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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
assigned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

8.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of 
the  Summary.  Where  the  court  states  the  facts  of  the  case,  it  is  bo  indicated  by  the  use 
of  the  words  Statement  of  Factts  at  the  beginning  of  the  opinion.  Where  it  is  neces- 
sary to  state  the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible, 
and  is  confined  to  the  facts  necessary  to  enable  the  reader  to  imderstand  the  points  decided. 
The  cases  are  also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  begin- 
ning of  each  paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the 
italic  sections  scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually 
placed  at  the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  de- 
cided, in  some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of 
Uw  which  would  ordinarily  be  classed  as  dicta, 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivision 
of  the  subject.  This  digest  matter  is  obtained  from  four  sources:  1st.  Cases  assigned  origi- 
nally to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to  appear 
in  fnll  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in  full  under 
some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are  assigned  to 
some  other -general  head.  4th.  A  digest  of  cases  from  state  reports,  law  period^'cals,  and  the 
opinions  of  the  Court  of  Claims  and  the  Attomeys-GreneraL 

5.  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  following 
the  name  of  the  case,  thus,  Doe  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar  desig- 
nation of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether  he  is 
referred  to  a  case  in  full  or  only  a  digest. 

0.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  wants,  he  can  at  once  turn  to  the  case  in  full. 
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New  YbBK,  September  8, 1884. 
The  Gilbkrt  Book  Co.,  St.  Louis,  Mb.: 

I  have  examined  the  rejected  cases  relating  to  Corporations,  famished  to  me  by  Mr.  Myer 
as  having  been  nnder  consideration  for  the  Federal  Decisions,  and  certify  without  hesitation 
that  they  are  not  of  sufficient  importance  to  appear  in  fall,  either  under  Ck>BPO&ATiOK3  or 
any  other  title.  Most  of  them  adjudge  questions  purely  local,  or  peculiar  to  some  one 
Corporation,  and  do  so  without  enunciating  any  general  principle.  Many  narrate  long  state- 
ments of  fact,  copying  documents  in  full,  and  simply  decide  rights  of  parties  without  reasons 
or  anthorities.  Some  state  a  principle,  but  it  is  avowedly  taken  at  second  hand  from  leading 
cases  which  are  given  in  full.  Others  have  been  affirmed  or  reversed,  and  the  authoritative 
decision  is  given  in  full ;  or  have  been  rendered  obsolete  by  changes  which  have  taken  place 
since  they  were  decided.  Whatever  grains  of  legal  principle  can  be  winnowed  from  any  of 
them  will  appear  in  the  digest  portions  of  the  work ;  the  text  should  not  be  incumbered  with 
the  full  reports.  Mr.  Myer's  manuscript  bears  abundant  evidence  that  the  oases  have  been 
carefully  read,  and  their  value  deliberately  and  judiciottely  estimated. 

^  Yours  respectfully, 

Benj.  Vaughait  Abbott. 
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CORPOEATIONS.* 


[See  Banks;  Banks,  National.  Ballroad  Mortgages,  see  Convxtancss.  As  to  Express  Companies  and  other 
Carriers,  see  Cabribrs.  Liens  on  Railroads,  see  Lieks.  Bailroad  Lands,  see  Lands.  Municipal  and  other  Cor- 
poiate  Securities,  see  Bonds.    As  to  oonstitutional  questions,  see  Constitution  and  Lavs.] 

A.  PRIVATE  CORPORATIONS. 

B.  MUNICIPAL  CORPORATIONS. 


A,    PRIVATE  CORPORATIONS. 


L  Creation,  Nature,  Name  and  Dura- 
tion, g§  1-73. 
n.  Subscriptions  and  Stock,  §§  74-329. 
IIL  Personal  Liability  of  Stockholders, 

g§  33(M28. 
rv.  Transfer  op  Stock,  g§  429-532. 
V.  Rights  of  Stockholders,  §§  583-659. 
VL  Officers  and  Agents.  §§  660-779. 


VIL  Powers,  Duties  and  Liabilities, 

g§  780-1030. 
VIIL  Contracts.  §§  1031-1076. 
IX.  Foreign  Corporations,  §§  1077-1248. 
X.  Regulation   and   Control,  §§  1249- 
1424. 
XI.  Dissolution,  §§  1425-1499. 
XIL  Railway  Companies,  g§  1500-1842. 
Xm.  MiscEUANEOUS,  §§  1843-1951. 


I.  Creation,  Nature,  Name  and  Duration. 

Summary —  Created  by  general  latVt  §§  1,  3,  4. —  Orant  to  a  corporation  not  organized,  §  2. 
English  joint  stock  company,  g  5. —  Special  legislation^  §  6. —  Estoppel  to  deny  validity  of 
act,  §  7. 

g  1.  An  association  authorized  by  a  general  law,  providing  the  mode  in  which  associations 
shall  be  organized,  conferring  upon  them  the  ^ordinary  powers  of  corporations,  and  expressly 
providing  that  tiuch  an  association  when  formed  shall  **  constitute  a  body  corporate  and  poli- 
tic in  fact  and  in  name,"  is  a  corporation.    Falconer  v,  Campbell,  §g  8-15.    See  §  50. 

^  2.  A  charter,  in  so  far  as  it  is  a  grant  to  a  corporation  not  organized  until  after  the  char- 
ter is  given,  is  a  g^rant  to  a  person  not  in  esse;  but  is  not  objectionable  on  this  ground.    Ibid, 

%  8.  The  fact  that  an  indefinite  number  of  corporations  may  be  created  under  a  general 
law  is  not  objectionable.    Ibid. 

§  4.  A  constitutional  provision  that  *'  the  legislature  shall  pass  no  act  of  incorporation, 
unless  with  the  assent  of  at  least  two-thirds  of  each  house,"  is  not  an  inhibition  of  the  crea- 
tion of  corporations  by  general  law.     Ibtd. 

§  5.  An  English  **  joint  stock  "  company  is  a  "corporation,"  and  taxable  as  such,  although 
its  members  are  individually  liable  for  its  debts,  and  although  it  cannot  sue  or  be  sued  in  its 
corporate  name.    Liverpool  Ins.  Co.  v.  Massachusetts,  §§  16-19. 

1$  6.  A  special  act  of  the  legislature  authorizing  an  existing  railway  corporation  to  buy  an- 
other railroad  and  to  change  its  name  is  not  in  contravention  of  a  constitutional  provision 
forbidding  the  creation  of  corporations  by  special  act.  Wallace  v.  Loomis,  §§  20-26. 
&eeg4L 

S  7.  One  who  buys  bonds  and  goes  into  court  claiming  rights  under  a  mortgage  made  to  se- 
cure them,  which  recognizes  the  act  creating  the  company,  cannot  deny  the  validity  of  such 
act.    It  is  by  virtue  of  it  alone  that  he  has  any  standing  in  court.    Ibid. 

[Notbb.— See  §§  27-73.] 
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*  Edited  by  Aoxlbebt  Hamilton,  Eb^.,  of  tbe  Chicago  Bar. 
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§  S.  CORPORATIONS  —  PRIVATE, 

FALCONCR-Lt?..  CAMPBELL. 

w 

(Circuit  Court  fc|;r  ]ij;i€bigan:  2  McLean^  195-218.    1840.) 

Opinion  by  the  Coubiv*'    '-/* 

Statement  of  FAcr^-j^.This  action  is  brought  against  the  directors  of  the 
Detroit  City  l^^ink  b^  recover  from  them  the  amount  of  a  bill  of  exchange^ 
drawn  by  the  &ank  in  favor  of  the  plaintiffs,  on  the  Albany  City  Bank  of  New 
York,  wJiicV'w^as*  protested  for  non-payment. 

The  cfoelkration  states  that  whereas,  heretofore,  in  the  year  1837,  books  were 
op^ed  to  receive  subscriptions  of  stock  for  a  bank  to  be  called  the  Detroit 
.j^it^.Bank,  under  the  act  entitled  ^^  An  act  to  organize  and  regulate  banking 
associations,"  which  subscriptions  were  received.  That  afterwards  the  defend- 
ants were  elected  directors  of  said  Detroit  City  Bank  or  banking  association, 
and  then  and  there  entered  into  the  duties  of  their  offices,  respectively,  as 
directors  of  said  bank.  That  Frederick  H.  Harris  was  elected  cashier  of  the 
bank,  and  that  the  defendants,  claiming  to  have  complied  with  all  the  provis- 
ions and  requirements  of  said  act  of  the  legislature,  and  claiming  to  constitute 
a  body  corporate  under  the  name  of  the  Detroit  City  Bank,  at  Detroit,  com- 
menced doing  business  as  a  bank  or  banking  association,  under  the  name  afore- 
said, and  by  virtue  of  said  act  of  the  legislature;  and  continued  to  do  business 
as  a  bank  until  the  10th  of  February,  1839,  when  the  bank  failed.  And  the 
plaintiffs  aver  that  the  bank  then  and  there  became  insolvent,  and  is  still 
insolvent,  and  that  the  defendants  continued  to  act  as  directors  of  the  bank  the 
whole  time  aforesaid;  and  that,  as  directors,  they  became  subject  to  the  pro- 
visions of  an  act  to  amend  ^^  An  act  entitled  '  an  act  to  organize  and  regulate 
banking  associations,  and  for  other  purposes,' "  which  took  effect  the  10th 
January,  1838.  And  the  plaintiffs  aver  that  the  6th  Docember,  1838,  the 
bank,  by  its  cashier,  made  its  bill  of  exchange,  directed  to  the  cashier  of  the 
Albany  City  Bank,  of  the  state  of  New  York,  for  $717.39,  to  be  paid  in  six 
months  after  the  date  thereof  to  John  Falconer  &  Co.,  who  indorsed  the  same 
to  the  plaintiffs.  That  the  bill,  not  being  paid  at  maturity,  was  protested,  of 
which  due  notice  was  given;  and  that,  by  force  of  the  statute,  the  defendants 
became  liable  to  pay,  etc.  In  the  second  count  the  plaintiffs  allege  that  ^  the 
said  Detroit  City  Bank  was  organized  and  transacted  businoss  as  a  bankings 
institution,"  etc.,  and  the  same  allegation  is  contained  in  the  third  count,  which 
is  a  general  one. 

The  defendants  filed  a  general  demurrer,  and  in  the  argument  it  is  insisted 
that  the  declaration,  in  several  particulars,  is  insufficient.  Before  these  are 
considered  we  will  examine  the  principal  questions  raised  by  the  demurrer. 
These  are :  First.  Are  the  associations  authorized  by  the  general  law  corpora* 
tions?    Second.  Had  the  legislature  power  to  pass  such  a  law} 

§  8.   WhetJier  certain  associations  are  corporations. 

The  act  in  question  is  entitled  '^  An  act  to  organize  and  regulate  bankings 
associations."  The  first,  second,  third,  fourth,  fifth,  sixth  and  seventh  sections 
provide  in  what  mode  the  associations  shall  be  formed.  Application  is  to  be 
made,  in  writing,  to  the  treasurer  and  clerk  of  the  county  where  the  business 
is  to  be  transacted,  stating  the  amount  of  capital  proposed.  Of  this  application 
public  notice  is  required  to' be  given.  Bond  in  the  sum  of  $30,000,  to  be  ap- 
proved of  by  the  treasurer  and  clerk,  must  be  entered  into.  The  capital  stock 
is  limited,  and  the  subscriptions  are  to  be  received  and  apportioned,  etc. 

Ten  per  cent,  on  shares  subscribed  is  required  to  be  paid.     And  when  the 
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capital  stock  of  the  proposed  association  shall  be  subscribed  and  ten  per  cent. 
paid,  on*  notice  being  given  to  the  stockholders,  they  are  authorized  to  meet 
and  elect  nine  directors,  a  majority  of  whom  are  authorized  to  manage  the 
affairs  of  the  association.  They  are  required  to  elect  one  of  their  number 
president;  and  in  the  ninth  section  it  is  provided  that  ^'  all  such  persons  as  shall 
become  stockholders  of  any  such  association  shall,  on  compliance  with  the 
provisions  of  the  act,  constitute  a  body  corporate  and  politic  in  fact  and  in 
name,  and  by  such  name  as  they  shall  designate  and  assume  to  themselves, 
etc.;  and  by  sisch  name  they  and  their  successors  shall  and  may  have  continued 
succession,  and  shall,  in  their  corporate  capacity,  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded,  etc.,  in  kll  courts  whatsoever;  and  that 
they  and  their  successors  may  have  a  common  seal,  and  by  such  name  as  they 
shall  designate,  adopt  and  assume  as  aforesaid,  shall  be  in  law  capable  of  pur- 
chasing, holding  and  conveying  any  estate,  real  or  personal,"  etc.  By  the 
fifteenth  section  the  directors  for  the  time  being,  or  a  majority  of  them,  have 
power  to  make  by-laws. 

The  ordinary  powers  of  a  corporation  are — 1.  Perpetual  succession;  2.  To 
sue  and  be  sued,  and  to  receive  and  grant  by  their  corporate  name;  3.  To  pur- 
chase and  hold  lands  and  chattels ;  4.  To  have  a  common  seal ;  and  5.  To  make 
by-laws.  Some  of  these  powers  are  incidents  to  a  corporation,  but  they  are 
all,  generally,  expressly  given  by  statute  in  this*  country ;  and  these  powers  are 
all  given  in  the  act  under  consideration.  It  expressly  provides  that  the  asso- 
ciation authorized  by  the  act,  when  formed,  shall  '^  constitute  a  body  corporate 
and  politic  in  fact  and  in  name."  The  act  not  only  gives  in  terms  all  the 
requisites  to  constitute  a  corporation,  but  the  body,  when  formed,  is  technically 
designated  by  it  as  such.  Where,  then,  is  the  ground  for  argument  or  doubt 
oo  the  subject?  Did  not  the  legislature  comprehend  the  force  of  the  language 
they  used?  They  have  created  an  artificial  being,  giving  to  it,  in  well-defined 
terms,  its  just  proportions  and  powers,  and  have  called  it  by  its  appropriate 
and  technical  name.  Could  the  legislature,  in  language  more  clear  and  forcible, 
have  created  a  corporation  ?  Not  a  qua^i  corporation ;  not  a  joint  stock  com- 
pany, or  a  limited  partnership,  but,  substantially  and  technically,  a  corporation. 
In  illustration  of  this  act  of  the  legislature,  it  is  unnecessary  to  refer  to  the 
mode  of  creating  corporations  in  England  by  grant  from  the  crown,  or  point 
out  the  distinction  which  may  exist  between  a  body  thus  created  and  one  cre- 
ated by  a  statutory  grant ;  or  between  an  ancient  and  modern  being  of  this 
sort.  It  is  enough  to  know  that  it  is  not  essential  to  the  character  of  a  corpo- 
ration that  its  powers  should  be  equal  to  any  similar  association,  either  ancient  or 
modern.  It  is  snfiScient,  if,  in  its  corporate  name,  it  exercises  the  powers  and 
rights  of  a  natural  person  in  the  management  of  its  concerns.  We  can  enter- 
tain no  donbt  that  the  associations  authorized  under  the  above  act  were 
intende  d  to  be,  and  are,  in  fact,  corporations. 

§  9«  Hequiring  the  nasent  of  two-thirds  of  the  legislature  to  the  creation  of  a 
corporation  does  not  inhibit  a  general  law  of  incorporation. 

Had  the  legislature  power  to  pass  this  law  ?  This  is  the  great  question  in 
the  case,  and  it  is  fully  and  fairly  presented  by  the  demurrer.  The  second 
section  of  the  twelfth  article  of  the  constitution  of  Michigan  declares  that 
^^  the  legislature  shall  pass  no  act  of  incorporation,  unless  with  the  assent  of  at 
least  two-thirds  of  each  house."  And  it  is  earnestly,  ingeniously  and  ably  con- 
tended that  this  is  an  inhibition  of  the  creation  of  corporations  by  a  general 

law*    That  corporate  powers  under  it  can  only  be  conferred  by  express  enact- 
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ment  in  each  case.  That  the  majority  of  two-thirds  of  each  house  is  required 
to  pass  the  law,  whether  general  or  special,  cannot  be  doubted ;  and  although 
this  question  must  be  raised  by  a  special  plea  and  is  not  now  before  us,  it  may 
not  be  improper  to  suggest  that  this  act,  having  the  constitutional  sanctions 
required  upon  its  face,  it  is  not  perceived  how,  in  regard  to  the  majority  by 
which  it  was  passed,  it  can  be  distinguished  from  any  other  law.  To  pass  an 
ordinary  act  a  majority  of  each  house  is  necessary,  but  to  pass  an  act  of  incor- 
poration a  majority  of  two-thirds  is  required.  Now  if,  in  the  latter  case,  the 
majority  by  which  the  bill  was  passed  may  be  denied  by  a  plea,  why  may  it 
not  be  done  in  the  former.  And  if  the  court  may  go  behind  the  law  and  can- 
vass the  votes  by  which  it  was  passed,  why  may  they  not  investigate  the  qual- 
ifications of  the  members  of  the  legislature.  We  are  told  that  the  people  of 
Michigan  were  jealous  of  monopolies,  and  especially  of  bank  monopolies,  and 
that  by  the  introduction  of  the  above  section  into  their  constitution  they 
intended  to  restrict  the  powers  of  the  legislature  in  making  such  grants.  That 
such  was  their  intention  is  clear  from  the  language  of  the  section.  A  law 
which  confers  corporate  powers  can  only  be  passed  by  a  vote  of  two-thirds  of 
the  members  of  each  house.  Bat  must  each  corporation  be  created  b}*^  a  sepa- 
rate act?  This  is  the  ground  taken  in  support  of  the  demurrer.  No  act  of 
incorporation  shall  be  passed  by  the  legislature  imless  with  the  assent  of  at 
least  two-thirds  of  each  house,  are  the  words  of  the  section.  The  word  act  is 
used  in  the  singular,  but  does  it  necessarily  import  that  not  more  than  one  cor- 
poration can  be  created  in  the  same  act? 

Suppose  ten  distinct  applications  were  made  to  the  legislature  for  bank  in- 
corporations at  the  same  session,  and  the  legislature  were  disposed  to  grant  each 
application,  must  they  pass  ten  acts  of  incorporation,  or  may  not  the  ten  cor- 
porations be  granted  in  the  same  act?  Would  not  such  a  law  be  within  the 
letter  and  spirit  of  the  constitution  ?  Of  this  there  would  seem  to  be  little 
doubt.  As  distinctive  a  character  may  be  given  to  each  corporation  in  such  an 
act  as  if  each  were  established  by  a  special  law.  In  1831  an  act  was  passed  by 
the  legislative  council  of  the  territory  of  Michigan,  entitled  "  An  act  to  establish 
branches  of  the  Bank  of  Michigan,  Farmers'  and  Mechanics'  Bank  of  Michigan, 
and  Bank  of  the  Eiver  Kaisin."  Such  acts  are  common,  and  it  is  believed 
never  to  have  been  supposed  that  the  legislative  power  might  not  be  exercised 
in  this  mode.  The  restriction  in  the  constitution  does  not  prohibit  it.  And  if 
this  may  be  done  under  the  constitution,  then  the  construction  that  each  cor- 
poration must  be  created  by  a  special  law  cannot  be  sustained.  This  is  a  ques- 
tion of  power  and  not  of  policy.  The  court  may  look  at  the  circumstances 
under  which  the  constitution  was  adopted,  and  these  may  explain,  at  least  to 
some  extent,  the  objects  which  its  provisions  were  intended  to  secure.  But 
Tvhether  these  objects  be  wise  or  politic  we  cannot  Inquire.  The  constitution 
bears  the  impress  of  the  sovereign  will,  and  it  must  stand  as  the  paramount 
law.  It  regulates  and  limits  the  exercise  of  legislative  powers.  And  if  an  act 
of  the  legislature  be  clearly  repugnant  to  the  constitution,  it  is  of  no  validity. 
But  to  produce  this  result  the  repugnancy  must  be  obvious.  It  must  not  arise 
by  implication,  but  by  giving  to  the  constitution  and  the  act  the  full  import  of 
their  provisions.  And  if,  on  this  comparison,  the  provisions  of  the  one  are  irrec- 
oncilable with  those  of  the  other,  the  act  must  be  made  to  yield.  But  if  the 
repugnancy  be  doubtful,  and  the  act  may  be  so  construed  as  to  harmonize  with 
the  constitution,  it  must  stand.  This  is  due  to  the  legislative  construction  of  the 
constitution,  and  is  a  well  established  rule  of  judicial  decision. 
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At  the  time  the  constitution  of  Michigan  was  adopted,  in  many  of  the  states 
and  in  this  territory  it  was  the  ordinary  course  of  legislation  to  create  corpora- 
tions by  a  general  law.  This  was  the  case  in  Ohio,  and  in  many  of  the  other 
^ates.  And  it  can  be  of  no  importance  whether  banking  or  other  associations 
were  thus  incorporated.  The  power  was  exercised.  Does  the  constitution  pro- 
hibit the  exercise  of  this  power?  It  has  already  been  shown  that  an  act  which 
shall  establish  several  banking  corporations  is  not  repugnant  to  the  constitution. 
And  this  reduces  the  objections  to  the  law  under  consideration  to  two  points: 
First.  That  a  corporation,  being  a  grant,  must  be  made  to  a  person  or  persons  in 
esse.  Second.  The  indefinite  number  of  banking  corporations  which,  under  the 
law,  may  be  established. 

§  10.  That  a  charter  is  not  a  grant  to  a  person  in  esse  is  no  objection  to  its 
validity. 

The  first  objection,  on  examination,  will  be  found  to  have  but  little  force.  The 
creation  of  a  corporate  existence  can  never  take  eflfect  until  the  association  be 
formed  and  the  organization  completed.  Commissioners  are  generally  desig- 
nated in  the  act,  who  are  to  superintend  the  opening  of  the  books  and  receive 
subscriptions  of  stock.  And  when  the  amount  shall  be  subscribed,  and  the  nec- 
essary payments  made,  the  stockholders  elect  directors,  who  appoint  a  president 
and  cashier.  The  organization  being  completed,  existence  is  given  to  the  arti- 
ficial being,  and  its  agency  commences.  It  is  now  in  esse^  but  before  this  it  was 
not.  Vitality  is  given  to  it  by  the  voluntary  association  and  organization  of  its 
members.  Had  they  remained  passive  the  law  could  have  had  no  effect  In 
this  case,  then,  the  grant  of  the  franchise  is  not  made  to  a  person  or  persons  in 
esse.  Tbe  commissioners  did  not  constitute  the  corporation,  nor  was  the  fran- 
chise, in  any  form  or  degree,  vested  in  them.  This  is  the  general  mode  in  which 
corporations  are  created,  and  it  has  stood  the  test  of  time  and  of  legal  scrutiny. 
No  valid  objection  is  perceived  to  it.  In  regard  to  this  objection  the  act  under 
consideration  rests  upon  the  same  ground  as  other  and  more  special  acts  on  the 
same  subject.  The  franchise  is  not  vested  in  either  until  the  organization  be 
completed,  and  this  depends  upon  the  voluntary  association  of  individuals.  In 
a  special  act  commissioners  are  named  to  open  the  books  and  receive  subscrip- 
tions of  stock;  in  the  act  under  consideration  the  clerk  and  treasurer  of  each 
county  are  required  to  perform  this  duty.  They  are  commissioners  for  this  pur- 
pose. And,  so  far  as  the  grant  is  concerned,  if  it  be  valid  under  one  law  it 
must  be  so  under  the  other. 

§  11.  An  indefinite  number  of  corporations  may  he  created  hy  general 
law. 

We  come  now  to  consider  the  objection  that  an  indefinite  number  of  bank- 
ing corporations  are  authorized  by  the  general  law,  and  this,  it  is  supposed,  is 
not  only  repugnant  to  the  policy,  but  the  express  provision  of  the  constitution. 
It  cannot  be  said  that  this  law  violates  any  express  provision  of  the  constitu- 
tion. The  extent  of  the  provision  referred  to  is,  that  no  act  of  incorporation 
shall  be  passed  except  by  at  least  a  majority  of  two-thirds  of  each  branch  of 
the  legislature.  Now,  this  does  not  limit  the  number  of  corporations  which 
shall  be  established,  nor  the  number  which  may  be  created  in  one  act.  The 
act  must  be  passed  by  a  majority  of  two-thirds,  and  this  is  the  only  express  re- 
striction on  the  subject.  If  the  range  of  legislative  power  be  restricted  beyond 
this,  it  must  be  done  by  construction.  There  may  be  a  wide  distinction  be- 
tween the  policy  of  a  general  and  a  special  banking  law,  but  this  is  not  a  ques- 
tion for  judicial  cognizance.    Is  there  such  a  difference  in  principle  as  to  make 
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the  one  constitutioDal  and  the  other  unconstitutional  ?    This  is  the  inquiry  novr 
to  be  made. 

§  1 2*  Potoer  of  Ugidatv/re  to  establish  hanks. 

As  it  i!^gards  the  power  of  the  legislature,  it  is  nnquestionablp,  whether  they 
establish  one  or  fifty  banking  institutions.  The  same  power  which  may  estab- 
lish one  bank,  under  the  constitution,  may  establish  fifty.  In  the  general  law, 
as  above  observed,  commissioners  are  appointed,  the  coanty  clerk  and  treasurer, 
to  receive  subscriptions  of  stock  the  same  as  in  a  special  act.  And  the  mode 
of  organization,  under  both  acts,  is  substantially  the  same.  The  only  difference 
seems  to  be  that  in  the  special  act  the  number  of  corporations  is  limited,  whilst 
under  the  general  act  they  are  indefinite.  And  here  it  is  contended  that  the 
legislature  have,  in  substande,  conferred  the  power  to  form  corporations  by 
voluntary  associations,  without  exercising  that  special  scrutiny,  in  each  case,  as 
is  required  by  the  constitution.  But  is  this  a  sound  and  practical  view  of  the 
case?  It  may  be  admitted  that  it  derives  great  force  from  the  disastrous  re- 
sults which  have  been  realized  under  this  law ;  but  these  have  nothing  to  do 
with  the  question  of  power  under  consideration.  Suppose  the  results  had  been 
as  beneficial  as  they  have  been  injurious,  how  changed  would  have  been  the 
argument.  But  the  question  remains  unaffected  by  the  good  or  evil  which 
resulted  from  the  law. 

The  legislature,  in  the  exercise  of  their  discretion,  seem  to  have  concluded 
that,  by  requiring  securities  on  real  estate,  and  subjecting  the  directors  to  cer- 
tain liabilities,  it  would  be  good  policy  to  multiply  the  banking  institutions  of 
the  state.  And  in  order  to  avoid  the  charge  of  monopoly,  which  had  been  so 
liberally  applied  to  banking  incorporations  by  a  general  law,  they  held  out  to 
the  community  at  large  equal  privileges  in  forming  such  associations.  The  act 
which  thus  sanctions  an  indefinite  number  of  banks,  depending  upon  voluntary 
associations,  is  passed  by  the  requisite  majority  of  two-thirds  of  both  houses 
of  the  legislature.  Now,  what  is  the  practical  operation  of  this  law  ?  It,  in 
effect,  declares  that  the  clerk  and  treasurer  of  each  county  in  the  state  shall  be 
authorized  to  open  books  and  receive  subscriptions  of  stock,  and  when  the 
associations  thus  formed  shall  become  organized  they  shall  be  in  fact  and  in 
name  bodies  corporate  and  politic.  The  law  acts  as  directly  upon  associations 
thus  formed  as  if  it  had  been  passed  expressly  to  incorporate  each  association. 
It  is  special  to  each.  And  the  difference  between  a  general  and  a  special  law 
of  this  character,  in  this  resjoect,  seems  to  be  that  the  one  is  passed  on  the 
special  application  of  a  few  individuals,  whilst  the  other  is  enacted  under  the 
influence  of  a  general  policy.  But  the  question  of  power  is  the  same.  May 
not  the  legislature  determine  the  number  of  banks  that  shall  be  established? 
This  will  not  be  controverted.  And  if  they  may  do  this,  may  they  not,  under 
the  constitution,  pass  an  act.  by  a  majority  of  two-thirds  in  each  house,  to 
establish  voluntary  associations  without  limiting  their  number?  Suppose  the 
general  law  had  limited  the  number  of  banks,  to  be  established  under  it,  to  ten ; 
could  their  power  to  pass  the  law  have  been  doubted.  They  throw  around  the 
institutions,  thus  to  be  organized,  all  the  guards  and  checks  which  they  deem 
necessary  for  the  public  interest.  The  law  acts  as  directly  and  distinctly  upon 
each  association  as  if  it  had  been  the  only  one  established  under  it.  And,  in 
passing  the  law,  the  legislature  exercise  the  same  scrutiny  as  if  they  were  about 
to  incorporate  only  one  bank.  Such  a  law  would  be  within  the  letter  and  the 
spirit  of  the  constitution.  And  if  the  legislature  may  do  this,  may  they  not 
fix  on  a  greater  number  of  banks  than  ten ;  or,  may  they  not,  in  the  exercise 
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of  their  disoreticm,  authorize  the  establish oieTit  of  an  indefinite  number! 
Whether  the  number  shall  be  large  or  small  is  a  question  of  policy  and  not  of 
constitutional  power.  If  a  large  or  indefinite  number  of  corporations  may  be 
created  in  the  same  act,  under  as  salutary  restrictions  as  the  creation  of  one, 
is  the  policy  of  the  constitution  disregarded  ? 

It  is  contended  that  the  general  law  throws  off  the  restraints  imposed  by 
the  constitution.  But  is  this  so?  There  is  not  a  restriction  in  the  exercise  of 
corporate  powers,  which  can  be  imposed  by  a  special  law,  that  may  not  be  im- 
posed under  a  general  law.  And  the  power  of  the  legislature  acts  as  directly 
in  the  one  case  as  in  the  other.  In  the  general  law,  then,  there  is  no  disregard 
of  the  restraints  of  the  constitution.  Having  the  power  to  establish  more 
than  one  corporation  in  the  same  act,  the  legislature  may  establish  many,  or  an 
indefinite  number.  The  number,  whether  indefinite  or  limited,  does  not  render 
the  law  repugnant  to  the  constitution.  If  it  has  been  passed  by  the  constitu- 
tional majority,  it  is  within  the  restriction.  By  the  thirty-sixth  section  of  this 
law  the  legislature  reserve  '^The  power  to  alter  or  amend  the  act,  and  to  dis- 
solve any  association  to  be  incorporated  under  its  provisions,  by  a  vote  of  two- 
thirds  of  each  house."  Here  is  a  power  not  usually  reserved  in  granting 
franchises.  And  it  would  seem  that,  so  far  as  the  policy  of  the  law  may  be  con- 
sidered, this  reservation  of  power  gives  to  the  legislature  as  salutary  a  control 
over  these  grants,  for  the  public  good,  as  would  have  been  exercised  in  acting 
on  s])ecial  applications  for  charters.  And  the  presumption  is,  that  if  the  gen- 
eral law  had  not  passed,  the  number  of  banks,  under  special  laws,  would  have 
been  as  great,  and  the  consequences  not  less  disastrous.  The  evil  is  not 
to  be  found  in  the  constitution,  or  in  the  construction  of  the  ponstitution, 
but  in  the  elements  of  which  the  government  is  composed.  The  true  rem- 
edy is  found  in  the  sober  reflection,  experience  and  intelligence  of  the  com- 
munity. 

In  the  argument  reliance  wa^  placed  in  the  decision  of  the  case  of  Thomas 
V.  Dakin,  in  the  court  of  errors  of  New  Yorlc.  That  case  involved  the  consti- 
tutionality of  *^an  act  to  authorize  the  business  of  banking."  The  constitution 
of  Xew  York  declares  "the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature  shall  be  requisite  to  every  bill  creating,  contin- 
uing, altering  or  renewing  any  body  politic  or  corporate ; "  and  the  question 
was,  whether  the  associations  formed  under  the  act  were  corporations ;  and,  if 
they  were,  whether  the  state  had  power  to  create  them  by  a  general  law ;  and, 
also,  whether  the  law  must  not  have  been  passed  by  a  majority  of  two-thirds? 
The  opinion  of  the  high  court  of  errors  has  not  been  published,  but  it  is  under- 
stood that  they  decided  the  associations  were  limited  partnerships  and  not  cor- 
porations. In  the  same  case,  however,  the  supreme  court  decided  that  the 
associations,  under  the  law,  were  corporations,  and  that  the  legislature,  by  the 
requisite  majority,  could  pass  the  law.  The  argument  in  that  case  was,  as  in 
the  case  under  consideration,  that  the  legislature  could  only  create  corporations 
by  a  special  law  in  each  case. 

On  a  comparison  of  the  respective  constitutional  provisions,  it  will  be  found 
that  the  language  of  the  restriction  in  the  constitution  of  Kew  York  is  more 
specific  and  individual  than  the  provision  in  the  constitution  of  Michigan.  The 
former  uses  the  words,  in  reference  to  the  majority  required,  "every  bilP'  " cre- 
ating, continuing,  altering  or  renewing  any  body  politic  or  corporate;"  whilst 
the  terms  used  in  the  latter  are  general.  The  decision,  therefore,  of  the 
supreme  court  of  New  York,  by  a  majority  of  the  judges,  that  a  general  law 
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creating  corporations  is  constitational  in  that  state,  is  a  strong  authority  in  the 
present  case. 

There  is  another  view  of  which  this  case  is  susceptible,  and  which  would 
seem  to  be  conclusive.  The  first  general  law  was  passed  the  15th  March,  1837^ 
and,  under  the  reserved  power  to  alter  or  amend  that  act,  the  legislature,  the 
30th  December,  1837,  passed  an  amendatory  law,  which  took  effect  the  10th  of 
January,  1838.  This  amendment,  with  some  modifications,  covers  the  whole 
ground  of  the  former  law.  It  provides  for  the  formation  of  banking  associa- 
tions,  and,  when  organized,  declares  them  to  be  corporations.  To  pass  this 
amendment  the  constitutional  majority  was  necessary.  At  the  time  this 
amendment  was  passed  the  Detroit  City  Bank,  as  appears  from  the  declarar 
tion,  had  been  organized  and  was  in  operation.  And  the  thirty-sixth  section 
of  the  amendatory  act  declares  that  ^^all  banking  associations  incorporated 
under  the  act  to  which  that  was  an  amendment  shall,  within  ninety  days  from 
the  passage  of  that  act,  give  the  security  required  by  the  sixth  section  of  that 
act,  and  shall  in  all  other  respects  be  subject  to  and  governed  by  the  provisr 
ions  of  that  act."  The  sixth  section  required  "  bonds  and  mortgages  to  be 
given  to  the  auditor  general,  for  the  use  of  the  state,  as  collateral  security  for 
the  final  payment  of  all  debts  and  liabilities  of  such  associations."  Here  is  a 
direct  legislative  sanction  of  the  incorporation  of  the  Detroit  City  Bank,  and 
all  other  banking  associations  under  th^  first  law.  And  the  provisions  of  the 
amendatory  law  are  extended  expressly  to  all  such  incorporated  companies. 
If  it  were  then  admitted  that  under  the  first  act  the  associations  formed  were 
not  incorporated,  are  they  not  incorporated  by  the  second?  Its  provisions  con- 
fer corporate  powers,  and  they  apply  to  associations  then  subsisting  under  the 
former  law.  This  designates  these  associations  with  as  much  certainty  as  if 
they  had  been  specially  named  in  the  amendatory  act ;  and  can  there  be  any 
doubt  that  this  act  would  confer  corporate  powers  on  these  associations  if, 
under  the  former,  they  had  not  received  them?  As  it  regards  banking  associa- 
tions then  subsisting,  it  could  not  be  contended  that  the  legislature  disregarded 
the  restrictions  of  the  constitution  by  creating  or  authorizing  an  indefinite 
number  of  banks.  These  institutions  were  in  operation,  they  were  known,  and 
expressly  sanctioned,  and  provisions  which  conferred  corporate  powers  were 
made  to  embrace  them.  Thus  it  would  seem  that,  in  a  double  aspect,  the  insti- 
tution in  question  may  claim  corporate  powers. 

§  13,  Corporate  existence  may  he  averred  by  way  of  recital  in  actions  ex  con- 
tractu. 

We  will  now  examine  the  objections  to  the  declaration.  There  can  be  no 
doubt  that,  if  the  plaintiflfs  are  entitled  to  recover,  they  may  recover  in  the 
action  of  debt.  This  is  not  controverted.  But  it  is  objected  that  the  averment 
of  the  existence  of  the  bank,  as  a  corporation,  is  not  positive,  but  by  way  of 
recital,  as,  whereas,  etc.  This  objection  might  be  urged  in  an  action  of  tort, 
but  it  does  not  lie  where  the  action  is  founded  on  contract.     2  Chitt.  PL,  236; 

1  Chitt.  PI.  (ed.  1837),  286,  380;  King  v.  Roxbrough,  2  Crom.  &  Jer.,  418; 

2  Tyr.,  486.  Indeed,  it  has  been  doubted  in  some  modern  decisions,  whether 
this  objection,  even  in  actions  of  tort,  should  bo  sustained  when  raised  by  a 
special  demurrer. 

§  1 4,  and  need  not  he  formed. 

The  second  objection  is  that  there  is  no  averment  that  the  defendants  became 

a  body  politic  and  corporate.     There  is  no  formal  averment  of  this  fact,  but  we 

think  the  facts  stated  in  the  declaration  show  that,  under  the  law,  the  directors 
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and  stockholders  of  the  Detroit  City  Bank  did  become  a  body  corporate  and 
politic.  And,  from  such  statement,  the  inference  of  law  arises  without  a  spe- 
cial averment  It  was  unnecessary  to  aver  that  the  law  was  passed  by  the 
constitutional  majority  in  each  house.    That  question  is  not  now  before  us. 

§16.  Averment  of  dii^ectorship.  Questions  of  pleading.  Ex  post  facto  laws,, 
Actiofis  founded  on  statute. 

It  is  again  objected  that  there  is  no  averment  that  the  defendants  were 
elected  directors,  and  were  duly  qualified  to  act  as  such.  On  the  part  of  the 
defendants  it  is  contended  that  this  is  essential.  That  the  defendants  are 
charged  to  have  incurred  a  penalty  under  the  law  which  the  plaintiffs  seek  to 
recover;  and  that  they  must  be  brought  strictly  within  the  law.  By  the 
twenty-first  section  of  the  amendatory  law  it  is  declared  that,  "for  all  debts  of 
such  banking  association,  the  directors  thereof,  if  such  association  shall  become 
insolvent,  in  the  first  place  shall  be  liable,  in  their  individual  capacity,  to  the 
fall  amount  which  such  insolvent  association  may  be  indebted."  And  it  is 
under  this  provision  the. present  action  has  been  brought. 

It  is  contended  by  the  plaintiffs'  counsel  that  the  defendants  are  estopped  to 
deny  that  they  acted  as  directors.  The  doctrine  of  estoppel  would  seem  to 
have  no  application  in  the  present  state  of  the  pleadings.  If  by  plea  they 
should  deny  their  own  authority  to  act,  after  having  acted  as  directors,  the 
question  whether  they  were  not  estopped  might  arise.  But  the  question  is  now 
on  the  sufficiency  of  the  declaration,  and  it  is  clear  that  the  plaintiffs  must 
show  everything  material  to  the  maintenance  of  their  action.  After  stating 
that  subscriptions  were  received,  etc.,  the  declaration  alleges  that  the  defend- 
ants were  elected  directors,  and  that  they  entered  into  the  duties  of  their 
offices  respectively.  That  they  continued  to  act  as  directors  until  the  bank 
became  insolvent.  And  the  plaintiffs  aver  that  the  defendants,  as  directors, 
became  liable  to  pay  their  demand  under  the  amendatory  act.  The  protest  of 
the  bill  is  also  averred  and  that  due  notice  was  given.  We  think  that,  in  this 
respect,  the  allegations  of  the  declaration  are  sufficient.  They  show  specifically 
the  grounds  of  action,  in  a  form  sufficiently  technical,  against  the  defendants 
as  directors. 

It  is  objected  that  the  provisions  of  the  amendatory  act  are  retrospective, 
and  therefore  void.  That  it  impairs  the  obligation  of  the  contract,  or  is  in  the 
nature  of  an  ex  post  facto  law.  The  bill  of  exchange,  on  which  the  action  is 
brought,  bears  date  the  6th  December,  1838,  which  was  long  after  the  amend- 
atory law  took  effect.  And  it  is  difficult  to  perceive  how  this  law  can  be  con- 
sidered as  impairing  the  obligation  of  the  contract.  Under  the  first  law  the 
directors  were  made  personally  responsible  for  the  debts  of  the  institution, 
should  it  become  insolvent  after  exhausting  its  effects.  This,  though  not  the 
express  provision  of  that  act,  is  understood  to  be  the  settled  construction  of  it. 
But  under  the  amendatory  law,  in  the  event  of  insolvency,  the  directors  are 
made  personally  responsible  in  the  first  instance.  If  the  amendatory  law  made 
the  defendants  liable  for  a  debt,  on  grounds  which  existed  before  its  passage, 
and  on  which,  as  the  law  stood,  they  were  not  liable,  there  would  be  great 
force  in  the  objection.  It  would  then  appear  that  the  law  attempted  to  create 
a  liability  which  did  not  before  exist.  The  legislature  may  create  a  remedy 
for  an  existing  obligation,  but  they  cannot,  by  legislation,  create  an  obligation 
on  a  past  transaction.  And  mgre  especially  they  cannot  subject  an  individual 
to  a  pecuniary  penalty  for  an  act  which,  when  done,  involved  no  responsibility. 
But  as  the  case  now  stands  this  question  does  not  arise.    The  obligation,  if 
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inoan^  by  tfee  defendants,  was  incurred  under  the  law.  Under  its  provisions, 
from  the  declaration,  the  defendants  appear  to  have  acted  as  directors,  and  to 
ha'^e  incurred  the  liability  which  this  action  is  brought  to  enforce. 

The  defendants  again  object  that  it  does  not  appear  from  the  declaration 
that  the  demand  for  which  the  action  is  brought  is  subsisting  against  the  bank, 
but  we  think  this  sufficiently  appears.  The  bill  of  exchange  drawn  by  the 
bank  is  set  out,  that  it  Was  protesrted  for  non-payment  at  maturity,  and  due 
notice  given  to  the  bank.  Here,  then,  is  a  liability  on  the  part  of  the  bank,  as 
the  dr*ciwer  of  the  bill,  clearly  and  technically  shown.  The  declaration  avers 
that,  '^  by  force  of  the  statute  in  such  case  made  and  provided,  an  action  has 
accrued  to  the  plaintiflFs,-'  etc.,  and  it  is  insisted  that,  as  the  action  is  founded  on 
two  statutes,  the  averment  should  have  been  "  by  force  of  the  statutes."  And 
1  Chitt.  PL,  406,  is  cited,  where  it  is  said,  "  the  words  whereby  and  according 
to  the  form  of  the  statute  will .  not  suffice  when  the  action  is  founded  on  two 
statutes."  Hawk.,  71 ;  Com.  Dig.,  Action  on  Statute,  H.  But  Mr.  Chitty  adds, 
*"  where,  however,  a  statute  refers  to  a  former  act,  which  adopts  and  continues 
the  provisions  of  it,  the  declaration  should  conclude  only  against  the  form  of 
the  statute."  1  Saund.,  135,  n.  3;  2  Saund.,  377,  n.  12;  7  East,  516.  The 
action  of  the  plaintiffs  is  founded  on  the  second  and  amendatory  act,  so  that  it 
appears  the  averment  is  strictly  technical. 

LIVERPOOL  INSURANCE  COMPANY  v,  MASSACHUSETTS. 

(10  WaUace,  566-577.    1870.) 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

Statement  of  Facts. —  A  statute  of  Massachusetts  imposed  a  tax,  at  a  cer- 
tain rate,  upon  premiums  charged  or  received  on  contracts  of  insurance  by 
companies  incorporated  or  associated  under  the  laws  of  any  governratent  or 
state  other  than  one  of  the  United  States;  also  a  tax,  at  a  less  rate,  on  com- 
panies operating  under  the  laws  of  any  one  of  the  United  States  other  than 
Massachusetts.  A  bill  was  filed  against  the  company  in  this  case  to  recover 
the  tax  imposed,  and  to  restrain  the  company  from  transacting  business  until 
the  tax  was  paid.  The  company  alleged  that  it  was  not  incorporated,  but  was 
simply  an  association  under  the  laws  of  Great  Britain,  some  of  its  members 
being  subjects  and  residents  of  Great  Britain,  and  others  citizens  of  New  York; 
that  it  was  formed  under  deeds  of  settlement,  and  had  the  character  of  a  part- 
nership; that  the  law  of  Massachusetts  violated,  in  regard  to  the  members  who 
were  subjects  of  Great  Britain,  the  provisions  of  the  treaty  of  1815,  stipulating 
for  protection  and  security  to  commerce,  etc. ;  that  in  respect  to  citizens  of  the 
United  States  it  violated  the  provision  of  the  federal  constitution  as  to  privi- 
leges and  immunities  of  citizens.  The  state  court  rendered  a  decree  against 
the  company, 

§  1 6.  Insurance  not  commerce.  A  corporation  is  not  a  citizen  entitled  to  qU 
privileges  and  immunities^  etc.     Foreign  corporations. 

Opinion  by  Mr,  Justice  Miller. 

The  case  of  Paul  v,  Virginia,  8  Wall.,  168,  decided  that  the  business  of  in- 
surance, as  ordinarily  conducted,  was  not  commerce,  and  that  a  corporation  of 
one  state,  having  an  agency  by  which  it  conducted  that  business  in  another 
state,  was  not  engaged  in  commerce  between  the  states.  It  was  also  held  in 
that  case  that  a  corporation  was  not  a  citizen  w^ithin  the  meaning  of  that  clause 
of  the  constitution  which  declares  that  the  citizens  of  each  state  shall  be  enti- 
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tied  to  all  the  privileges  and  immunities  of  citizens  in  the  seteral  states,  and 
that  a  corporation  created  by  a  state  Coald  exercise  none  of  the  functions  or 
privile^  conferred  by  its  charter  in  any  other  state  of  the  Union,  except  by 
the  comity  and  consent  of  the  latter.  These  propositions  dispose  of  the  case 
before  us,  if  plaintiff  is  a  foreign  corporation,  and  was,  as  such,  conducting 
business  in  the  state  of  !&fassachusetts,  and  we  proceed  to  inquire  into  its  char- 
acter in  this  regard. 

§  1 7.  An  English  joint  stock  corrtpany  is  taxcMe  as  a  corporation. 

The  institution  now  known  as  the  Liverpool  and  London  Life  and  Fire  In- 
surance Company,  doing  an  immense  business  in  England  and  in  this  country, 
was  first  organized  at  Liverpool  by  what  is  there  called  a  deed  of  settlement, 
and  would  here  be  called  articles  of  association.  It  will  be  seen  by  reference 
to  the  powers  of  the  association,  as  organized  under  the  deed  of  settlement, 
legalized  and  enlarged  by  the  acts  of  parliament,  that  it  possesses  many,  if  not 
all,  the  attributes  generally  found  in  corporations  for  pecuniary  profit  which 
are  deemed  essential  to  their  corporate  character.  1.  It  has  a  distinctive  and 
artificial  name  by  which  it  can  make  contracts.  2.  It  has  a  statutory  provis- 
ion by  which  it  can  sue  and  be  sued  in  the  name  of  one  of  its  ofiicers  as  the 
representative  of  the  whole  body,  which  is  bound  by  the  judgment  rendered 
in  such  suit.  3.  It  has  provision  for  perpetual  succession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  members  are  in- 
troduced in  place  of  those  who  die  or  sell  out.  4.  Its  existence  as  an  entity 
apart  from  the  shareholders  is  recognized  by  the  act  of  parliament  which 
enables  it  to  sue  its  shareholders  and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights  and  liabilities  of  corporations, 
their  essential  nature  and  character,  and  their  relation  to  the  business  trans- 
actions of  the  community,  have  undergone  a  change  in  this  country  within  the 
last  half  century,  the  importance  of  which  can  hardly  be  overestimated.  They 
have  entered  so  extensivel,y  into  the  business  of  the  country,  the  most  impor- 
tant part  of  which  is  carried  on  by  them,  as  banking  companies,  railroad  com- 
panies, express  companies,  telegraph  companies,  insurance  companies,  etc.,  and 
the  demand  for  the  use  of  corporate  powers  in  combining  the  capital  and  the 
energy  required  to  conduct  these  large  operations  is  so  imperative,  that  both  by 
statute  and  by  the  tendency  of  the  courts  to  meet  the  requirements  of  these 
public  necessities,  the  law  of  corporations  has  been  so  modified,  liberalized  and 
enlarged  as  to  constitute  a  branch  of  jurisprudence  with  a  code  of  its  own,  due 
mainly  to  very  recent  times.  To  attempt,  therefore,  to  define  a  corporation, 
or  limit  its  powers  by  the  rules  which  prevailed  when  they  were  rarely  created 
for  any  other  than  municipal  purposes,  and  generally  by  royal  charter,  is  im- 
possible in  this  country  and  at  this  time.  Most  of  the  states  of  the  Union 
have  general  laws  by  which  persons  associating  themselves  together,  as  the 
shareholders  in  this  company  have  done,  become  a  corporation.  The  banking 
business  of  the  states  of  the  Union  is  now  conducted  chiefly  by  corporations 
organized  under  a  general  law  of  congress,  and  it  is  believed  that  in  all  the 
states  the  articles  of  association  of  this  company  would,  if  adopted  with  the 
usual  formalities,  constitute  it  a  corporation  under  their  general  laws,  or  it 
would  become  so  by  such  legislative  ratification  as  is  given  by  the  acts  of 
parliament  we  have  mentioned. 

§  1 8.  although  its  members  are  individually  liable  for  its  debts. 

To  this  view  it  is  objected  that  the  association  is  nothing  but  a  partnership, 

because  its  members  are  liable  individually  for  the  debts  of  the  company. 
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But  however  the  law  on  this  subject  may  be  held  in  England,  it  is  quite  certain 
that  the  principle  of  personal  liability  of  the  shareholders  attaches  to  a  very 
large  proportion  of  the  corporations  of  this  country,  and  it  is  a  principle  which 
has  warm  advocates  for  its  universal  application  when  the  organization  is  for 
pecuniary  gain. 

§  1 9,  and  although  it  cannot  sue  or  he  sued  in  its  oorporaie  name. 

So,  also,  it  is  said  that  the  fact  that  there  is  no  provision  either  in  the  deed 
of  settlement  or  the  act  of  parliament  for  the  company  suing  or  being  sued  in 
its  artificial  name  forbids  the  corporate  idea.  But  we  see  no  real  distinction 
in  this  respect  between  an  act  of  parliament,  which  authorized  suits  in  the 
name  of  the  Liverpool  and  London  Fire  and  Life  Insurance  Company,  and 
that  which  authorized  suit  against  that  company  in  the  name  of  its  principal 
officer.  If  it  can  contract  in  the  artificial  name  and  sue  and  be  sued  in  the 
name  of  its  officers  on  those  contracts,  it  is  in  effect  the  same,  for  process 
would  have  to  be  served  on  some  such  officer  even  if  the  suit  were  in  the  arti- 
ficial name. 

It  is  also  urged  that  the  several  acts  of  parliament  we  have  mentioned  ex- 
pressly declare  that  they  shall  not  be  held  to  constitute  the  body  a  corporation. 
But  whatever  may  be  the  effect  of  such  a  declaration  in  the  courts  of  that 
country,  it  cannot  alter  the  essential  nature  of  a  corporation  or  prevent  the 
courts  of  another  jurisdiction  from  inquiring  into  its  true  character  whenever 
that  may  come  in  issue.  It  appears  to  have  been  the  policy  of  the  English 
law  to  attach  certain  consequences  to  incorporated  bodies,  which  rendered  it 
desirable  that  such  associations  as  these  should  not  become  technically  corpo- 
rations. Amopg  these,  it  would  seem  from  the  provisions  of  these  acts,  is  the 
exemption  from  individual  liability  of  the  shareholder  for  the  contracts  of  the 
corporation.  Such  local  policy  can  have  no  place  here  in  determining  whether 
an  association,  whose  powers  are  ascertained  and  its  privileges  conferred  by 
law,  is  an  incorporated  body.  The  question  before  us  is  whether  an  associa- 
tion, such  as  the  one  we  are  considering,  in  attempting  to  carry  on  its  business 
in  a  manner  which  requires  corporate  powers  under  legislative  sanction,  can 
claim,  in  a  jurisdiction  foreign  to  the  one  which  gave  those  powers,  that  it  is 
only  a  partnership  of  individuals.  We  have  no  hesitation  in  holding  that,  as 
the  law  of  corporations  is  understood  in  this  country,  the  association  is  a  cor- 
poration, and  that  the  law  of  Massachusetts,  which  only  permits  it  to  exercise 
its  corporate  function  in  that  state  on  the  condition  of  payment  of  a  specific 
tax,  is  no  violation  of  the  federal  constitution  or  of  any  treaty  protected  by 
said  constitution. 

Mr.  Justice  Bradley  agreed  with  the  general  result  reached,  but  held  that 
the  company  was  a  special  partnership,  and  could  not  maintain  an  action  or  be 
sued  as  a  corporation  in  this  country  without  legislative  aid. 

WALLACE  V.  LOOMIS. 
(7  Otto,  146-163.     1877.) 

Appeal  from  XJ.  S.  •Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  This  suit  was  instituted  by  a  bill  in  equity  filed  May 
30,  1872,  by  Francis  B.  Loorais,  John  C.  Stanton  and  Daniel  N.  Stanton, 
trustees  of  what  is  known  as  the  first  mortgage  of  the  Alabama  &c  Chattanooga 
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Bailroad  Company,  for  the  purpose  of  procuring  a  foreclosure  and  sale  of  the 
mortgaged  premises,  being  the  railroad  of  said  company,  with  its  appurte- 
nances and  rolling-stock,  situated  in  Tennessee,  Georgia,  Alabama  and  Missis- 
sippi, but  principally  in  Alabama.  A  further  object  of  the  bill  was  to  remove 
the  cloud  from  the  title  caused  by  the  binkruptcy  of  said  company,  the  seizure 
of  its  property  by  the  governor  of  Alabama,  and  the  sale  thereof  by  the 
assignees  in  bankruptcy ;  also  to  protect  and  preserve  the  property  from  waste 
and  dilapidation  until  it  could  be  applied  to  the  satisfaction  of  the  mortgage. 

The  bill  stated  that  the  mortgage  in  question  was  executed  and  delivered  to 
the  trustees  December  19, 1868,  and  a  copy  of  the  same  was  annexed  to  the 
bill  as  an  exhibit.  It  was  further  stated  that  under  the  mortgage  the  com- 
pany issued  a  large  number  of  bonds,  each  for  $1,000,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum,  payable  in  gold  coin,  semi-annually,  on  the  1st 
of  January  and  July,  in  each  year;  it  being  provided  in  each  bond  that  the 
amount  should  not  exceed  $16,000  per  mile.  A  copy  of  one  of  these  bonds,  and 
of  the  indorsements  thereon,  was  also  annexed  to  the  bill  as  an  exhibit.  The 
bill  stated  that  the  bonds  were  indorsed  by  the  governor  of  the  state  of  Ala- 
bama with  the  guaranty  of  the  state ;  and  the  same  fact  is  recited  in  the  mort- 
gage, referring  to  certain  acts  of  the  legislature  of  Alabama,  passed  in  1867  and 
1868,  which  authorized  the  governor  of  the  state  to  indorse  and  guaranty  such 
bonds  to  the  extent  of  $16,000  per  mile  of  the  road,  upon  certain  conditions 
being  performed  by  the  company.  The  bond  appended  to  the  bill  is  in  the 
usual  form  of  such  instruments,  the  principal  and  interest  being  payable  in 
lawful  money  of  the  United  States.  The  coupons  are  also  in  the  usual  form. 
The  first  indorsement  on  the  bond  is  by  the  governor  of  Alabama,  and  recites 
the  acts  by  virtue  of  which  the  indorsement  was  made,  and  declares  that  the 
state  is  liable  for  the  payment  of  the  principal  and  interest  of  the  bond.  A 
further  indorsement  is  also  made  by  the  company,  agreeing  to  pay  the  principal 
and  interest  in  coined  money  of  the  United  States;  but  no  such  agreement  is 
referred  to  in  the  mortgage  nor  on  the  face  of  the  bond.  The  bill  stated  that 
the  number  of  bonds  issued  and  indorsed  was  five  thousand  two  hundred, 
amounting  to  $5,200,000;  and  that  they  were  all  issued  and  disposed  of  to 
various  persons,  who  claimed,  by  virtue  thereof,  a  first  lien  on  the  road  and 
property  mortgaged.  It  then  stated  that  the  railroad  company  failed  to  pay 
the  instalments  of  interest  which  became  due  on  the  1st  of  January  and  July, 
1871,  and  the  1st  of  January,  1872;  and  that,  though  the  governor  of  the  state 
had  paid  a  large  portion  thereof,  yet  he  refused  to  pay  in  anything  but  cur- 
rency (which  was  received  by  the  bondholders  under  protest);  and  he  also 
refused  to  pay  the  interest  on  a  large  number  of  the  bonds  because  the  holders 
thereof  did  not  present  to  him  proof  that  they  were  honafide  purchasers  of  the 
bonds  held  by  them,  though  in  fact  they  were  such  purchasers.  [By  an  amended 
and  supplemental  bill,  filed  July  6, 1872,  it  was  stated  that  the  instalment  of  in- 
terest which  became  due  on  the  1st  of  July,  1872,  was  not  paid  in  any  manner, 
but  that  payment  thereof  had  been  totally  refused.  It  was  further  stated,  and 
so  appears  by  the  mortgage,  that,  upon  failure  by  the  cobipany  to  pay  any 
instaiment  of  interest  for  the  space  of  three  months,  the  trustees  were  author- 
ized to  take  possession  of  and  sell  the  road,  and  pay  the  whole  amount  of  prin- 
cipal and  intereist  from  the  proceeds  of  such  sale.] 

The  original  bill  further  stated  that  the  governor  of  Alabama  claimed  the 
right,  by  virtue  of  the  payments  made  by  him,  and  the  delinquency  of  the  com- 
pany^ to  seize  the  road  and  its  appurtenances,  and  did  seize  the  same^  and 
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placed  the  same  in  the  possession  of  a  receiver  by  him  appointed,  who  attempted 
to  operate. the  road  in. the  states  of  Alabama  and  Mississippi,  bat  by  his  neg- 
lect and  mismanagement  the  property  had  become  greatly  injared  and  deterio- 
rated. The  bill  farther  stated  that  the  governor  of  Alabama  had  also  filed  bills 
for  the  foreclosure  and  sale  of  the  road  and  its  equipments  in  the  states  of  Ala- 
bama, Mississippi,  Georgia  and  Tennessee  (in  all  of  which  states  portions  of  the 
road  were  situated),  and  had  procured  the  appointment  of  receivers  in  said 
states,  who  took  possession  of  the  said  several  portions  of  the  road ;  and  that 
the  governor  had  also  procured  the  company  to  be  declared  bankrupt  in  the 
district  court  of  the  United  States  for  the  middle  district  of  Alabama,  which 
court  had  appointed  assignees  in  bankruptcy  of  said  company;  and  that  the 
said  assignees  had  made  a  pretended  sale  of  the  property,  at  which  sale 
the  governor  had  purchased  the  same  under  the  pretense  of  purchasing  it  for  the 
state  of  Alabama.  The  bill  charged  that  this  was  a  mere  pretense,  and  that 
the  purchase  was  really  made  for  the  benefit  of  other  parties.  The  bill  also 
stated  that  the  company  was  sued  by  many  persons,  and  that,  by  reason  of  the 
multiplicity  of  suits,  the  property  of  the  company  would  be  greatly  deterio- 
rated and  wasted^  and  the  possession  thereof  by  those  entitled  thereto  would  be 
greatly  interfered  with. 

The  bill  further  stated  that,  by  reason  of  the  various  conflicting  claims  set 
up  to  said  railway  and  other  property  by  the  various  receivers  and  assignees,^ 
each  denying  to  the  other  authority  to  run,  operate  or  control  the  same,  the 
said  property  was  permitted  to  go  to  destruction,  and  was  being  injared  to  the 
amount  of  $1,000  a  day;  and  that  the  damage  and  injury  already  done  to  said 
property  by  said  mismanagement  exceeded  $1,500,000;  that  the  interest  of  the 
bondholders  was  being  greatly  impaired,  a^d  that  the  property  had  ceased  to 
be  sufiicient  security  for  their  payment.  Various  other  statements  were  made 
with  regard  to  the  rapid  deterioration  of  the  property,  the  clouds  cast  upon  the 
title  thereto  by  the  various  legal  proceedings,  etc.,  and  prayed  for  the  appoint- 
ment of  receivers  with  power  to  raise  money  to  make  necessary  repairs,  and  to 
manage  the  property  until  it  should  be  sold  by  order  of  the  court. 

The  defendants  to  the  original  bill  were  the  Alabama  &  Chattanooga  Bail- 
road  Company,  the  trustees  of  the  second  mortgage,  the  receivers  appointed  by 
the  state  courts  at  the  instance  of  the  governor  of  Alabama,  the  assignees  in 
bankruptcy,  Governor  Lindsay  in  his  individual  oapacit}^  the  receiver  appointed 
by  him,  and  one  Caldwell,  an  ofiicer  who  had  advertised  much  of  the  loose 
property  for  sale. 

The  bill  was  first  presented  to  the  justice  of  thd  fifth  circuit,  at  Galveston,  in 
May,  1872;  and  an  order  was  granted  to  show  cause  at  the  next  circuit  court, 
to  be  held  at  Mobile  in  June,  why  an  injunction  should  not  be  granted  and  a 
receiver  appointed.  No  hearing  was  had,  however,  at  that  term.  Separate 
answers  were  filed  by  B.  B.  Lindsay,  governor  of  Alabama,  in  his  individual 
capacity,  by  Charles  Walsh,  the  receiver  appointed  at  the  governor's  instance 
by  the  state  courts  of  Alabama  and  Mississippi,  and  by  William  T.  WoflFord^ 
the  receiver  appointed  at  the  same  instance  by  the  state  court  of  Geoi^a.  The 
governor  vindicated  the  course  he  had  taken,  and  repelled  the  charges  of  collu- 
sion made  agaiqst  him  in  the  bill.  Walsh  did  little  more  than  disclaim  any 
interest  in  the  controversy;  and  Wofford  detailed  the  circumstances  of  his 
appointment  as  receiver,  and  the  manner  in  which  he  had  endeavored  to  dis- 
charge his  duties  as  such.  Numerous  affidavits  were  taken,  and  documents 
exhibited  on  the  condition  of  the  road,  and  on  the  various  points  that  were 
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made  by  the  parties.  Finally,  by  general  agreement,  application  was  again 
made  to  the  justice  of  the  circuijb  in  August,  1872,  for  an  injunction  and  the 
appointment  of  a  receiver,  and  a  large  mass  of  affidavits  and  documents  was 
produced,  showing  the  necessity  of  immediate  interposition  of  the  court  to 
save  the  property  from  absolute  destruction.  No  opposition  was  now  made  to 
the  appointment  of  receivers  as  asked  by  the  bill,  but  the  appointment  was 
consented  to  by  the  governor  of  Alabama,  and  acquiesced  in  by  all  the  parties. 
The  complainants,  by  an  amendment  to  their  bill,  withdrew  all  charges  of  im- 
proper conduct  on  the  part  of  the  governor  and  his  agents.  Arrangements 
had  been  made  with  him,  by  which  all  objections  arising  from  the  claims  of 
the  state  to  the  possession  of  the  road,  to  the  proceedings  in  bankruptcy,  and 
to  the  appointment  of  receivers  by  the  state  courts,  were  obviated, —  it  being 
agreed  that  the  proceedings  by  which  the  latter  had  been  appointed  should  be 
discontinued.  Under  these  circumstances,  an  order  for  an  injunction  and  the 
appointment  of  receivers  was  made  on  the  26th  day  of  August,  1872.  This 
order,  amongst  other  things,  recited  as  follows: 

**  It  appears,  by  the  affidavits  and  proofs  duly  submitted  and  Sled  in  this 
cause,  that  the  property  in  question,  to  wit,  the  railroad  and  connecting  works, 
and  other  property  late  of  the  Alabama  &  Chattanooga  Eailroad  Company, 
which  are  embraced  in  and  covered  by  the  mortgage  known  as  the  first  mort- 
gage of  said  company,  are  rapidly  deteriorating  in  value,  and  being  wasted, 
scattered  and  destroyed,  whereby  the  security  of  the  first  mortgage  bond- 
holders, and  the  interest  of  all  other  persons  concerned  in  said  property,  are 
subject  to  great  hazard  and  danger  of  entire  sacrifice. 

"  And  whereas  the  governor  of  Alabama,  on  behalf  of  said  state,  has  pur- 
chased the  said  property  at  the  sale  thereof  by  the  assignees  in  bankruptcy  of 
the  said  company,  for  the  purpose  of  protecting  the  interests  of  said  state,  a» 
guarantor  or  indorser  of  $4,720,000  of  said  first  mortgage  bonds,  the  indorse- 
ment of  which  has  heretofore  been  recognized  by  the  governor  of  Alabama  as 
vali<l,  or  upon  which  he  has  heretofore  paid  interest,  bat  it  appears  that  the  said 
state,  as  well  as  the  said  company,  has  failed  to  pay  the  full  amoant  of  interest 
due  on  said  bonds. 

^*  And  whereas,  in  the  present  condition  of  said  property,  it  is  impossible, 
without  great  sacrifice,  to  dispose  of  the  same  in  any  manner;  and  whereas  it 
has  been  proposed  and  agreed  by  the  parties  interested  that  all  further  opposi- 
tion to  the  proceedings  in  bankruptcy  against  said  company  in  the  district 
coort  for  the  middle  district  of  Alabama  shall  be  withdrawn,  and  that  the 
said  proceedings  shall  be  affirmed;  and  that  all  other  proceedings  for  the  ap- 
pointment of  receivers  in  the  several  state  and  district  courts  shall  be  discon* 
tinned,  so  that  the  proceedings  in  this  suit  shall  have  full  effect  and  operation 
without  undue  embarrassment,  and  that  a  receiver  or  receivers  shall  be  ap» 
pointed  in  this  cause,  to  take  charge  of  said  property,  and  put  the  same  into 
proper  condition  for  its  preservation  and  disposition,  for  the  mutual  benefit  of 
all  parties  interested  therein. 

^^  And  whereas,  in  view  of  all  the  evidence  and  admissions  of  the  parties^ 
the  court  is  satisfied  that  a  receiver  or  receivers  ought  to  be  appointed  to  take 
charge  of  the  entire  property  and  manage  the  same,  and  to  put  the  same  in 
order  and  repair,  to  prevent  the  entire  destruction  thereof." 

The  order  then  appointed  three  receivers,  with  power  to  take  possession  of 
the  property  and  collect  the  debts  and  claims  due  to  the  company,  and  also 
with  power  to  put  the  road  and  property  in  repair,  and  to  complete  any  uncom* 
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pleted  portions  thereof,  and  to  procure  rolling-stock,  and  to  manage  and  oper- 
ate the  road  to  the  best  advantage,  so  as  to  prevent  the  property  from  further 
deteriorating,  and  to  save  and  preserve  the  same  for  the  benefit  and  interest  of 
the  first  mortgage  bondholders,  and  all  others  havmg  an  mterest  therein.  The 
order  also  provided  that,  to  enable  the  receivers  to  perform  the  duty  imposed 
upon  them,  they  might  raise  money  to  an  amount  limited  in  the  order,  by  loan, 
if  necessary,  upon  certificates  to  be  issued  by  them,  which  should  be  a  first 
lien  on  the  property. 

Up  to  this  point  of  time,  Wallace,  the  present  appellant,  was  not  a  party ; 
but,  as  a  holder  of  second  mortgage  bonds,  was,  with  the  other  holders  of  such 
bonds,  represented  in  the  suit  and  proceedings  by  the  trustees  of  the  second 
mortgage,  who  were  defendants,  and  had  due  notice  of  and  acquiesced  in  all 
thMt  was  done.  In  February,  1873,  by  leave  of  the  court,  Wallace  was  made  a 
defendant,  and  thereupon  filed  an  answer  and  cross-bill,  claiming  to  be  the 
bolder  and  owner  of  five  second  mortgage  bonds  for  $1,000  each.  His  an- 
swer was,  in  substance,  as  follows:  He  denied  that  the  Alabama  &  Chat- 
tanooga Kailroad  Company  was  a  corporate  body,  though  admitting  that 
there  was  a  joint  stock  company  so  called,  and  contending  (as  was  necessary  to 
do  in  order  to  sustain  his  own  claim)  that  the  bonds  and  mortgages  issued  by 
it  were  valid  and  binding  in  equity  as  a  lien  on  the  property  in  question ;  he 
denied  that  all  the  first  and  second  mortgage  bonds  were  valid,  contending  that 
many  of  them  were  held  malu  jide  and  without  consideration;  he  denied  the 
validity  of  the  bankrupt  proceedings  against  the  company,  and  the  validity 
of  the  sale  of  the  property  by  virtue  thereof;  he  denied  that  the  state  was 
liable  on  the  first  mortgage  bonds,  and  tiiat  the  governor  of  Alabama  had  any 
right  to  pay  interest  or  to  seize  the  road  therefor;  and  affirmed  that  the  trustees 
of  the  first  and  second  mortgages  had  the  superior  right  to  take  possession  of 
said  property,  under  the  powers  conferred  in  the  mortgages. 

§  20,  Changing  the  name  of  a  corporation  is  not  creating  a  new  one. 

It  is  difficult  to  see  how  the  allegations  of  the  answer,  if  true,  could  furnish 
any  fair  ground  of  defense  to  the  bill.  It  rather  corroborated  the  position  of 
the  complainants  than  otherwise,  and  furnished  additional  reasons  for  the 
relief  which  they  asked.  Indeed,  the  cross-bill,  which  was  filed  at  the  same 
time  with  the  answer,  and  which  amplified  the  averments  thereof,  prayed  that 
the  first  and  second  mortgages  might  be  sustained  for  the  benefit  of  all  bona 
fide  owners  of  bonds  issued  under  the  same,  and  that  the  court  would  continue 
to  hold  the  property  in  the  hands  of  receivers,  and  would  continue  to  direct 
and  control  them  in  the  administration  thereof;  and  that,  when  a  sale  of  the 
property  should  become  necessary  and  advantageous  to  all  concerned,  the  pro- 
ceeds be  brought  into  court,  and  paid  to  the  parties  entitled  thereto.  This 
hardly  bears  the  aspect  of  opposition  to  the  general  object  of  the  original  bill ; 
but,  as  the  appellant  objects  to  the  decree  for  pronouncing  against  the  posi- 
tions taken  in  the  answer,  and  has  argued  the  subject  with  much  earnestness, 
as  a  reason  why  the  decree  ought  to  be  reversed,  we  will  examine  these  posi- 
tions before  proceeding  further. 

First,  The  answer  alleges  that  the  Alabama  &  Chattanooga  Railroad  Com- 
pany was  not  a  corporate  body,  and  the  decree  affirms  the  contrary.  The 
cross-bill  states  at  large  the  reason  for  the  allegation  of  the  answer.  It  is,  that 
the  company  had  its  alleged  corporate  existence  alone  in  virtue  of  a  special  act 
of  the  legislature  of  Alabama,  passed  the  17th  of  September,  1868,  which  act, 

upon  its  face,  was  a  violation  of  the  constitution  of  the  state,  which  declares 
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that  "corporations  may  be* formed  under  general  laws,  but  shall  not  be  created 
by  special  act,  except  for  municipal  purposes."  The  act  referred  to  is  set  out 
in  full,  as  an  exhibit  to  the  cross-bill.  It  authorizes  the  Wills  Valley  RaUroad 
Company  (a  pre-existing  corporation)  to  purchase  the  railroad  and  franchises  of 
the  Northeast  &  Southwestern  Alabama  Bailroad  Company  (another  pre- 
existing corporation) ;  and,  after  doing  so,  to  change  its  own  name  to  that  of 
the  Alabama  &  Chattanooga  Railroad  Company.  We  are  unable  to  see  any- 
thing in  this  legislation  repugnant  to  the  constitutional  provision  referred  to. 
That  provision  cannot,  surely,  be  construed  to  prohibit  the  legislature  from 
changing  the  name  of  a  corporation,  or  from  giving  it  power  to  purchase 
additional  property ;  and  this  was  all  that  it  did  in  this  case.  No  new  corpo- 
rate powers  or  franchises  were  created. 

§21/^  party  is  estopped  from  denying  the  validity  of  anactofihe  legislature 
by  virtue  of  which  alone  he  has  any  stunding  in  coui*t. 

The  appellant,  however,  in  his  cross-bill  alleges  that  fraud  and  collusion  were 
practiced  in  making  the  purchase  of  the  Northeast  &  Southwestern  Alabama 
Railroad,  and  that  the  proper  steps  were  not  taken  to  entitle  the  Wills  Valley 
Railroad  Company  to  assume  the  new  name.  It  is  admitted  that  the  purchase 
was  made  and  the  name  assumed;  and  it  sufficiently  appears  throughout  the 
record  and  by  the  laws  of  Alabama  that  the  company  always  afterwards  acted 
under  the  name  so  assumed,  and  was  recognized  thereby  by  all  departments  of 
the  state  government.  The  mortgage  and  bonds  under  and  by  virtue  of  which 
the  appellant  claims  a  standing  in  court  were  executed  by  the  Alabama  &. 
Chattanooga  Railroad  Company  as  a  corporation.  The  mortgage  commences 
Tvith  the  statement  that  it  was  made  between  the  Alabama  &  Chattanooga 
Railroad  Company,  a  corporation  of  the  states  of  Alabama,  Georgia,  Missis- 
sippi and  Tennessee,  party  of  the  first  part,  and  the  trustees  (naming  them), 
party  of  the  second  part:  and  it  then  recites  as  follows:  "Whereas,  in  pursu- 
ance and  by  virtue  of  an  act  of  the  legislature  of  the  state  of  Alabama, 
approved  November  17,  1868,  and  entitled  *  An  act  relating  to  the  Wills  Val- 
ley Railroad  Company  and  the  Northeast  &  Southwestern  Alabama  Railroad 
Company,'  said  Wills  Valley  Railroad  Company  has  changed  its  name  to  the 
Alabama  &  Chattanooga  Railroad  Company."  In  view  of  these  facts,  we  think 
that  the  appellant  is  estopped  from  denying  the  corporate  existence  of  the  com- 
pany whose  bonds  he  thus  holds,  and  by  virtue  of  which  he  acquires  a  locus 
standi  in  the  suit.  Irregularities  and  even  fraud  committed  in  making  the  pur- 
chase authorized  by  the  act,  and  failure  to  perform  strictly  all  the  requisites 
for  changing  the  company's  name,  cannot  avail  the  appellant,  occupying  the 
position  he  does  in  this  suit,  to  deny  the  corporate  existence  of  the  Alabama  & 
Chattanooga  Railroad  Company.  He  waived  all  such  objections  when  he  took 
the  bonds,  and  came  into  court  only  as  a  holder  and  owner  thereof.  The 
irregularities  on  which  he  relies  might,  perhaps,  have  been  sufficient  cause  for  a 
proceeding  on  the  part  of  the  state  to  deprive  the  company  of  its  franchises,  or 
on  the  part  of  third  persons  who  may  have  been  injuriously  affected  by  the 
transactions.  But  neither  the  state  nor  any  other  persons  have  complained; 
and  it  is  not  competent  for  the  appellant  to  raise  the  question  in  this  collateral 
way,  for  the  purpose  of  gaining  some  supposed  advantage  over  other  creditors 
of  the  same  company,  who  have  relied  ou  its  corporate  existence  in  the  same 
manner  that  he  has  done. 

Secondly.     The  ground  for  impeaching  the  sale  of  the  road  by  the  assignees 
in  banlcruptcy  is  based  on  the  supposed  want  of  jurisdiction  of  the  judge  who 
Vol.  X— 8  83 


gg  82,  28.  CORPORATIONS  —  PRIVATE. 

made  the  order  to  show  cause  why  the  company  should  not  be  declared  bank- 
rupt, of  the  district  court  which  made  the  decree  of  bankruptcy,  and  the 
alleged  want  of  notice  to  the  second  mortgage  bondholders,  or  their  trustees^ 
of  the  petition  for  an  order  of  sale. 

As  to  these  proceedings  (which  are  quite  fully  stated  in  the  answer  of  Lind- 
say, one  of  the  defendants),  the  appellant,  in  his  cross-bill,  admits  that  a  peti- 
tion of  involuntary  bankruptcy  was  filed  against  the  Alabama  &  Chattanooga 
Riiilro.id  Company,  in  the  district  court  of  the  United  States  for  the  middle 
district  of  Alabama,  by  one  W.  A.  C.  Jones;  that  a  rule  to  show  cause  was 
made  by  Circuit  Judge  Woods;  that  the  company  was  adjudged  a  bankrupt 
by  default  by  the  district  judge;  that  Bailey,  Gindrat  and  S.  B.  Jones  were 
appointed  assignees;  that  they  filed  a  petition  in  the  district  court  for  the  sale 
of  the  property;  that  the  court  granted  a  rule  to  show  cause  thereon,  and  heard 
the  same,  and  made  an  order  of  sale;  and  that  the  sale  was  made  accordingl3^ 
The  petition  of  the  assignees,  asking  for  an  order  to  sell,  the  order  to  show 
cause  why  a  sale  should  not  be  made,  and  the  order  of  sale  made  thereon,  are 
all  set  out  in  full  by  way  of  exhibits  to  the  cross-bill.  The  assignees'  report 
of  sale,  and  the  order  confirming  the  same,  had  been  previously  filed  in  the 
cause  by  the  complamants.  With  all  this  in  the  record,  it  is  certainly  difficult 
to  see  any  lack  of  jurisdiction  in  the  court  to  order  the  sale  complained  of;  but 
the  cross-bill  alleges  that  these  proceedings  were  irregular  and  void.  Whether 
this  be  so,  and  whether  it  can  be  alleged  in  this  collateral  way,  depends 
upon  the  character  of  the  objections  made  to  their  validity.  The  objections 
made  are  as  follows:  First,  That  the  company  was  not  a  legal  corpora- 
tion, and  therefore  the  court  had  no  jurisdiction  to  declare  it  bankrupt. 
We  have  already  considered  this  objection  and  think  it  has  no  foundation  in 
fact. 

§  22.  The  promise  to  a  petitioner  for  hankruptcy  proceedings  that  his  debt 
should  be  paid  infuU  does  not  invalidate  the  proceedings. 

Secondly,  That  the  proceedings  were  instigated  by  the  governor  of  Alabama, 
on  a  pledge  or  promise  to  Jones,  the  petitioner,  that  his  debt  should  be  paid  in 
full.  We  do  not  perceive  how  this  fact,  if  true,  can  avoid  the  proceedings  in 
bankruptcy.  If  the  debtor  should  make  such  a  promise  or  pledge,  it  would 
affect  his  discharge,  but  would  not  invalidate  the  proceedings.  To  give  it  that 
effect  would  operate  to  the  injury  of  other  creditors  and  purchasers  interested 
in  the  bankruptcy  proceedings. 

§  23.  A  circuit  judge  has  the  power  to  act  in  place  of  the  district  judge  in 
bankruptcy  proceedings. 

Thirdly.  It  is  alleged  that  Judge  Woods  had  no  authority  to  make  the  order 
to  show  cause;  that  he  could  not  know,  when' he  made  it,  that  the  district 
judge  would  not  be  present  to  conduct  the  proceedings.  As  the  appellant  haa 
not  set  forth  in  full  the  order  to  show  cause  referred  to,  we  must  presume  that 
the  circuit  judge  acted  according  to  law.  lie  had  full  power  to  perform  the 
duties  of  the  district  judge  when  the  latter  was  disabled  to  perform  them.  The 
act  of  congress  of  March  2,  1809  (2  Stat.,  534),  expressly  authorized  the  justice 
of  the  circuit  to  do  this,  in  case  of  the  disability  of  the  district  judge  to  per- 
form the  duties  of  his  office;  and  the  act  of  April  10,  1869,  which  created  the 
circuit  judges,  conferred  upon  them  the  same  power  in  the  circuits  as  the 
justices  of  the  supreme  court  had.     16  id.,  44. 

Fourthly,  It  is  objected  that  no  notice  of  the  assignee's  petition  for  a  sale 
was  given  to  the  second  mortgage  bondholders,  or  their  trustees,  although  it 
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requested  a  sale  of  the  property  free  from  the  incumbrance  of  the  second  mort- 
gage, and  subject  only  to  that  of  the  first  mortgage;  but  it  appears  from  the 
petition  itself,  set  forth  as  an  exhibit  to  the  cross-bill,  that  it  had  annexed  to  it  a 
cop3'  of  both  the  first  and  second  mortgages,  and  that  it  stated  that  the  assignees 
were  informed  that  there  was  a  third  mortgage;  that  it  stated  the  number  of 
bonds  which  had  been  issued  under  the  second  mortgage ;  that  it  stated  and 
alleged  that  much  the  larger  portion  of  the  second  mortgage  bonds  which  had 
been  issued  were  in  the  hands  of  the  corporators  of  the  railroad  company, 
without  consideration  or  value;  that  the  only  holders  and  owners  of  said  bonds 
known  to  the  assignees  were  W.  A.  C.  Jones  (the  petitioner  in  bankruptcy), 
James  W.  Sloss  and  A.  C.  Hargrove,  residents  of  Alabama,  and  that  the  others 
were  not  known  to  them,  and  that  they  believed  they  were  citizens  of  other 
states,  and  beyond  the  jurisdiction  of  the  court;  that  the  original  trustees 
named  in  the  second  mortgage  had  ceased  to  be  such,  and  that,  under  a  power 
in  the  mortgage,  others  had  been  appointed  in  their  stead,  to  wit,  as  the  as- 
signees had  been  informed,  Seth  Adams,  Francis  B.  Loomis  and  John  C.  Stan- 
ton, all  residing  in  Boston,  Mass.  It  appears,  further,  that  the  order  to  show 
cause,  made  upon  said  petition,  was  directed  to  be  served  on  the  said  substituted 
trustees  and  also  on  the  said  Jones,  Sloss  and  Hargrove,  ten  days  before  the 
hearing  thereon.  The  order  of  sale  recites  that  it  appeared  to  the  satisfaction 
of  the  court  that  due  service  of  the  petition  and  order  to  show  cause  had  been 
made  for  more  than  ten  days  prior  thereto.  Now,  although  the  assignees  were- 
in  error  as  to  the  names  of  the  substituted  trustees  of  the  second  mortgage,. 
yet  the  service  on  a  portion  of  the  bondholders,  whose  interest  was  .identical 
with  that  of  the  appellant  and  the  other  bondholders,  and  who  were  the  only 
bondholders  known  to  the  assignees,  would  seem  to  be  sufficient,  under  the- 
circumstances,  to  give  the  court  jurisdiction  to  make  the  order  of  sale.  The? 
assignees  themselves  represented  all  creditors  of  every  class;  and  if  they  deemed 
it  advisable  that  the  property  should  be  sold,  and  that  it  ought  to  be  sold  sub- 
ject only  to  the  first  mortgage,  and  gave  notice  of  their  application  for  an  order 
of  sale  to  all  persons  interested  in  the  subsequent  securities  of  whom  they 
had  any  knowledge  (such  persons  representing  a  real  and  substantial  interest 
identical  with  that  of  the  others  who  were  not  known),  we  think  that  the 
bankruptcy  court  had  power  to  act  upon  the  petition.  The  order  of  sale  pro- 
vided that  abundant  notice  of  the  sale  should  be  given,  both  in  Alabama  and 
elsewhere;  and  it  is  apparent,  from  the  report  of  sale  made  by  the  assignees, 
that  it  was  a  notorious  proceeding,  the  appellant  himself  attending  the  sale,  by 
his  attorney,  and  making  sundry  objections  thereto.  The  defendant  and  other 
holders  of  second  mortgage  bonds,  if  they  had  so  desired,  could  have  objected 
to  the  confirmation  of  sale,  and  it  would  then  have  been  competent  to 
them  to  question  the  sufficiency  of  notice  and  the  jurisdiction  of  the  court; 
but  no  such  objections  appear  to  have  been  made  by  them.  On  the  whole,  we 
think  that  the  objections  to  the  jurisdiction  of  the  district  court  were  not  well 
taken,  and  that  the  sale  was  a  valid  one,  even  if  it  bo  a  question  whether, 
under  the  circumstances,  it  was  so  made  as  to  cut  off  the  second  mortgage 
bondholders.  But  if  the  objections  were  valid,  there  is  nothing  in  reference  to 
this  matter  in  the  final  decree  of  the  court  which  can  materially  injure  the 
appellant.  All  the  notice  which  the  decree  takes  of  the  assignees'  sale  is  to 
recite  the  facts  of  the  proceedings  in  bankruptcy,  and  of  the  sale  as  it  actually 
occurred.    No  order  is  made  or  judgment  rendered  in  the  decree  which  would 
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preclude  the  appellant  and  other  holders  of  second  mortgage  bonds,  in  the  pro- 
ceedings to  be  instituted  before  the  master  for  ascertaining  the  claims  charge- 
able upon  the  property,  from  setting  up  their  claim  to  any  part  of  the  surplus 
proceeds  after  satisfying  the  first  mortgage  bondholders  and  the  liens  paramount 
thereto. 

We  have  thus  disposed  of  the  principal  grounds  of  defense  taken  by  the 
appellant  in  his  answer  and  cross-bill.  His  allegation  that  the  state  of  Ala- 
bama was  never  liable  on  the  indorsement  made  by  its  governor  on  the  first 
mortgage  bonds,  and  therefore  had  no  right  to  take  possession  of  the  road, 
and  is  accountable  for  its  proceeds  whilst  in  the  possession  of  its  agent  or  re- 
ceiver, and  that  those  proceeds  should  be  set  off  against  its  claim  for  interest 
paid,  whether  such  allegation  be  well  or  ill  founded,  forms  no  objection  to  the 
decree  made  in  the  cause.  There  is  nothing  in  the  decree  which  affirms  or  dis- 
affirms the  rights  of  the  state.  Perhaps  the  very  fact  that  this  point  was  taken 
in  the  appellant's  answer  was  the  reason  why  the  decree  is  silent  on  the  sub- 
ject. Whatever  demands  may  exist  in  favor  of  or  against  the  state  remain 
unadjudicated,.  as  they  should  be,  unless  the  state  had  chosen  voluntarily  to 
submit  itself  to  the  jurisdiction  of  the  court. 

The  final  decree,  from  which  the  present  appeal  was  taken,  was  made  on  the 
23d  of  January,  1874;  and  it  was  thereby,  in  substance,  declared  that  the  Ala- 
bama &  Chattanooga  Railroad  Company  was  a  corporation  tinder  the  laws  of 
Alabama,  and  that  corporate  privileges  had  been  granted  to  it  by  the  states  of 
Tennessee,  Mississippi  and  Georgia;  that  the  first  mortgage  and  the  bonds  bona 
jide  issued  under  it  were  a  first  lien  on  the  property,  except  as  therein  afterwards 
stated ;  that  the  moneys  raised  by  loan,  or  advanced  by  the  receivers  and  ex- 
pended on  the  road  pursuant  to  their  order  of  appointment,  were  a  lien  para- 
mount to  the  first  mortgage;  and  direction  was  given  that  it  should  be 
referred  to  a  master  to  ascertain  the  true  amount  of  said  loan  and  of  the  bonds 
hona  fide  issued  under  the  first  mortgage,  as  well  as  other  claims  against  the 
property.  The  decree  further  found  and  declared  that  the  railroad  company 
had  been  declared  bankrupt  by  the  district  court  of  the  middle  district  of  Ala- 
bama, and  that  the  said  court  had  appointed  assignees  in  bankruptcy;  and  that 
the  said  assignees,  by  virtue  of  an  order  of  the  court,  had  sold  the  railroad, 
and  that  the  governor  of  Alabama  had  purchased  the  same  on  behalf  of  the 
state,  subject  only  to  the  lien  of  the  first  mortgage.  The  decree  then  directed 
that  the  road  and  its  appurtenances  should  be  sold  as  an  entirety,  by  commis- 
sioners named  for  that  purpose,  with  directions  as  to  the  manner  of  sale;  and 
that,  when  sold,  the  company  and  all  parties  claiming  under  it  should  be 
barred  and  foreclosed  of  all  claim  thereto.  It  then  decreed  the  application  of 
the  proceeds  to  arise  from  the  sale,  as  follows:  firsts  to  the  payment  of  the 
trust  and  legal  expenses;  second^  to  the  payment  of  taxes  and  other  liens 
prior  in  law  to  the  first  mortgage,  including  the  liabilities  incurred,  as  afore- 
said, by  the  receivers,  and  such  receivers'  certificates  or  other  indebtedness  as 
might  thereafter  be  sanctioned  or  ordered  to  be  paid  by  the  court;  thirds  to 
the  payment  of  such  first  mortgage  bonds  (with  the  interest  thereon)  as  might 
be  reported  by  the  master  to  have  been  hona  fide  issued  and  yet  unpaid  ;yb?^r^A, 
the  residue,  if  any,  to  be  subject  to  such  order  and  priority  in  distribution 
as  the  court  should  thereafter  establish  and  decree.  It  was  further  ordered  that 
the  master  should  ascertain  and  report  the  amount  of  said  several  classes  of 

securities  before  the  sale. 

36 


CREATION,  NATURE,  NAME  AND  DURATION.  §24. 

§  2i.  It  is  not  competent /or  a  party  to  insist  that  there  is  a  variance  between 
the  aliegations  of  the  hill  and  the  proof  in  the  caicsey  when  the  variation,  if  any, 
is  in  his  favor. 

The  appellant  raises  several  objections  to  this  decree,  in  addition  to  those  which 
have  been  already  considered.  First,  it  is  objected  that  it  is  variant  from  the  relief 
soaght  by  the  bill.  The  principal  gravamen  of  the  bill,  it  is  contended,  was  that 
the  interest  due  on  the  bonds  was  not  paid  in  gold ;  and  the  decree  sought  was 
that  the  bondholders  were  entitled  by  the  contract  to  be  paid  in  gold  coin.  It  is 
also  alleged  that  the  evidence  was  variant  from  the  allegations  of  the  bill  in  this 
respect.  The  bill  alleged  that  the  contract  was  to  pay  in  coin,  whereas  the  bonds, 
as  shown  by  the  exhibit  annexed  to  the  bill,  were  only  payable  in  lawful  money. 
It  is  argued,  from  the  maxim  that  the  allegata  and  the  probata  should  agree, 
that  this  variance  was  fatal,  and  that  the  bill  should  have  been  dismissed.  It 
is  true  thai  the  complainants  do,  in  their  bill,  insist  that  the  contract  was  to 
pay  the  principal  and  interest  of  the  bonds  in  gold  coin,  and  the  point  is  stren- 
uously urged  as  a  ground  for  relief.  But  it  cannot  be  justly  said  that  this  was 
the  principal  gravamen  of  the  bill,  or  that  the  principal  object  of  the  bill  was 
to  establish  that  claim.  Its  main  object  was  to  secure  the  payment  of  the 
first  mortgage  bonds  (however  payable),  and  to  get  possession  of,  and  preserve 
from  destruction,  the  fund  out  of  which  they  were  payable,  and  which,  it  was 
alleged,  was  fast  being  dissipated  and  destroyed.  The  leading  facts  on  which 
this  desired  relief  was  based,  and  which  were  alleged  and  relied  on,  were  the 
execution  of  the  mortgage  as  a  first  lien  on  the  property,  the  issue  of  bonds 
secured  thereby,  the  insolvency  of  the  company  and  its  failure  to  pay  the  in- 
terest, the  refusal  of  the  state  to  pay  the  interest  in  coin,  and  its  refusal  to  pay 
the  interest  on  a  large  number  of  bonds  in  any  form,  and  the  mismanagement 
and  rapid  deterioration  and  destruction  of  the  property  subject  to  the  mort- 
gage. These  facts  were  all  substantially  admitted  by  the  appellant  in  his 
answer  and  cross-bill,  or  clearly  follow  from  facts  which  were  admitted.  The 
question  about  payment  in  coin  was  a  subordinate  one.  The  trustees  saw  the 
security  of  the  bondholders  fast  disappearing  before  their  eyes.  They  desired 
to  save  it  in  time,  to  rescue  it  from  the  hands  of  those  who  were  mismanaging 
and  dissipating  it.  They  might  be  mistaken  on  the  question  of  coin,  but  the 
default  was  sufficient  without  that  to  entitle  them  to  the  relief  they  sought. 
They  asserted  that  view  of  the  claim  which  was  most  favorable  to  the  bond- 
holders. This  should  not  preclude  them  from  relief,  if  a  less  favorable  view 
should  be  adopted  by  the  court.  The  company  had,  in  fact,  by  an  indorse- 
ment on  the  bonds,  agreed  to  pay  in  coin ;  but  the  court  probably  considered 
that  this  agreement  was  not  binding  on  the  state,  not*  on  the  subsequent  in- 
cumbrancers, not  being  notified  in  the  mortgage;  and  it  only  rendered  a 
decree  for  payment  in  lawful  money.  Surely  the  second  mortgage  bondhold- 
ers cannot  complain  of  this  decision,  which  vvas  in  their  favor;  and  we  can  see 
no  such  variance  between  the  proofs  and  allegations  as  to  render  the  decree 
technically  erroneous.  Whilst  the  complainants,  in  their  bill,  insisted  that  the 
agreement  was  to  pay  in  coin,  they  spread  the  whole  agreement  on  the  record, 
precisely  as  it  was  made,  so  that  no  one  was  misled  by  the  form  or  manner  of 
pleadmg.  If  the  objection  were  a  valid  one,  it  might  have  been  set  up  by  way 
of  demurrer,  or  it  might  have  been  made  in  the  answer.  But  in  neither  of 
these  ways  did  the  appellant  see  fit  to  bring  it  to  the  notice  of  the  court.     We 

think  that  he  cannot  now  complain  of  it  as  error  in  the  decree. 
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§  25,  ^  company^ 8  agreement  to  pay  in  gold  hands  guarantied  hy  the  state  to 
he  paid  in  lawful  money  does  not  affect  the  state  or  mortgagees. 

The  appellant  argues  further,  however,  that  the  indorsement  by  the  company 
of  an  agreement  to  pay  the  bonds  in  coin  had  the  effect  of  changing  the  con- 
tract as  guarantied  by  the  state,  and  as  entitled  to  priority  over  the  second 
mortgage  bonds;  and,  therefore,  that  the  bonds,  being  thus  changed  in  their 
legal  effect,  lost  the  benefit  of  the  guaranty  and  the  priority  to  which  they 
would  otherwise  have  been  entitled.  This  would,  indeed,  be  a  strange  result. 
The  bonds  on  their  face,  as  prepared  for  issue  and  sale,  promised  payment  in 
lawful  money.  As  such  they  were  guarantied  by  the  state.  As  suoh  they 
were  entitled  to  priority  over  the  second  mortgage  bonds.  The  purchasers 
required  from  the  company  the  further  stipulation  that  it  should  pay  in  coin. 
Such  stipulation  was  clearly  supplemental  and  subsidiary,  affecting  only  the 
company  itself.  So  long  as  it  was  not  recognized  by  the  court  to  the  prejudice 
of  the  state,  or  of  the  holders  of  the  second  mortgage  bonds,  it  is  difficult  to 
see  how  the  latter  could  be  injured  by  it.  They  could  be  no  more  injured,  in  a 
legal  point  of  view,  than  if  astipulation  had  been  made  for  additional  security. 
That  it  could  not  be  enforced  against  the  common  fund,  to  the  prejudice  of  the 
state  or  of  the  second  mortgage  bondholders,  is  conceded  by  the  court  in  its 
decree.     And  in  this  we  see  no  error. 

§  26,  Equity  jnay  autfwrize  its  receivers  to  raise  money  to  preserve  a  trust  fund 
in  their  hands. 

The  only  other  material  objection  made  by  the  appellant  to  the  decree,  not 
already  disposed  of,  is  that  it  declared  the  amount  due  on  the  reoaivers'  certifi- 
cates to  be  a  lien  on  the  property  in  their  hands  prior  to  that  of  the  first  mort- 
gage bonds.  The  history  of  these  certificates  has  already  been  referred  to. 
The  receivers  were  authorized  by  the  order  appointing  them,  amongst  other 
things,  to  put  the  road  in  repair  and  operate  the  same,  and  to  procure  such  roll- 
ing stock  as  might  be  necessary;  and,  for  these  purposes,  to  raise  money  by 
loan  to  an  amount  named  in  the  order,  and  issue  their  certificates  of  indebted- 
ness therefor;  and  the  order  declared  that  such  loan  should  be  a  first  lien  on 
the  propert}^  pa3^able  before  the  first  mortgage  bonds.  The  power  of  a  court 
of  equity  to  appoint  managing  receivers  of  such  property  as  a  railroad,  when 
taken  under  its  charge  as  a  trust  fund  for  the  payment  of  incumbrances,  and 
to  authorize  such  receivers  to  raise  money  necessary  for  the  preservation  and 
management  of  the  property,  and  make  the  same  chargeable  as  a  lien  thereon 
for  its  repayment,  cannot,  at  this  day,  be  seriously  disputed.  It  is  a  part  of 
that  jurisdiction,  always  exercised  by  the  court,  by  which  it  is  its  duty  to  pro- 
tect and  preserve  the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power  to 
be  exercised  with  great  caution;  and,  if  possible,  with  the  consent  or  acquies- 
cence of  the  parties  interested  in  the  fund.  In  the  present  case  it  appears  that 
the  parties  most  materially  interested  either  expressly  consented  to  the  order 
or  offered  no  objection  to  it.  The  appellant  complains  that  it  was  made  with- 
out due  notice  to  the  second  mortgage  bondholders.  But  this  cannot  properly 
be  alleged,  inasmuch  as  the  trustees  of  the  second  mortgage  were  parties  to  the 
suit,  and  had  due  notice  of  the  application,  and  made  no  objection  to  its  being 
granted.  The  bondholders  were  represented  by  their  trustees,  and  must  be 
regarded  as  bound  by  their  acts,  at  least  so  far  as  concerns  the  power  of  the 
court  to  act  in  making  the  order,  and  so  far  as  the  interest  of  third  persons  act- 
ing upon  the  faith  of  it  might  be  affected.    The  appellant  did  not  'seek  to  be 
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made  a  party  to  the  suit  until  several  months  after  the  order  was  made ;  and, 
when  he  became  a  party  and  filed  his  answer  and  cross-bill,  he  prayed  that  the 
court  would  continue  to  hold  the  property  by  its  receivers,  and  would  continue 
to  direct  and  control  them  in  the  administration  thereof,  without  suggesting 
the  slightest  objection  to  the  terms  of  the  order  by  which  the  existing  receivers 
had  been  appointed. 

We  see  nothing  in  the  case  before  us  on  which  the  appellant  can  ground  any 
just  exception,  either  to  the  original  order  which  authorized  the  loan  to  be 
made,  or  to  the  decree  which  confirmed  it  and  recognized  such  loan  as  a  para- 
mount lien  on  the  fund.  Other  objections  of  a  subordinate  character  are  made 
to  the  decree;  but  we  are  satisfied,  from  an  examination  of  the  grounds  on 
which  they  rest,  that  they  do  not  show  any  error  therein. 

Decree  affirmed. 

§  27.  In  g'eneral. —  Proceedings  to  form  and  organize  a  corporation  are  examined  with 
^^reat  strictness  in  a  proceeding  on  behalf  of  the  state  to  annul  or  forfeit  its  charter.  Upton 
X.  Hansbrough,*  3  Biss.,  417. 

g  2S.  Th«  creation  of  a  corporation  is  the  bringing  into  being  of  a  legal  entity,  having 
powers  and  privileges  not  possessed  by  individuals  but  essential  to  a  corporation ;  it  does  not 
refer  to  legislative  dealings  with  the  artiHuial  persons  after  its  creation.  Southern  Pacific  R^ 
Co.  V.  Orton.  6  Saw.,  189. 

§  29,  If  a  college  in  its  foundation  is  a  purely  private  and  eleemosynary  institution,  the 
fact  that  it  is  afterwards  incorporated  does  not  make  it  a  public  corporation.  A  corporation 
is  an  artificial  being,  invisible,  intangible,  and  existing  only  in  contemplation  of  law.  Being 
a  mere  creature  of  law  it  possesses  only  those  properties  which  the  charter  of  its  creation 
confers  upon  it.  either  expressly  or  as  incidental  to  its  very  existence.  Incorporation  is  re- 
sorted to  chiefly  for  the  purpose  of  clothing  bodies  of  men.  in  succession,  with  qualities  and 
capacities  enabling  them  to  act  for  the  accomplishment  of  certain  ends  with  all  the  facility 
of  an  immortal  being.  Its  immortality  no  more  confers  on  it  political  power,  or  political 
character,  than  immortality  would  confer  such  power  or  character  on  a  natural  person.  Ic 
14  no  more  a  state  institution  than  a  natural  person  exercismg  the  same  powers  would  be. 
Fro3i  the  fact,  then,  that  a  charter  of  incorporation  has  been  granted  to  a  private  eleemosy- 
nary institution,  nothing  can  be  inferred  which  changes  the  character  of  the  institution,  or 
confers  upon  the  government  any  new  power  over  it.  Dartmouth  College  v.  Woodward,  4 
Wheat,  636. 

^  80.  The  ordinary  incidents  to  a  corporation  are  to  have  perpetual  succession,  and  the 
power  of  electing  or  otherwise  providing  members  in  the  place  of  those  removed  by  death  or 
otherwise ;  to  sue  or  be  sued ;  to  grant  and  receive,  and  to  purchase  and  hold,  lands  and  chat- 
tels by  its  corporate  name ;  to  have  a  common  seal ;  to  make  by-laws  for  the  government 
of  the  corporation ;  and  sometimes  the  power  of  amotion  or  removal  of  members.  Southern 
Pac.  R.  Co.  r.  Orton,  6  Saw.,  187. 

§  31.  The  right  to  be  a  corporation  is  itself  a  separate,  distinct,  independent  franchise, 
complete  in  its?lf.  A  body  possessing  it  may  receive  a  grant  and  enjoy  other  independent 
franchises,  such  as  may  be  granted  to  and  enjoyed  by  natural  persons.  These  are  additional 
franchises  given  to  the  corporation,  and  not  parts  of  the  corporation  itself, —  not  of  its 
essence.     IhidU 

§  82.  Corporations  are  in  law,  for  civil  purposes,  deemed  persons.  United  States  v.  Amedy, 
11  Wheat,  412. 

§  88.  A  corporation  aggregate  retains  its  identity  throughout  all  changes  in  its  individual 
membership.     Railroad  Co.  r.  Soutter,  13  Wall.,  517  (§g  1055-57). 

§  84.  Filing  of  articles.—  Articles  of  incorporation  were  signed,  acknowledged  and  filed* 
in  the  office  of  the  clerk  of  the  proper  county,  but  neither  the  paper  itself  nor  any  copy  of 
it  was  ever  filed  in  the  office  of  the  secretary  of  state.  Heldy  that  this  objection  was  not 
fatal  to  the  existence  of  the  corporation,  or  to  its  right  to  make  a  contract,  or  to  transfer  any 
of  its  privileges  or  rights  to  another  company.  Western  Union  Tel.  Co.  v.  Union  Pac.  R'y 
Co.,  1  McC,  581  (§§  893-900). 

^  35.  Congress  can  adopt  an  imperfect  or  inchoate  corporation,  needing  nothing  but  the 
filing  of  a  copy  of  its  articles  of  association  in  the  office  of  the  secretary  of  state,  and  can 
confer  upon  it  all  the  rights  and  powers  which  it  has  already  conferred  upon  another  corpo- 
ration.   IhvL 
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§  80.  The  failure  to  file  a  certificate  of  incorporation  with  the  secretary  of  state  can  only  be 
complained  of  by  the  state.     Hyde  v.  Doe,*  4  Saw.,  138. 

§  87.  Acceptance  of  charter.—  That  a  charter  requires,  as  a  condition  precedent  to  its  oper- 
ation, a  formal  acceptance  of  its  terms,  implies  that  it  is  regarded  as  a  binding  contract  when 
so  accepted.     New  Jersey  v.  Yard,  5  Otto,  104. 

§  88.  A  cliarter  is  presumed  to  be  accepted  by  those  persons  at  whose  instance  it  was 
granted,  unless  some  act  of  acceptance  is  prescribed  to  be  done  to  give  validity  or  perfection 
to  the  act  of  incorporation.    Newton  v.  Carbery,  5  Cr.  C.  C,  636. 

§  80.  A  private  act  of  incorporation  cannot  affect  the  rights  of  individuals'  who  do  not 
assent  to  it ;  but  such  assent  may  be  fairly  presumed  where  rights  have  been  protected  and. 
regulated  under  such  act  of  incorporation.  Persons  participating  in  the  benefits  of  a  law 
cannot  set  up  exemption  from  its  penalties.     Beaty  v.  Knowler,  4  Pet.,  152  (§§  863-866). 

§  40.  Charter  a  public  act, —  The  charter  of  a  corporation,  when  re  enacted  by  a  public  act, 
becomes  itself  a  public  act.     Bank  of  Alexandria  v.  Young,  1  Cr.  C  C,  458. 

§  41.  Creation  by  special  legislation. —  A  constitutional  provision  prohibiting  the  creation 
of  corporations  by  special  act  is  not  infringed  by  a  special  act  conferring  new  franchises  on 
a  corporation  already  existing.    Southern  Pac.  R.  Co.  v.  Orton,  6  Saw.,  183.    See  g  6. 

§  42.  The  giving  of  authority  to  change  the  line  of  its  road  to  the  Southern  Pacific  Rail- 
road Company,  a  pre-existing  corporation,  by  act  of  April  4,  1870,  is  not  an  act  creating  & 
new  corporation.  Even  if  it  were,  and  were  void  for  conflicting  with  a  constitutional  pro- 
vision against  creating  companies  by  special  legislation,-  the  filing  of  amended  articles  of  asso- 
ciation pursuant  to  a  general  act  passed  March  1,  1870,  in  which  the  new  line  was  shown, 
gave  the  company  full  authority  to  build  its  road  thereon.    Ibid. 

§  48.  The  constitution  of  California,  section  31  of  article  IV,  provided  that  "  Corporations 
may  be  formed  under  general  laws,  but  shall  not  be  created  by  special  act  except  for  munic- 
ipal purposes."  The  Southern  Pacific  Railroad  Company  was  a  corporation  lawfully  in  exist- 
ence. HeMf  that  a  subsequent  special  act  of  the  legislature,  consent mg  to  its  acceptance  of 
a  land  grant  from  congress,  and  authorizing  it  to  build  a  railway  upon  the  line  indicated  in 
such  grant,  waa  not  in  contravention  of  the  constitutional  provision  above  quoted.    Ibid, 

§  44.  Articles  to  take  eff<3ct  on  payment  of  fee.—  A  statute  provided  that  *'  No  act  of  incor- 
poration hereafter  granted  for  any  other  than  for  religious,  literary,  charitable  or  cemetery- 
purposes,  or  for  a  military  or  fire  company,  shall  take  effect  until  the  persons  therein  incor- 
porated shall  have  paid  to  the  general  treasurer  the  sum  of  one  hundred  dollars,  if  the  capi- 
tal limited  by  such  act  of  incorporation  is  the  sum,  or  any  less  sum,  than  one  hundred 
thousand  dollars;  and  if  the  capital  stock  limited  by  such  act  of  incorporation  exceeds  the* 
sum  of  one  hundred  thousand  dollars,  one-tenth  of  one  per  cent,  on  the  amount  Of  the  capi- 
tal stock  authorized  by  such  act  of  incorporation.  This  act  shall  take  effect  immediately 
after  the  passage  thereof.  Provided,  however,  that  nothing  herein  contained  shall  be  con- 
strued to  require  any  such  payment  before  the  taking  effect  of  any  bank  charter,  when  pro- 
vision is  made  for  specific  taxation  upon  the  capital  stock  authorized  by  such  act  of 
incorporation."  A  corporation  known  as  the  •*  Union  Horse  Shoe  Works,"  bringing  suit  in 
May,  1869,  made  the  required  payment  after  October,  1869.  Held,  that  it  was  not  a  corpora- 
tion at  the  commencement  of  the  suit,  such  payment  being  a  condition  precedent  to  the 
existence  of  a  business  corporation.  It  is  not  even  a  corporation  de  fomto.  Union  Horse- 
Shoe  Works  V,  Lewis,*  1  Abb.,  518. 

§  45.  Partners  —  Acts  of,  as  a  corporation. —  Partners  cannot  erect  themselves  into  a  cor- 
poration without  authority  from  the  government ;  and  the  deed  of  one  of  them,  made  with 
the  consent  of  the  other,  is  binding,  not  as  the  deed  of  the  corporation,  but  as  that  of  the 
firm.     Anthony  v.  Butler,  13  Pet.,  434. 

§  46.  ConstrnctloR  of  charter.—  Where  an  act  contains  something  more  than  provisions 
to  create  a  corporation  and  confer  upon  it  franchises  and  grants,  where  it  embodies  both  a 
charter  and  a  compact,  those  provisions  which  bind  the  government  to  do  something,  which 
cast  distinct  obligations  upon  it,  which  carry  it  into  the  region  of  mercantile  transactions, 
and  make  it  take  a  financial  part  in  the  enterprise,  are  to  be  so  construed  as  to  carry  out 
the  liberal  and  just  intent  of  the  legislature.  Union  Pac.  R.  Co.  v.  United  States,*  10  Ct.  CL, 
548. 

§  47.  Performance  of  conditions  subsequent. — Where  an  act  of  incorporation  contains 
conditions  subsequent  which  the  corporation  is  bound  to  perform,  the  corporation  still  con- 
tinues to  exist,  after  the  failure  to  perform  the  conditions,  until  a  judgment  of  ouster  and 
dissolution.     Davis  v.  Gray,  16  Wall.,  222. 

§  48.  A  breach  of  a  condition  subsequent  by  a  corporation  is  waived  by  a  subsequent  legis- 
lative act  recognizing  the  existence  of  the  corporation.     Ibid. 

%  49.  Jndicial  notice.—  A  private  charter,  declared  to  be  a  public  act,  need  not  be  pleaded 
in  order  to  secure  judicial  notice.    Beaty  v.  Knowler,  4  Pet.,  152  (§g  862-866). 
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§  50.  Creation  bj  referenee  to  an  act. —  An  act  creating  a  corporation  and  conferring  upon 
it  all  the  rights  and  advantages  which  in  preceding  portions  of  the  act  were  conferred  upon 
another  corporation  named,  and  further  declaring  that  all  the  provisions,  sections  and 
clauses  in  the  charter  of  the  first  company,  not  inconsistent  with  the  particular  provisions  of 
the  charter  of  the  second  company,  should  be  fully  extended  to  the  president  and  directors  of 
the  latter  corporation,  is  a  sufficient  charter  for  such  company.  It  is  not  unusual  or  objec- 
tionable to  grant  vast  corporate  powers  in  a  short  act  by  referring  to  and  adopting  provisions 
of  other  incorporating  acts.     Binghamton  Bridge  Case,  3  Wall.,  78.    See  §§  1,  8,  4. 

§  ol.  Number  of  corporators. —  An  action  of  ejectment  was  brought  by  the  heirs  of  Frost 
to  recover  a  tract  of  land  conveyed  to  the  Frostburg  Coal  Company  by  Frost,  on  the  ground 
that  the  company  was  not  capable  of  taking  and  holding  real  estate,  at  the  date  of  the  deed, 
by  reason  of  a  failure  to  organize  in  conformity  with  the  requirements  of  the  charter.  The 
first  section  of  the  charter  incorporated  **  Meshock  Frost,  Isaiah  Frost,  Thomas  McKaig,  and 
William  W.  McKaig,  and  such  other  persons  as  may  be  associated  with  them,"  as  the  Frost- 
burg Coal  Company.  Held^  that  the  words,  *'  and  such  other  persons  as  may  be  associated," 
did  not  import  that  other  persons  ipust  be  associated  with  the  four  named,  before  the  charter 
could  take  effect,  or  the  company  could  take  real  estate  by  deed,  especially  as  a  subsequent 
section  of  the  charter  provided  that,  '*  until  the  first  election  of  directors  shall  be  held,  the 
said  *'  four  persons  named  above  **  shall  have  full  power  and  authority  to  exercise  all  the  cor- 
porate powers  of  the  said  comi)any."  The  true  meaning  of  the  words,  ''and  such  other  per- 
sons as  may  be  associated,"  was  merely  that  a  privilege  was  intended  to  be  given  the  company 
of  uniting  other  associates  with  the  four  in  the  enterprise,  if  they  so  elected.  Frost  v,  Frost- 
burg Coal  Co.,  34  How.,  278. 

§  52.  Second  iucorporation.—  Where  an  incorporation  took  place  under  one  act,  but  was 
abandoned,  and  a  new  incorporation  made  under  a  prior  act,  and  all  business  was  transacted 
by  the  company  under  such  second  incorporation,  held,  that  the  validity  of  the  transactions 
must  be  determined  by  the  prior  act,  even  though  the  company  did  not  formally  disincorpo- 
rate before  being  organized  the  second  time,  and  although  it  organized  for  business  before 
filing  the  certificate  with  the  secretary  of  state.    Hyde  v.  Doe,*  4  Saw.,  133. 

§  5S.  Proof  of  corporate  existence.— Under  evidence  showing  that  articles  of  incorporation 
were  signed  and  acknowledged  and  filed  in  the  office  of  the  county  clerk,  but  not  filed  in  the 
office  of  the  secretary  of  state ;  that  the  company  took  steps  to  consolidate  itself  with  three 
other  companies ;  that  the  consolidated  company  adopted  a  name  and  finally  became  itself 
consolidated  with  the  Western  Union  Telegraph  Company,  hdd,  that  while  more  complete 
evidence  of  the  corporate  existence  of  the  first  company  and  of  the  transfer  of  its  powers  to 
the  Western  Union  Telegraph  Company  might  be  required  on  final  hearing,  yet  enough  was 
shown  to  warrant  a  refusal  to  dissolve  an  injunction,  when  the  result  of  such  dissolution 
would  be  to  compel  the  Western  Union  Telegraph  Company  to  cease  doing  business  over 
many  hundred  miles  of  telegraph  wires,  under  rights  claimt^d  to  have  been  acquired  under 
the  charter  of  the  imperfectly  organized  company  and  transferred  to  it.  Western  Union 
Telegraph  Co.  v.  Union  Pac.  R'y  Co.,  1  McC,  581  (§§  89^-900). 

^  54.  Corporations  may  have  the  same  remedies  at  law  or  in  equity  as  natural  persons.  If 
the  defendant  pleads  the  general  issue  in  a  suit  brought  by  a  corporation  he  admits  the  cor> 
porate  existence  of  the  plaintiff.     Dental  Vulcanite  Co.  v.  Wetherbee,  2  Cliff.,  555. 

§  55.  A  verbal  variance  between  the  name  of  the  company  as  given  in  its  charter  and  the 
name  set  forth  in  the  declaration  will  not  render  the  act  of  incoi*poration  inadmissible  as 
evidence.    TurnbuU  v.  Payson,  5  Otto.  418  (§§  172-178). 

S  5S.  Begalarlty  of  organ! z.ition —  Ddnlal  of  corporate  existence.—  Where  a  section  of 
a  charter  provides  that  a  corporation  shall  be  subject  to  all  the  restrictions  imposed  by  a  pre- 
vious general  act,  regulative  of  corporations,  by  which  it  is  provided  that,  when  over  four- 
fifths  of  the  capital  stock  of  the  company  shall  become  concentrated  by  purchase  or  otherwise 
in  the  hands  ef  less  than  ^ve  persons,  all  the  corporate  powers  and  privileges  shall  cease  and 
determine,  and  the  stock  of  the  corporation  in  question,  at  the  time  of  its  organization,  was 
held  by  four  named  persons,  upon  whom  all  the  corporate  powers  had  been  expressly  con- 
ferred, it  was  held  that  such  holding  of  the  stock  of  the  company  by  those  persons  named 
was  not  a  violation  of  the  above  provision  of  the  general  act.  That  although  one  section  of 
the  charter  subjected  the  company  to  tlie  general  act,  yet  that  act  was  to  be  construed  as  ap- 
plicable only  when  not  inconsistent  with  the  express  provisions  of  the  later  charter,  in  which 
view  the  four-fifths'  provision  did  not  apply ;  and  conceding  even  that  it  did  apply,  a  private 
party  could  not  take  advantage  of  the  forfeiture.  And  held,  finally,  that  the  defendants 
were  made  a  corporation  by  the  charter,  the  four  persons  named  in  it  constituting  a  corporate 
body,  clothed  with  the  powers  and  privileges  conferred  upon  it,  and  capable  of  taking  and 
holding  real  estate;  that  even  if  it  were  otherwise*,  and  some  irregularities  occurred  in  the  or- 
ganization of  the  company,  inasmuch  as  no  act  made  a  condition  precedent  to  the  existence 
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of  the  corporation  was  omitted,  or  its  non-performance  shown,  a  party  dealing  with  the  com- 
pany cannot  set  up  the  irregularity,  the  courts  being  bound  to  regard  it  as  a  corpoi"ation,  so 
far  as  third  persons  are  concerned,  until  it  is  dissolved  by  judicial  proceedings  on  behalf  of 
the  government  that  created  it.     Frost  v.  Frostburg  Coal  Co.,  24  How.,  278. 

§  57.  A  majority  of  the  persons  named  as  corporators  in  the  certificate  filed  in  the  office  of 
the  secretary  of  state  published  a  notice  that  books  would  be  opened  on  a  designated  day  for 
subscriptions  to  the  stock  of  the  company.  Such  books  werfe  accordingly  opened,  subscrip- 
tions to  the  capital  stock  were  made,  a  meeting  of  shareholders  ensued,  and  directors,  presi- 
dent, vice-president,  secretary  and  treasurer  were  chosen.  Thereafter  corporate  meetings 
were  regularly  held,  and  the  company  built  and  operated  a  railroad.  Held,  that  it  was  a  de 
facto  if  not  a  dejure  corporation,  and  that  its  corporate  existence  or  ability  to  contract  could 
not  be  called  in  question  in  a  suit  brought  upon  evidences  of  debt  given  to  it.  Commission- 
ers I'.  Bolles,  4  Otto,  105. 

§  5S.  Where  a  bank  was  duly  organized  under  an  act  of  a  territorial  legislature,  but  could 
not  legally  exercise  its  powera  until  the  charter  creating  it  was  approved  by  congress,  held, 
that  it  was,  notwithstanding,  a  body  corporate  de  facto,  and  a  party  making  a  sale  of  real  es- 
tate to  it  was  not  in  a  position  to  question  its  capacity  to  tak^  title,  after  it  has  paid  the  con- 
sideration for  the  purchase.    Smith  v.  Sheeley,  12  Wall.,  361. 

§  59.  One  who  contracts  with  an  acting  corporation  cannot  defend  himself  against  a  claim 
on  such  contract,  in  a  suit  by  the  corporation,  by  alleging  the  irregularity  of  its  organization. 
(Dutchess  Collar  Manufg  Co.  v.  Davis,  14  Johns.,  237;  Sanger  v.  Upton,  91  U.  S.,  58;  Upton 
V.  Tribilcock,  91  U.  S.,  45;  Buffalo,  etc.,  R.  Co.  v.  Cary,  25  N.  Y.,  75.)  Chubb  v,  Upton,*  5 
Otto,  665. 

§  60.  The  existence  of  a  corporation  is  admitted  by  a  plea  of  non  assumpsit  Pullman  «. 
Upton,  6  Otto,  338  (§g  500,  501). 

§  61.  Where  a  corporation  de  facto  acts  under  a  law  which  gives  power  to  do  the  act  in 
question,  a  person  dealing  with  it  so  as  to  recognize  its  existence  is  estopped  from  alleging 
any  irregularity  in  its  organization  with  a  view  of  showing  that  such  act  is  illegal.  In  re 
Comstock,  8  Saw.,  218  (g§  1150-54). 

§62.  Where  a  railroad  corporation  has  been  a  corporation  cfe/ocfo  since  the  date  of  its 
organization,  its  corporate  existence  and  its  ability  to  contract  cannot  be  called  in  question 
in  a  suit  on  evidences  of  debt  given  to  it.     Commissioners  v,  Bolles,  4  Otto,  104. 

§  63.  An  averment  that  a  defendant  corporation  is  duly  chartered  under  the  laws  of  a  par- 
ticular state  can  only  be  denied  by  plea  in  abatement  to  the  jurisdiction.  Blackburn  v.  Selma, 
etc.,  R.  Co..  2  Flip.,  525  (g§  1179-88). 

^  64.  Where  papers  having  color  of  compliance  with  the  statutes  relating  to  the  organization 
of  companies  have  been  filed  with  the  proper  state  officers  and  meet  their  approval,  but  are 
in  fact  so  defective  as  to  be  incapable  of  supporting  the  corporation  as  against  the  state,  they 
are  as  against  a  subscriber  to  its  capital  stock  held  sufficient,  and  constitute  a  corporation 
de  facto,  if  supported  by  proof  of  user.  Where  a  company  has  attempted  to  increase  its  capi- 
tal, and  filed  papers  for  that  purpose,  received  subscriptions,  and  sold  its  capital  stock  under 
such  increase,  received  payments  thereon,  and  incurred  large  liability  upon  policies  of  insur- 
ance issued  by  it,  bearing  upon  their  face  evidence  of  such  increase  of  its  capital  stock,  this 
was  held  sufficient  to  constitute  the  company  a  corporation  de  facto  so  that  neither  it  nor  its 
shareholders  could  object  that  it  is  not  a  corporation  de  jure,  Upton  v.  Hansbrough,*  3 
Biss.,  417. 

§  65.  Defects  in  proceedings  to  organize  a  corporation  are  cured  by  subsequent  legislation 
recognizing  and  continuing  its  existence.  Kanawha  Coal  Co.  r.  Kanawha  &  Ohio  Coal  Co.,  7 
Blatch.,  406. 

§  66.  A  corporation,  contracting  as  such,  when  sued  on  the  contract  is  estopped  to  deny  its 
corporate  existence  or  the  regularity  of  its  organization.  Blackburn  v.  Selma,  etc.,  R.  Co., 
2  Flip.,  525  (§§  1179-86). 

§  67.  Estoppel  to  deny  corporate  existence  applies  in  favor  of  jurisdiction  as  well  as  in 
favor  of  a  contract  sued  upon.     Ibid. 

§  68.  Expiration  of  charter. —  The  expiration  of  the  charter  of  a  corporation  by  its  own 
limitation  abates  all  suits  then  pending  having  been  brought  in  the  name  of  the  corporation. 
Bank  of  United  States  v.  McLaughlin.  2  Cr.  C.  C.  20. 

§  69.  The  expiration  of  the  time  fixed  by  the  charter  for  constructing  a  railroad  does  not 
end  a  company's  existence.     Branch  v.  Jesup,  16  Otto,  468  (§^  1580-86). 

§  70.  Under  the  charter  of  a  bank  which  authorizes  **  the  use  of  the  corporate  name,  style 
and  capacity  for  the  purpose  of  suits,  for  the  final  settlement  and  liquidation  of  the  affairs 
and  accounts  of  the  corporation,  and  for  the  sale  of  their  estate,  real,  personal  and  mixed; 
but  not  for  any  other  purpose  or  in  any  other  manner  whatsoever,  nor  for  a  period  exceeding 
two  years  after  the  expiration  of  said  term  of  incorporation,"  a  note  given  after  the  expira- 
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tion  of  the  term  of  incorporation,  to  the  agent  of  the  bank,  in  renewal  of  one  given  before 
that  date,  is  not  void.     Smith  v.  Frye,  5  Cr.  C.  C,  515. 

§  71.  Members  boand  by  acts  of  majority. —  All  members  of  a  company  are  bound  by  the 
acts  of  the  majority  so  far  as  those  acts  do  not  impair  contract  or  vested  rights.  Korn  v. 
Hutual  Assurance  Society,  6  Cr.,  199. 

§  72.  Obligation  of  a  member,  how  divested.—  No  member  of  a  corporation  can  divest 
himself  of  his  obligations  as  such  except  in  the  method  prescribed  by  the  rules  and  constitu- 
tion of  such  corporation.     Ibid, 

§  73.  Yineeiiiies  University.— In  October,  1806,  the  secretary  of  the  treasury,  in  conformity 
with  an  act  of  congress,  in  1804,  located  a  certain  township  in  the  Vincennes  district  for  the 
use  of  a  seminary  of  learning.  In  November,  1806,  the  territorial  government  of  Indiana 
incorporated  the  Vincennes  University  by  the  name  of  **  The  Board  of  Trustees  of  the  Vm- 
cennes  University."  Held,  (1)  That  the  grant  of  1804  attached  to  the  board,  although  they 
were  not  named  in  the  act,  and  had  no  corporate  existence  for  two  years  afterward.  (2)  That, 
under  the  ordinance  of  1787,  by  virtue  of  an  act  of  congress,  the  territorial  government  of 
Indiana  had  power  to  incorporate  the  university.  (3j  That  the  act  of  congress  admitting  In- 
diana into  the  Union  did  not  vest  the  said  township  in  the  state  legislature.  (4)  That  tliere 
was  nothing  in  the  trust  confided  to  the  board  which,  by  construction,  could  make  it  a  pub- 
lic corporation.     Vincennes  University  v,  Indiana,  14  How.,  268. 

II.  Subscriptions  and  Stock. 

Summary — Increasing  capital  stock,  §§74-77. —  Irregularities;  stockholder  estopped,  §78. — 
Subscriptions  and  stock  a  trust,  g§  1^^2,— Liability  for  debts,  §§  83-85.— JVoo/  that  a  per- 
son is  a  stockliOlder,  §g  86,  87. —  Certificate  of  stock  not  necessary,  §  88. —  Conditional  sub- 
scriptum,  %  89. — Estoppel  to  object  to  transfer  of  charter,  §90. —  Released  by  alteration  of 
diarter,  §§  91,  92. — Cannot  set  up  ignorance  of  terms  of  charter,  §  93. —  Assessment,  §  94. — 
Forfeiture  for  non-payment,  §^  96.— Subscriptions  procured  by  fraud,  4^§  96-105. —  Non- 
assessable  stock,  §§  106-112. — Stock  issued  in  excess  of  amount  authorized,  §  113. —  Issue 
at  less  than  par  value,  g,^  114,  116-118,  120,  133,  124,  126. —  Sale  on  execution;  liability  of 
purchaser,  §  115. —  Subscription  necessary  to  creation  of  stock,  §§  119,  121. — Pouter  to  sell 
capital  stock,  §  122. —  Set-off  against  subscription,  §§  125,  129,  132. —  Accepting  property 
inpayment,  g§  127,  128,  133.— Ao  liability  on  void  stock,  §g  130,  131. 

§  74.  A  change  so  organic  and  fundamental  as  that  of  increasing  the  capital  stock  of  a 
corporation  beyond  the  limit  tixed  by  the  charter  cannot  be  made  by  the  directors  alone  un- 
less expressly  authorized  thereto.  '  Railway  Co.  v.  AUerton,  §  134.    See  §  291. 

g  7o.  The  directors  and  stockholders  of  a  corporation  instituted  proceedings  to  increase  its 
capital,  and  a  subscription  agreement  was  prepared  and  executed  in  furtherance  of  that  object. 
These  proceedings  were  in  contravention  of  the  statute  under  w^hich  the  company  was  organ- 
ized. The  plaintijff,  a  shareholder  and  trustee  of  the  company,  participated  actively  in  these 
proceedings,  and  subscribed  for  some  of  the  stock  under  an  agreement  that  he  should  pay  for 
the  new  shares  in  instalments  as  called  for  by  the  directors,  and  upon  failure  to  pay  any  call 
for  sixty  days  should  forfeit  the  sums  he  had  paid  upon  the  subscriptions.  He  paid  $13,980 
upon  the  first  call  under  the  subscription,  but  failed  to  respond  to  subsequent  calls  for  more 
than  sixty  days,  and  a  resolution  w^is  passed  by  the  directors  forfeiting  his  rights  for  delin- 
quency. Before,  however,  any  scrip  was  issued  for  the  new  stock,  and  while  tlie  proceedings 
were  inchoate,  the  stockholders  resolved  to  abandon  the  project  to  increase  the  stock,  and 
adjusted  with  parties  who  held  receipts  for  payments  under  the  subscriptions,  and  whose 
rights  had  not  been  forfeited,  by  giving  them  the  bonds  of  the  company  issued  for  that  pur- 
pose. No  bonds  being  tendered  to  plaintiff  he  sued  for  repayment  of  the  money  paid  upon 
his  subscription.  Held,  that,  the  whole  project  being  illegal,  a  recovery  could  be  had  of  the 
money  paid,  the  contract  not  being  executed.  In  such  a  case  there  is  a  locus  pcenitentice,  the 
delictum  is  incomplete,  and  the  contract  may  be  rescinded  by  either  party.  Knowlton  v. 
Congress  &  Empire  Spring  Co.,  §§  135.  136. 

g  76.  Where  a  comimny  had  a  capital  stock  of  $100,000,  which  the  law  authorized  to  be 
doubled,  and  it  was  increased  to  $200,000,  and  subsequently,  by  doubling  a  second  time,  in- 
creased to  $400,000,  held,  that  the  second  increase  was  lUtra  vires  and  void.  Scovill  v. 
Thayer,  §,^  158-166. 

§77.  Where  the  charter  of  a  corporation  authorizes  its  capital  stock  to  be  increased  to  a 

given  sum  at  the  discretion  of  stockholders,  a  subscriber  is  not  released  by  subsequent  statutes 

authorizing  the  increase  of  stock  at  the  discretion  of  the  board  of  directors.      Payson  v. 

Withers,  ^  21^219. 
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§  78.  A  stockholder  who  has  drawn  his  dividends  and  enjoyed  all  his  advantages  as  a  share- 
holder is  estopped  from  repudiating  his  contract  for  subscriptions  on  the  ground  of  irregu- 
larity in  the  issue  of  the  capital  stock.     Ibid. 

§  79.  Unpaid  subscriptions  are  a  trust  fund  for  corporate  creditors.  Sawyer  v,  Hoag, 
§§150-156. 

§  80.  The  trust  in  favor  of  creditors,  of  unpaid  subscriptions  of  stock,  cannot  be  defeated 
save  by  actual  payment.    Ibid,  . 

§  81.  The  capital  stock  of  an  insurance  or  other  corporation,  including  the  portion  unpaid, 
is  a  trust  fund  for  creditors  of  such  corporation.    Ogilvie  v,  Knox  Ins.  Ck).,  g§  189-191. 

§  82,  As  respects  creditors  the  stockholders  are  special  partners  incorporated  to  carry  on 
the  business  of  the  company,  and  the  stock  subscribed  and  secured  by  the  several  stock- 
holders or  partners  constitutes  the  capital  or  funds  publicly  pledged  to  all  who  deal  with 
them,  and  stockholders  are  debtors  to  the  company  for  their  unpaid  stock.  Upton  v.  Engle- 
hart,  g^  197-209. 

§  83.  If  a  person  becomes  a  partner  in  a  joint  stock  company  already  formed,  with  assfets 
and  liabilities,  imd  has  a  full  knowledge  thei*eof.  such  person  is  as  responsible  for  the  debts 
of  the  company  as  those  who  were  originally  parties  to  the  articles  of  association.  National 
Park  Bank  v,  Nichols.  §§  210-214. 

§  84.  Persons  who  become  partners  in  a  joint  stock  company  and  reap  the  benefit  of  an  ad- 
vance of  money  to  it  are  estopped  from  asserting  that  they  are  not  liable  to  contribute  to  the 
repayment  of  such  advances.    Ibid. 

§  85.  Persons  sued  as  members  of  a  joint  stock  association  are  liable  as  partners  for  all  the 
debts  of  the  company.    Ibid. 

§  86.  Books  of  a  corporation  in  which  the  name  of  a  person  is  entered  as  the  owner  of 
shares ;  a  stock  book  of  the  (Company  with  a  duplicate  of  the  stock  certificate  issued  to  such 
person,  showing  that  he  was  the  owner  of  such  shares  of  the  capital  stock ;  testimony  to  show 
that  the  certificate  of  stock  was  sent  to  agents  of  the  company  to  be  delivered  to  such 
person  when  he  paid  twenty  per  cent,  of  such  shares,  and  that  he  made  the  required  pay- 
ment, and  a  receipt  signed  by  such  person,  showing  that  the  company  had  paid  him  a  divi- 
dend upon  his  stock, —  hdd^  sufficient  proof  to  establish  the  fact  that  such  person  was  a 
stockholder,  as  alleged.    TurnbuU  v,  Payson,  §§  172-178. 

§  87.  Where  a  person  is  approached  by  an  agent  of  a  company  to  secure  him  as  a  sub- 
scriber, concludes  to  become  one,  and  signs  a  paper  acknowledging  the  receipt  of  ten  shares 
of  its  stock,  and  agreeing  to  pay  $'<^,  or  ten  per  cent,  of  its  par  value  to  the  company,  which 
agreement  is  accepted  by  the  company,  and  his  name  entered  on  its  books  as  a  stockholder, 
field,  that  he  is  a  stockholder,  and  liable  as  such.    Hawley  v,  Upton,  §§  179-lBl. 

§  88.  The  issuance  of  a  certificate  of  stock  is  not  essential  to  validate  a  subscription,  so  far 
as  creditors  are  concerned.    Ibid. 

§  89.  Where  subscribers  to  the  capital  stock  of  a  corporation  subscribed  upon  condition 
that  in  case  the  city  of  New  Albany  should  afterwards  take  a  certain  quantity  of  the  stock, 
they,  being  residents  in  said  city,  should  have  the  privilege  of  transferring  a  specified  portion 
of  their  subscription  to  it,  hetd^  that  this  was  a  valid  agreement,  and  that  when  the  city 
agreed  to  subscribe  its  amount,  these  subscribers  could  transfer  their  stock  to  it,  and  tliey 
would  be  released  from  liability  as  shareholders  upon  doing  so.    Burke  r.  Smith,  §g  182-186. 

^  90.  Although  the  transfer  of  a  charter  by  directors  be  unauthorized  and  void,  yet  if  it  be 
shown  that  certain  shareholders,  objecting  thereto,  acted  as  stockholders  subsequently  in 
meetings  held  under  the  reorganization  or  new  management,  that  some  of  them  held  office, 
purchased  of  an  increase  of  stock,  and  participated  in  various  ways  in  the  business  of  the 
company,  or  remained  silent,  allowing  the  proceedings  to  go  forward  and  the  scheme  to  be 
foisted  upon  the  public  without  objection,  permitting  the  reorganized  company  to  be  held  out 
as  authorized  to  issue  insurance  policies,  increase  its  capital,  and  deal  with  the  public,  such 
acts  or  silence  amount  to  a  ratification  of  the  transfer  of  the  charter  and  the  reorganization 
of  the  company,  which  they  are  estopped  from  denying;  and  also  from  denying  the  validity 
of  the  reorganization,  including  the  validity  of  a  new  issue  of  stock.  Upton  v.  Jackson, 
§§  187-141. 

§  9 1.  W^here  a  charitable  corporation  is  created  in  one  state  with  visitorial  powers  vested 
in  like  associations  in  other  states,  which  associations  were  to  contribute  funds  to  the  corpo- 
ration, a  material  alteration  in  its  charter,  abridging  the  visitorial  powers  of  the  associations, 
absolves  them  from  their  obligation  to  contribute  funds;  and  this  without  reference  to  the 
general  doctrine  as  to  the  control  of  a  court  of  chancery  over  chanties.  Printing  House  v. 
Trustees,  §§  187,  188. 

§  92.  Where  the  charter  of  a  corporation  declares  that  a  certain  notice  shall  be  given  of  the 
election  of  officers  to  each  stockholder  by  public  advertisement  or  by  personal  notice,  that 
Buch  election  shall  be  by  ballot  by  a  majority  of  the  stockholders,  allowing  one  vote  for  every 
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fihare,  either  in  person  or  by  proxy,  a  subecriber  to  the  stock  of  such  corporation  is  not  re- 
leased by  an  amendment  to  the  charter  declaring  that  the  stockholders  of  such  company 
resident  in  any  town  or  state  within  the  United  States  might,  at  any  annual  meeting  of  such 
stockholders  to  be  held  in  said  town  or  state,  elect  such  a  number  for  the  board  of  directors 
as  such  stockholders  might  be  entitled  to  by  the  by-laws  of  the  corporation.  Payson  v. 
Withers,  g§  215-219. 

§  98.  Subscribers  to  the  stock  of  a  foreign  corporation  cannot  say  they  are  ignorant  of  the 
terms  of  the  act  creating  that  corporation.  They  are  presumed  to  know  what  its  terms  are. 
Ibid. 

§  94.  An  assessment  by  directors  upon  stock,  presumed  lawful  until  the  contrary  is  shown. 
Walker  r.  Ogden,  g§  225-227.    See  §  239.  ^ 

§  95.  Where  there  is  a  mere  naked  declaration  of  forfeiture  of  stock  for  non-payment  of 
"calls"  by  directors,  but  no  rights  of  property  have  vested  by  such  forfeiture,  the  stock  never 
having  been  distributed  among  shareholders,  or  sold,  held,  that  equity  would  relieve  against 
such  forfeiture,  especially  where  it  would  subject  the  shareholder  to  loss  of  payments 
already  made,  and  he  has  made  a  tender  of  the  amount  due.  In  such  a  case  to  validate  the 
forfeiture  a  Judicial  decree  of  forfeiture  upon  bill  filed  by  the  directors  is  necessary.    Ibid, 

g  96.  If  through  misrepresentation  and  fraud  any  one  is  induced  to  subscribe  for  or  pur- 
chase stock,  he  may  repudiate  the  stock  and  be  relieved  of  the  relation  of  stockholder,  pro- 
vided he  does  so  promptly  and  uses  reasonable  diligence  in  measures  to  that  end.  But  it  will 
be  too  late  to  set  up  misrepresentation  and  fraud  after  he  has  paid  repeated  assessments,  par- 
ticipated, in  person  or  by  proxy,  in  the  meetings  of  the  stockholders,  and  continued  to  hold 
his  stock  for  more  than  a  year,  until  the  company  has  by  reason  of  losses  become  insolvent, 
and  creditors  seek  to  have  its  assets  applied  to  pay  their  claims,  Upton  v.  Jackson,  §§  187-141. 
See  §  261. 

§  97.  Stockholders  cannot  resist  payment  of  unpaid  subscriptions  at  the  suit  of  creditors  by 
showing  fraudulent  representations  inducing  them  to  subscribe,  where  they  liave  failed  for  a 
long  time  to  raise  such  objections.    Ogilvie  v.  Knox  Ins.  Co.,  §§  189-191. 

§  98k  It  is  the  duty  of-  a  person  who  subscribes  for  stock  of  a  corporation  under  circum- 
stances  tamted  with  fraud  to  use  diligence  to  discover  the  fraud,  if  any  there  be,  and 
promptly  to  make  his  choice  to  retain  the  steck  with  its  advantages  and  responsibilities,  or  to 
abandon  it ;  and  whether  or  not  he  has  been  diligent  in  this  particular  is  a  question  to  be  left 
to  the  jury.    Upton  v.  Tribilcock,  §§  192-196. 

§  99.  A  subscription  was  solicited  and  made  in  Iowa.  The  bank  charter  was  on  file  in  the 
auditor's  office  in  Illinois.  Held,  that  the  agent  of  the  company  could  make  fraudulent  rep- 
resentations concerning  the  laws  of  Illinois  and  the  charter  of  the  company.  That  if  he  did 
represent  that  by  those  laws  and  charter  eighty  per  cent,  of  the  stock  was  non-assessable,  and 
the  subscriber  relied  upon  this,  he  is  entitled,  in  the  absence  of  laches  and  acquiescence,  as 
against  the  company  to  resist  payment  of  this  eighty  per  cent. ;  but  it  is  the  duty  of  a  person 
that  has  been  fraudulently  drawn  into  the  purchase  of  shares  to  take  prompt  measures  of  dis- 
covering the  fraud  and  to  repudiate  and  rescind  the  contract.  (1)  Because  his  remaining  in 
the  company  may  mislead  others  into  becoming  members  of  it  upon  the  credit  of  his  name, 
when  otherwise  they  would  not  do  so.  (2)  Because  it  may  likewise  induce  others  to  deal  with 
it  and  give  credit  to  it  for  the  same  reason.    Upton  v,  Englehart,  §§  197-309. 

g  100.  A  contract  to  purchase  shares,  induced  by  fraudulent  representations  or  concealment, 
is  not  void,  but  only  voidable.  A  purchaser  of  shares,  therefore,  whose  purchase  was  in- 
duced by  fraud,  may  hold  on  to  them  if  it  shall  be  profitable  to  do  so,  and,  in  order  to  avoid 
liability  to  the  creditors  of  the  company,  he  must  be  guilty  of  no  laches  in  discovering  the 
fraud  and  repudiating  his  purchase.    Ibid, 

§  101.  If  a  company  has  fraudulently  misrepresented  or  concealed  material  facts  and  thus 
drawn  an  innocent  person  into  the  purchase  of  stock,  he  at  the  time  being  guilty  of  no  want 
of  reasonable  caution  and  judgment  and  afterwards  guilty  of  no  laches  in  discovering  the 
fraud,  and  he  thereupon,  without  delay,  notifies  the  company  that  he  repudiates  the  contract 
and  offers  to  rescind  the  purchase,  this  fact  occurring,  the  insolvency  of  the  company  sub- 
sequently happening  will  not  enable  the  assignee  to  insist  that  the  purchase  is  binding  upon 
him.    Ibid. 

§  102.  It  is  the  duty  of  persons  soliciting  subscriptions  to  a  joint  stock  company  to  inform 
those  who  are  asked  to  become  subscrit)ers  what  has  been  done  tending  to  the  organization  of 
such  company.  If  the  company  has  already  been  formed  and  its  articles  of  association 
signed  and  acknowledged,  it  is.  the  duty  of  solicitors  to  make  known  to  subscribers  what  the 
articles  of  association  are,  and  whether  any  liabilities  have  been  contracted  on  the  part  of 
the  company ;  and  concealment  of  these  facts  will  release  subscribers  from  liability  on  their 
subscriptions.    National  Park  Bank  u.  Nichol,  g§  210-214. 

^  103.  But  while  persons  subscribing  to  the  stock  of  a  joint  stock  company  may  not  be 
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partners  therein  in  consequence  of  not  understanding  the  position,  of  affairs,  misrepresenta- 
tions being  made  to  them,  they  may,  however,  become  liable  as  partners  by  subsequent  acts  of 
their  own  with  knowledge  of  the  facts;  thus,  where  such  subscribers  received  certificates  of 
stock  stating  on  their  faces  that  the  holders  were  entitled  to  a  certain  number  of  shares  in 
the  company,  and  that  they  were  subject  in  future  to  the  payment  of  such  assessments  a» 
might  be  made  in  case  of  loss  or  other  necessity,  and  to  all  the  obligations  and  liabilities  of  the 
company,  and  also  were  entitled  to  all  the  privileges  of  members  as  fully  as  if  they  had  signed 
the  articles  of  association,  it  is  their  duty  to  examine  these  certificates,  and  to  make  some 
inquiry  as  to  their  relation  to  the  company,  to  know  where  they  stand  and  what  were  their 
responsibilities  as  members  of  the  company ;  and  if  in  point  of  fact  they  find  themselves  in 
a  different  position  from  what  they  supposed  they  were  in  from  the  representations  that  were 
made,  it  is  their  duty  to  repudiate  and  disavow  the  connection  at  once  and  to  have  nothing 
more  to  do  with  it.  This  duty,  how^ever,  might  be  qualified  by  the  in^uence  of  the  represen- 
tations made  by  the  agents  who  applied  for  subscriptions  and  for  money.    Ibid, 

§  104.  Although  fraud  may  be  practiced  in  procuring  the  subscriptions  of  persons  to  a 
joint  stock  company,  it  is  competent  for  such  p>ersons,  with  knowledge  of  all  the  facts,  to  waive 
the  fraud ;  and  if  they  did  —  if  they  assumed  the  advantages  of  members  and  partners  of  the 
association  —  they  cannot,  when  called  upon  to  respond  for  contracts  of  the  association,  be 
heard  to  deny  their  liability.    Ibid, 

%  105.  Where  a  person  signs  a  written  agreement  and  subscription  making  himself  abso- 
lutely liable  to  pay  for  the  stock  taken,  he  cannot  defend  an  action  to  recover  an  unpaid  bal- 
ance on  said  stock  by  saying  that  he  was  ignorant  of  the  condition  and  circumstances  of  the 
company  when  he  subscribed,  and  alleging  that  the  agent  who  obtained  his  subscription  rep- 
resented to  him  that  no  more  than  ^10  a  share  would  be  assessed  against  him  or  ever  called 
for.    Payson  v.  Withers,  g§  215-219. 

§  105.  As  against  creditors,  stockholders  and  directors  have  no  power  to  declare  partially 
paid  up  stock  **  non-assessable."    Upton  v.  Jackson,  gg  137-141.     See  §  235. 

§  107.  An  agreement  between  a  corporation  and  its  shareholders,  that,  having  paid  a  part 
of  their  stock,  they  shall  not  be  called  upon  to  pay  more,  is  valid  as  between  the  shareholders 
and  the  company,  but  void  as  to  creditors.  But  nothing  is  due  upon  such  stock  until  a  court 
of  equity  has  declared  the  agreement  to  ba  in  fraud  of  creditors,  and  ordered  the  payment  of 
the  unpaid  portion  of  the  subscription.  Hence  the  statute  of  limitations  does  not  begin  to 
run  until  such  decree  has  been  made.     Scovill  v,  Thayer,  §g  153-166. 

§  108.  Shares  of  stock  issued  as  full  paid  shares  by  authority  of  the  board  of  directors, 
under  a  construction  contract,  which  was  never  questioned  by  the  company  or  its  sharehold- 
ers or  creditors,  and  which  is  not  assailed  or  impeached  in  the  iaction,  and  sold  by  the  con- 
tractor as  full  paid  shares  to  purchasers  for  value,  without  actual  notice  of  the  equities 
between  the  contractor  and  the  company,  if  any  there  be,  cannot  be  held  subject  to  such 
equities,  and  to  a  liability  to  have  shares  thus  issued  and  purchased  treated  as  unpaid  stock. 
Steacy  v.  Little  Rock,  etc.,  R.  Co.,  §,:$  167-171. 

§  lOJ).  Where  stock  is  sold  for  twenty  per  cent,  of  its  par  value  and  purports  to  be  non- 
assessable, this  only  means  that  no  assessment  will  be  made  beyond  the  percentage  agreed  to 
be  paid,  unless  the  legal  liabilities  of  the  company  require  it.     Havvley  v,  Upton,  §.^  179-181. 

§  110.  A  certificate  of  stock  signed  by  the  president  and  secretary,  that  a  shareholder  is  en- 
titled to  one  hundred  shares  of  stock  of  one  hundred  dollars  each,  payable  five  per  cent,  on 
receipt  of  the  certificate,  five  per  cent,  in  three  months  from  the  date,  five  per  cent,  in  six 
months  from  the  date,  five  per  cent,  in  nine  months  from  the  date,  the  time  or  manner  of 
the  payment  of  the  remainder  not  being  specified,  and  the  face  of  this  certificate  being 
stamped  in  red  ink  with  the  figures  "|  100,"  and  in  another  place  stamped  with  the  word 
**  non-assessable,"  makes  the  remaining  eighty  per  cent,  payable  on  the  demand  of  the  com- 
pany.    Upton  i\  Tribilcock,  g§  192-196. 

g  111.  The  term  "non-assessable"  upon  certificates  of  stock  means  that  no  further  assess- 
ments can  be  made  thereunder  after  the  stock  is  paid  up,  but  does  not  relieve  from  assess- 
ments for  unpaid  instalments.    Ibid. 

§  112.  A  representation  that,  by  the  laws  of  the  state  incorporating  the  company,  a  person 
might  become  a  subscriber  to  a  given  amount,  and  by  means  of  a  certificate  making  only 
twenty  per  cent,  of  the  nominal  value  of  the  stock  payable,  and  on  which  was  stamped  the 
word  **  non-assessable,"  lie  would  be  liable  only  to  the  extent  of  one-fifth  of  his  subscrip- 
tion, is  not  an  error,  mistake  or  misrepresentation  of  fact,  but  of  law,  and  is  not,  therefore, 
such  a  representation  as  will  avoid  the  subscription.    Ibid. 

§113.  Stock  issued  in  excess  of  the  authorized  capital  of  a  company  is  void.  Upton  v, 
Jackson,  §§  137-141. 

§  114.  A  board  of  directors  of  a  railroad  company  agreed  to  execute  to  A.  a  bond  for 
$750,000,  convertible  in  four  years  after  its  date  into  fifteen  thousand  shares  of  stock  at  $50 
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each,  aod  agreed  to  sell  and  deliver  puch  bond  to  A.  for  $521,677,  payable  by  him  on  call  of 
the  company.  This  arrangement  was  carried  out.  and  by  it  A.  received  the  amount  of  stock 
named  at  consideiably  less  than  its  par  value.  Subsequently  A.  sold  to  B.  a  number  of  shares 
of  this  stock,  taking  from  B.  a  note  for  $34,000  in  payment  therefor.  B.'s  stock  was  never 
delivered  to  him,  but  was  deposited  with  a  trust  company  to  be  delivered  to  him  upon  pay- 
ment of  the  note.  In  an  action  by  A.  against  B.  to  compel  the  latter  to  pay  the  note  and 
take  the  stock,  held,  that  the  issue  of  the  stock  in  the  manner  above  set  forth  for  less  than 
its  par  value  was  fraudulent  and  void  and  furnished  a  good  defense  to  A.'8  action  against 
B.  upon  the  latter's  note.    Sturges  v.  Stetson,  §§  142-149. 

^115.  On  a  sale  of  stock  at  auction  or  execution  nothing  is  sold  but  the  interest  of  the 
stockholder,  and  the  purchaser  acquires  only  his  right.  If  the  stock  has  been  paid  for  in  part 
only,  the  new  owner  must  pay  the  remaining  instalments  as  required  under  the  rules  of  the 
company,  and  if  he  fails  so  to  do  the  stock  may  be  again  sold.    Ibid. 

g  116.  Where  the  directors  are  not  authorized  by  the  charter  to  sell  stock  below  par  it  is 
not  necessary  expressly  to  prohibit  them  from  so  selling  it.     Ibid. 

§117.  From  the  authority  given  to  directors  to  sell  above  or  below  par  notes,  bonds,  scrip, 
and  certificates  for  payment  of  money  or  property,  which  the  company  had  previously  re- 
ceived as  donations  or  in  payment  of  subscriptions  to  the  capital  stock,  power  cannot  be 
derived  to  dispose  of  stock  to  subscribers  for  less  than  its  par  value.    Ibid. 

§  lis.  A  subscription  of  stock  for  less  than  the  price  of  the  shares  fixed  in  the  charter  is 
void  except  as  against  a  bona  fide  purchaser  without  notice  and  for  value  from  the  first  sub- 
scriber or  his  vendees.     Ibid. 

§  119.  Subscription  is  essential  to  the  creation  of  stock.  Before  subscription  it  is  not  prop- 
erty. Until  subscribed  for  the  term  "stock"  means  nothing  more  than  a  power  in  the 
directors  to  receive  subscriptions  for  stock.    Ibid. 

^  120.  Promoters  of  corporations  and  commissioners  to  organize  them  have  no  power  to 
receive  subscriptions  for  shares  at  less  than  their  par  value.     Ibid. 

§  121.  Capital  stock  not  being  property  until  it  is  subscribed  for,  a  power  given  directors 
by  a  charter  to  sell  the  property  of  the  company  does  not  apply  to  capital  stock.     Ibid. 

§123.  Power  to  determine  the  time  and  terms  of  payment  of  subscriptions  of  stock  does 
not  authorize  directors  to  determine  the  price  at  which  it  shall  be  sold.     Ibid. 

§  123.  The  power  given  to  directors  to  pledge  **  by  mortgage  or  otherwise  their  entire  road,, 
fixtures  and  equipments,  with  the  income  and  resources  thereof,  together  with  the  capital 
stock,"  does  not  authorize  directors  to  sell  stock  at  less  than  par  value.  This  power  quoted 
refers  to  capital  stock  which  was  owned  by  stockholders  and  not  such  as  remained  in  the 
hands  of  the  company,  never  having  been  subscribed  for  or  issued.     Ibid. 

^  124.  Stock  may  be  sold  at  less  than  its  nominal  value  on  executions  after  judgment 
against  a  stockholder,  or  it  may  be  sold  at  auction  for  default  of  payment  by  subscribers. 
Ibid, 

i  125.  A  shareholder  cannot  set  oft  a  debt  owing  from  the  company  against  an  unpaid 
siil)scription  of  stock.     Sawyer  i\  Hoag,  g.^  150-156. 

j5  12(j*  A.  subscribed  for  stock  and  gave  his  check  for  $5,000  in  full  payment  thereof, 
receiving  back  $4,250  immediately  as  a  loan.  Held,  as  to  creditors  of  the  company  a  pay- 
ment of  only  fifteen  per  cent,  of  the  stock,  leaving  the  subscriber  liable  for  the  remaining 
eighty-five  per  cent.     Ibid. 

M27-  A  contract  by  a  company  to  accept  property  in  full  payment  of  stock  is  neither 
iUtra  vires  nor  void.  It  is  valid  and  binding  upon  the  company  and  share  takers  until 
rescinded  or  set  aside  for  fraud.  Especially  where  the  rights  of  bona  fide  purchasers  of  the 
btock  intervene.     Phelan  v.  Hazard,  §  157. 

g  12S.  A  creditor  cannot  show  that  property  accepted  by  a  company  in  full  payment  of 
its  stock  was  not  fully  worth  the  price  of  the  stock,  and  thus  compel  the  holder  of  the  stock 
to  pay  the  difference  between  such  price  and  the  alleged  actual  value  of  the  property.     Ibid. 

§  129.  A  stockholder  who  has  both  valid  and  void  stock  in  a  company  is  not  entitled  to  set 
off  payments  made  on  the  void  stock  against  calls  made  upon  that  which  is  valid.  Scovill 
V.  Thayer,  ^^  158-166. 

§  130.  One  who  subscribes  for  void  stock  incurs  no  liability  to  pay  therefor.     Ibid. 

§  181.  One  who  subscribes  for  void  stock  is  not  estopped  to  deny  his  liability  thereon  by 
the  facts  that  he  attended  by  proxy  the  meetings  at  which  such  void  stock  was  voted  to  be 
issued ;  that  he  received  certificates  therefor,  and  that  the  company  by  its  agents  held  itself 
out  as  having  a  capital  which  included  the  void  stock  and  thereby  invited  and  obtained  credit 
apon  the  faith  of  such  representations.    Ibid. 

%  182.  A  loss  under  a  policy  of  insurance  cannot  be  set  off  against  a  subscription  to  the 
stock  of  the  insurance  company  when  the  latter  is  insolvent,  however  it  may  be  where  the 
insurance  company  is  solvent.    Scaramon  v.  Kimball,  g§  220-224. 
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g  183.  Trustees  (directort)  have  no  authority  to  take  anything  but  money  in  payment  of 
stock.  They  have  no  power  to  take  third  parties'  acceptances  therefor.  Walker  v,  Ogden, 
gg  225-227. 

[Notes.—  See  §§  228-829.] 

RAILWAY  COMPANY  v.  ALLERTON. 
(18  Wallace,  23a-286.    1878.) 

Appeax.  from  IT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  The  railway  company's  directors  resolved  to  increase 
the  capital  stock  of  the  company  without  consulting  the  stockholders  or  obtain- 
ing their  consent.  The  charter  authorized  an  increase  of  the  stock  "at  the 
pleasure  of  the  corporation."  Allerton,  a  stockholder,  objected,  and  filed  this 
bill  to  prevent  the  increase.  There  was  judgment  in  his  favor  and  the  com- 
pany appealed.  The  complainant  relied  upon  the  following  provision  in  the 
constitution  of  Illinois,  and  the  statutes  enacted  to  carry  it  into  effect:  "No 
railroad  corporation  shall  issue  any  stock  or  bonds,  except  for  money,  labor,  or 
property  actually  received  and  applied  to  the  purposes  for  which  such  corpora- 
tion was  created,  and  all  stock-dividends  and  other  fictitious  increase  of  the 
capital  stock,  or  indebtedness  of  any  such  corporation,  shall  be  void.  The 
capital  stock  of  no  railroad  corporation  shall  be  increased  for  any  purpose, 
except  upon  giving  sixty  days'  public  notice  in  such  manner  as  may  be  provided 
by  law." 

§  134.  Directors  cannot  increase  capital  stock  of  their  company  wit/iout  conr 
sent  of  the  stockholders  of  the  corporation. 

Opinion  by  Mr.  Justice  Bradley. 

Without  attempting  to  decide  the  constitutional  question,  or  to  give  a  con- 
struction to  the  act  of  the  legislature,  we  are  satisfied  that  the  decree  must  be 
affirmed  on  the  broad  ground  that  a  change  so  organic  and  fundamental  as 
that  of  increasing  the  capital  stock  of  a  corporation  beyond  the  limit  fixed  by 
the  charter  cannot  be  made  by  the  directors  alone,  unless  expressly  authorized 
thereto.  The  general  power  to  perform  all  corporate  acts  refers  to  the  ordi- 
nary business  transactions  of  the  corporation,  and  does  not  extend  to  a  recon- 
struction of  the  body  itself  or  to  an  enlargement  of  its  capital  stock.  A  cor- 
poration, like  a  partnership,  is  an  association  of  natural  persons  who  contribute 
a  joint  capital  for  a  common  purpose,  and  although  the  shares  may  be  assigned 
to  new  individuals  in  perpetual  succession,  yet  the  number  of  shares  and 
amount  of  capital  cannot  be  increased  except  in  the  manner  expressly  author- 
ized by  the  charter  or  articles  of  association. 

Authority  to  increase  the  capital  stock  of  a  corporation  may  undoubtedly  be 
conferred  by  a  law  passed  subsequent  to  the  charter;  but  such  a  law  should 
regularly  be  accepted  by  the  stockholders.  Such  assent  might  be  inferred  by 
subsequent  acquiescence;  but  in  some  form  or  other  it  must  be  given  to  render 
the  increase  valid  and  binding  on  them.  Changes  in  the  purpose  and  object  of 
an  association,  or  in  the  extent  of  its  constituency  of  membership,  involving 
the  amount  of  its  capital  stock,  are  necessaril}'^  fundamental  in  their  character, 
and  cannot,  on  general  principles,  be  made  without  the  express  or  implied  con- 
sent of  the  members.  The  reason  is  obvious.  First,  as  it  respects  the  purpose 
and  object.  This  may  be  said  to  be  the  final  cause  of  the  association,  for  the 
sake  of  which  it -was  brought  into  existence.  To  change  this  without,  the  con- 
sent of  the  associates  would  be  to  commit  them  to  an  enterprise  which  they 
never  embraced  and  would  be  manifestly  unjust.     Secondly,  as  it  respects  the 
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constituency  or  capital  and  membership.  This  is  the  next  most  important  and 
fundamental  point  in  the  constitution  of  a  body  corporate.  To  change  it  with- 
out the  consent  of  the  stockholders  would  be  to  make  them  members  of  an  as- 
sociation in  which  they  never  consented  to  become  such.  It  would  change  the 
relative  influence,  control  and  profit  of  each  member.  If  the  directors  alone 
could  do  it,  they  could  always  perpetuate  their  own  power.  Their  agency  does 
not  extend  to  such  an  act  unless  so  expressed  in  the  charter  or  subsequent 
enabling  act;  and  such  subsequent  act,  as  before  said,  would  not  bind  the  stock- 
holders without  their  acceptance  of  it,  or  assent  to  it  in  some  form.  Even 
when  the  additional  stock  is  distributed  to  each  stockholder  pro  rata^  it  would 
often  work  injustice,  because  many  of  the  stockholders  might  be  unable  to  Uike 
their  respective  shares,  and  might  thus  lose  their  relative  interest  and  influence 
in  the  corporate  concerns. 

These  conclusions  flow  naturally  from  the  character  of  such  associations.  Of 
course  the  associates  themselves  may  adopt  or  assent  to  a  different  rule.  If  the 
charter  provides  that  the  capital  stock  may  be  increased,  or  that  a  new  business 
may  be  adopted  by  the  corporation,  this  is  undoubtedly  an  authority  for  the 
corporation  (that  is,  the  stockholders)  to  make  such  a  change  by  a  stockholders' 
vote,  in  the  regular  way.  Perhaps  a  subsequent  ratification,  or  assent  to  a 
change  already  made,  would  be  equally  effective.  It  is  unnecessary  to  decide 
that  point  at  this  time.  But  if  it  is  cfesired  to  confer  such  a  power  on  the 
directors  so  as  to  make  their  acts  binding  and  final,  it  should  be  expressly  con- 
ferred. Where  the  stock  expressly  allowed  by  a  charter  has  not  been  all  sub- 
scribed, the  power  of  the  directors  to  receive  subscriptions  for  the  balance  may 
stand  on  a  different  footing.  Such  an  act  might,  perhaps,  be  considered  as 
merely  getting  in  the  capital  already  provided  for  the  operations  and  necessi- 
ties of  the  company,  and,  therefore,  as  belonging  to  the  orderly  and  proper  ad- 
ministration of  the  company's  affairs.  Even  in  such  case,  however,  prudent  and 
fair  directors  would  prefer  to  have  the  sanction  of  the  stockholders  to  their 
acts.    But  that  is  not  the  present  case,  and  need  not  be  further  considered. 

Decree  affirmed. 

KNOWLTON  V.  CONGRESS  AND  EMPIRE  SPRING  COMPANY. 
(Cucuit  Court  for  New  York:  14  Blatchford,  864-869.    1877.) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. — This  case  comes  here  by  removal  from  the  state 
court,  after  a  decision  adverse  to  the  plaintiff  by  the  commission  of  appeals, 
reversing  the  judgment  of  the  supreme  court  in  favor  of  the  plaintiff,  and 
ordering  a  new  trial  (57  N.  Y.,  518). 

The  plaintiff  seeks  to  recover  $13,980,  paid  by  him  to  the  defendant  upon  a 
subscription  for  shares  of  its  capital  stock.  The  defendant,  by  the  action  of  its 
directors  and  stockholders,  instituted  proceedings  for  an  increase  of  its  capital, 
and  the  subscription  agreement  was  prepared  and  executed  in  furtherance  of 
that  object.  It  has  been  assumed,  in  the  arguments  of  counsel,  that  these  pro- 
ceedings were  illegal,  as  in  contravention  of  the  statute  under  which  the  defend- 
ant was  organized,  and  constructively  fraudulent  as  to  the  public  and  all  stock- 
holders not  assenting  thereto,  and  the  decision  of  the  case  in  the  state  courts 
has  been  adjudicated  upon  that  assumption.  The  plaintiff  was  a  stockholder 
and  trustee  of  the  defendant,  and  participated  actively  in  these  proceedings. 
The  subscription  agreement  provided  that  the   subscribers  should   pay  the 
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defendant  for  the  new  shares  in  instalments,  as  called  for  by  the  directors,  and, 
upon  failure  to  pay  any  call  for  sixty  days,  should  forfeit  all  sums  theretofore 
paid  upon  the  subscription.  The  plaintiff  paid  the  sum  in  controversy  upon 
the  first  call  under  the  subscription,  but  failed  to  respond  to  subsequent  calls 
for  more  than  sixty  days.  After  a  resolution  had  been  passed  by  the  directors 
forfeiting  the  plaintiff's  rights  for  delinquency,  but  before  any  scrip  was  issued 
for  the  new  stock,  and  while  the  proceedings  were  inchoate,  the  stockholders 
resolved  to  abandon  the  project  to  increase  the  stock,  and,  pursuant  to  this 
action,  the  directors  adjusted  with  parties  who  held  receipts  for  payments 
under  the  subscription,  by  giving  them  the  bonds  of  the  defendant  issued  for 
that  purpose.  No  bonds  were  tendered  to  the  plaintiff;  he  demanded  repay- 
ment of  the  money  paid  upon  the  subscription,  and,  being  refused,  brought  this 
action. 

§  135.  Where  hy  the  terms  of  the  contract  a  payment  is  to  "be  forfeited  if  a 
subsequent  instalment  is  not  paid  within  a  limited  time,  such  forfeiture  may  he 
enforced  although  afterwards  the  whole  project  had  been  abandoned,  provided  the 
project  was  not  illegal. 

If  the  subscription  agreement  was  valid,  the  plaintiff  can  have  no  redress, 
but  must  be  held  to  his  stipulation  to  forfeit  the  payment  for  his  delinquency 
in  responding  to  subsequent  calls.  The  defendant  had  become  entitled  to 
the  plaintiff^s  money  by  the  terms  of  the  subscription  agreement,  at  the  time 
it  concluded  to  abandon  the  scheme  for  increasing  its  capital,  and,  however 
hard  and  inequitable  it  may  seem  that  the  defendant  should  retain  this  money, 
•while  abandoning  the  project  for  which  it  was  received,  its  legal  right  so  to  da 
is  clear.  On  the  other  hand,  if  the  subscription  was  executed  as  part  of  an 
illegal  scheme,  it  is  void  in  all  of  its  conditions,  and  the  defendant  can  take 
nothing  under  color  of  the  forfeiture  stipulated  for.  The  sole  question,  in  my 
view,  therefore,  is,  whether  the  plaintiff  will  be  permitted  to  recover  money 
paid  in  partial  performance  of  an  illegal  transaction.  The  defendant  has  no 
right  to  the  money,  unless  that  of  possession,  under  circumstances  which  deny 
to  the  plaintiff  the  assistance  of  the  court  in  reclaiming  it.  Certain  proposi- 
tions applicable  to  the  present  case  are  not  debatable.  Courts  of  justice  refuse 
to  entertain  any  application  to  enforce  a  contract  or  transaction  which  is  im- 
moral, or  subversive  of  public  policy,  or  in  contravention  of  a  statute.  When 
the  transaction  has  been  consummated,  or  the  contract  has  been  executed,  if 
the  parties  to  it  are  in  pari  delicto,  neither  will  be  permitted  to  recover  money 
or  property  delivered  to  the  other  in  furtherance  of  it.  When  the  law  which 
the  transaction  contravenes  is  designed  for  the  coercion  of  one  party,  or  the 
protection  of  the  other,  or  where  one  party  is  the  principal  offender  and  the- 
other  acquiesces  by  constraint  of  circumstances,  the  parties  are  not  in  pari  de- 
licto^ and  the  lesser  offender  will  be  relieved,  although  the  illegal  transaction 
has  been  consummated.  So  far  there  is  no  diversity  of  opinion  among  text 
writers,  or  in  the  reported  cases.  Another  proposition  of  controlling  impor- 
tance  in  this  case,  advanced  by  all  the  commentators,  and  sanctioned  by  many 
decisions,  has  been  denied  by  the  high  authority  of  the  commission  of  appeals, 
which  is,  that,  where  the  contract  or  transaction  is  but  partially  performed^ 
there  is  a  locics  posnitentim,  and  either  party  may  rescind. 

§  136.  Where  an  illegal  contract  or  transaction  is  only  partially  perform^j 
there  is  a  locus  pcenitentice^  and  eitJier  party  m.ay  rescind  the  contract. 

In  deciding  the  present  case,  the  commission  of  appeals  (Dwight,  commis- 
sioner, dissenting)  have  held  that  money  paid  by  one  party  in  part  perform- 
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anoe  of  an  illegal  transaction  cannot  be  recovered  back,  where  both  parties  are 
in  pari  delicto^  and  that  no  distinction  exists  as  to  the  right  of  recovery,  be- 
tween cases  of  partial  and  of  entire  performance.  Notwithstanding  the  great 
respect  which  I  entertain  for  the  authority  of  the  commission  of  appeals,  I  am 
constrained  to  differ  from  the  conclusion  thus  reached,  and  must  hold,  in  the 
language  adopted  by  Mr.  Justice  Bradley  (Thomas  «.  City  of  Richmond,  12 
Wail.,  349,  355),  that  "  a  recovery  can  be  had,  as  for  money  had  and  received, 
where  the  illegality  consists  in  the  contract  itself,  and  that  contract  is  not  exe- 
cuted," and  that  "  in  such  case  there  is  a  hexes  pmnitentim.^^  the  delictum  is  in- 
complete, and  the  contract  may  be  rescinded  by  either  party."  This  statement 
of  law  finds  support  in  the  early  case  of  Walker  v.  Chapman,  Lofft,  342,  where 
the  plaintiff  had  paid  money  to  procure  a  place  in  the  customs,  but  which  he 
did  not  get,  and  brought  suit  to  recover  back  the  payment,  and  Lord  Mans- 
field decided  in  his  favor;  and  upon  the  authority  of  this  case,  in  the  subse- 
quent case  of  Lowry  v.  Bourdieu,  Doug.,  468,  which  was  an  action  to  recover 
a  premium  paid  upon  an  insurance  which  was  merely  a  gaming  contract,  but 
was  brought  after  the  event  had  happened  upon  which  the  insurance  was  to  be 
paid,  Buller,  J.,  said :  '^  There  is  a  sound  distinction  between  contracts  executed 
and  executory;"  and  the  plaintiff  was  defeated  because  the  agreement  was  not 
executory.  In  Tappenden  v.  Bandall,  2  Bos.  &  Pull,  467,  an  action  was  main- 
tained  to  recover  a  payment  upon  an  illegal  contract,  Heatb,  J.,  after  adverting 
to  the  distinction  between  executed  and  executory  contracts,  stated  by  Mr. 
Justice  Buller,  saying:  ^'I  think  there  ought  to  be  a  locus  poenitenticBj  and  that 
a  party  should  not  be  compelled,  against  his  will,  to  adhere  to  his  contract." 
In  Hastelow  t;.  Jackson,  8  Barn.  &  Cress.,  221,  Littledale,  J.,  says:  "If  two 
parties  enter  into  an  illegal  contract,  and  money  is  paid  upon  it  by  one  to  the 
other,  that  may  be  recovered  back  before  the  execution  of  the  contract,  but  not 
afterwards;"  and  a  recovery  was  allowed  on  this  ground.  Other  cases  which 
proceeded  upon  the  same  rule  are,  Aubert  v.  Walsh,  4  Taunt.,  293;  Busk  v. 
Walsh,  id.,  290;  Bone  v.  Ekless,  5  Hurls.  &  N.,  925.  The  same  doctrine  has 
been  recognized  in  our  own  courts.  Whiter.  Franklin  Bank,  22  Pick.,  181; 
Nellis  V.  Clark,  4  Hill,  424;  Morgan  v.  Groff,  4  Barb.,  624.  And  in  the  latest 
English  case,  Taylor  v.  Bowers,  34  Law  Times  R,  N.  8.,  938,  decided  in  the 
court  of  appeal,  in  1876,  the  plaintiff  was  permitted  to  recover  property  trans- 
ferred to  defraud  creditors,  where  the  scheme  was  not  fully  carried  out,  Mellish, 
L.  J.,  saying:  "If  money  is  paid,  or  goods  are  delivered,  for  an  illegal  purpose, 
and  that  purpose  is  afterwards  abandoned  and  repudiated,  I  think  the  person 
paying  the  money  or  delivering  the  goods  may  recover;  but  if  he  waits  until 
the  illegal  transaction  is  carried  out,  or  seeks  to  enforce  it,  he  cannot  maintain 
his  action." 

In  opposition  to  these  authorities,  there  is  not  a  single  case,  of  which  I  am 
aware,  sustaining  the  conclusion  of  the  commission  of  appeals.  The  cases  cited 
in  support  of  that  conclusion,  in  the  opinion  of  Lott,  Ch.  C,  are,  Perkins  t;. 
Savage,  15  Wend.,  412 ;  Bell,  JS»  parte^  1  Maule  &  Selw.,  751 ;  Ilowson  v. 
Hancock,  8  Term  R,  575;  Bush  v.  Place,  6  Cow.,  431;  and  The  Saratoga 
County  Bank  t?.  King,  44  N.  Y.,  87.  In  none  of  these  cases  did  the  question 
arise,  whether  the  plaintiff  could  succeed  in  an  action  in  disaffirmance  of  an 
unexecuted  illegal  contract.  In  conclusion,  I  concur  in  the  dissenting  opinion 
of  Dwight,  Commissioner,  that  "  the  rule  is  well  stated  in  2  Comyn  on  Con- 
tracts, 109 : "  "  If  the  contract  continues  executory,  and  the  party  paying  the 
money  be  desirous  of  rescinding  it,  he  may  do  so,  and  recover  back  his  deposit." 
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A  different  rale  would  hold  out  an  inducement  to  the  parties  to  an  illegal 
transaction  to  persevere  in  their  efforts  to  violate  the  law. 

That  the  transaction  in  furtherance  of  which  the  payment  was  made  has 
never  been  consummated  is  clear.  Before  any  stock  was  issued,  the  scheme  to 
issue  it  was  rescinded  by  the  defendant.  The  real  question  is,  Was  the  locus 
pcenitenticB  open  to  the  plaintiff  at  the  time  he  brought  this  suit?  He  had 
declined  to  respond  to  the  second  call,  when  the  defendant  rescinded.  Can 
there  be  any  doubt  that,  up  to  the  time  of  the  abandonment  of  the  scheme  by 
the  defendant,  the  plaintiff  could  have  resorted  to  a  court  of  equity,  and 
restrained  further  proceedings,  and  vacated  the  proceedings  already  taken? 
The  cases  are  numerous  where  courts  of  equity  have  interfered  to  prevent  the 

•consummation  of  a  wrong,  upon  the  motion  of  a  party  who  was  instrumental 
in  its  inception.  '  It  is  laid  down  by  Judge  Story  (1  Equity  Jur.,  §  298),  that 
^^  where  the  agreements  or  other  transactions  are  repudiated  on  account  of 
^ing  against  public  policy,  the  circumstance  that  the  relief  is  asked  by  a  party 
who  is  particeps  criminis  is  not,  in  equity,  material.  The  reason  is,  that  the 
public  interest  requires  that  relief  should  be  given;  and  it  is  given  to  the  publio 
through  the  party.  And,  in  these  cases,  relief  will  be  granted  not  only  by 
setting  aside  the  agreement  or  transaction,  but  also  in  many  cases  by  ordering 
a  repayment  of  any  money  paid  under  it."  See,  also,  Neville  v.  Wilkinson,  1 
Brown's  Ch.  Rep.,  1st  Am,  ed.,  548,  note  a.     If  the  plaintiff  had  received  the 

.  fruits  of  the  illegal  transaction,  in  equity,  as  at  lav?',  he  could  not  have  re- 
covered his  payment,  but,  until  then,  not  only  could  he  have  been  heard,  but 
restitution  would  have  been  made  to  him.    The  locus  pc&niterUi(B  was  open  to 

.  the  plaintiff  so  long  as  he  was  in  a  position  to  resort  to  a  court  of  equity,  and 
surely  it  was  not  closed  to  him  by  the  action  of  the  defendant  in  rescinding 
the  illegal  scheme.  After  that  action  on  the  part  of  the  defendant,  the  plaint- 
iff took  the  only  steps  he  could  take  in  repudiation  of  the  transaction  by  de- 
manding his  money  and  bringing  his  suit.    JEe  is  not  to  be  denied  relief  upqn 

r  the  theory  that  the  delictum  was  complete. 
.  It  is  claimed  that  no  payment  was  in  fact made.of  th^  sum.  sought  to  be  re- 
covered by  the  plaintiff.    A  dividend  of  four  per  cent,  had  been  declared  by 
the  defendant  to  its  stockholders,  among  them  to  Sheehan,  who  transferred  his 
interest  to  the  plaintiff,  and  the  dividend,  instead  of  being  paid  in  money,  was 

.  credited,  by  agreement,  as  a  paym^t  of  the  first  call  under  the  subscription. 
Stockholders  who  did  not  subscribe  for  the  new  stock  were  paid  in  money. 
The  evidence  does  not  justify  the  inference  that  the  dividend  was  a  fictitious 
or  fmudulent  one.    The  defendant  has  treated  the  dividend  as  though  actually 

;  paid,  not  only  in  crediting  it  as  a  payment,  but.  in  its  dealings  with  the  other 
stockholders,  and  it  is  now  too  late  to  question  its  validity.  The  plaintiff 
bought  it  of  Sbeehan,  and  paid  for  it  in  full.  His  rights  are  the  same  as 
though  he  had  borrowed  the  money  of  Sheehan  to  make  the  payment  of  tho 
call.  Judgment  is  ordered  for  the  plaintiff  for  $13,980,  with  interest  from 
February  20,  1866. 

UPTON  V.  JACKSON. 
(Circuit  Court  for  Michigan:  1  FUppin,  413-420.    1874.) 

Charge  by  WrrHEY,  J. 

Statement  of  Facts. —  This  suit  is  said  to  be  a  test  case  upon  the  law  and 
fact  for  a  large  number  of  cases  pending  in  this  court,  brought  by  the  plaintiff 
as  assignee  in  bankruptcy  of  the  Great  Western  Insurance  Company  of  Chi- 
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cago,  to  recover  from  alleged  stockholders  the  unpaid  stock  held  by  thera  in 
that  now  bankrupt  corporation.  The  ability  with  which  it  has  been  tried  by 
the  learned  counsel  must  satisfy  all  parties  concerned  that  their  rights  and  in- 
terests have  been  placed  before  the  court  and  jury  in  the  fullest  measure. 
Evidence  has  been  put  in  under  objections  to  its  admissibility,  subject  to  such 
roh'ngs  as  the  court  should  deem  necessary  in  its  instructions  to  the  jury, 
and  I  shall  further  on  inform  j^ou  upon  what  basis  you  are  to  place  your  finding. 

The  Great  Western  Insurance  Company  was  chartered  by  the  legislature  of 
Illinois  in  1857;  organized  in  1859,  with  an  authorized  capital  of  $500,000,  and 
a  subscribed  capital  of  $100,000.  From  its  organization  up  to  some  time  in 
1860  the  company  transacted  the  business  of  fire  insurance,  having  its  office  in 
Chicago^  In  18G0  its  capital  was  impaired  by  losses,  and  the  company  ceased 
to  do  business.  In  1869  the  legislature  of  Illinois  passed  a  general  insurance 
law,  which,  among  other  things,  authorized  existing  insurance  companies  to 
increase  their  capital  stock  by  amendment  of  their  charters  and  conforming  to 
certain  requirements.  With  a  view  to  bring  this  company  within  the  provis- 
ions of  that  law,  certain  parties  sought  to  acquire  control  of  its  charter.  To 
show  what  was  done,  the  plaintiff  has  introduced  evidence  tending  to  prove  that 
some  of  the  holders  of  the  original  stock  transferred  their  stock  to  two  or  three 
of  their  associates,  and  these,  as  directors  of  the  company,  made  a  transfer  of 
the  charter  to  new  parties,  and  thereupon  stock  in  addition  to  the  original 
$100,000  was  issued  under  the  charter  which  permitted  $500,000  capital.  An 
attempt  was  then  made  under  the  law  of  1869,  by  those  exercising  control,  to 
effect  an  authorized  increase  of  capital  up  to  $5,000,000.  To  prove  what  was 
done  in  that  behalf,  documents  properly  authenticated  under  the  great  seal  of 
the  state  of  Illinois  have  been  pat  in  evidence,  being  a  consent  by  stockholders 
to  such  increase,  a  copy  of  the  charter  as  amended,  with  a  declaration  of  a  de- 
sire to  amend,  a  certificate  of  conformity  by  the  attorney-general  of  the  state, 
and  one  by  the  auditor  of  public  accounts  as  to  the  condition  of  the  capital, 
etc.  There  is  evidence  that  the  company,  thus  reorganized,  opened  an  office  in 
Chicago  and  transacted  the  business  of  fire  insurance,  issuing  a  large  number 
of  policies  from  July,  1870,  up  to  the  time  of  the  great  fire  in  Chicago  Octo- 
ber 8  and  9,  1871 ;  that  stock  was  issued  and  sold  up  to  about  $1,000,000 ;  that 
defendant,  a  resident  of  Grand  Rapids,  Michigan,  purchased  from  an  agent  of 
the  company,  on  the  25th  day  of  November,  1870,  $1^,000  of  the  new  stock; 
that  he  paid  twenty  per  cent,  assessed  thereon,  and  received  a  certificate  for 
$1,000,  across  which  was  printed  the  word  "  non-assessable."  After  the  time 
of  the  Chicago  fire  he  paid  ten  per  cent,  additional  on  his  stock,  and  before 
aware  of  the  insolvent  and  bankrupt  condition  of  the  company. 

There  is  also  evidence  that  the  company,  while  so  transacting  business,  caused 
circulars,  in  pamphlet  form,  to  be  printed  and  distributed,  representing  from 
time  to  time  the  authorized  capital,  the  amount  subscribed,  the  amount  paid  in, 
and  the  names  of  stockholders  and  officers.  Its  policies  also  contained  state- 
ments of  the  actual  capital  and  names  of  the  officers.  Defendant  continued 
to  hold  his  stock  certificate  from  the  time  of  its  issue,  in  May,  1870,  to  the  time 
of  this  trial,  pending  which  he  offered  to  surrender  it.  There  is  evidence  of 
stockholders'  and  directors'  meeting  being  held,  and  that  owing  to  the  Chicago 
fire,  in  1871,  the  company  became  largely  involved  upon  its  policies.  In  Jan- 
uary, 1872,  a  creditor  commenced  proceedings  in  bankruptcy,  and  in  February 
the  corporation  was  adjudicated  bankrupt  by  the  United  States  district  court 
at  Chicago.    Plaintiff  was  appointed  assignee,  and  received  conveyance  of  the 
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property  and  assets  of  the  company.  Such  proceedings  were  thereafter  had 
that  the  bankrupt  court  made  a  call  upon  all  stockholders  for  payment  of  their 
unpaid  stock,  of  which  due  notice  was  given,  and  a  personal  demand  was  made 
upon  defendant.  He  refused,  and  this  suit  is  brought  to  enforce  collection. 
On  the  other  hand,  defendant  has  introduced  evidence  attacking  the  proceed- 
ings to  reorganize  the  company  in  1870,  and  to  show  want  of  authority  to  issue 
the  stock  sold  to  defendant.  It  is,  that  the  holders  of  the  original  stock  never 
parted  with  their  stock,  never  by  vote  or  otherwise  authorized  an  increase  of 
stock,  and  never  authorized  a  transfer  of  the  chartered  rights  of  the  company. 
There  is  also  evidence  tending  to  show  that  the  required  assent  to  an  increase 
of  stock  was  not  signed  by  enough  of  the  stockholders ;  that  it  was  in  part 
signed  by  persons  owning  no  stock  and  by  persons  holding  void  stock,  and  that 
many  of  the  names  signed  to  the  document  consenting  to  an  increase  of  stock 
were  forgeries. 

I  deem  it  unnecessary  to  make  any  further  reference  to  the  testimony ;  enough 
has  been  stated  to  indicate  the  material  questions  arising,  and  upon  which  in- 
structions and  rulings  are  required.  Substantially,  the  defense  urge  that  the 
proceedings  to  reorganize  the  company  and  increase  the  stock  were  without 
right  or  authority  of  law,  and  were  fraudulent  and  void;  that  the  directors  could 
not  transfer  the  charter  and  rights  of  stockholders  without  authority  from  the 
shareholders;  and  it  is  urged  the  latter  never  gave  such  authority.  Again, 
that  the  stockholders  never,  by  vote  or  otherwise,  consented  to  an  increase  of 
G<;ock;  and  that  the  paper  filed  in  the  office  of  the  auditor  of  public  accounts 
was  not  signed  by  shareholders,  but  was  false  and  forged  as  to  many  of  the 
names  appearing  thereon;  and,  therefore,  that  the  stock  issued  and  sold  to 
defendant  was  void. 

§  137.  Conduct  which  amounts  to  a  ratification  hy  shareholders  of  a  transfer 
hy  directors  of  a  corporation},  under  an  Illinois  act  of  1869^  and  operates  as 
an  estoppel. 

Assuming  that  the  transfer  of  the  charter  was  made  by  directors  without 
authority  of  stockholders,  the  rule  would  be  against  the  validity  of  the  trans- 
fer, and  the  transferees  would  take  nothing  thereby.  But  there  is  evidence 
tending  to  show  that  the  shareholders  acquiesced  subsequently  in  the  transfer 
by  the  directors  by  acting  as  stockholders  in  meetings  held  under  the  reorgan- 
ization or  new  management,  and  that  some  of  them  held  office,  purchased  of 
the  increased  stock,  and  participated  in  various  ways  in  the  business  of  the 
company,  I  instruct  the  jury  that  such  participation  would  amount  to  acqui- 
escence on  the  part  of  such  stockholders,  and  be  a  ratification  of  the  action  of 
the  directors,  which  would  estop  the  shareholders  from  denying  the  validity  of 
the  transfer.  Those  stockholders,  if  any,  who  remained  silent  and  allowed  the 
proceedings  to  go  forward,  and  the  scheme  to  be  foisted  upon  the  public  with- 
out objection,  permitting  the  company  to  be  held  out  as  authorized  to  issue  pol- 
icies, increase  its  capital  and  deal  with  the  public,  Vould  be  equally  estopped. 
The  charter  of  this  corporation,  as  originally  granted,  limited  its  capital 
stock  to  $500,000.  The  rule  of  law  is  that,  in  the  absence  of  further  legislative 
sanction,  any  stock  issued  in  excess  of  the  $500,000  would  be  unauthorized  and 
void.  But  whpn  the  legislature,  in  1869,  granted  authority  to  existing  insur- 
ance companies  to  increase  their  stock  upon  taking  certain  proceedings,  and 
persons  acting  under  color  of  authority  took  proceedings  and  attempted  com- 
pliance with  the  law,  and  in  pursuance  of  those  proceedings  actually  issued 
additional  stock,  claiming  to  have  obtained  the  right  so  to  do,  obtamed  control 
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of  the  corporation  affairs,  and  launched  its  new  scheme,  then,  as  between  the 
purchasers  and  holders  of  such  new  stock  and  the  corporation  or  its  creditors, 
the  shareholders  are  estopped  from  denying  the  regularity  of  the  proceedings 
to  increase  the  stock,  and  from  denying  the  validity  of  the  stock  so  issued. 
If,  through  misrepresentation  and  fraud,  any  one  is  induced  to  subscribe  for  or 
purchase  of  such  stock,  he  may  repudiate  the  stock  and  be  relieved  of  his  rela- 
tion as  stockholder,  provided  he  does  so  promptly  and  uses  reasonable  diligence 
in  measures  to  that  end.  But  it  will  be  too  late  to  set  up  the  misrepresentation 
and  fraud  after  he  has  paid  repeated  assessments,  participated,  in  person  or  by 
proxy,  in  the  meetings  of  stockholders,  and  continued  to  hold  his  stock  for  a 
year  or  more,  and  until  the  company  has,  by  reason  of  losses,  become  insolvent, 
and  creditors  seek  to  have  its  assets  applied  to  the  payment  of  their  claims. 

§  138.  AxUhoriiy  to  increase  stock;  acquiescence  of  stockholders. 

For  the  purposes  of  this  suit,  prosecuted  by  the  assignee  in  bankruptcy  of 
the  corporation  against  a  holder  of  the  increased  stock,  and  therefore  brought 
in  behalf  and  for  the  interest  of  creditors  as  well  as  the  bankrupt  compan}',  I 
hold  that  there  was  legislative  authority  to  reorganize  and  increase  the  stock 
of  the  Great  Western  Insurance  Company,  and  that  the  documentary  evidence 
pat  into  the  case  by  plaintiff,  of  authenticated  copies  of  papers  in  the  office  of 
the  auditor  of  public  accounts  of  Illinois,  are  legally  sufficient  to  establish  the 
right  and  authority  to  issue  the  increased  stock.  The  documentary  evidence, 
taken  in  connection  with  proof  of  user  under  the  charter  as  amended,  such  as 
the  opening  and  keeping  of  an  office,  the  actual  issue  and  sale  of  stock  to  the 
amount  of  a  million  of  dollars,  more  or  less,  and  the  transaction  of  business  for 
about  a  year  and  a  half,  not  only  constitutes  prima  facie  evidence  of  the 
existence  of  the  corporation  under  the  amended  charter,  with  power  to  increase 
and  dispose  of  the  capital  stock,  but  concludes  all  stockholders  who,  by  con- 
tinued silence  or  participation  in  its  affairs  as  stockholders  or  officers,  permitted 
the  company  to  palm  itself  off  on  the  public  as  a  corporation  entitled  to  the 
exercise  of  such  power  and  rights.  The  alleged  false,  irregular  and  defective 
proceedings  in  launching  the  new  enterprise  could  have  been  inquired  into  by 
the  state;  but  such  stockholders  will  not  be  allowed  to  question  the  pro- 
ceedings as  against  the  rights  of  creditors.  The  practical  effect  of  the  rulings 
I  have  given  would  be  to  exclude  much  of  the  defendant's  evidence.  These 
ralings  have  not  been  made  so  much  for  the  purpose  of  instructing  the  jury 
as  to  decide  the  questions  raised  at  the  bar,  and  so  ably  argued. 

§  139.  Conduct  that  estops  a  shareholder  of  a  corporation  from  denying  the 
validity  of  the  stock  held  by  hirru 

Gentlemen  of  the  jury,  the  instructions  which  form  the  basis  of  your  verdict 
are  brief,  and  I  now  invite  your  attention  to  them.  If  you  find  that  defend- 
ant, on  or  about  November  25,  1870,  became  the  holder,  by  purchase  or  other- 
wise, of  $1,000  of  the  stock  of  the  Great  Western  Insurance  Company, 
and  continued  to  hold  and  own  the  same  up  to  the  time  of  the  insolvency 
and  bankruptcy  of  the  company,  in  February,  1872,  and  during  that  time 
paid  thirty  per  cent,  assessed  by  the  company,  and  acted  in  person  or  by 
proxy  at  a  stockholders'  meeting;  and  if  you  find  the  company,  during  all  that 
time,  or  up  to  its  actual  insolvency,  was  doing  business  as  an  insurance  com- 
pany, issued  stock  and  policies,  and  kept  an  office,  and  advertised  itself  by 
pamphlets  and  circulars,  representing  and  holding  itself  out  to  the  public  as  a 
corporation  authorized  to  do  a  fire  insurance  business,  with  an  authorized  capi- 
tal of  $500,000,  a  subscribed  capital  of  $1,000,000,  or  about  that,  the  amount 
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thereof  paid  in,  and  giving  the  names  of  stockholders  and  officers,  then  I  in- 
struct you  defendant  is  estopped  from  denying  the  validity  of  the  stock  held 
by  hira,  and  is  liable  to  plaintiff  for  the  amount  thereof  unpaid,  with  interest 
at  six  per  cent,  from  August  22,  1872. 

§  1 40,  As  against  creditors^  stockholders  or  directors  have  no  power  to  declare 
stock  "  non-assessahleP 

There  is  printed  across  defendant's  certificate  of  stock  the  word  "non- 
assessable." Twenty  percent,  had  been  paid  when  it  was  issued;  hence,  the 
remaining  eighty  per  cent,  was  represented  as  non-assessable.  Evidence  is  in 
the  case  showing  that  the  company  passed  a  resolution  declaring  eighty  per 
cent,  of  all  the  new  or  increased  stock  non-assessable.  I  instruct  3^ou  that  the 
directors  and  stockholders  had  no  power  to  exempt  stockholders  from  liability, 
or  to  limit  their  liability  within  the  full  amount  of  the  stock  held  as  against 
creditors  of  the  corporation.  The  capital  stock  was  held  out  as,  and  did  repre- 
sent part  of,  the  assets  of  the  company,  upon  the  faith  of  which  the  public  did 
business  with  it.  The  stock  issued  represented  capital.  Whatever  was  not 
paid  was  subject  to  be  called  for,  if  necessary,  to  meet  liabilities. 

§141.  An  assignee  in  hankruptcy  represents  creditors  as  well  as  the  hankrupL 

The  plaintiff,  as  I  have  said,  sues  as  well  in  the  interest  of  creditors  as  of  the 
bankrupt,  and  no  defense  can  be  set  up  against  his  right  of  recovery  which 
could  not  beset  up  if  the  suit  was  solely  in  the  interest  of  creditors,  so  far  as 
touches  the  validity  of  the  stock  in  question.  Under  these  brief  instructions, 
I  submit  the  case  to  the  jury. 

STURGES  V,  STETSON^ 
(Circuit  Court  for  Ohfio:  1  BiaseU,  24^-254.    1858.) 

Opinion  by  McLean,  J. 

Statement  of  Facts. — This  action  is  brought  on  a  promissory  note  for 
$24,000,  made  to  plaintiff  by  defendant,  dated  February  4,  1S53,  and  payable 
on  demand.  The  questions  before  the  court  are  raised  by  the  ninth  plea,  which 
states  that  the  Hillsboro  &  Cincinnati  Railroad  Company,  on  the  31st  of  Janu- 
ary, 1853,  was  engaged  in  the  construction  of  its  line  of  road  from  Cincinnati 
to  the  Ohio  river,  at  or  opposite  Parkersburg,  in  Virginia;  that  its  capital 
stock,  under  various  acts  of  the  legislature,  was  $5,000,000,  and  was  divided 
into  shares  of  $50  each;  that  the  subscriptions  of  stock  were  regularly  under 
the  control  of  the  board  of  directors  for  the  time  being,  yet  that  neither  the 
board  of  directors  nor  the  company  had  power  by  their  charter,  or  by  the  laws 
of  the  land,  to  issue  and  dispose  of  stock  at  less  than  $50  per  share ;  that  the 
plaintiff,  being  a  dealer  in  railroad  stocks,  entered  into  an  unlawful  scheme  and 
device  with  the  board  of  directors,  that  they  should  execute  to  him  a  bond  for 
$750,000,  payable  in  January,  1858,  without  interest,  and  within  four  years 
from  date  convertible  into  fifteen  thousand  shares  of  stock,  at  $50  each;  and 
that  the  said  bond  should  be  sold  and  delivered  to  the  plaintiff  for  $521,677,. 
paj^able  on  the  call  of  the  company,  which  sura  was  less  by  $228,333  than  the 
amount  of  the  shares  purchased  by  him;  and  the  plea  further  averred  that 
the  plaintiff,  on  the  4th  of  February,  1853,  still  holding  six  hundred  shares  of 
the  above  purchased  stock,  of  which  he  represented  himself  to  be  the  lawful 
holder,  induced  the  defendant  to  purchase  the  same,  and  as  a  consideration  for 
which  he  gave  the  promissory  note  on  which  the  action  is  founded ;  and  the 

power  of  the  directors  to  issue  the  stock  by  the  charter  or  under  the  laws  of 
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the  state,  at  less  than  $50  for  each  share,  is  denied.  To  the  special  plea  a  gen- 
eral demurrer  was  filed. 

In  the  original  act  of  incorporation  the  capital  stock  was  limited  to  $300,000, 
to  be  divided  into  shares  of  $50  each.  The  sum  of  $150,000  was  required  to 
be  subscribed,  before  the  structure  of  the  road  should  be  commenced. .  In  a 
subsequent  act  this  sum  was  reduced  to  $100,000.  The  twelfth  section  author- 
izes the  directors  to  require  paj'ment  of  capital  stock  subscribed,  by  instal- 
ments, as  they  shall  think  fit;  and  if  the  instalment  shall  remain  unpaid  for 
sixty  days  after  the  time  required,  the  board  may  collect  the  same  by  suit,  or 
sbalJ  have  power  to  sell  the  stock  at  public  auction.  By  the  fifteenth  section 
the  directors  are  authorized  to  mortgage  the  capital  stock,  to  secure  the  pay- 
ment of  money  borrowed.  The  act  of  1849  increased  the  capital  stock  to 
$900,000,  and  the  amendatory  act  of  1851  increased  it  to  $5,000,000.  By  a 
special  act  of  5th  of  February,  1851,  the  company  was  authorized  to  sell  its 
bonds,  issued  for  loans,  and  its  notes  and  certificates,  payable  in  money  or 
property  received  as  donations,  or  in  payment  of  subscriptions  to  its  stock, 
above  or  below  par.  By  the  fifth  section  of  the  original  act  the  affairs  of 
the  company  were  vested  in  seven  directors,  a  majority  of  whom  v.'ere  author- 
ized to  act;  and  by  the  sixth  section  it  is  declared  that  the  directors  may  de- 
termine "the  times  and  terms  of  payment  of  stock."  There  appears  to  be 
nothing  in  the  various  legislative  acts  that  constitute  the  charter  of  this  com- 
pany which  is  not  common  to  other  railroad  companies  chartered  in  this  state. 

§  142*  Subscription  essential  to  the  creation  of  stock. 

In  the  consideration  of  this  case,  it  is  necessary  to  ascertain  the  nature  of 
the  contract  between  the  directors  and  the  plaintiff.  Was  there  a  sale  or  a 
sabscription  of  stock,  or  both?  When  the  parties  came  together,  with  a  view 
to  this  transaction,  there  is  no  pretense  to  say  that  the  fifteen  thousand  shares 
were  stock.  They  constituted  a  part  of  the  capital  stock,  as  provided  in  the 
charter,  but  in  no  other  sense  were  they  stock.  The  corporate  powers  of  the 
company  were  conferred  for  the  express  purpose  of  creating  stock  as  a  means 
of  constructing  the  railroad.  As  well  might  the  route  for  the  road  designated  be 
called  a  railroad,  as  to  call  the  corporate  means  of  creating  the  stock,  stock.  In 
a  legal  point  of  view,  it  is  important  to  call  things  by  their  right  names.  This 
is  especially  necessary  when  the  effect  of  the  exercise  of  corporate  powers  is 
to  be  determined.  Stock  can  be  created  only  by  contract,  whether  it  be  in  the 
simple  form  of  a  subscription,  or  in  any  other  mode.  There  must  be  an  agree- 
ment to  take  the  stock,  and  nothing  short  of  this  can  create  it.  This  imparts 
to  the  stock  the  quality  of  property,  which  before  it  did  not  possess.  It  is 
called  capital  stock  in  the  charter,  because  the  corporate  capacity  to  create  it 
is  given.  The  term  stock,  as  used  in  the  charter,  before  it  is  taken  by  sub- 
scription, means  nothing  more  than  a  power  in  the  directors  to  receive  sub- 
scription for  stock. 

§  143.  Promoters  or  directors  cannot  sell  stock  for  less  titan  its  par  value. 

The  plea  sufficiently  shows  that  there  was  no  sale  of  stock  to  the  plaintiff, 
which  had  been  previously  issued,  but  an  attempt  to  create  the  stock  and  sell 
it  at  the  same  time,  as  one  transaction;  and  it  appears  that  the  discount  of 
nearly  one-third  of  the  shares  purchased  was  a  part  of  the  contract  of  subscrip- 
tion, and  this  presents  the  great  question  in  the  case,  whether  the  directors 
had  power  to  issue  the  stock  for  less  than  its  par  value.  If  it  is  not  admitted 
in  the  argument,  it  is  not  controverted,  that  the  commissioners  who,  before  the 

organization  of  the  company,  received  subscriptions  of  shares  had  no  power  to 
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receive  them  for  less  than  the  amount  stated  in  the  charter.  But  it  is  said  that 
the  subscription  of  the  plaintiff  was  not  received  by  the  commissioners,  but  by  the 
board  of  directors,  who  exercised  all  the  powers  of  the  corporation,  and,  among 
others,  the  power  of  sale  over  its  property ;  that  the  sixth  section  of  the  charter 
gives  them  express  power  over  the  stock,  '^  to  determine  the  time  and  terms 
of  payment."  As  capital  stock  is  not  property  until  it  shall  be  subscribed 
for,  the  power  given  to  the  directors  in  the  charter  to  sell  the  property  of  the 
company  does  not  apply  to  the  disposition  of  capital  stock;  and  it  seems  to  be 
clear  that  the  power  to  determine  the  time  and  terms  of  payment  of  subscrip- 
tions of  stock  can  have  no  reference  to  its  price.  The  charter  declares  the 
shares  of  the  capital  stock  shall  each  be  $50;  and  it  would  be  contrary  to' all 
known  rules  of  construction  to  say  that  a  provision  that  applies  only  to  the 
payment  of  stock  subscribed  shall  be  so  construed  as  to  repeal  the  provision 
that  tixes  the  value  of  each  share. 

There  may  be  many  instances  where  land  is  purchased  for  a  depot,  or  for 
other  purposes  connected  with  the  road,  or  where  work  has  been  done  on  the 
road  or  rolling  stock  furnished  for  it,  a  subscription  for  stock  may  be  given  by 
the  directors  in  payment.  But  whether  land,  labor,  property  or  money  be 
received  in  payment,  the  principle  is  the  same.  The  directors  may  regulate 
the  time  and  terms  of  payment,  but  they  have  no  power  over  the  price  of  each 
share.  In  declaring  that  the  capital  stock  should  be  divided  into  shares  of  $50 
each,  the  law  was  designed  to  give  the  same  permanency  to  the  limitation  of 
the  shares  as  to  the  limitation  of  the  capital  stock.  A  subscription  procured 
of  fifteen  thousand  shares,  amounting  to  the  sum  of  $750,000,  with  the  under- 
standing that  it  should  be  discharged  on  the  payment  of  about  one-third  less, 
was  a  fraud  upon  the  law  and  upon  the  stockholders.  The  term  fraud  is  here 
used  in  no  other  sense  than  as  an  act  done  without  the  authority  of  law  and 
against  the  provisions  of  the  charter,  and  this  epithet  legally  applies,  however 
innocently  the  act  may  have  been  done  by  the  directors.  In  regard  to  the 
price  of  the  shares,  the  directors  have  no  greater  power  over  it  than  the  com- 
missioners had.  They  were  both  the  instruments  of  the  law,  and  were  alike 
bound  by  its  provisions.  If  power  had  been  given  to  either  to  exercise  a  dis- 
cretion so  vital  to  the  success  of  the  scheme  as  to  vary  the  price  of  shares,  it 
would  have  destroyed  all  confidence  in  the  enterprise.  The  plaintiff  seemed  to 
have  been  convinced  of  this,  from  the  plan  adopted  to  receive  from  the  com- 
pany the  first  bond  for  $750,000,  to  give  to  the  act  an  appearance  of  fairness 
on  the  books  of  the  company.  It  is  essential  to  the  success  of  any  enterprise 
which  involves  the  expenditure  of  money  that  the  contributors  should  be 
placed  upon  an  equal  footing  in  regard  to  the  money  paid.  In  this  case  the 
plaintiff  received  in  stock  $228,333  more  than  he  paid  for.  This  was  a  fraud 
on  the  stockholders  who  had  paid  in  full  for  their  shares. 

§  1 44,  Power  to  pledge  capital  stock  held  confined  to  atock  owned  hy  the  stock- 
holders. 

It  is  said  the  directors  had  power  to  secure  the  payment  of  loans  by 
mortgage  on  capital  stock.  This  is  admitted.  In  the  sixteenth  section  of  the 
first  act  it  is  provided  that,  to  secui^e  the  payment  of  money  and  the  interest 
thereon,  borrowed,  "the  directors  may  pledge,  by  mortgage  or  otherwise,  their 
entire  road,  fixtures  and  equipments,  with  the  income  and  resources  thereof, 
together  with  the  capital  stock."  What  was  meant  by  the  capital  stock  in  this 
provision?  Does  it  refer  to  the  stock  named  in  the  charter,  and  for  which  no 
subscription  has  been  made?    Such  stock  is  a  legal  fiction.    It  is  not  in  esse, 
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and,  as  such,  cannot  be  a  subject  of  mortgage.  What  security  under  the  mort- 
gage could  it  afford!  It  is,  at  least,  nothing  more  than  a  right  to  subscribe  for 
stock,  which  is  common  to  all  persons;  and  every  one  who  does  subscribe  con- 
fers a  favor  on  the  company.  The  power  given  to  the  directors  to  pledge  the 
capital  stock  was,  undoubtedly,  intended  to  cover  the  capital  stock,  which  was 
owned  by  the  stockholders,  and  was  property  that  might  be  mortgaged  at  the 
time. 

§  146.  Stock  liable  to  sale  under  execution. 

It  is  admitted  that  stock  may  be  sold  on  execution  after  judgment  against  a 
stockholder,  tinder  the  statute,  or  it  may  be  sold  at  auction,  under  the  charter, 
for  default  of  payment,  at  less  than  its  nominal  value.  In  either  case  the  stock, 
being  property,  may  be  sold,  as  other  personal  property,  for  what  it  may  bring. 
On  a  sale  at  auction,  or  execution,  nothing  is  sold  but  the  interest  of  the  stock- 
holder, and  the  purchaser  acquires  only  his  right.  If  the  stock  has  been  paid 
for  in  part  only,  the  new  owner  must  pay  the  instalments  required  under  the 
rules  of  the  company ;  and  if  he  fail  so  to  do,  the  stock  may  be  again  sold. 
The  same  rule  of  procedure  applies  where  the  stock  is  sold  on  execution.  In 
neither  case  is  it  important  that  the  stock  should  sell  for  the  amount  paid  on 
it  If  it  sell  for  more,  it  is  the  gain  of  the  delinquent  stockholder;  if  for  less, 
it  is  his  loss.  But,  by  the  sale,  the  interest  of  the  other  stockholders  is  not 
affected.  If  the  stock  has  been  paid  in  full,  and  it  sell  for  half  the  amount  so 
paid,  the  sale  is  valid  and  the  interests  of  the  other  stockholders  remain  un- 
affected. The  stock,  like  other  property,  being  subject  to  the  claims  of  cred- 
itors, is  liable  to  loss  on  forced  sales.  But  such  a  procedure  is  altogether 
different  in  principle  from  the  act  of  taking  subscriptions  of  stock.         ^ 

§  1 46.  Not  necessary  expressly  to  prohibit  directors  from  selling  stock  hdowpar. 

It  is  said  there  is  nothing  in  the  charter  which  prohibits  the  directors  from 
taking  subscriptions  of  stock  for  less  than  $50  a  share.  Xo  such  provision  was 
necessary.  The  duties  of  the  directors  are  plainly  pointed  out  in  the  charter, 
and  as  their  powers  were  wholly  derived  from  that  instrument,  it  was  not  neces- 
sary to  prohibit  them  from  doing  that  which  the  charter  did  not  authorize 
them  to  do.  The  charter  fixed  the  rates  at  which  the  shares  should  be  sub- 
scribed. This  is  matter  of  law,  and  is  no  more  subject  to  the  discretion  of  the 
directors  than  it  was  to  the  discretion  of  the  commissioners,  who  first  received 
subscriptions. 

§  1 47.  Authority  to  sell  hondsy  etc.j  not  a  warrant  for  selling  stock. 

From  the  authority  given  to  the  directors  to  sell  '^  notes,  bonds,  scrip,  and 
certificates  for  the  payment  of  money  or  property,  which  the  company  had 
previously  received  as  donations,  or  in  payment  of  subscriptions  to  the  capital 
stock,"  above  or  below  par,  an  argument  is  drawn  that  stock  may  be  disposed 
of  to  subscribers  for  less  than  $50  a  share.  It  appears  to  me  the  provision  au- 
thorizes an  inference  in  conflict  with  the  one  drawn.  If  bond%  or  other  in- 
stmments  for  the  payment  of  money,  be  transferred  at  less  than  their  face, 
with  legal  interest  on  the  entire  sum,  in  payment  for  the  money  loaned,  it 
would  be  usurious;  and  this  was  the  reason  for  the  above  provision.  Without 
it,  the  sale  of  the  bonds,  etc.,  would  have  been  illegal.  A  certificate  of  stock 
was  issued  to  the  plaintiff  for  fifteen  thousand  shares,  amounting  to  the  sum 
of  $750,000,  of  which  only  $521,677  were  paid,  which  was  less  for  the  shares 
than  the  price  fixed  by  the  charter  by  ^228,303.  This  sum,  distributed  among 
the  shareholders  at  the  time  of  the  transaction,  will  show  the  loss  they  sus- 
tained ;  and  if  this  be  a  correct,  construction  of  the  powers  of  the  directors^ 
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they  may  continue  to  reduce  the  price  of  stock,  at  every  subsequent  subscrip- 
tion, down  to  five  or  ten  dbllars  a  share,  distributing  the  loss  upon  prior  stock- 
holders. The  last  subscribers,  at  whatever  rate,  would  stand  on  an  equality  as 
to  future  dividends,  and  in  all  other  respects,  with  the  previous  subscribers  for 
stock,  who  had  paid  in  full  for  their  shares.  The  injustice  of  such  a  scheme 
requires  no  demonstration.  It  is  in  conflict  with  the  charter.  From  the  high 
character  of  the  individuals  who  compose  this  company,  I  feel  bound  to  say 
that  in  my  judgment  their  error  has  arisen  from  a  misconstruction  of  their  cor- 
porate powers.  But  the  principles  of  law  apply  to  the  act,  and  not  to  th© 
motive,  where  no  moral  turpitude  is  involved.  I  think  the  subscription  of  the 
plaintiff,  as  made,  was  void. 

§  148.  In  actions  for  specific  performance  a  defendant  may  avail  himself  of 
any  matter  in  defense  which  goes  to  impair  or  m,ahe  void  the  contract 

This  action  is  in  the  nature  of  a  bill  in  equity  for  the  specific  execution  of  a 
contract,  and  the  defendant  may  avail  himself  of  any  matter  in  defense  which 
goes  to  impair  or  make  void  the  contract.  Whatever  doubts  may  arise  from 
the  conflicting  decisions  in  the  courts  of  England  and  of  the  United  States,  in 
regard  to  fraud,  and  whether  certain  transactions  are  fraudulent  per  se,  or  are 
only  evidence  of  fraud,  being  void  or  voidable,  there  would  seem  to  be  little 
doubt  of  the  character  of  the  case  as  made  out  in  the  plea,  and  which  the 
demurrer  admits.  The  allegations  of  fraudulent  acts  by  the  plaintiff  in  the 
procurement  of  the  stock  are  coupled  with  a  want  of  power  in  the  directors 
80  to  issue  it. 

§  149.  Suhscriptiori  at  less  than  par  valtie  void. 

The  subscription  of  stock  by  plaintiff  for  less  than  the  price  of  the  shares 
fixed  in  the  charter  was  void;  as  against  law  and  the  power  of  the  directors. 
But  the  stock  procured  by  the  plaintiff  was  open  for  subscription,  and  from  the 
bond  executed  to  him  by  the  company  for  $750,000,  convertible  into  stock,  and 
which  he  converted  into  stock,  the  books  of  the  companj^  represented  a  fair 
and  legal  transaction ;  and  in  the  hands  of  an  innocent  holder  of  the  stock  so 
issued,  the  company  would,  I  suppose,  he  held  liable.  While  the  law  clothes  a 
corporation  with  the  powers  of  an  individual  to  make  contracts,  it  gives  to  it 
no  immunity  to  practice  frauds  upon  innocent  persons.  But  the  defendant  has 
nevev  received  the  stock  assigned  to  him  by  the  plaintiff.  It  was  assigned  to 
him  as  stated  in  the  plea,  and  left  in  the  trust  company  to  be  delivered  on  the 
payment  of  the  note  sued  on.  But  on  a  discovery  of  the  frauds  alleged  in  the 
plea,  he  refused  to  pay  the  note,  and  the  question  now  is  whether  he  shall  be 
compelled  to  carry  out  the  contract  for  the  stock.  If  it  be  admitted  that  the 
defendant  on  application  to  the  company,  or  by  legal  coercion,  could  obtain  a 
recognition  of  his  right  to  the  six  hundred  shares  of  the  stock  on  the  books  of 
the  company,  is  he  bound  to  take  such  a  course?  If,  oh  a  full  knowledge  of 
the  facts  set  up  in  his  plea,  the  defendant  takes  the  stock,  he  holds  it  subject 
to  the  right  of  the  stockholders,  prior  to  the  subscription  of  the  plaintiff,  to 
have  it  reduced  to  the  charter  value  of  the  shares.  This  would  take  from  him 
nearl}'  one-third  of  his  shares.  The  contract  of  the  plaintiff  is  executory.  He 
occupies  a  point  which  gives  him  the  option  to  pay  the  money  and  carry  out 
the  contract,  or  to  stand  on  the  matters  in  bar,  which  he  has  set  up  in  his  plea. 
He  has  taken  the  latter  ground,  and  it  is  for  the  court  to  say  whether  it  is  main- 
tiinable.  The  defendant  seems  to  have  done  nothing  to  preclude  him  from  the 
defense  set  up  in  his  plea,  which  stands  admitted  by  the  demurrer,  and  which, 
in  my  judgment,  is  a  sufficient  answer  to  the  action.     The  demurrer  is  overruled. 
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SAWYER  V.  HOAG. 
(17  Wallace.  610-624.    1873.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. — The  company  in  this  case  was  authorized  to  commence 
business  on  a  capital  of  $100,000,  not  less  than  one-tenth  to  be  paid  in,  the 
balance  to  be  secured.  Pursuant  to  inducements  held  out  by  the  company  ,, 
Sawyer  subscribed  for  $5,000  worth  of  stock,  giving  his  check  for  the  amount, 
and  also  executed  to  the  company  his  note  for  $4,250,  or  eighty-five  per  cent, 
of  the  amount  subscribed,  and  secured  the  same  by  the  delivery  of  securities. 
He  at  the  same  time  received  from  the  company  a  check  for  $4,250  as  a  loan, 
and  gave  the  company  written  authority  to  sell  the  stock  on  default.  The 
stock  was  considered  and  treated  as  fully  paid.  The  company  was  broken  by 
the  great  fire  in  Chicago,  and  Sawyer  bought  a  certificate  of  an  adjusted  loss 
by  the  company  for  $5,000,  and  when  Hoag,  who  was  assignee  in  bankruptcy 
of  the  company,  sought  to  hold  him  responsible  for  the  $4,250  note,  offered  the 
certificate  of  adjusted  loss  as  a  set-off.  There  was  a  bill  filed  by  Sawyer  tp 
enforce  the  set-off.    The  bill  was  dismissed  and  Sawyer  appealed. 

Opinion  by  Mr.  Justice  Miller. 

The  first  and  most  important  question  to  be  decided  in  this  case  is  whether 
the  indebtedness  of  the  appellant  to  the  insurance  company  is  to  be  treated,  for 
the  purposes  of  this  suit,  as  really  based  on  a  loan  of  money  by  the  company  to 
him,  or  as  representing  bis  unpaid  stock  subscription. 

§  150.  Contemporaneous  payment  of  stock  and  loan  Kdd  only  a  partial  stock 
paymentj  as  to  creditors. 

The  charter  under  which  the  company  was  organized  authorized  it  to  com- 
mence business  upon  a  capital  stock  of  $100,000,  with  ten  thousand  paid  in,  and 
the  remainder  secured  by  notes. with  mortgages  on  real  estate. or  otherwise. 
The  transaction  by  which  the  appellant  professes  to  have  paid  up  his  st09k 
subscription  is,  shortly,  this:  He  gave  to  the  company  his  check  for  the  full 
amount  of  his  subscription,  namely,  $5,000.  He  took  the'  check  of  the  com- 
pany for  $4,250,  being  the  amount  of  bis  subscription  less  the  fifteen  per  cent, 
required  of  each  stockholder  to  be  paid  in  cash,  and  he  gave  bis  note  for  the 
amount  of  the  latter  check,  with  good  collateral  security  for  its  payment,  with 
interest  at  seven  per  cent,  per  annum.  The  appellant  and  the  company,  by  its 
officers,  agreed  to  call  this  latter  transaction  a  loan,  and  the  check  of  the 
appellant  payment  in  full  of  his  stock;  and  on  the  books  of  the  company,  and 
in  all  other  respects  as  between  themselves,  it  was  treated  as  payment  of  the 
subscription  and  a  loan  pf  money.  It  is  agreed  that  at  this  time  the  current 
rate  of  interest  in  Chicago  was  greater  than  seven  per  cent.,  and  it  is  not  stated 
as  a  fact  whether  these  checks  were  ever  presented  and  paid  at  any  bank,  or 
that  any  money  was  actually  paid  or  received  by  either  party  in  the  transac- 
tion. It  must,  therefore,  be  treated  as  an  agreement  between  the  corporation, 
by  its  officers,  on  the  one  part,  and  the  appellant,  as  a  subscriber  to  the  stock 
of  the  company,  on  the  other  part,  to  convert  the  debt  which  the  latter 
owed  the  company  for  his  stock  into  a  debt  for  the  loan  of  money,  thereby 
extinguishing  the  stock  debt.  Undoubtedly  this  transaction,  if  nothing 
unfair  was  intended,  was  one  which  the  parties  could  do  effectually  as  far 
as  they  alone  were  concerned.  Two  private  persons  could  thus  change  the 
nature  of  the  indebtedness  of  one  to  the  other  if  it  was  found  to  be  mutually 

convenient  to  do  so.    And  in  any  controversy  which  might  or  could  grow  out  of 
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the  matter  between  the  insurance  company  and  the  appellant  we  are  not  pre- 
pared to  say  that  the  company,  as  a  corporate  body,  could  deny  that  the  stock 
was  paid  in  full. 

§151.  An  assignee  in  ha^ikruptcy  represents  creditors  as  well  as  the  bankrupt. 

And  on  this  consideration  one  of  the  main  arguments  on  which  the  appel- 
lant seeks  to  reverse  the  decree  stands.  lie  assumes  that  the  assignee  in  bank- 
ruptcy is  the  representative  alone  of  the  corporation,  and  can  assert  no  right 
which  it  could  not  have  asserted.  The  weakness  of  the  argument  is  in  this 
assumption.  The  assignee  is  the  representative  of  the  creditors  as  well  as  the 
bankrupt.  He  is  appointed  by  the  creditors.  The  statute  is  full  of  authority 
to  him  to  sue  for  and  recover  property,  rights  and  credits,  where  the  bankrupt 
could  not  have  sustained  the  action,  and  to  set  aside  as  void  transactions  by 
which  the  bankrupt  himself  would  be  bound.  All  this,  of  course,  is  in  the 
interest  of  the  creditors  of  the  bankrupt.  Had  the  creditors  of  this  insolvent 
corporation  any  right  to  look  into  and  assail  the  transaction  by  which  the 
appellant  claims  to  have  paid  his  stock  subscription? 

§  162.  The  unpaid  subscriptions  of  a  corporation  are  a  trust  fund  for  its 
creditors. 

Though  it  be  a  doctrine  of  modern  date,  we  think  it  now  well  established 
that  the  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is  a 
trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation.  And 
when  we  consider  the  rapid  development  of  corporations  as  instrumentalities 
of  the  commercial*  and  business  world  in  the  last  few  years,  with  the  corre- 
sponding necessity  of  adapting  legal  principles  to  the  new  and  varying  exigen- 
cies of  this  business,  it  is  no  solid  objection  to  such  a  principle  that  it  is 
modern,  for  the  occasion  for  it  could  not  sooner  have  arisen.  The  principle  is 
fully  asserted  in  two  recent  cases  in  this  court,  namely,  Burke  v.  Smith,  16 
Wall,  390  (§§  182-186,  tnfra)y  and  in  New  Albany  -w.  Burke,  11  id.,  96.  Both 
these  cases  turned  upon  the  doctrine  we  have  stated,  and  upon  the  necessary 
inference  from  that  doctrine,  that  the  governing  officers  of  a  corporation  can- 
not, by  agreement  or  other  transaction  with  the  stockholder,  release  the  latter 
from  his  obligation  to  pay,  to  the  prejudice  of  its  creditors,  except  by  fair  and 
honest  dealing  and  for  a  valuable  consideration.  In  the  latter  case,  a  judg- 
ment creditor  of  an  insolvent  railroad  company,  having  exhausted  his  remedy 
at  law,  sought  to  enforce  this  principle  by  a  bill  in  chancery  against  the  stock- 
holders. The  court,  by  affirming  the  right  of  the  corporation  to  deal  with  the 
debt  due  it  for  stock  as  with  any  other  debt,  would  have  ended  the  case 
without  further  inquiry.  But  asserting,  on  the  contrary,  to  .its  full  extent, 
that  spch  stock  debts  were  trust  funds  in  their  hands  for  the  benefit  of  the  cor- 
porate creditors,  and  must  in  all  cases  be  dealt  with  as  trust  funds  are  dealt 
with,  it  was  fodnd  necessary  to  go  into  an  elaborate  inquiry  to  ascertain 
whether  a  violation  of  the  trust  had  been  committed.  And  though  the  court 
find  that  the  transaction  by  which  the  stockholders  had  been  released  was  a 
fair  and  valid  one,  as  founded  on  the  conditions  of  the  original  subscription, 
the  assertion  of  the  general  rule  on  the  subject  is  none  the  less  authoritative 
and  emphatic.  See,  also,  Curran  v.  State  of  Arkansas,  15  How.,  304  (§§  1316- 
29,  infra)'y  Wood  v.  Dummer,  3  Mason,  308  (§§  378-388,  infra) \  Slee  v.  Bloom, 
19  Johns.,  456,  and  numerous  other  cases  cited  by  the  counsel  for  the  appellees. 

§  153.  Subscribers  liable  for  unpaid  subscriptions  until  paid. 

In  the  case  before  us  the  assignee  of  the  bankrupt,  in  the  interest  of  the 
creditors,  has  a  right  to  inquire  into  this  conventional  payment  of  his  stock  by 
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one  of  the  sbareholdersr  of  the  company;  and  on  that  inquiry  we  are  of  opin- 
ion that,  as  to  these  creditors,  there  was  no  valid  payment  of  his  stock  by  the 
appellant.  We  do  not  base  this  upon  the  ground  that  no  money  actually 
passed  between  the  parties.  It  would  have  been  just  the  same  if,  agreeing 
beforehand  to  turn  the  stock  debt  into  a  loan,  the  appellant  had  brought  the 
money  with  him,  paid  it,  taken  a  receipt  for  it,  and  carried  it  away  with  him. 
This  would  be  precisely  the  equivalent  of  the  exchange  of  checks  between  the 
parties.  It  is  the  intent  and  purpose  of  the  transaction  which  forbids  it  to  be 
treated  as  valid  payment.  It  is  the  change  of  the  character  of  the  debt  from 
one  of  a  stock  subscription  unpaid  to  that  of  a  loan  of  money.  The  debt 
ceases  by  this  operation,  if  effectual,  to  be  the  trust  fund  to  which  creditors 
can  look,  and  becomes  ordinary  assets,  with  which  the  directors  may  deill  as 
they  choose.  And  this  was  precisely  what  was  designed  by  the  parties.  It 
divested  the  claim  against  the  stockholder  of  its  character  of  a  trust  fund,  and 
enabled  both  him  and  the  directors  to  deal  with  it  freed  from  that  charge. 
There  are  three  or  four  of  these  cases  now  before  us  in  which  precisely  the 
same  thing  was  done  by  other  insurance  companies  organized  in  Chicago,  and 
we  have  no  doubt  it  was  done  by  this  company  in  regard  to  all  their  stock- 
holders. It  was,  therefore,  a  regular  system  of  operations  to  the  injury  of  the 
creditor,  beneficial  alone  to  the  stoclcholder  and  the  corporation.  We  do  not 
believe  we  characterize  it  too  strongly  when  we  say  that  it  was  a  fraud  upon 
the  public  who  were  expected  to  deal  with  them.  The  result  of  it  was  that 
the  capital  stock  of  the  company  was  neither  paid  up  in  actual  money,  nor  did 
it  exist  in  the  form  of  deferred  instalments  properly  secured. 

§  1 64.  Thd  tweiUieth  section  of  the  bankrupt  law  does  not  enlarge  the  right  of 
^et-qf. 

It  is  said  by  the  appellant's  counsel  that  conceding  this,  it  is  still  a  debt  due 
by  him  to  the  corporation  at  the  time  that  he  became  the  owner  of  the  debt 
due  by  the  corporation  to  Hayes,  and,  therefore,  the  proper  subject  of  set-off 
under  the  twentieth  section  of  the  bankrupt  act.  That  section  is  as  follows : 
^  In  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties,  the  account 
between  them  shall  be  stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be  allowed  of  a  claim 
in  its  nature  not  provable  against  the  estate :  Provided^  that  no  set-off  shall 
be  allowed  in  favor  of  any  debtor. to  the  bankrupt  of  a  claim  purchased  by  or 
transferred  to  him  after  the  filing  of  the  petition."  This  section  was  not  in- 
tended to  enlarge  the  doctrine  of  set-off,  or  to  enable  a  party  to  make  a  set-off  in 
cases  where  the  principles  of  legal  or  equitable  set-off  did  not  previously 
authorize  it    The  debts  must  be  mutual;  must  be  in  the  same  right. 

§  165.  A  stockholder  cannot  set  off  an  ordinary  debt  against  unpaid  subscrip- 
tions for  stock. 

The  case  before  us  is  not  of  that  character.  The  debt  which  the  appellant 
owed  for  his  stock  was  a  trust  fund  devoted  to  the  payment  of  all  the  creditors 
of  the  company.  As  soon  as  the  company  became  insolvent,  and  this  fact 
became  known  to  the  appellant,  the  right  of  set-off  for  an  ordinary  debt  to  its 
full  amount  ceased.  It  became  a  fund  belonging  equally  in  equity  to  all  the 
creditors,  and  could  not  be  appropriated  by  the  debtor  to  the  exclusive  payment 
of  his  own  claim.  It  is  unnecessary  to  go  into  the  inquiry  whether  this  claim 
was  acquired  before  the  commission  of  an  act  of  bankruptcy  by  the  company, 
or  the  effect  of  the  bankruptcy  proceeding.  The  result  would  be  the  same  if 
the  corporation  was  in  the  process  of  liquidation  in  the  hands  of  a  trustee  or 
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under  other  legal  proceedings.  It  would  still  remain  true  that  the  unpaid  stock 
was  a  trust  fund  for  all  the  creditors,  which  could  not  be  applied  exclusively  to 
the  payment  of  one  claim,  though  held  by  the  stockholder  who  owed  that 
amount  on  his  subscription. 

§  1 66.    With  referefiice  to  creditors^  a  stockholder  is  hound  to  special  good  faith 
in  dealing  with  a  corporation. 

Nor  do  we  think  the  relation  of  the  appellant  in  this  case  to  the  corporation 
is  without  weight  in  the  solution  of  the  question  before  us.  It  is  very  true  that 
by  the  power  of  the  legislature  there  is  created  in  all  acts  of  incorporation  a 
legal  entity  which  can  contract  with  its  shareholders  in  the  ordinary  transac- 
tions of  business  as  with  other  persons.  It  can  buy  of  them,  sell  to  them, 
make  loans  to  them,  and,  in  insuran^ce  companies,  make  contracts  of  insurance 
with  them,  in  all  of  which  both  parties  are  bound  by  the  ordinary  laws  of  con- 
tract. The  stockholder  is  also  relieved  from  personal  liability  for  the  debts  of 
the  company.  But  after  all  this  artificial  body  is  but  the  representative  of  its 
stockholders,  and  exists  mainly  for  their  benefit,  and  is  governed  and  controlled 
by  them  through  the  officers  whom  they  elect.  And  the  interest  and  power  of 
legal  control  of  each  shareholder  is  in  exact  proportion  to  the  amount  of  his 
stock.  It  is,  therefore,  but  just  that  when  the  interest  of  the  public  or  of 
strangers  dealing  with  this  corporation  is  to  be  affected  by  any  transaction, 
between  the  stockholders  who  own  the  corporation  and  the  corporation  itself, 
such  transaction  should  be  subject  to  a  rigid  scrutiny,  and  if  found  to  be  in- 
fected with  any  thing  unfair  towards  such  third  person,  calculated  to  injure  him, 
or  designed  intentionally  and  inequitably  to  screen  the  stockholder  from  loss  at 
the  expense  of  the  general  creditor,  it  should  be  disregarded  or  annulled  so  far 
as  it  may  inequitably  affect  him.    Lawrence  v.  Nelson,  21  N.  T.,  158. 

These  principles  require  the  affirmation  of  the  decree  in  the  present  case^  and 
it  is  accordingly  affirmed. 

Mb.  Justice  Hunt  dissented. 

PHELAN  V,  HAZARD. 
(Circuit  Court  for  Missouri:  5  DUlon,  45-47.    1878.) 

Statement  of  Facts. —  This  was  a  proceeding  by  a  creditor  of  a  corporation 
to  hold  a  stockholder  liable  for  the  debts  of  the  company.  It  was  alleged  that 
the  company  was  indebted  on  certain  notes,  and  that  the  stock  held  by  the 
defendant  was  wholly  unpaid.  It  seems  that  Lock  wood,  Scott  &  Hazard 
owned  certain  real  estate,  supposed  to  be  mining  property,  subject  to  certain 
mortgages,  one  of  which  was  held  by  Hazard.  Lockwood,  Scott  &  Grant 
organized  themselves  into  a  corporation  called  the  Mine  La  Motte  Company. 
Hazard,  Lockwood  and  Scott,  the  directors,  made  a  contract  with  themselves, 
agreeing  to  convey  to  the  company  the  aforesaid  real  estate  for  the  considera- 
tion of  $300,000,  the  land  to  be  paid  for  by  the  issue  of  full-paid  stock.  A  deed 
for  the  land  was  the  only  payment  made  for  the  stock.  The  defendant  in  this 
case  purchased  his  stock  from  Hazard  in  good  faith,  and  for  value,  and  the 
court  charged  the  jury  that  the  plaintiff  could  not  recover.  Motion  for  a  new 
trial. 

Opinion  by  Dillon,  J. 

The  gravamen  of  the  plaintiff's  case  is  that  the  defendant  is  the  holder  by 

transfer  of  certain  unpaid  shares  of  stock  in  the  La  Motte  Lead  Company,  and 
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that,  nnder  the  statutes  of  Missouri  (1  Wag.  Stats.,  p.  293,  sec.  22),  the  plaintiff, 
as  a  creditor  of  that  company  (which  is  insolvent  and  dissolved),  may  compel 
the  defendant  to  pay  for  the  said  shares  held  by  him,  or  pay  the  balance  due 
thereon.  As  between  the  transferrer  of  said  shares  and  the  corporation  which 
issued  them,  it  was  agreed  that  the  shares  had  been  fully  paid  for  by  the  trans- 
ferrer to  the  company.  The  charge  to  the  jury  was  given  without  any  oppor- 
tunity to  examine  the  law,  and  in  accordance  with  what  seemed,  at  the 
moment,  to  be  the  principle  applicable  to  the  case  as  made  at  the  trial.  Mr. 
Broadhead's  argument  at  the  bar  for  the  plaintiff,  in  support  of  the  motion  for 
a  new  trial,  tended  to  shake  the  impressions  I  had  at  the  trial ;  and  this,  in 
connection  with  the  importance  of  the  case,  in  the  amount  as  well  as  the  prin- 
ciples involved,  has  induced  me  to  look  into  the  matter  with  some  care  and 
deliberation. 

It  will  be  observed  that  the  petition  charges  no  fraud  in  the  agreement  by 
which  the  corporation  purchased  the  mining  property  and  received  a  convey- 
ance thereof,  in  payment  for  which,  and  as  part  of  the  same  transaction,  it 
issued  its  paid-up  shares  of  stock.  The  records  of  the  corporation  showed  the 
whole  transaction ;  that  it  had  received  and  recorded  a  deed  for  the  property, 
and  paid  the  consideration  agreed  upon  by  the  issue  of  full-paid  certificates  of 
stock  to  the  vendors.  This  was  long  anterior  to  the  creation  of  the  indebted- 
ness to  the  plaintiff's  assignor.  The  plaintiff  —  a  single  creditor — does  not  for 
himself,  or  for  himself  and  other  creditors,  file  a  bill  to  impeach  as  fraudulent 
this  transaction  between  the  corporation  and  the  original  shareholders ;  but  ho 
simply  states  that  the  shares  of  stock  issued  to  Eowland  G.  Hazard  have  not 
been  paid  for,  either  by  him  or  by  the  defendant,  the  transferee  and  present 
holder  of  the  shares.  Issue  was  taken  on  this  averment,  and  the  proof  showed 
that  the  shares  in  question  had  been  paid  for  precisely  as  they  were  originally 
agreed  to  be  paid  for,  viz.,  by  a  conveyance  of  the  mining  property  to  the 
corporation.  This  conveyance  has  been  received  and  recorded  by  the  corpora- 
tion. Unless  this  agreement  is  rescinded  or  set  aside  for  fraud,  how  can  it  be 
said  that  the  stock  has  not  been  paid  for?  The  parties  have  agreed  that  it  has 
been  paid  for,  and  that  agreement  is  conclusive,  unless  it  is  rescinded  or  im- 
peached for  fraud,  and  this  cannot  be  done  unless  the  attack  is  directly  made. 
Undoubtedly  such  an  attack  could  be  made  while  the  stock  was  in  the  hands 
of  the  original  takers  of  it ;  but  it  is  not  so  clear  that  it  could  be  made  by  a 
subsequent  creditor  of  the  corporation  against  a  transferee  of  the  stock  for 
value,  who  purchased  the  same  in  good  faith  as  full-paid  stock,  relying  upon 
the  records  of  the  corporation,  which  showed  the  shares  to  have  been  fully  paid 
for,  and  the  manner  in  which  the  payment  had  been  made. 

Lord  Justice  Hellish,  in  one  case,  seemed  to  be  of  opinion  that  a  bona  fide 
transferee  of  shares  of  stock  which  purported  to  be  full  paid  held  the  same 
exempt  from  a  liability  to  be  called  upon  to  make  payment  therefor  on  the 
ground  that  the  original  subscriber  had  not  fully  paid  for  them.  But  it  is  not 
necessary,  under  the  pleadings  in  this  case,  for  us  to  consider  or  determine  that 
question.  The  cases  are  numerous  in  which  such  transactions  as  that  which 
was  entered  into  in  this  instance  between  the  owners  of  the  mining  prop- 
erty and  the  corporation  which  they  formed  have  come  before  the  courts,  and, 
in  absence  of  fraud,  have  been  sustained.  PelPs  Case,  Law  Kep.,  5  Ch.,  11; 
Jn  re  Baglan  Hall  Colliery  Co.,  id.,  5  Ch.,  346;  Maynard's  Case,  id.,  9  Ch.,  60; 
Schroeder's  Case,  id.,  11  Eq.,  131;  Cleland's  Case,  id.,  14  Eq.,  387;  Sicheirs 
Case,  id.,  3  Ch.,  119;  Jones'  Case,  id.,  6  Ch.,  48;  Forbes  &  Judd's  Case,  id.,  5 
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Ch.,  270;  Pritchard's  Case,  id.,  8  Ch.,  956;  Ferrao's  Case,  id.,  9  Ch.,  355;  Bush's 
Case,  id.,  9  Ch.,  554;  Dent's  Case,  id.,  8  Ch.,  768;  Corling's  Case,  id.,  1  Ch.,  115; 
Savage  v.  Ball,  17  N.  J.,  142;  Smith'  v.  North  American,  etc.,  Co.,  1  Nev.,  423; 
Goodrich  v.  Reynolds,  31  111.,  490;  Spense  v,  Iowa  Valley,  etc.,  Co.,  36  la.,  407, 
411. 

§  167.  Property  taken  for  stock  hdd  a  full  payment  thereof  even  against 
creditors;  authorities. 

The  exigencies  of  the  case  now  before  the  court  do  not  require  us  to  examine 
into  the  soundness  or  consistency  of  all  these  decisions.  We  shall  refer  to  a 
few  of  them  by  way  of  illustration,  and  because,  whatever  else  they  hold,  they 
clearly  establish  these  propositions:  1.  That  such  a  transaction  as  that  here  ii> 
question  is  not  ultra  vires,  and  absolutely  void.  2.  That  the  contract  is  valid 
and  binding  upon  .the  corporation  and  the  original  share-takers,  unless  it  is  re- 
scinded or  set  aside  for  fraud,  and  that,  while  the  contract  stands  unimpeached, 
the  courts,  even  where  the  rights  of  creditors  are  involved,  will  treat  that  as  a 
payment  which  the  parties  have  agreed  should  be  payment.  These  proposi- 
tions are  decisive  of  the  present  case. 

For  the  purpose  above  indicated,  a  brief  statement  of  some  of  the  English 
cases  upon  this  subject  will  now  be  given.  In  the  origin,  purposes,  situation  of 
the  property  and  fate  of  the  company,  the  case  of  the  Baglan  Hall  Colliery 
Co.,  Law  Rep.,  5  Ch.,  346,  is  strikingly  analogous  to  the  case  of  the  La  Motte 
Lead  Company.  In  the  case  just  cited,  nine  persons  bought  a  moiety  of  a 
colliery  from  Parker  for  £10,000,  and  the  ten,  after  working  it  for  some  time,, 
agreed  to  form  a  company  for  carrying  it  on,  and  a  company  was  accordingly- 
registered,  the  memorandum  of  association  of  which  was  subscribed  by  the 
owners  of  the  colliery  for  numbers  of  shares  proportioned  to  their  respective 
interests;  the  nominal  amount  of  shares  subscribed  for  being  £20,000.  The 
memorandum  of  association  stated  nothing  as  to  the  shares  being  treated  as 
paid-up  shares,  but  the  articles  of  association  provided  that  all  the  shares  sub- 
scribed for  in  the  memorandum  should  be  treated  as  fully  paid  up.  The  col- 
liery was  made  over  to  the  company,  but  no  other  payment  was  made  by  any 
of  the'  subscribers  of  the  memorandum.  "No  other  shares  than  those  subscribed 
for  by  the  memorandum  were  ever  allotted ;  and  it  was  held  (reversing  the 
decision  of  Malins,  vice-chancellor)  that  the  subscribers  of  the  memorandum  of 
the  association  were  not  liable  as  contributories,  for  that  the  shares  must  be  taken 
as  having  beeti  fully  paid  up  by  the  handing  over  the  colliery.  In  pronouncing 
his  judgment  on  appeal,  Lord  Justice  Giffard  said:  "Here  was  a  colliery  in 
which  at  first  Parker  was  alone  interested.  He  soldajnoiety  to  certain  gentle- 
men for  £10,000,  which  was  paid.  The  colliery  was  then  subject  to  two  mort- 
gages, for  £3,000  and  £1,000.  The  owners  went  on  working  the  colliery,  not 
very  successfully,  and  then  determined  to  form  a  limited  company,  in  order  to 
avoid  incurring  further  personal  liability.  It  was  the  policy  of  the  companies 
act  to  enable  this  to  be  done,  and  with  the  soundness  of  that  policy  we  have 
nothing  to  do."  After  stating  that  the  colliery  had  been  handed  over  to  the 
company  in  consideration  for  the  shares  of  the  subscribers,  the  lord  justice  adds: 
"According  to  the  decided  cases,  this,  in  the  absence  of  fraud,  was  an  effectual 
paying  up  of  the  shares  in  full.  The  test  to  be  applied  is  this:  Could  the 
company,  by  any  proceeding,  have  set  aside  the  transaction  by  which  it  was 
arranged  that  the  owners  of  the  colliery  were  to  have  paid-up  shares  as  the 
price  of  their  interests  in  the  colliery  ?  And  I  say,  on  the  evidence,  that  the  com- 
pany clearly  could  not.     It  was  urged  that  the  parties  only  agreed  with  them- 
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selves,  and  that  therefore  there  was  no  contract.  But  every  company  is  started 
by  parties  agreeing  among  themselves,  and  it  is  idle  to  say  that  they  have  no- 
body to  agree  with.  There  is  nothing  in  the  evidence  to  show  that  any  person 
has  been  deceived.  It  appears  probable  that  if  the  additional  £3,000  which 
was  raised  by  the  last  mortgage  had  been  applied  in  working  the  colliery,  the 
concern  would  have  prospered."  [The  colliery  had  been  sold  by  the  mortgagee 
under  bis  power  of  sale  for  £4,500.]  "  The  case  is  precisely  the  same  as  Pell's 
Case,  Law  Bep.,  5  Ch.,  11,  and  it  must  be  held  that  the  persons  who  subscribed 
the  memorandum  of  association  have  paid  all  that  they  we^^e  bound  to  pay. 
Creditors  have  no  ground  for  complaint,  for  persons  who  are  about  to  enter 
into  transactions  of  magnitude  with  an  individual  make  inquiry  into  the  state 
of  his  circumstances;  and  so,  if  they  enter  into  them  with  a  limited  company, 
it  is  their  own  fault  if  they  do  not  inquire  into  the  nature  of  the  memorandum 
and  articles,  and  look  to  the  register  of  shareholders.  In  this  case  there  was 
no  concealment,  and  it  would,  in  my  judgment,  be  a  total  misapplication  of 
the  act  to  say  that  a  transaction  like  the  present  is  not  authorized  by  it.  If 
strangers  (no  misrepresentation  being  made)  choose  to  deal  with  a  company 
without  inquiry,  they  have  no  right  to  complain  when  it  turns  out  that  the 
shareholders  are  under  no  personal  liability." 

In  Pell's  Case,  above  referred  to,  "  the  master  of  the  rolls,"  says  Lord  Justice 
Giffard,  in  the  same  opinion  (Law  Kep.,  5  Ch.,  355),  "allowed  the  agreement 
between  Pell  and  the  company  that  he  should  hand  over  the  property  to  the 
company,  and  that  his  shares  should  be  taken  as  fully  paid-up  shares,  to  stand, 
so  far  as  the  value  of  the  property  went,  but  directed  an  inquiry  as  to  its  value. 
This  was  varied  on  appeal,  and  the  agreement  not  being  impeached,  it  was  held 
that  the  shares  must  be  taken  as  fully  paid  up  by  the  handing  over  of  the 
property."  Commenting  on  Pell's  Case,  Lord  Chancellor  Hatherley  said: 
^^The  master  of  the  rolls  thought  that  Pell,  being  bound  to  pay  the  full 
amount  of  £20  per  share,  was  not  to  be  taken  to  have  paid  it  in  full  unless  the 
property  he  handed  over  was  worth  that  amount.  That  result,  however,  could 
only  be  arrived  at  by  rescinding  the  contract  to  buy  Pell's  business,  and  Lord 
Justice  Giffard  thought  that  the  contract,  not  being  impeached,  must  be 
treated  as  a  good  contract,  and  one  that  ought  to  be  acted  upon,  so  that  no 
question  could  be  raised  as  to  the  actual  value  of  the  business  made  over." 
Forbes  &  Judd's  Case,  Law  Kep.,  5  Ch.,  270-273;  Fothergill's  Case,  id.,  270; 
Pritchard's  Case,  id.,  956. 

•  In  Schroeder's  Case,  Law  Bep.,  11  Eq.,  131,  shares  taken  in  a  company  were 
decided  to  be  lawfully  paid  for  in  Confederate  bonds,  at  the  market  price,  and 
in  tea  which  was  required  for  the  company's  purposes.  In  Spargo's  Case, 
Law  Eep.,  8  Ch.,  407,  decided  by  the  lord  justices  on  appeal,  the  same  doctrine 
was  applied  with  reference  to  a  company  to  which  the  companies  act  of  1867 
(section  25)  applied.  That  section  in  the  act  was  in  these  words:  "Every 
share  in  any  company  shall  be  deemed  and  taken  to  have  been  issued,  and  to 
he  held  subject  to  the  payment  of  the  whole  amount  thereof  in  caah^  unless 
the  same  shall  have  been  otherwise  determined  by  a  contract  duly  made  in 
writing  and  filed  with  the  registrar  of  joint  stock  companies  at  and  before 
the  issue  of  such  shares."  Spargo's  Case  is  thus  stated  by  Yice-Chancellor 
Malins  in  a  subsequent  similar  case  (Coates'  Case,  Law  Bep.,  17  £q.,  169,  177): 
"  Spai^  aigued  the  memorandum  of  association  for  thirty-one  shares,  and  be 
was,  in  consequence,  liable  to  pay  £1,550.      It  does  not  require  the  act  of 

1867  to  show  that  such  a  person  is  liable  for  the  amount  for  which  he  sub- 
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scribes,  and  the  vioe-warden  of  the  stannaries  conrt  pat  him  on  the  list  of 
contributories,  considering  that  he  had  incurred  a  liability  by  signing  the 
memorandum  of  association,  which  could  only  be  discharged  by  payment  in 
cash.  But  Spargo  had  also  agreed  to  sell  to  the  company  the  lease  of  a 
mine  for  £2,776,  and  in  a  settled  account  they  gave  him  credit  for  the  £2,776 
as  against  the  price  of  his  shares.  That  was  treated  by  the  court  of  appeals 
as  a  good  payment.  The  lease  of  the  mine  was  the  thing  with  which  the  com- 
pany was  trading,  and  so  they  gave  him  credit  for  that."  And  it  was  held  that 
the  aforementioned  section  25  of  the  companies  act  of  1867  had  not  altered 
the  law  as  to  what  would  constitute  a  good  payment  for  shares. 

In  Coates'  Case,  supra,  the  facts  were  shortly  these:  The  memorandum  of 
association  of  a  company  formed  for  the  purpose  of  purchasing  and  carrying 
on  the  business  before  that  time  carried  on  by  Coates  was  subscribed  by  Coates 
for  twenty-five  hundred  shares,  which  were  of  £1  each.  It  was  also  sub- 
scribed by  other  persons,  by  which  the  number  of  shares  taken  amounted  to 
\  sixty-two  hundred  and  sixty-five,  out  of  a  total  capital  of  seventy-five  hundred 
shares ;  and  the  company  could  only  issue  fresh  shares  by  special  resolution. 
The  articles  of  association  stated  that  an  agreement  had  been  prepared  be- 
tween Coates  and  the  company  for  the  sale  of  the  business  to  the  latter  for 
£5,000,  of  which  one-half  was  to  be  in  fuUy  paid-up  shares  of  the  company. 
This  agreement  was  executed  shortly  after  the  registration  of  the  memoran- 
dum and  articles  of  association,  and  was  filed  with  the  registrar  of  joint  stock 
companies.  As  between  Coates  and  the  company,  the  shares  for  which  he 
signed  the  memoranduiaa  were  treated  as  being  the  fully  paid-up  shares  which 
he  took  as  part  of  the  purchase  money,  and  he  was  debited  in  the  books  with 
£2,500  due  on  the  shares,  and  credited  with  £5,000  as  the  price  of  the  busi- 
ness. Under  these  facts  it  was  held  that  Coates  was  entitled,  even  as  to 
Qreditors  of  the  company,  to  treat  the  shares  for  which  he  subscribed  the 
memorandum  as  the  same  shares  as  those  for  which  he  sold  his  businqss;,  and 
that  the  shares  were  paid  for  in  cash,  within  the  meaning  of  the  twenty-fifth  sec^ 
tion  of  the  act  of  1867.  '^  In  truth,  it  appears  to  me,"  says  Lord  Justice  James 
(Law  Bep.,  8  Ch.,  411),  "that  anything  which  amounted  to  what  would  be  in 
law  sufficient  evidence  to  support  a  plea  of  payment  would  be  a  payment  ia 
cash  within  the  meaning  of  this  provision  (section  2p  of  companies  act  of 
1867).  The  object  of  the  section  was,  I  apprehend,  to  prevent  such  contracts 
as  had  been  before  the  court  in  Pettatt's  Case,  Law  Hep.,  2  Ch.,  527,  and  Elk- 
ington's  Case,  id.,  511,  in  which  a  man  was  to  take  shares  and  to  pay  for  them 
by  supplying  goods  when  wanted."  Applying  these  principles  to  CoateV 
Case,  above  referred  to,  Vice-Chancellor  Malins  (Coates'  Case,  Law  Kep.,  17 
£q.,  169,  179)  sayst  '^It  is  perfectly  clear  that  in  this  case  the  company  had 
entered  into  a  contract  which  would  have  justified  their  paying  Mr.  Coates 
£2,500  in  cash.  If  they  had  fulfilled  that  contract  they  would  have  handed 
him  bank  notes  or  a  check,  which  he  would  have  handed  back  again  in  dis- 
charge of  the  twenty-five  hundred  shares  for  which  he  signed  the  memoran- 
dum of  association.  .  •  •  I  am,  therefore,  of  opinion  that  the  transaction 
by  which  credit  was  given  to  Mr.  Coates  for  the  value  of  his  business  is  pre- 
cisely the  same  as  giving  Mr.  Spargo  credit  for  the  value  of  his  lease.  It  was 
settled  in  account,  and  they  would  have  been  justified  in  handing  the  money 
to  him,  and  then  he  would  have  handed  it  back  to  them  in  payment  of  the 
calls  on  the  shares  for  which  he  had  subscribed  the  memorandum  of  associa- 
tion.   I  think,  therefore,  that  Mr.  Coates  is  not  liable  to  pay  anything  on  these 
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shares."  The  case  was  one  in  which  the  official  liquidator  of  the  company, 
which,  had  become  insolvent,  sought  to  enforce  the  alleged  liability  of  Mr. 
Coates  by  having  him  placed  on  the  list  of  contributories  for  twenty-five  hun- 
dred shares  in  the  company  for  which  he  had.  signed  the  articles  of  association. 
Without  pursuing  the  subject  more  at  length,  we  are  of  opinion  that  the 
direction  to  the  jury  was  right,  and  that  the  motion  for  a  new  trial  must  be 
overruled.     Judgment  on  the  verdict, 

Tkeat,  J.,  concurs. 

SCOVILL  V.  THAYER, 
(15  Otto,  14»-159.     1881.) 

Error  to  U.  S.  Circuit  Courts  District  of  Massachusetts. 

Statement  or  Facts. —  In  November,  1870,  the  Fort  Scott  Coal  and  Mining 
Company  was  organized  under  the  Kansas  laws  with  a  capital  of  $100,000.  In 
April,  1871,  the  capital  stock  of  the  company  was  doubled,  which  was  legally 
done,*and  in  October  and  December,  1872,  it  was  again  doubled,  but  without 
authority  of  law.  At  the  close  of  the  year  1872  the  capital  stock  of  the  company 
was  nominally  $400,000,  of  which  one-half  had  been  added  in  violation  of  the 
law.  Thayer  was  a  stockholder.  He  held  two  hundred  and  eighty-five  shares 
of  the  first  two  issues.  On  two  hundred  of  these  shares  he  had  paid  $20  per 
share,  and  on  the  eighty-five  remaining  shares  he  had  paid  $40  per  share.  He 
held  of  the  later  stock  five  hundred  and  eighty-five  shares,  on  which  he  had 
paid  $50  per  share.  The  other  stockholders  had  paid  like  amounts  on  thei^ 
respective  shares. 

In  April,  1874,  the  company  was  adjudged  bankrupt  and  the  plaintiffs  in 
error  were  appointed  assignees.  In  March,  1876,  they  filed  a  petition  for  an 
order  to  make  an  assessment  and  call  upon  the  unpaid  stock  of  the  company  to 
pay  its  debts.  Further  proceedings  in  that  direction  were  had,  and  in  April, 
1877,  this  suit  was  brought  by  the  assignees  against  Thayer.  He  pleaded  a 
general  denial  and  the  statute  of  limitations.  There  was  a  judgment  in  his 
favor  on  the  defense  of  limitation.  Between  the  corporation  and  its  stockholders 
there  was  an  agreement  that  after  the  first  calls  had  been  paid  no  more  money 
should  b^  called  or  required  to  be  paid,  and  certificates  of  paid-up  stock  were 
issued  to  Thayer  as  well  as  other  stockholders. 

Opinion  by  Mb.  Justice  Woods. 

The  averments  made  in  the  declaration  were  substantially  supported  by  the 
agreed  statement,  and  there  should  have  been  judgment  thereon  for  the  plaint- 
iffs, unless,  upon  the  facts  as  disclosed-,  they  were  shown  not  to  be  entitled  to  a 
recovery  on  the  merits,  or  unless  the  statute  of  limitations  was  a  bar  to  the 
action.  The  defendant  insists,  ^r«^,  that  the  third  and  fourth  issues  of  stock, 
which  were  made  after  the  limit  had  been  reached,  within  which  the  amount  of 
capital  stock  of  the  company  was  restricted  by  the  laws  of  Kansas,  were  abso- 
lutely void,  and  no  assessment  could  be  made  on  them  which  he  was  bound  to 
pay ;  secondly,  that  the  sums  voluntarily  paid  by  him  upon  his  void  stock  should 
be  applied  to  the  payment  of  the  balance  due  on  his  valid  stock,  and  that  when 
so  applied  they  would  fully  satisfy  the  assessment  thereon ;  and  thirdly,  that  in 
any  event  the  facts  sustained  the  plea  of  the  statute  of  limitations.  We  shall 
consider  these  contentions  in  the  order  stated.  The  constitution  of  Kansas  for- 
bids special  charters.  Art.  12,  sec.  1.  All  corporations  in  that  state  are  there- 
fore organized  under  general  laws*    The  Fort  Scott  Coal  and  Mining  Company 
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was  organized  under  the  general  law  of  the  state,  which,  with  its  articles  of  in* 
corporation,  that  were  required  to  be  filed  with  the  secretary  of  state,  consti- 
tuted its  charter.  By  those  articles  the  original  stock  of  the  company  was 
fixed  at  $100,000.  Chap.  23,  sec.  14,  of  the  statutes  of  Kansas  provides  that 
"any  incorporation  may  increase  its  capital  stock  to  any  amount  not  exceeding 
double  the  amount  of  its  authorized  capital."  The  second  issue  increased  the 
stock  to  $200,000,  which  was  the  limit  prescribed  by  the  charter.  The  question^ 
therefore,  is  whether  the  stock  of  the  third  and  fourth  issues,  by  which  the 
aggregate  amount  was  raised  to  $400,000,  is  or  is  not  void. 

§  158.  Powers  of  oorporationa^  express  and  implied. 

As  a  general  rule,  corporations  can  have  and  exercise  only  such  powers  as  are 
expressly  conferred  on  them  by  the  act  of  incorporation,  and  such  implied 
powers  as  are  necessary  to  enable  them  to  perform  their  prescribed  duties. 
Fertilizing  Co.  v,  Hyde  Park,  97  U.  S.,  659  (§§  1287-91,  infra)\  Salomons  v. 
Laing,  12  Beav.,  339;  Eastern  Counties  E'y  v,  Hawkes,  5  11.  L.  Cas.,  331.  And 
it  is  well  settled  that  a  corporation  has  no  implied  power  to  change  the  amount 
of  its  capital  as  prescribed  in  its  charter,  and  that  all  attempts  to  do  so  are-void. 
Mechanics'  Bank  v,  New  York  &  New  Haven  R.  Co.,  13  N.  T.,  599;  New 
York  &  New  Haven  R.  Co.  v.  Schuyler,  34  id.,  30;  Railway  Co.  v.  Allerton, 
18  Wall.,  233  (§  134,  supra)',  Stace  &  Worth's  Case,  Law  Rep.,  4  Ch.  App.,  682, 
note. 

§  159.  Increase  of  stock  held  vltra  vires  and  void. 

In  this  case  the  attempt  to  increase  the  stock  of  the  /company  beyond  the 
limit  fixed  by  its  charter  was  ultra  vires.  The  increased  stock  itself  was,  there- 
fore, void.  It  conferred  on  the  holders  no  rights  and  subjected  them  to  no 
liabilities.  If  the  stock  of  the  first  and  second  issues  had  been  held  by  one  set 
of  holders,  and  the  stock  of  the  third  and  fourth  by  another,  in  a  contest  be- 
tween them  the  latter  would  have  been  excluded  from  all  participation  in  the 
management  of  the  company  or  in  its  profits.  To  decide  that  the  holders  of 
stock  issued  vltra  vires  have  the  same  rights  as  the  holders  of  authorized  stock 
is  to  ignore  and  override  the  limitations  and  prohibitions  of  the  charter.  We 
think  it  follows  that  if  the  holder  of  such  spurious  stock  has  none  of  the 
rights,  he  can  be  subjected  to  none  of  the  liabilities  of  a  holder  of  genuino 
stock.  His  contract  to  pay  for  spurious  shares  is  without  consideration  and 
cannot  be  enforced. 

§  160.  Stockholder  is  not  estopped  to  deny  the  validity  of  stock  because  he  voted 
to  issue  it. 

It  is  insisted,  however,  that  the  defendant  having  attended  by  proxy  the 
meetings  at  which  the  increase  of  the  stock  beyond  the  limit  imposed  by  law 
was  voted  for,  and  having  received  certificates  for  the  stock  thus  voted  for,  and 
after  such  increase  the  company,  by  its  agents,  having  held  itself  out  as  pos- 
sessing a  capital  of  $400,000,  and  invited  and  obtained  credit  on  the  faith  of 
such  representations,  he  is  now  estopped  from  denying  the  validity  of  the  stock 
and  his  obligation  to  pay  for  it  in  full.  We  think  that  he  is  not  estopped  to 
set  up  the  nullity  of  the  unauthorized  stock.  It  is  true  that  it  has  been  held 
by  this  court  that  a  stockholder  cannot  set  up  informalities  in  the  issue  of  stock 
which  the  corporation  had  the  power  to  create.  Upton  v,  Tribilcock,  91  U.  S., 
45  (§§  192-196,  infra) ;  Chubb  v.  Upton,  95  id.,  665 ;  Pullman  v.  Upton,  96  id., 
328  (§§  500,  501,  infra).  But  those  were  cases  where  the  increase  of  the  stock 
was  authorized  by  law.  The  increase  itself  was  legal  and  within  the  power  of 
the  corporation,  but  there  were  simply  informalities  in  the  steps  taken  to  eifect 
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the  increase.  These,  it  was  held,  were  cured  by  the  acts  and  acquiescence  of  the 
defendant.  But  here,  the  corporation  being  absolutely  without  power  to  in- 
crease its  stock  above  a  certain  limit,  the  acquiescence  of  the  shareholder  cau 
neither  give  it  validity  nor  bind  him  or  the  corporation.  "  A  distinction  must 
be  made  between  shares  which  the  company  had  no  power  to  issue  and  shares 
which  the  company  had  power  to  issue,  although  not  in  the  manner  in  which, 
or  upon  the  terms  upon  which,  they  have  been  issued.  The  holders  of  shares 
which  the  company  has  no  power  to  issue,  in  truth  had  nothing  at  all,  and  are 
not  contributors."  2  Lindloy,  Partnership,  138.  And  see  Lathrop  v.  Knee- 
land,  46  Barb.  (K  Y.),  432;  Ma<5kley'8  Case,  1  Ch.  D.,  247. 

In  Stace  &  Worth's  Case,  aupra^  it  appeared  that  there  was  an  agreement' 
for  the  amalgamation  of  the  London  Northern  Insurance  Corporation  and  the 
Life  Investment  Mortgage  Insurance  Company,  the  two  corporations  to  be 
formed  into  one,  under  the  name  of  the  corporation  first  mentioned.  The 
corporation  was  to  issue  shares  in  exchange  for  those  held  in  the  company,  and 
the  amalgamated  board  was  to  consist  of  the  five  directors  of  the  corporation, 
and  of  seven  of  the  directors  of  the  company,  to  be  selected  by  themselves. 
After  the  amalgamation  Stace  and  Worth,  it  was  alleged,  received  and  ac- 
cepted certificates  for  shares  in  the  corporation  in  exchange  for  their  shares  in 
the  connipany,  and  they,  with  five  others,  were  appointed  directors  of  the  cor- 
poration. Afterwards  a  resolution  was  passed  for  voluntarily  winding  up  the 
corporation,  and  the  names  of  Stace  and  Worth  were  placed  upon  the-  list  of 
contributors.  An  application  to  have  their  names  removed  from  the  list  was 
made  to  Vice-Chancelior  James,  who,  after  hearing  the  case  argued,  directed  their 
names  to  be  removed.  This  was  done  on  the  ground  that  the  agreement  for 
amalgamation  was  beyond  the  powers  of  the  corporation,  and,  therefore,  void. 
In  giving  the  reasons  for  his  decision  he  said:  ^'It  is,  however,  contended 
that,  notwithstanding  the  agreement  itself  was  ultra  vires  and  void,  yet  there 
are  personal  acts  and  things  personally  affecting  these  two  gentlemen  which 
render  them  still  liable  as  shareholders."  These  were  the  acceptance  of  shares 
by  Stace  and  Worth,  the  fact  that  their  names  appeared  on  the  register  of 
shareholders,  and  that  they  had  sat  as  directors  of  the  corporation  after  the 
attempted  amalgamation.  But  he  declared:  ''This  was  a  void  agreement 
with  a  void  acting  upon  it,  a  void  recognition  and  a  void  ratification  by  the 
acts  which  have  been  mentioned.  It  comes  to  an  aggregate  of  nothings,  and 
that  aggregate  of  nothings  is  all  that  there  is  to  fix  those  gentlemen  on  the 
list  of  stockholders." 

So  in  Zabriskie  v,  Cleveland,  etc.,  R  Co.,  23  How.,  381  (§§  926-931,  infra), 
this  court,  after  holding  the  railroad  company  to  be  liable  on  certain  bonds 
which  it  was  alleged  had  been  indorsed  by  the  directors  without  lawful  author- 
ity, added:  '' This  principle  does  not  impugn  the  doctrine  that  a  corporation 
cannot  vary  from  the  object  of  its  creation,  and  that  persons  dealing  with  a 
company  must  take  notice  of  whatever  is  contained  in  the  law  of  its  organiza- 
tion." 

Upon  the  principles  stated  in  these  authorities,  we  are  of  opinion  that 
the  defendant  is  not  estopped  by  any  acts  of  his,  to  assert  the  invalidity  of  the 
stock  issued  in  excess  of  the  limit  authorized  by  the  charter,  and  to  deny  his 
liabilitv  thereon. 

§  161.  nor  hy  representations  of  the  company* s  agents. 

It  would  seem  to  follow  that  if  he  is  not  estopped  by  his  own  acts,  he  is  not 
by  the  acts  of  the  agents  of  the  Fort  Scott  Coal  and  Mining  Company^  in 
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representing  the  company,  by  advertisements  and  otherwise,  as  having  a  capital 
of  $400,000.  The  officers  of  the  company  bad  no  authority  to  make  these 
representations,  and  the  public  no  right  to  trust  them.  Persons  dealing  with 
the  managers  of  a  corporation  must  take  notice  of  the  limitations  imposed 
upon  their  authority  by  the  act  of  incorporation.  Zabriskie  v.  Cleveland,  etc., 
E.  Co.,  supra.  The  laws  secured  to  the  public  and  the  creditors  an  infallible 
mode  of  ascertaining  the  real  capital  of  the  company.  They  were  bound  to 
know  that  the  law  permitted  no  such  increase  of  its  capital  stock  as  the  com- 
pany had  attempted  to  make,  and  that  any  representation  that  it  had  been 
made  was  false.  As  forcibly  suggested  by  counsel,  a  creditor,  who  has  been 
defrauded  by  misrepresentation  of  the  real  capital  of  the  company,  has  his 
remedy  in  an  action  of  tort  against  ail  who  participated  in  the  fraud.  But  the 
wrong  done  to  him  cannot  entitle  the  entire  body  of  creditors,  who  have  not 
suffered  from  the  alleged  fraud,  to  recover  of  the  entire  body  of  stockholders 
who  have  taken  no  part  in  it.  We  are  of  opinion,  therefore,  that  the  defendant 
is  not  estopped  by  the  acts  of  the  agents  and  officers  of  the  company  to  allege 
the  nullity  of  the  overissue  stock,  and  his  non-liability  to  an  assessment  on  such 
void  stock. 

§  1 62.  Payments  on  void  stock  cannot  he  set  off  against  calls  upon  valid  stock. 

The  next  question  for  our  consideration  is  whether  he  is  entitled  to  offset 
against  his  liability  to  pay  the  sum  due  on  his  valid  stock  the  money  paid  on 
his  void  stock.  It  is  a  general  rule  that  a  holder  of  claims  against  an  insolvent 
corporation  cannot  set  them  off  against  his  liability  for  an  assessment  on  bis 
Stock  in  the  corporation  in  a  suit  by  an  assignee  in  bankruptcy.  Sawyer  v. 
Hoag,  17  Wall.,  610  (§§  150-156,  supra);  Sanger  v.  Upton,  91  U.  S.,  66;  Scam- 
mon  V.  Kimball,  92  id.,  362;  County  of  Morgan  v.  Allen,  103  id.,  498.  The 
ground  upon  which  this  rule  stands  is  thus  stated  by  Mr.  Justice  Miller  in 
Sawyer  v.  Hoag:  "  The  debt  which  the  appellant  owed  for  his  stock  was  a  trust 
fund  devoted  to  the  payment  of  all  the  creditors  of  the  company.  As  soon  as 
the  company  became  insolvent,  and  this  fact  became  known  to  the  appellant, 
the  right  of  set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  It  became 
a  fund  belonging  in  equity  to  all  its  creditors,  and  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his  own  claim." 

§  1 63.  Stockholder  charged  with  knowledge  of  the  limits  of  the  charier. 

The  defendant  seeks  to  avoid  the  application  of  this  rule  to  his  case,  on  the 
ground  that  the  real  capital  of  the  company  was  only  $200,000,  and  this  con- 
stituted the  trust  fund  for  the  security  of  the  debts  of  the  company;  that  all 
the  money  that  had  been  paid  in  as  capital  stock  had  been  paid  into  that  fund, 
and  that  the  party  paying  any  money  to  that  fund  was  entitled  to  credit  upon 
his  dues  thereto.  We  cannot  assent  to  this  view.  He  was  as  much  bound  to 
know  the  limits  of  the  charter  of  the  company  in  which  he  was  a  stockholder 
as  the  public  or  creditors  of  the  company.  He  knew,  therefore,  that  all  stock 
issued  beyond  the  limit  fixed  by  the  charter  was  absolutely  void.  When  he 
paid  in  his  money  on  the  void  stock,  he  knew  that  he  was  not  paying  it  on  the 
valid  stock,  and  he  is  presumed  to  have  known  that  it  was  not  a  good  payment 
on  the  valid  stock.  The  company  had  no  right  to  apply  it  on  the  valid  stock 
without  his  direction.  He  never  directed  such  application,  and  it  remained  in. 
possession  of  the  company  until  the  rights  of  the  assignees  in  bankruptcy 
attached.  To  say  that  it  was  a  contribution  to  the  trust  fund  devoted  to  the 
payment  of  thie  creditors  of  the  company  is  an  entire  misapprehension.  It  could 
not  be  such  contribution  unless  it  were  a  payment  on  the  stock,  and  this,  we 
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have  seen,  was  not  the  case.  No  call  had  been  made  for  payment  on  the  valid 
stock,  to  which  the  amounts  paid  on  the  void  stock  could  be  said  to  apply.  No 
call  could  have  been  made  by  the  company,  under  its  agreement  with  the  stock- 
holders, unless  to  pay  its  creditors,  and  it  does  not  appear  that  when  the  pay- 
ments were  made  the  company  had  any  creditors.  It  was  a  voluntary  payment 
for  the  benefit  of  the  company,  and  tended  to  increase  the  value  of  the  author- 
ized stock.  In  that  way  the  stockholder  got  the  benefit  of  it.  There  is  no 
rule  of  law  or  equity  which  entitles  him,  in  a  contest  between  himself  and  a 
creditor  of  the  company,  either  to  receive  a  credit  for  it  on  his  unpaid  stock,  or 
to  have  it  repaid  to  him  pro  rata  out  of  the  assets  of  the  company.  We  are 
of  opinion,  therefore,  that  it  could  not  be  offset  against  the  money  due  on  the 
valid  stock  held  by  him. 

§  164.  Whea  statute  of  limitations  begins  to  run  on  stock  made  non-assessable 
in  fraud  of  auditors. 

We  are  next  to  consider  whether,  upon  the  facts  as  disclosed  by  the  record, 
the  defense  of  the  statute  of  limitations  should  have  been  sustained.  The  pre- 
cise question  with  which  we  have  to  deal  is,  when  would  this  action  at  law, 
brought  by  the  assignees  of  the  bankrupt  company  against  a  stockholder,  to 
recover  a  part  of  the  balance  due  on  his  stock,  be  barred  by  the  statute?  This 
will  depend  on  the  answer  to  the  question,  when  did  the  cause  of  action  accrue 
to  the  assignees?  In  other  words,  when  could  they  have  commenced  this  action 
against  this  defendant  to  recover  the  amount  due  on  his  stock?  Wilcox  v. 
Plumirier,  4  Pet,  172;  Amy  v.  Dubuque,  98  U.  S.,  470.  the  stock  held  by 
the  defendant  was  evidenced  by  certificates  of  full-paid  shares.  It  is  conceded 
to  have  been  the  contract  between  him  and  the  company  that  he  should  never 
be  called  upon  to  pay  any  further  assessments  upon  it.  The  same  contract 
was  made  with  all  the  other  shareholders,  and  the  fact  was  known  to  all.  As 
between  them  and  the  company  this  was  a  perfectly  valid  agreement.  It  was 
not  forbidden  by  the  charter  or  by  any  law  or  public  policy,  and  as  between 
the  company  and  the  stockholders  was  just  as  binding  as  if  it  bad  been 
expressly  authorized  by  the  charter. 

If  the  company,  for  the  purpose  of  increasing  its  business,  had  called  upon 
the  stockholders  to  pay  up  that  part  of  their  stock  which  had  been  satisfied 
"by  discount"  according  to  their  contract,  they  could  have  successfully  resisted 
Buch  a  demand.  No  suit  could  have  been  maintained  by  the  company  to  col- 
lect the  unpaid  stock  for  such  a  purpose.  The  shares  were  issued  as  full  paid, 
on  a  fair  understanding,  and  that  bound  the  company.  In  fact,  it  has  been 
held  in  recent  English  cases  that  not  only  is  the  company  but  its  creditors  also 
are  bound  by  such  a  contract.  Waterhouse  v,  Jamieson,  Law  Rep.,  2  H.  L. 
(Sc),  29;  Currie's  Case,  3  De  G.,  J.  &  S.,  367;  Carling,  Hespeler,  and  Walsh's 
Cases,  1  Ch.  D.,  115.  But  the  doctrine  of  this  court  is,  that  such  a  contract, 
though  binding  on  the  company,  is  a  fraud  in  law  on  its  creditors,  which  they 
can  set  aside;  that  when  their  rights  intervene  and  their  claims  are  to  be  satis- 
fied, the  stockholders  can  be  required  to  pay  their  stock  in  full.  Sawyer  v. 
Hoag,  17  Wall.,  610  (§§150-1 56,  «?^pm);  New  Albany  v.  Burke,  11  id.,  96; 
Burke  v.  Smith,  16  id.,  390  (§§  182-1S6,  infra).  The  reason  is,  that  the  stock 
subscribed  is  considered  in  equity  as  a  trust  fund  for  the  payment  of  creditors. 
Wood  V.  Dummer,  3  Mason,  308  (§§  378-38S,  infra)\  Mumma  v.  Potomac  Co., 
8  Pet.,  281  (§§  1441-42,  infrd)\  Ogilvie  v.  Knox  Ins.  Co.,  22  How.,  387  (g§  189- 
191,  infrd)\  Sawyer  v.  Hoag,  supra.    It  i^  so  held  out  to  the  public,  who  have 

no  means  of  knowing  the  private  contracts  made  between  the  corporation  and 
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its  stockholders.  The  creditor  has,  therefore,  the  right  to  presume  that  the 
stock  subscribed  has  been  or  will  be  paid  up,  and  if  it  is  not,  a  court  of  equity 
will  at  his  instance  require  it  to  be  paid. 

§  165. duty  of  assignee  in  hankruptcy. 

In  this  case  the  managers  and  agents  of  the  bankrupt  con^pany  had  in  effect 
represented  to  the  public  that  all  its  capital  stock  had  been  subscribed  for,  and 
had  been  or  would  be  paid  in  full.  Considered,  therefore,  in  the  view  of  a  court 
of  equity,  the  contract  between  the  company  and  its  stockholders  was  this, 
namely,  that  the  stockholders  should  pay,  say,  for  example,  twenty  dollars  per 
share  on  their  stock  and  no  more,  unless  it  became  necessary  to  pay  more  to 
satisfy  the  creditors  of  the  company,  and  when  the  necessity  arose  and  the 
amount  required  was  ascertained,  then  to  make  such  additional  paymant  on  the 
stock  as  the  satisfaction  of  the  claims  of  creditors  required.  When  the  com- 
pany was  adjudicated  a  bankrupt  the  assignees  were  bound  by  this  contract 
thus  equitably  construed.  Their  duty  was  to  collect  a  sufficient  sum  upon  the 
unpaid  stock,  which,  with  the  other  assets  of  the  company,  would  be  suRicient 
to  satisfy  the  company's  creditors.  They  were  authorized  to  collect  no  more. 
If  it  should  turn  out  that  the  other  assets  were  sufficient,  no  action  would  lie 
against  the  stockholder  for  the  balance  due  on  his  stock.  For  if  in  a  bank- 
ruptcy proceeding  any  surplus  remained  after  payment  of  debts,  it  would  go 
to  the  company,  and  not  to  the  stockholders.  And  we  have  seen  that  the  com- 
pany in  this  case  would  have  no  right  to  any  surplus. 

§  16C.  stock  payable  on  call;  a  court  of  equity  may  make  the  call. 

The  question  for  solution  is,  therefore,  when,  under  the  facts  of  this  case,  did 
the  cause  of  action  accrue  against  the  defendant  in  error?  Certainly  not  until 
it  became  his  duty  to  pay  according  to  the  terms  of  his  contract  or  according 
to  law.  It  is  well  settled  that  when  stock  is  subscribed  to  be  paid  upon  call  of 
the  company,  and  the  company  refuses  or  neglects  to  make  the  call,  a  court  of 
equity  may  itself  make  the  call  if  the  interests  of  the  creditors  require  it. 
The  court  will  do  what  it  is  the  duty  of  the  company  to  do.  Curry  v,  Wood- 
ward, 53  Ala.,  371;  Robinson  v.  Bank  of  Darien,  etc.,  18  Ga.,  65;  Ward  v. 
Griswoldville  ManuPg  Co.,  1 6  Conn.,  593.  But,  under  such  circumstances,  before 
there  is  any  obligation  upon  the  stockholder  to  pay  without  an  assessment  and 
call  by  the  company,  there  must  be  some  order  of  a  court  of  competent  juris- 
diction, or,  at  the  very  least,  some  authorized  demand  upon  him  for  payment. 
And  it  is  clear  the  statute  of  limitations  does  not  begin  to  run  in  his  favor  until 
such  order  or  demand.  Van  Hook  v.  Whitlock,  3  Paige  (K  Y.),  409;  Salisbury 
V.  Black,  6  Har.  &  J.  (Md.),  293;  Sinkler  v.  Turnpike  Co.,  3  Penn.,  149;  Wal- 
ter V,  Walter,  1  Whart.  (Pa.),  292;  Quigg  v.  Kittredge,  18  N.  H.,  137;  Ifimmo 
V.  Walker,  14  La.  Ann.,  581.  In  this  case  there  was  no  obligation  resting  on 
the  stockholder  to  pay  at  all  until  some  authorized  demand  in  behalf  of  cred- 
itors was  made  for  payment.  The  defendant  owed  the  creditors  nothing,  and 
he  owed  the  company  nothing  save  such  unpaid  portion  of  his  stock  as  might 
be  necessary  to  satisfy  the  claims  of  the  creditors.  Upon  the  bankruptcy  of 
the  company  his  obligation  was  to  pay  to  the  assignees,  upon  demand,  such  an 
amount  upon  his  unpaid  stock  as  would  be  sufficient,  with  the  other  assets  of 
the  company,  to  pay  its  debts.  He  was  under  no  obligation  to  pay  any  more, 
and  he  was  under  no  obligation  to  pay  anything  until  the  amount  necessary 
for  him  to  pay  was  at  least  approximately  ascertained.  Until  then  his  obliga- 
tion to  pay  did  not  become  complete.  But  not  only  was  it  necessary  that  the 
amount  required  to  satisfy  creditoi:s  should  be  ascertained,  but  that  the  agree- 
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ment  between  the  company  and  the  stockholder  to  the  effect  *  that  the  latter 
should  not  be  required  to  make  any  further  payments  on  his  stock  should  be  set 
aside  as  in  fraud  of  creditors.  No  action  at  law  would  lie  to  recover  the  unpaid 
balance  due  on  the  stock  until  this  was  done.  The  proceeding  for  an  assess- 
ment in  the  bankruptcy  court  was,  in  effect,  a  proceeding  to  accomplish  two 
purposes:  first,  to  set  aside  the  contract  between  the  company  and  the  stock- 
holder; and  second,  to  fix  the  amount  which  he  should  be  required  to  pay. 
Until  these  things  were  done  the  cause  of  action  against  the  stockholder  did 
not  accrue,  although  his  primary  obligation  was  assumed  at  the  time  when  he 
subscribed  the  stock. 

It  appears  from  the  petition  of  the  assignees  for  an  assessment  upon  the 
stock  of  the  bankrupt  company  that  they  had  used  due  diligence  to  ascertain 
what  additional  payments  on  the  stock  would  be  required  to  pay  off  the  claims 
of  creditors;  that  at  as  early  a  time  as  possible  they  applied  to  the  court  for 
an  order  directing  that  the  stockholders  should  pay  a  part  of  the  amount  due 
on  their  shares  of  stock,  and  assessing  the  stock  therefor;  that  the  order  was 
mide  accordingly,  and  within  five  months  thereafter  this  action  at  law  was 
begun  to  enforce  its  payment.  If,  therefore,  the  right  to  bring  this  suit  did  not 
accrue  to  the  assignees  until  the  assessment  was  made  upon  the  stock  by  the 
court,  and  the  stockholders  were  required  to  pay  it,  the  action  was  brought 
long  before  the  limitation  of  the  statute  could  bar  it. 

All  the  delay  which  has  occurred  has  been  caused  by  the  proceedings  of  the 
assignees,  taken  for  the  benefit  of  the  stockholders,  in  order  that  they  might  not 
be  subjected  to  unnecessary  and  onerous  exactions.  The  lapse  of  time  between 
the  filing  of  the  petition  for  the  assessment  and  the  decree  of  the  bankruptcy 
court  thereon  is  chargeable  to  continuances  made  by  order  of  the  court  and  to 
the  opposition  of  the  stockholder  referred  to.  It  does  not  lie  in  the  mouth  of 
the  defendant  to  say  that,  while  the  steps  necessary  to  fix  his  liability  and 
limit  its  amount  were  being  taken,  the  bar  of  the  statute  has  intervened  and  cut 
off  his  liability  altogether.  The  cases  cited  by  the  defendant  to  sustain  his  con- 
tention that  the  cause  of  action  accrued  to  the  assignees  in  bankruptcy  at  the 
time  of  their  appointment  are  clearly  distinguishable  from  this.  In  Terry  v. 
Tubman,  92  U.  S.,  156,  the  suit  was  by  a  bill-holder  of  an  insolvent  bank 
against  a  stockholder  to  enforce  the  individual  liability  of  the  latter  to  pay  the 
bills  of  the  bank  held  by  the  former.  The  court  decided  that  the  case  was  not 
so  much  like  that  of  the  guaranty  of  the  collection  of  a  debt,  where  a  previous 
proceeding  against  the  principal  is  implied,  as  it  was  like  a  guaranty  of  pay- 
ment where  resort  may  be  had  at  once  to  the  guarantor,  without  a  previous 
proceeding  against  the  principal.  The  conclusion  of  the  court,  therefore,  was 
that  the  cause  of  action  in  favor  of  the  bill-holder  arose  against  the  stockholder 
when  the  bank  ceased  to  redeem  its  notes  and  became  notoriously  and  con- 
tinuously insolvent.  It  is  clear  that  this  authority  has  no  application  to  the 
qoestion  in  hand. 

The  case  of  Terry  v.  Anderson,  95  U.  S.,  628,  also  relied  on  by  the  defend- 
ant, was  a  suit  in  equity  to  enforce  the  individual  liability  of  the  stockholders 
of  a  bank  and  to  collect  unpaid  subscriptions  to  its  capital  stock.  There  was 
no  agreement  on  the  part  of  the  bank  not  to  collect  the  balance  due  on  the 
stock.  The  bank  itself  could  have  enforced  payment,  without  regard  to  the 
necessity  for  its  collection,  to  satisfy  the  debts  of  the  bank.  And  so  the  court 
held  that  the  statute  of  limitations  began  to  run  against  the  bank  and  its  cred- 
itors, in  favor  of  the  stockholder,  when  the  bank  stopped  payment.    In  Baker 
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V.  Atlas  Bank,  9  Mete.  (Mass.),  182,  and  Commonwealth  v.  Cochitaate  Bank, 
3  Allen  (Mass.),  42,  also  relied  on  by  the  defendant,  it  appeared  that  upon  sus- 
pension of  payment  by  the  banks  there  was  a  present  and  unconditional  liability 
of  their  stockholders,  which  the  court  held  was  barred  by  the  limitation  of  six 
years.  In  the  case  of  Baker  v.  Atlas  Bank  the  court  said :  "  The  demand 
sought  to  be  enforced  in  this  suit  was  a  debt  alleged  to  be  due  to  the  bank. 
Whenever,  therefore,  the  bank  became  insolvent  by  the  loss  of  its  capital  stock 
an  action  accrued  to  the  bank,  according  to  the  construction  of  the  thirtieth 
section  (R.  S.,  c.  36),  which  is  contended  for  by  plaintiff's  counsel  to  recover  the 
sum  from  the  stockholders  respectively,  equal  to  each  one's  share  of  stock. 
The  statute,  therefore,  began  to  run  in  strictness  immediately  on  the  loss  of  the 
capital  stock,  and  certainly  when  the  bank  stopped  payment,  and  after  the 
lapse  of  six  years  from  that  time  the  debt  was  barred." 

But  in  the  present  case,  as  we  have  seen,  there  was,  as  between  the  company 
and  its  stockholders,  no  obligation  on  the  part  of  the  latter  to  pay  the  residue 
of  their  stock,  unless  it  became  necessary  to  satisfy  creditors.  We  think,  there- 
fore, we  are  safe  in  saying  that  the  statute  did  not  begin  to  run  in  favor  of  the 
stockholders  until  at  the  very  least  the  necessity  for  the  payment  had  been 
ascertained  and  an  authorized  demand  of  payment  made.  It  is  said  by  the  de- 
fendant that  to  hold  that  the  suit  to  recover  the  sums  due  on  the  stock  held  by 
him  is  not  barred  would  defeat  thie  policy  of  the  bankrupt  act,  which  is  a  speedy 
settlement  of  the  bankrupt's  estate  and  the  equitable  distribution  of  his  assets 
among  the  creditors.  Unquestionably  a  prompt  administration  of  the  bank- 
rupt's assets  was  one  of  the  ends  which  that  act  had  in  view ;  but  this  policy 
must  be  held  to  be  subordinate  to  a  just  regard  for  the  rights  of  both  the  cred- 
itors and  debtors  of  the  bankrupt  estate.  The  debtor  cannot  be  forced  to  pay 
before  his  contract  requires  it,  merely  because  the  assignee  may  be  in  haste  to 
close  up  the  estate.  If  his  obligation  were  evidenced  by  a  promissory  note  due 
at  a  future  day,  he  could  not  be  compelled  to  pay  it  before  maturity  in  order 
that  the  estate  might  be  speedily  settled.  So  if  some  act  must  be  done  by  the 
assignee,  such  as  a  demand  of  payment  before  his  liability  is  fixed,  he  cannot  be 
compelled  to  pay  until  the  prerequisites  have  been  performed.  In  short,  until 
an  unconditional  liability  to  pay  something  is  fastened  on  the  debtor  no  action 
can  be  maintained  against  him,  and  the  statute  of  limitations  does  not  begin  to 
run  in  his  favor.  The  suggestion  that  the  assignee  may  postpone  indefinitely 
the  necessary  steps  to  fix  the  liability  of  the  debtor,  and  thus  defeat  the  policy 
of  the  law,  does  not  answer  the  proposition  that  the  debtor  cannot  be  sued 
until  a  cause  of  action  has  accrued  against  him.  It  is  presumed  that  the 
assignee  will  do  his  duty.  If  he  fails  to  do  it  he  is  subject  to  the  order  of  the 
bankruptcy  court,  which,  at  the  instance  of  those  interested,  can  compel  him  to 
act. 

Our  opinion  is,  therefore,  that  this  action  at  law,  prosecuted  by  the  plaintiffs, 
assignees  in  bankruptcy  of  the  Fort  Scott  Coal  and  Mining  Company,  against 
the  defendant,  to  recover  from  him  the  balance  due  on  his  unpaid  valid  stock 
in  said  company,  was  not  barred  by  the  limitation  of  two  years  prescribed  by 
the  bankrupt  act.  For  the  error  in  holding  that  the  action  was  barred,  the 
judgment  of  the  circuit  court  must  be  reversed,  and  the  cause  remanded  with 
directions  to  award  a  new  trial. 

Justices  Field  and  Gray  dissented. 
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STEACY  V.  LITTLE  ROCK  &  FORT  SMITH  RAILROAD  COMPANY. 
(Circuit  Court  for  Arkansas:  5  Dillon,  348-380.     1879.) 

Statement  of  Facts. — The  Little  Rock  &  Fort  Smith  Eailroad  Company 
was  organized  in  1853  under  the  general  laws  of  the  state  of  Arkansas,  and 
continued  in  existence  by  a  special  act  of  incorporation,  approved  January  22, 
1565.  This  act  authorized  the  directors  of  the  company  '^  to  contract  specially 
for  work,  labor  or  materials  to  be  furnished  to  the  company,  and  agree 
whether  the  whole  or  any  part  thereof  shall  be  payable  in  the  capital  stock  of 
the  company  "  (section  17);  and  to  "  receive  subscriptions  for  stock,  payable  in 
labor  or  materials  in  and  for  the  road  "  (section  29).  This  charter  also  pro- 
vided (section  25)  that  "  Ko  stockholder  in  this  company  shall  be  in  any  event 
responsible  for  losses  of  the  company  to  any  greater  amount  or  extent  in  the 
whole  than  the  amount  of  stock  subscribed  for  and  taken  by  him."  In  April^ 
1S68,  a  new  constitution  went  into  effect  in  Arkansas  providing,  amongst  other 
things,  that  '^  Dues  from  corporations  shall  be  secured  by  such  individual  lia- 
biUty  of  the  stockholders  and  other  means  as  may  be  prescribed  by  law ;  but, 
in  all  cases,  each  stockholder  shall  be  liable,  over  and  above  the  stock  by  him 
or  her  owned,  and  any  amount  unpaid  thereon,  to  a  farther  sum  at  least  equal 
in  amount  to  such  stock."  After  the  adoption  of  this  constitutional  provision 
a  construction  contract  was  made  with  one  Fisher  by  the  company  to  build  its 
railway  and  to  take  pay  therefor  in  its  stocks  and  bonds,  and  as  the  fulfilment 
of  this  contract  by  Fisher  progressed,  stocks  and  bonds  to  a  large  amount  were 
accordingly  issued  to  him  by  the  company,  the  stock  being  issued  as  ^'  full- 
paid."  Of  a  large  amount  of  this  stock  Atkins  and  Converse  became  owners  by 
purchase  in  the  Boston  market  without  notice  of  any  facts  connected  with  its 
issne. 

Steacy  and  Hurley,  owners  of  unsatisfied  judgments  against  the  railway  com- 
pany, seek  to  hold  Atkins  and  Converse  liable  to  contribute  to  satisfy  such  judg* 
ments  on  the  grounds:  (1)  That  the  stock  held  by  them,  is  not  fully  paid  up, 
because  the  work  done  and  materials  furnished  were  not  in  fact  worth  the  par 
value  of  the  stock  issued  in  payment  for  them ;  and  (2)  under  the  constitutional 
provision  quoted  making  shareholders  liable  ^^  to  a  further  sum  equal  in  amount 
to  such  stock."  Steacy  and  Hurley  also  seek  to  hold  liable  the  counties  of  Con- 
way, Pope,  Johnson  and  Crawford.  Prior  to  1869  these  counties  had  severally 
subscribed  to  the  stock  of  the  railway  company,  and  paid  twenty-seven  per 
cent,  thereof.  In  defense  they  rely  upon  the  action  of  the  shareholdens^ 
Decembers,  1869,  and  of  the  directors,  January  25,  1870,  releasing  them  from 
farther  liability.  They  also  rely  upon  complainants'  laches,  and  upon  the  stat- 
ute of  limitations. 

§  167.  Authority  to  contract  for  huildinff  iHXxd, 

Opinion  by  Dillon,  J. 

It  is  not  necessary  to  decide  whether  the  company's  contract  with  Warren 
Fisher,  Jr.,  for  the  construction  of  the  road,  would  have  been  held  valid  if  it 
had  been  assailed  by  non-concurring  shareholders  or  by  the  creditors  of  the 
company.  A  contract  for  the  construction  of  the  whole  road  seems,  however, 
to  have  been  contemplated  as  permissible  by  the  nineteenth  section  of  the  com- 
pany's charter;  and  the  seventeenth  and  twenty-ninth  sections  contained  ex- 
press authority  to  receive  subscriptions  for  stock,  ^'  payable  in  labor  or  materials 
in  and  for  the  road ;"..."  bond  being  taken  to  the  company,  with  secu- 
rity, for  the  faithful  performance  of  the  work  or  furnishing  of  the  materials." 
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But  it  is  not  necessary  to  pass  upon  the  validity  of  the  Fisher  contract,  for  the 
reason  that  the  complainants'  bills  do  not  attack  it  either  es  being  fraudulent 
or  ultra  vires,  Nor  has  it  been  assailed  in  argument  on  either  of  these  grounds, 
or  on  any  ground,  by  the  learned  counsel  for  the  complainants.  In  these  causes 
the  validity  of  that  contract,  so  far  as  it  authorized  the  issue  of  ^stock  in  pay- 
ment for  work  done  by  Fisher,  must,  therefore,  be  assumed.  Stock  was  thus 
issued,  purporting  to  be  full-paid  stock. 

Further  Statement  of  Facts. —  On  September  2,  1869,  the  directors  of  the 
company  ordered  the  secretary  to  issue  $35,000  in  the  common  stock  of  the 
company,  at  par,  "on  account  of  work  done  and  materials  furnished  under 
the  contract  for  the  construction  of  the  road,  previous  to  September  1,  1869." 
On  February  8,  1870,  the  engineers  of  the  company  were  instructed,  by  the 
unanimous  vote  of  the  directors,  to  make  a  detailed  estimate  of  all  work  done 
and  materials  furnished  by  Fisher,  and  report;  and  in  July,  1870,  the  report 
having  been  made,  the  directors  unanimously  authorized  the  delivery  to  Fisher 
of  $787,500  first  mortgage  bonds,  $1,125,000  land  grant  bonds,  $675,000  in  the 
preferred  stock,  and  $675,000  in  the  common  stock  of  the  company ;  '•'  such 
being  the  estimate  of  the  consulting  engineer  of  the  company  of  the  amount 
now  due  him  on  his  contracV^  It  was  also  resolved,  at  the  same  meeting,  "that 
the  president  might,  in  his  discretion,  advance  to  Fisher  any  greater  amount  of 
bonds  or  stock,  upon  bis  giving  good  and  sufiicient  security  under  his  contract." 
On  November  15,  1870,  the  directors  authorized  the  executive  committee  to 
issue  to  Fisher  "stock  and  bonds  of  this  road  in  such  amounts  and  at  such  times 
as  they  may  deem  expedient."  Some  stock  was  advanced,  under  authority 
thus  conferred,  without  security  being  required ;  but  this  latter  fact  does  not 
appear  on  the  records  of  the  company.  The  stock  earned  under  the  contract, 
and  that  issued  in  advance  of  being  earned,  was  in  the  same  form,  and  alike 
purported  to  be  paid-up  stock.  The  defendants,  Atkins  and  Converse,  never 
made  an  original  subscription  to  the  stock  of  the  company,  and  they  became 
holders  of  its  shares  by  the  purchase  of  the  same  in  Boston,  through  brokers 
in  the  market,  without  any  actual  knowledge  of  the  facts  connected  with  its 
issue.  The  shares  thus  purchased  by  the  defendants,  Atkins  and  Converse, 
were  shares  which  had  been  issued  to  Fisher  by  the  company,  under  the  resolu- 
tions and  circumstances  hereinbefore  set  forth.;  but  whether  these  shares  were 
shares  which  had  been  fully  earned  by  Fisher,  or  shares  which  had  been  ad- 
vanced to  him  in  anticipation  of  work  to  be  done,  does  not  appear,  nor  is  it 
possible,  as  counsel  concede,  ever  to  ascertain. 

The  ground  of  liability  on  the  part  of  the  defendants,  Atkins  and  Converse, 
is  that,  in  point  of  fact,  none  of  the  shares  issued  to  Fisher  were  ever  paid  for; 
that  he  had  received  in  bonds  more  in. value  than  the  work  he  performed  under 
his  contract  was  worth ;  that,  not  having  complied  with  his  contract,  his  agree- 
ment, contained  in  his  construction  contract  with  the  company,  to  take  the 
shares,  must  now  be  regarded  and  treated  as  an  agreement  to  pay  for  the  shares 
in  cash ;  and  that  shares,  not  being  negotiable  in  the  sense  of  the  law  merchant^ 
are  open  in  the  hands  of  every  holder  to  all  the  equities  which  attach  to  them 
in  the  hands  of  the  original  taker;  and,  therefore,  since  Fisher,  if  he  held  the 
shares,  could  be  compelled  to  pay  for  them  by  the  company,  or,  at  all  events, 
by  its  creditors,  the  present  holders  of  such  shares,  although  they  are  holders 
for  value,  and  without  actual  notice  of  the  equities  in  respect  thereto  as  be- 
tween Fisher  and  the  company,  are  necessarily  charged  with  the  obligatiwM 
which  attach  to  the  original  subscriber  or  holder  of  the  shares.    There  is  no 
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all^^tion  in  the  bills  of  complaint  that  the  defendants,  Atkins  and  Converse, 
were  in  any  way  interested  in,  or  parties  to,  the  contracts  under  which  said 
shares  of  stock  were  issued,  or  that  they  had  any  knowledge  of  such  contracts 
when  they  purchased  their  shares  of  stock.  Neither  is  there  any  allegation  in 
the  bills  of  complaint  that  said  defendants  were  parties  or  privies  to  any  over- 
issue or  overpayment  of  bonds  or  stock  by  said  company  to  Fisher,  Jr.,  or  that 
the  defendants  bad  anv  knowledo^e  or  information  that  such  allesfed  overissues 
or  overpayments  had  been  made.  Neither  is  there  any  allegation  that  the 
defendants  had  anv  knowledo^e  or  information  that  the  shares  of  stock  owned 
by  them  had  not  been  paid  for  in  full,  or  that  they  had  any  knowledge  or 
information  that  their  certificates  of  stock  were  issued  in  fraud  of  the  rights  of 
creditors.  Upon  the  allegations  of  the  plaintiffs'  bills,  as  well  as  upon  the 
proofs,  these  defendants  are  to  be  treated  as  the  bona  fide  purchasers  and  hold- 
ers of  the  shares  of  stock  by  them  severally  owned.  The  plaintiffs  nowhere 
allege,  indeed,  that  any  shares  of  stock  were  issued  to  said  Fisher,  Jr.,  by  said 
corporation,  otherwise  than  in  accordance  with  the  terms  of  said  contract, 
or  that  any  shares  were  issued  in  excess  of  the  stipulations  of  said  con- 
tract. 

§  168.  Shares  paid  with  hAor  and  materiala  cannot  he  treated  a%  unpaid 
against  a  bona  fide  ^purchaser  without  notice  of  equities  between  the  company  and 
the  contractor. 

It  is  our  judgment,  especially  in  view  of  the  provisions  of  sections  17,  19  and 
29  of  the  company's  charter  before  adverted  to,  that  shares  of  stock  issued  as 
fall-paid  shares  by  authority  of  the  board  of  directors  under  the  construction 
contract,  which  was  never  questioned  by  the  eompany,  or  its  shareholders  or 
creditors,  and  which  is  not  assailed  or  impeached  by  the  pleadings  in  the  cause, 
and  sold  by  the  contractor  as  full-paid  shares  to  purchasers  for  value  without 
actual  notice  of  the  equities  between  the  contractor  and  the  company,  if  any 
there  be,  cannot  be  held  subject  to  such  equities,  and  to  a  liability  to  have 
shares  thus  issued  and  thus  purchased  treated  as  unpaid  stock.  No  case  hold- 
ing such  a  doctrine  was  referred  to  by  the  learned  counsel  for  the  complainants, 
and  it  is  confidently  believed  that  no  such  judgment  has  ever  been  pronounced. 
It  is  difficult  to  perceive  any  principle  of  reason  or  law  on  which  such  a  judg- 
ment could  rest.  The  company  have  the  power  to  issue  its  shares.  It  cannot, 
without  special  authority  from  the  legislature,  issue  its  shares  as  full  paid  without 
actual  payment  in  money,  or,  at  least,  in  money's  worth.  A  leading  object  of 
the  creation  of  corporations  and  the  issue  of  shares  is  that  the  shares  may  be 
transferred  with  all  practicable  facility.  Bank  v.  Lanier,  11  Wall.,  369;  New 
York,  etc.,  R.  Co.  v.  Schuyler,  34  N.  Y.,  30,  82.  The  company's  directors  and 
officers  are  the  guardians  of  the  company's  rights.  They  ought  not  to  issue 
shares  in  violation  of  their  duty.  They  know  whether  the  shares  have  been 
paid  for  or  not. '  This  the  public  have  no  means  of  knowing,  and  no  effectual 
means  for  ascertaining.  If  the  company's  directors  or  other  authorized  officers 
commit  a  fraud  upon  the  company  in  this  respect,  they  are  undoubtedly  liable 
therefor.  But  can  any  one  point  out  wherein  the  equities  of  the  creditor  of  a 
company  thus  defrauded  by  its  officers  is  superior  to  the  equities  of  those  who 
have  acted  upon  the  representations  of  such  officers  within  the  scope  of  their 
powers,  accredited  by  resolutions  of  the  directors  and  authenticated  by  the 
corporate  seal,  and  upon  such  solemn  assurances  purchased  the  shares  of  the 
company?    Grant  that  the  capital  stock  is  a  trust  fund  for  the  benefit  of 

creditors,  yet  this  trust  cannot  be  followed,  any  more  than  other  trusts,  into 
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tho  hands  of  hona  fide  purchasers  for  value.    Per  Swayne,  J.,  in  Sanger  v. 
Upton,  91  U.  S.,  56,  GO. 

What  contract  did  the  defendants  Atkins  and  Con  verse  make  ?  They  made 
a  contract  to  buy,  and  did  buy,  what  the  company  had  issued  and  represented 
to  be  full-paid  shares,  without  notice  that  this  representation  was  untrue.  If 
the  representation  thus  made  is  true,  they  are  under  no  liability  again  to  pay 
for  the  shares.  If  the  shares  had  been  represented  to  have  been  unpaid,  norv 
constat  that  they  would  have  purchased  them.  Clearly,  the  oompany  would 
be  estopped  to  make  the  claim  here  advanced  by  its  creditors.  Again,  we  ask, 
in  what  consists  the  superior  equity  of  the  creditor  over  the  obvious  equities 
which  exist  in  favor  of  such  a  purchaser  of  the  company's  shares?  The  creditor 
trusted  that  the  company's  officers  would  not  violate  their  duty ;  the  purchaser 
trusted  that  they  had  not  violated  their  duty. 

§  1 69.  Rights  of  a  hona  fide  transferee  of  shares. 

The  rights  and  obligations  of  a  bona  fide  transferee  of  shares  purporting  to 
be  full-paid  shares  are  different  from  the  rights  and  obligations  of  the  trans- 
feree of  shares  which  do  not  purport  to  be  full-paid.  In  cases  where  the  cer- 
tificates show  on  their  face  that  the  shares  have  been  paid  in  part  only,  the 
law  implies  a  promise  by  the  transferee  to  pay  the  balance  due  upon  the  shares 
upon  calls  when  he  has  come  into  privity  with  the  company.  Webster  v. 
Upton,  91  U.  S.,  65,  69  (§§  496-499,  infra)\  Upton  v.  Tribiloook,  id.,  45 
(§§  192-196,  infra).  Such  an  implied  promise  rests  upon  the  reasonable  and 
obvious  ground  that  the  transferee  has  knowingly  and  voluntarily  assumed  the 
liability  of  the  transferrer.  But  upon  what  ground  can  the  law  raise  a  promise 
to  pay  the  balance  due  upon  shares  when  the  company  has  asserted,  and  the 
purchaser  acts  upon  the  assurance,  that  the  shares  have  been  f uUy  paid  ? 

The  question  hei;e  urged  by  the  complainants  is  settled  by  the  universal 
practice  of  business  men,  as  well  as  by  the  judgments  of  the  courts.  Millions 
of  dollars  of  stocks  are  sold  in  this  country  every  week,  and  there  i^  no  practice 
on  the  part  of  purchasers,  and  no  understanding  that  the  law  requires  of  them, 
that  they  shall  ascertain  aliunde  the  representations  of  the  company's  author- 
ized officers  that  certificates  of  full-paid  stock  have  in  fact  been  fully  paid. 
How  could  a  purchaser  ascertain  this  fact?  Must  he  go  to  the  records  of  the 
particular  corporation,  in  a  remote  and  distant  state  it  may  be,  and  make  au 
examination  before  he  can  safely  buy?  What  more  value  is  to  be  placed  upon 
facts  stated  in  the  records  than  upon  those  stated  under  the  corporate  seal,  by 
the  authorized  officers,  as  respects  matters  infra  vires  f  .  Officers  who  would 
state  a  falsehood  on  the  certificate  of  stock  would  state  it  on  the  corporate 
records,  if  this  were  necessary  to  make  the  intended  fraud  effectual.  And 
hence  the  duty  so  much  insisted  on  in  argument,  that  a  purchaser  is  bound  to 
know  the  facts  appearing  on  the  corporate  records,  in  addition  to  its  being  an 
impracticable  duty,  would,  if  discharged,  be  valueless  as  a  guaranty  against 
frauds  upon  creditors.  Besides,  on  what  principle  is  it  that  a. purchaser  of  the 
company's  shares  is  to  be  held  to  be  the  guardian  of  the  rights  of  the  company's 
creditors  and  bound  to  protect  them?  But  the  exigencies  of  this  case  do  not 
require  us  to  go  so  far,  since,  if  we  concede  that  a  hona  fide  transferee  for  value 
of  full-paid  shares  is  charged  with  knowledge  of  all  the  facts  concerning  those 
shares  appearing  on  the  records  of  the  corporation,  there  is  nothing  therein 
disclosed  which  shows  that  the  shares  purchased  by  Atkins  and  Converse  had 
not  been  paid  for  by  Fisher  under  his  contract.  The  company's  records  show 
that  a  large  amount  of  stock  had  been  earned  by  Fisher  and  ordered  to  be 
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issued,  and  under  the  twenty-ninth  section  of  the  charter  other  stock  was  or- 
dered to  be  advanced  to  him,  on  his  giving  bond  to  tho*company  to  pay  for  the 
same  under  his  construction  contract,  the  validity  of  which  was  nob  questioned 
by  the  company  or  any  of  its  shareholders. 

But  the  question  here  presented  does  not  rest  alone  upon  general  reasoning. 
The  subject  was  somewhat  considered  by  the  circuit  court  for  the  eastern  dis- 
trict of  Missouri,  in  Phelan  v.  Hazard,  Cent.  L.  J.,  February  8,  1878,  p.  109 
(5  Dill.,  45;  §  157,  supra).  That  was  a  suit  brought  by  a  single  creditor  of  an 
insolvent  corporation  to  enforce  the  liability  of  a  stockholder  for  the  unpaid 
balance  of  his  stock.  The  shares  had  been  issued  in  payment  for  a  mining 
property  which  the  corporation  had  purchased.  The  plaintiff  did  not  under- 
take to  impeach  as  fraudulent  this  transaction  between  the  corporation  and  the 
original  shareholders,  but  simply  claimed  that  the  shares  of  stock  had  not  been 
paid  for,  either  by  the  person  to  whom  they  were  originally  issued  or  by  tlie 
defendant,  the  transferee  and  present  holder  of  the  shares.  The  court,  after 
stating  that  the  proof  showed  that  the  shares  in  question  had  been  paid  for 
precisely  as  they  were  originally  agreed  to  be  paid  for,  viz.,  by  a  conveyance  of 
the  mining  property  of  the  corporation,  and  that  the  conveyance  had  been, 
received  and  recorded  by  the  corporation,  says:  '^Unless  this  agreement  is  re- 
scinded or  set  aside  for  fraud,  how  can  it  be  said  that  the  stock  has  not  been, 
paid  for  ?  The  parties  have  agreed  that  it  has  been  paid  for,  and  that  agree- 
ment is  conclusive,  unless  it  is  rescinded  or  Impeached  for  fraud,  and  this  can- 
not be  done  unless  the  attack  is  directly  made.  Undoubtedly  such  an  attack 
could  be  made  while  the  stock  was  in  the  hands  of  the  original  takers  of  it; 
but  it  is  not  so  clear  that  it  could  be  made  by  a  subsequent  creditor  of  the  cor- 
poration against  a  transferee  of  the  stock  for  value,  who  purchased  the  same 
in  good  faith  as  full-paid  stock,  relying  upon  the  records  of  the  corporation, 
which  showed  the  shares  to  have  been  fully  paid  for,  and  the  manner  in  which 
the  payment  had  been  made." 

Subsequently  the  similar  case  of  Foreman  v.  Bigolow,  Cent.  L.  J.,  November 
29, 1878,  p.  430,  came  before  the  circuit  court  for  Massachusetts,  and  it  was  de- 
cided that  a  bona  ^^^  purchaser  of  full-paid  shares  was  not  liable  to  be  assessed 
upon  his  shares.  The  opinion  of  Mr.  Justice  Clifford  is  very  full,  and  we  for- 
bear going  over  ground  so  exhaustively  covered  in  his  judgment.  A  long  line 
of  English  cases  under  the  companies  act,  referred  to  in  the  opinions  in  the  two 
American  cases  last  cited,  bad  established  the  principle  that  stock  need  not 
necessarily  be  paid  for  in  cash  —  that  it  might  be  paid  for  in  monej^'s  worth. 
This  doctrine  bad  led  to  9uob  abuses  as  to  cause  parliament  to  insert  in  the 
companies  act  of  1867  the  foUqwing  provision:  ^'Sec.  25.  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract  duly  made  in  writing  and  filed 
with  the  registrar  of  joint  stock  comp^ie^  at  or  before  the  issue  of  such 
shares." 

The  oonstmotion  and  effect  of  this  section  came  before  the  cpnrt  in  Nichols' 
Case,  Law  Hep.,  7  Ch.,  533.  In  that  case  a  company  issued  certificates  of 
shares  as  fully  paid  up,  when  in  fact  no  payment  had  been  made,  nor  contract 
registered,  cinder  the  provisions  of  the  companies  act  of  1S67,  section  25.  At 
the  date  of  the  winding  up  pf  the  company,  some  of  these  shares  were  held  by 
N.,  who  had  no  notice  that  tl^ey  were  not  ful)y  paid  up.  It  was  held  (revenh 
ing  the  decision  pf  Hall,  vice-chanpellor)  that  by  the  issue  of  the  certificates 
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the  company  were  estopped  from  alleging  that  the  shares  were  not  paid  up,  and 
that  N.  could  not  be  placed  on  the  list  of  contributories  in  respect  of  them  as 
unpaid  shares.  An  appeal  was  taken  by  the  liquidator,  and  the  appeal  was 
dismissed  by  the  house  of  lords  (26  W.  R.,  819).  In  giving  judgment.  Lord 
Cairns,  after  quoting  the  aforementioned  section  25  of  the  act  of  1867,  said: 
"The  effect  of  the  section  is  very  simple.  Before  the  passing  of  the  act  it  was 
open  to  any  holder  of  shares  to  say,  *I  have  made  a  contract  that  I  shall  not 
be  called  on  to  pay  up  the  value  of  these  shares;'  but  the  abuse  of  such  con- 
tracts led  to  a  statutory  provision,  making  it  a  condition  that  no  shares  be 
treated  as  fully  paid  unless  their  value  is  paid  in  cash,  or  unless  publicity  is 
insured  by  a  written  contract  duly  filed  in  the  manner  provided  for.  If  Goul- 
ton  had  been  called  upon  to  pay  up  the  value  of  his  shares,  this  section  would 
have  deprived  him  of  any  defense;  but  we  have  now  to  consider  the  case  of  a 
lona  fide  transfer  for  value,  and  I  want  to  know  how  the  section  can  affect 
such  a  transaction.  It  leaves  untouched  the  question  of  payment,  and  says 
nothing  as  to  evidence  of  payment;  but  if  the  company  gives  a  receipt  for  the 
amount  of  the  shares,  and  this  receipt  passes  to  a  purchaser  who  does  not  know 
that  no  actual  payment  has  been  made,  his  title  must  not  he  prejudiced  by  the 
statute.  He  receives  a  representation  to  the  effect  that  the  law  has  been  com- 
plied with,  and  it  would  paralyze  the  whole  trade  in  companies'  shares  if  a 
person  taking  shares  with  a  representation  that  they  are  fully  paid  up  must 
disregard  this  assertion  and  satisfy  himself  of  the  fact  by  personal  inquiry, 
especially  as  he  might  have  considerable  difficulty  in  obtaining  accurate  infor- 
mation as  to  the  fact  of  payment  or  non-payment.  Much  was  said  as  to  the 
burden  of  proof  and  as  to  the  necessity  for  showing  an  absence  of  notice.  If 
the  shares  come,  in  the  regular  course  of  business,  into  the  hands  of  a  par- 
chaser  for  valuable  consideration,  those  who  challenge  the  transaction  must 
prove  that  such  purchaser  had  notice  of  the  fact."  Lords  Hatherley,  Sel- 
bourne  and  Blackburn  each  gave  opinions  in  concurrence,  and  Lord  Gordon 
concurred  without  delivering  a  separate  opinion. 

As  to  other  defendants,  different  questions  are  presented.  Certain  individ- 
uals and  counties  became  original  subscribers  to  the  stock  of  the  company. 
By  the  charter  of  the  company  it  is  provided  that  five  per  cent,  on  each  share 
shall  be  paid  when  subscribed,  and  subsequent  payments  shall  be  made  upon 
calls  by  the  board  of  directors,  who  are,  however,  required  to  give  sixty  days 
notice  of  each  call,  and  are  prohibited  from  making  a  call  for  more  than  ten 
per  cent,  at  any  one  time,  and  from  making  more  than  three  calls  in  any  one 
year.  On  December  2,  1869,  the  stockholders  voted  that  no  farther  calls  be 
made  upon  the  original  stock  subscriptions,  and  that  certificates  issue  for  stock 
to  the  extent  to  which  the  payment  had  been  made,  and  that  ^the  balance  of 
the  subscriptions  be  canceled;  and  on  January  25,  1870,  the  directors,  pur- 
suant to  the  above  mentioned  vote  of  the  stockholders,  instructed  the  secretary 
"to  cancel  seventy-three  percent,  of  the  original  individual  and  county  sub- 
scriptions, and  to  issue  certificates  of  stock  to  all  stockholders  whose  accounts 
shall,  on  March  15, 1870,  show  credits  to  the  amount  of  twenty-seven  per  centum 
of  the  stock  now  standing  in  their  names,"  As  respects  certain  individuals 
and  counties  made  defendants,  this  was  carried  out. 

§  1 70.  .^ect  of  creditors*  laches. 

The  case  as  to  the  counties  was  submitted  upon  the  bill  and  answers.  The 
averments  of  the  answers  are  to  be  taken  as  true.  The  counties  bad  paid 
twenty -seven  per  cent,  of  their  subscriptions.    The  release  was  directed  by  the 
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stockholders  themselves.  The  company  was  then  solvent.  The  release  was 
made  a  matter  of  record  in  1870.  There  was  no  secrecy  and  no  fraud  intended. 
It  is  averred  in  the  answers  that  the  original  subscriptions  had  been  made 
before  there  was  any  legislative  authority  for  that  purpose.  The  company 
decided  in  1870  that  it  was  "inexpedient  to  attempt  the  further  collection  of 
calls  upon  the  original  individual  and  county  subscriptions  to  the  capital  stock," 
and  ordered  one  share  of  $25  to  issue  for  each  $25  paid,  "the  stockholders  to 
lose  the  fraction  paid  over  a  full  share."  This  arrangement,  it  may  fairly  be 
inferred,  was  consented  to  by  every  person  interested  in  the  company.  The 
amonnt  of  the  old  stock  was  thus  ascertained,  and  the  company  had  agreed  to 
give  the  balance  of  its  stock  to  the  contractor  for  building  its  road,  and  un- 
donbtedlv  the  contractor  knew  of  this  arrancrement  and  consented  to  it.  The 
counties  and  the  company  acted  on  the  faith  of  this  release.  The  counties 
supposed  they  were  out  of  the  company,  and  subsequently  had  no  voice  and 
took  Uo  part  in  its  affairs.  No  stockholder  in  the  company  ever  complained  of 
the  action  in  releasing  the  counties.  !N'o  creditors  are  in  existence  who  were 
SQch  at  the  time  of  the  release  of  the  counties,  except  those  claiming  under  the 
Fisher  contract,  and  no  claim  was  made  against  the  counties  that  they  were 
liable  as  stockholders  until  1877,  nearly  seven  years  after  they  were  released, 
and  long  after  the  company  was  bankrupt  and  practically  dissolved.  Under 
the  circumstances  of  the  case,  as  set  forth  in  the  answers  of  the  counties,  we 
are  of  opinion  that  the  release  was  effectual;  but  if  it  is  not,  the  counties 
ought  to  be  protected,  by  the  creditors'  laches,  from  the  liability  which,  at  this 
late  day,  the  creditors  are  now  seeking  to  enforce  against  them. 

In  disposing  of  the  case,  it  may  be  well  briefly  to  express  our  views  concern- 
ing the  claim  of  the  creditor  based  upon  the  double  liability  clause  of  the  con- 
stitution of  1868.  The  charter  of  the  railroad  company  contained  this  provision : 
"Sec,  25.  No  stockholder  in  this  company  shall  be  in  any  event  responsible  for 
losses  of  the  company  to  any  greater  amount  or  extent  in  the  whole  than  the 
amonnt  of  stock  subscribed  for  and  taken  by  him."  Section  24  of  the  charter  of 
the  company  was  as  follows:  "The  said  company  hereby  reserves  to  itself  the 
right  either  to  accept  or  reject  any  act  of  the  general  assembly  of  this  state, 
altering  or  amending  this  charter;  which  shall  be  decided  by  a  vote  of  a  ma- 
jority of  all  the  stock,  exclusive  of  that  taken  by  the  state,  at  a  meeting  of  the 
stockholders  regularly  convened  for  that  purpose." 

Afterwards  the  constitution  of  1868  was  adopted,  containing  the  following: 
"The  general  assembly  shall  pass  no  special  act  conferring  corporate  powers. 
Corporations  may  be  formed  under  general  laws,  but  all  such  laws  may,  from 
time  to  time,  be  altered  or  repealed.  Dues  from  corpovationa  shall  be  secured 
ly  such  individual  liability  of  the  stockholders  and  other  means  as  may  he  pre- 
Bcribed  by  law;  but^  in  all  cases,  each  stockholder  shall  be  liable,  over  and  above 
the  stock  by  him,  or  her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum 
at  least  equal  in  amount  to  such  stock.  The  property  of  corporations  now.  exist- 
ing or  hereafter  created  shall  forever  be  subject  to  taxation,  the  same  as  the 
property  of  individuals.  No  right  of  way  shall  be  appropriated  to  the  use  of 
any  corporation  until  full  compensation  therefor  shall  be  first  made  in  money, 
or  first  secured  by  a  deposit  of  money,  to  the  owner,  irrespective  of  any  bene- 
fit from  any  improvement  proposed  by  such  corporation ;  which  compensation 
shall  be  ascertained  by  a  jury  of  twelve  men,  in  a  court  of  record,  as  shall  be 
prescribed  by  law."    The  provisions  of  the  constitution  were  never  accepted 

by  the  stockholders. 
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§  1 71.  Liability  of  stockholders  fixed  hy  charter^  and  not  increased  by  subse- 
qicent  act. 

As  respects  the  claim  in  the  bill  based  upon  the  double  liability  clause  of  the 
constitution  of  1868,  we  remain  of  the  opinion,  heretofore  expressed,  that  the 
measure  of  liability  of  the  stockholders,  at  whatever  time  they  become  such, 
is  fixed  by  the  twenty-fifth  section  of  the  charter,  and  was  not  increased  by 
any  act  of  the  state  not  assented  to  by  the  corporation.  The  purpose  of  the 
provision  in  section  25  of  the  charter  was  not  to  declare  a  double  liability,  but 
to  limit  the  liability  of  the  stockholder  to  the  duty  of  paying  for  the  stock 
subscribed  or  held  by  him.  The  state  has  passed  no  act,  so  far  as  relates  to 
the  liability  here  sought  to  be  enforced,  to  carry  the  constitutional  provision 
into  efifect. 

The  defendants  contend  that  the  constitutional  convention  of  1868  did  not 
intend  to  legislate  upon  this  subject  of  the  personal  liability  of  stockholders  in 
corporations,  but  to  leave  the  whole  subject  to  future  legislatures,  with  a  lim- 
itation upon  their  powers,  which  limitation  was  fixed  by  the  clause  in  ques- 
tion; and  that  the  sole  object  and  purpose  of  such  clause  is  to  declare  the 
limitation^  and  not  to  create  the  liaiiliiy.  It  cannot  be  denied  that  there  are 
strong  arguments  in  favor  of  this  view.  If  the  constitutional  provision  is  not 
self-executing,  the  same  result  is  reached  as  that  based  upon  sections  24  and  25 

of  the  charter. 

JSill  dismissed. 
Caldwell,  J.,  concurs. 

TURNBULL  v.  PAYSON. 
(5  Otto,  418-425.     1877.) 

Error  to  IT.  S.  Oirouit  Court,  District  of  Maryland. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Stockholders  in  the  bankrupt  company  were  made 
liable  by  the  act  of  incorporation  '^  in  all  cases  of  losses  exceeding  the  means 
of  the  corporation,"  each  to  the  amount  of  the  stock  which  he  held ;  and  the 
record  shows  that  the  defendant,  at  the  time  of  the  allied  loss,  held  fifty 
shares  of  the  stock,  eighty  per  cent,  of  which  was  unpaid.  Sufficient  also  ap- 
,  pears  to  show  that  the  insurance  company,  on  the  9th  of  October,  1871,  met 
with  losses  by  fire  which  exhausted  all  their  funds  and  effects;  and  that  the 
coqwration,  on  the  14th  of  November  of  the  next  year,  was  duly  adjudged 
bankrupt  by  the  district  court  for  the  northern  district  of  Illinois,  the  insurance 
company  having  its  principal  place  of  business  at  Chicago,  in  that  district.  Dae 
notice  was  given  of  the  adjudication ;  and  the  creditors,  at  their  first  meeting, 
chose  the  plaintiff  below  the  assignee  of  the  estate  and  effects  of  the  bankrupt 
company.  No  opposing  interest  appearing,  the  register,  by  an  instrument  under 
his  hand,  assigned  and  conveyed  to  the  assignee  all  the  estate,  real  and  per- 
eonal,  of  the  bankrupt  company.  Regular  proceedings  followed;  and  the 
bankrupt  court,  on  the  4tb  of  Febraarj,  1873,  entered  a  decree  that  a  call  or 
assessment  of  sixty  per  oent.  upon  the  stock  of  the  stockholders  was  necessary 
for  the  purpose  of  raising  funds  to  pay  losses  incurred  by  the  bankrupt  com- 
pany in  its  insurance  business,  and  ordered  and  directed  the  assignee  to  proceed 
to  make  the  assessment. 

§  1 92«  £iUs  ofesoc&ptionsfrom  district  to  circuit  court  examdnsd  in  supr^ns 
court 

Pursuant  to  that  decree,  the  assignee  made  the  assessment,  and  filed  la  the 
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bankrupt  court  dae  proof  that  he  had  given  the  notices  prescribed  in  the  de- 
cree. Payment  being  refused  by  the  defendant,  the  plaintiff  instituted  the 
present  suit  in  the  district  court  for  the  district  of  Maryland,  to  recover  the 
amount  of  the  assessment  on  the  fifty  shares  held  by  the  defendant.  Service 
was  made,  and  the  defendant  appeared  and  pleaded  that  he  never  promised. 
Other  proceedings  took  place,  which  it  is  not  necessary  to  notice ;  and  at  the 
next  term  the  parties  went  to  trial,  and  the  verdict  and  judgment  were  in  favor 
of  the  plaintiff.  Exceptions  were  duly  taken  by  the  defendant;  and  he  sued 
out  a  writ  of  error,  and  removed  the  cause  into  the  circuit  court,  where  the 
parties  were  again  heard,  and  the  circuit  court  affirmed  the  decree  of  the  dis- 
trict court.  Cases  of  the  kind  may  be  re-examined  here  as  well  as  in  the  cir- 
cuit court  upon  the  bill  of  exceptions  filed  in  the  district  court;  and  the 
defendant  accordingly  sued  out  a  writ  of  error,  and  removed  the  cause  here 
for  re-examination. 

§  1 78.  What  is  required  in  a  hiU  of  exceptions  and  what  in  an  assignment  of 
error. 

Nine  bills  of  exception  are  set  forth  in  the  transcript,  covering  forty-eight 
pages  of  the  same,  all  of  which  were  allowed  in  the  district  court.  Bills  of 
exceptions  are  required,  in  order  that  the  matters  to  which  they  relate  may  be 
made  a  part  of  the  record,  and  that  it  may  appear  that  the  questions  involved 
were  raised  in  the  subordinate  court.  Such  a  proceeding  constitutes  a  proper 
foundation  for  a  writ  of  error,  but  it  does  not  remove  the  cause  into  the  ap- 
pellate court  without  a  writ  of  error;  and,  whenever  a  cause  is  removed  into 
this  court,  the  requirement  is  that  there  shall  be  an  assignment  of  errors,  setting 
"out  separately  and  specifically  each  error  asserted  and  intended  to  be  urged," 
and  "  when  the  error  alleged  is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidem  verbis^  whether  it  be  the  instruction 
given  or  instruction  refused."  Argument  to  show  that  the  assignment  of 
errors  in  this  cause  is  not  a  compliance  with  that  rule  is  unnecessary,  as  it  is 
obvioas  that  it  is  materially  defective  both  in  form  and  substance. 

Three  errors  are  set  forth  in  a  single  assignment :  1.  That  the  court  erred 
by  admitting  in  evidence  the  several  matters  set  forth  in  exceptions  Nos.  1  to 
8.  2.  That  the  court  erred  in  rejecting  the  prayers  for  instruction  presented 
by  the  plaintiff,  Nos.  1  to  9.  3.  That  the  court  erred  in  the  instruction  given 
to  the  jury,  which  covered  the  whole  case.  Assignments  of  error  are  required 
to  be  more  specific  and  definite;  but,  inasmuch  as  the  defendant  has  reduced 
the  several  exceptions  to  a  summary  statement,  the  material  questions  will  be 
re-examined. 

§  1 74.    What  is  sufficient  proof  of  a  person  being  a  shareholder. 

Two  principal  allegations  were  required  to  be  proved  by  the  plaintiff  in  order 
to  maintain  the  action,  which  was  assnmpsit  to  recover  the  assessment  made  by 
the  order  of  the  bankrupt  court:  1.  That  the  defendant  was  a  stockholder  in 
the  company,  and  that  he  owned  fifty  shares  of  the  capital  stock.  2.  That  the 
assessment  had  been  made  by  the  assignee,  as  alleged  in  the  declaration. 
During  the  trial,  the  plaintiff  offered  evidence  to  prove  that  the  defendant  was 
a  stockholder,  as  follows:  1.  He  offered  the  books  of  the  corporation,  in  which 
the  name  of  the  defendant  was  entered  as  the  owner  of  fifty  shares.  2.  He  offered 
the  stock-book  of  the  company,  with  a  duplicate  of  the  stock  certificate  issued 
to  the  defendant,  showing  that  he  was  the  owner  of  the  same  number  of  the 
shares  of  the  capital  stock.  3.  He  introduced  testimony  to  prove  that  the  cer- 
tificate was  sent  to  the  agents  of  the  company,  to  be  delivered  to  the  defend- 
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ant  when  he  paid  twenty  per  cent,  of  the  shares;  and  that  he  made  the  required 
payment.  4.  He  also  introduced  a  receipt  signed  by  the  defendant,  showing 
that  the  company  paid  the  defendant  a  dividend  upon  his  stock.  Separate 
objection  was  made  by  the  defendant  to  each  of  the  offers  of  proof,  which 
were  admitted  by  the  court,  and  the  defendant  excepted.  Taken  as  a  whole, 
it  is  clear  that  the  evidence  offered  was  amply  sufficient  to  warrant  the  jury  in 
finding  that  the  defendant  was  a  stockholder,  as  alleged.  Where  the  name  of 
an.  individual  appears  on  the  stock-book  of  a  corporation  as  a  stockholder,  the 
priina  facie  presumption  is  that  he  is  the  owner  of  the  stock,  in  a  case  where 
there  is  nothing  to  rebut  that  presumption;  and,  in  an  action  against  him  as  a 
stockholder,  the  burden  of  proving  that  he  is  not  a  stockholder,  or  of  rebutting 
that  presumption,  is  cast  upon  the  defendant.  Hoagland  v.  Bell,  36  Barb.  (X. 
Y.),  57;  Plank  Koad  v.  Bice,  7  id.,  162;  Turnpike  Koad  v.  Van  Ness,  2  Cranch 
C.  a,  451;  Mudgett  v.  Horrell,  33  Cal.,  25;  Coffin  v.  Collins,  17  Me.,  440; 
Merrill  v.  Walker,  24  id.,  237. 

§  176.  Proof  of  incorporation. 

Specific  objection  was  also  made  to  the  admissibility  of  the  act  of  incorpo- 
ration of  the  company,  on  account  of  a  verbal  variance  between  the  name  of 
the  company  as  given  in  the  act  from  that  set  forth  in  the  declaration ;  but  the 
objection  is  without  merit,  as  it  presents  no  obstacle  to  a  right  understanding 
of  the  matter.  Dodge  v.  Barnes,  31  Me.,  290;  Chadsey  v.  MoCreery,  27  III., 
253;  Ken.  Seminary  v.  Wallace,  15  B.  Mon.  (Ky.),  35.  Satisfactory  proof 
having  been  exhibited  that  the  company  was  duly  incorporated  and  organized, 
it  follows  that  the  receipt  of  a  dividend  upon  the  shares  standing  upon  the 
book  of  the  company  in  the  name  of  the  defendant,  when  taken  in  connection 
with  the  other  evidence  introduced  by  the  plaintiff,  is  conclusive  to  show  that 
the  assignment  of  error  in  that  regard  should  be  overruled.  Upton  «.  Ilans- 
brough,  10  K  B.  R.,  369;  In  re  Bank,  12  K  Y.,  17;  Alder  v.  Bank,  13  Wis., 
61;  Ward  v.  Manuf.  Co.,  16  Conn.,  593. 

§  176.  Tfie  acta  of  congress  for  t/ie  authentication  of  records  of  state  courts 
do  not  apply  to  the  records  of  federal  courts. 

Suppose  that  is  so,  still  it  is  insisted  by  the  defendant  that  the  court  below 
erred  in  admitting  the  record  of  the  bankrupt  proceedings  in  the  bankrupt 
court  for  the  northern  district  of  Illinois.  Several  objections  were  taken  to  the 
admissibility  of  that  record,  the  principal  one  of  which  was  that  the  copy  of 
the  record  was  not  properly  authenticated.  Proceedings  in  bankruptcy  are 
deemed  to  be  matters  of  record,  but  they  are  not  required  to  be  recorded  at 
large.  Instead  of  that,  the  requirement  is  that  they  shall  be  filed,  kept  and  * 
numbered  in  the  office  of  the  clerk  of  the  court,  a  short  memorandum  thereof 
being  kept  in  books  provided  for  the  purpose;  and  the  express  provision  of  the 
act  of  congress  is  that  '^  copies  of  such  records,  duly  certified  under  the  seal  of 
the  court,  shall  in  all  cases  he  prima  facie  evidence  of  the  facts  therein  stated." 
14  Stat.,  535;  R.  S.,  sec.  4992.  Records  and  the  judicial  proceedings  of  the 
courts  of  any  state,  the  act  of  congress  provides,  shall  be  proved  or  admitted 
in  evidence  in  any  other  court  within  the  United  States,  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form.  1  Stat.,  122;  Mills  v.  Duryee,  7 
Cranch,  481 ;  Christmas  v.  Russell,  5  Wall.,  290.  Both  the  constitution  and  the 
act  of  conorress  are  limited  in  terms  to  the  records  and  judicial  proceedings  of 
the  state  courts.    Much  discussion  of  that  proposition  is  unnecessary,  as  it  has 
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long  since  been  established  by  judicial  decisions  of  high  authority.  Adams  v. 
May,  33  Conn.,  419;  Conk.  Treat.  (5th  ed.),  393;  Pepoon  v.  Jenkins,  2  Johns. 
(X.  Y.)  Cas.,  119;  Williams  v.  Wilkes,  14  Penn.  St.,  228.  Beyond  all  doubt, 
the  certificate  of  the  clerk  and  the  seal  of  the  court  is  a  sufficient  authentica- 
tion of  the  record  of  a  judgment  rendered  in  a  state  court,  when  ofifered  in 
evidence  in  the  circuit  court  sitting  within  the  same  state  where  the  judgment 
was  rendered.  Mewster  v,  Spalding,  6  McL.,  24.  Held,  also,  that  such  an  au- 
thentication would  be  sufficient  in  the  state  court;  and,  if  so,  that  it  would  also 
be  good  in  the  circuit  court. 

Article  4,  section  1,  of  the  constitution  provides  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state;  and  that  congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  records  shall  be  proved,  and  the  effect  thereof.  Congress 
has  exercised  that  power,  and  provided  in  effect  that  they  shall  be  authenticated 
by  the  attelbtation  of  the  clerk  under  the  seal  of  the  court,  with  the  certificate 
of  the  judge  that  the  attestation  is  in  due  form.  Bissell  v.  Briggs,  9  Mass., 
461;  Bank  of  United  States  v.  Merchants'  Bank  of  Baltimore,  7  Gill  (Md.), 
415.  Records  of  state  courts,  in  order  that  they  may  be  admissible  in  the 
courts  of  other  states,  must  be  authenticated  as  required  in  that  provision ;  but 
the  act  of  congress  does  not  apply  to  the  courts  of  the  United  States,  nor  to 
the  public  acts,  records  or  judicial  proceedings  of  a  state  court,  to  be  used  as 
evidence  in  another  court  of  the  same  state.  Conclusive  support  to  that  propo- 
sition is  found  in  many  decided  cases  in  addition  to  those  to  which  reference 
has  already  been  made.  Jenkins  v,  Kinsley,  3  Johns.  (N.  Y.)  Cas.,  474;  Adams 
V.  Lesher,  3  Blackf.  (Ind.),  241 ;  Murray  v.  Marsh,  2  Hay  w.  (N.  C),  290.  Cir- 
cuit and  district  courts  of  the  United  States  certainly  cannot  be  considered  as 
foreign  in  any  sense  of  the  term,  either  in  respect  to  the  state  courts  in  which 
they  sit,  or  as  respects  the  circuit  or  district  court  of  another  circuit  or  district. 
On  the  contrary,  they  are  domestic  tribunals,  whose  proceedings  all  other 
courts  of  the  country  are  bound  to  respect,  when  authenticated  by  the  certifi- 
cate of  the  clerk  under  the  seal  of  the  court,  the  rule  being  that  the  circuit 
court  of  one  circuit  or  the  district  court  of  one  district  is  presumed  to  know 
the  seal  of  the  circuit  or  district  court  of  another  circuit  or  district,  in  the  same 
manner  as  each  court  within  a  state  is  presumed  to  know  and  recognize  the 
seal  of  any  other  court  within  the  same  state.  Womack  v.  Dearman,  7  Port. 
(Ala.),  513. 

Attempt  was  made  in  the  supreme  court  of  Massachusetts  to  exclude  the 
record  of  a  conviction  in  the  criminal  court,  upon  the  ground  that  it  was  not 
daly  authenticated,  it  appearing  that  it  was  certified  by  the  clerk  under  the 
seal  of  the  court  without  the  certificate  of  the  chief  justice;  but  the  supreme 
court  held,  Shaw,  C.  J.,  giving  the  opinion,  that  the  copy  of  the  proceedings 
of  any  court  of  record  in  that  state,  certiOed  to  be  a  true  copy  of  the  record  of 
such  court  by  the  clerk  of  such  court,  under  the  seal  thereof,  is  competent  evi- 
dence of  the  existence  of  such  record  in  every  other  judicial  tribunal  in  the 
commonwealth.  Commonwealth  v.  Phillips,  11  Pick.  (Mass.),  30.  Since  that 
time  it  has  been  held  by  that  court  that  it  is  not  necessary,  in  order  to  render 
a  copy  of  a  record  of  a  court  in  that  state  competent  evidence  in  another  court 
of  the  state,  that  it  should  be  an  exemplified  copy  under  the  seal  of  the  court, 
if  it  is  duly  certified  by  the  clerk  as  a  true  copy  of  the  record.  Chamberlin  v. 
Ball,  15  Gray  (Mass.),  352;  Ladd  v.  Blunt,  4  Mass.,  402.  Three-quarters  of  a 
century  ago,  it  was  decided  by  the  supreme  court  of  New  York  that  a  record 
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of  a  judgment  rendered  in  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts  was  admissible  in  evidence,  it  appearing  that  it  was  authenticated 
in  the  ordinary  method  practiced  in  the  courts  of  that  commonwealth;  and 
they  placed  their  decision  upon  two  grounds:  1.  That  the  record  was  the 
record  of  a  federal  court.  2.  That  the  act  of  congress  requiring  exemplifica- 
tion did  not  apply  in  such  a  case.  Jenkins  v.  Kinsley,  Col.  &  C.  (N.  Y.)  Cas., 
136. 

§  1 77.  Records  of  a  district  court  are  sufficienUy  avthenticated  hy  the  certifi- 
cate of  the  clerk  and  the  seal  of  the  court. 

Viewed  in  the  light  of  these  authorities,  to  which  many  more  might  be 
added,  we  are  all  of  the  opinion  with  the  supreme  court  of  Connecticut,  that 
it  is  not  absolutely  necessary  that  the  record  of  a  judgment  should  be  authen- 
ticated in  the  mode  prescribed  by  the  act  of  congress  referred  to,  to  render  the 
same  admissible  in  the  courts  of  the  United  States:  that  the  district  court  of 
the  United  States,  even  out  of  the  state  composing  the  district,  is  to  be  re- 
garded as  a  domestic  and  not  a  foreign  court,  and  that  the  records  of  such  a 
court  may  be  proved  by  the  certificate  of  the  clerk  under  the  seal  of  the  court, 
without  the  certificate  of  the  judge  that  the  attestation  is  in  due  form.  Adams 
V.  Way,  33  Conn.,  419;  Michener  v.  Payson,  13  N.  B.  R.,  50;  Mason  v.  Lawra- 
son,  1  Cranch  C.  C,  190. 

§  178.  Records  of  hanhruptcy  proceedings  in  evidence. 

Bankruptcy  proceedings  are  in  all  cases  deemed  matters  of  record,  and  are  to 
bo  carefully  filed  and  numbered;  but  they  are  not  required  to  be  recorded  at 
large.  Short  memoranda  of  the  same  shall  be  made  in  books  provided  for  the 
purpose,  and  kept  in  the  office  of  the  clerk;  and  the  provision  is  that  the  books 
shall  be  open  to  public  inspection.  Copies  of  such  records,  duly  certified  under 
the  seal  of  the  court,  shall  in  all  cases  be  prima  facie  evidence  of  the  facts 
therein  stated.  14  Stat.,  536.  Suffice  it  to  say,  that  the  records  of  the  bank- 
ruptcy proceedings  admitted  in  evidence  by  the  court  below  were  authenticated 
in  exact  conformity  with  the  directions  of  the  bankrupt  act,  and  were  in  the 
judgment  of  the  court  properly  admitted  in  evidence ;  which  is  all  that  need 
be  said  in  response  to  the  fifth  exception. 

Exceptions  were  also  taken  to  the  rulings  of  the  court  in  refusing  to  instruct 
the  jury  as  requested  by  the  defendant,  and  to  the  instruction  given  to  the 
jury ;  but  it  is  not  necessary  to  give  those  exceptions  a  separate  examination, 
for  the  reasons  that  the  material  questions  involved  are  substantially  the  same 
as  those  presented  in  the  exceptions  to  the  rulings  of  the  court,  already  suffi- 
ciently considered.  Even  suppose  the  assignment  of  errors  presents  all  the 
questions  involved  in  the  exceptions,  still  it  is  clear  that  there  is  no  error  in  the 
record. 


Judgment  affirmed* 


HAWLEY  V.  UPTON. 
(12  Otto,  314-317.    1880.) 


Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Faots. —  This  was  an  action  to  recover  from  Hawley  unpaid 
balances  on  his  subscription.  The  defendant,  on  the  representations  of  the 
agent  of  the  company,  subscribed  the  amount  of  $200,  and  signed  a  bond  to- 
pay  the  same  in  four  equal  instalments.  The  bond  was  delivered  to  the  agent 
without  conditions,  and  at  the  time  of  its  delivery  Hawley  paid  the  first  instal- 
ment.   The  bond  came  into  the  possession  of  the  company,  and  Hawley  was 
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pnblished  as  one  of  the  stockholders.  Hawley  never  signed  any  subscription 
paper,  and  never  received  a  certificate  of  stock.  Judgment  for  the  plaintiff. 
The  questions  certified  were,  (1)  whether  the  issue  of  a  stock  certificate  was 
necessary  to  constitute  the  relation  of  stockholder,  and  (2)  whether  the  facts 
stated  constituted  a  defense. 

§  179.  Obligation  of  suhscriher;  certificate  of  stock  not  essential. 

Opinion  by  Waite,  C.  J. 

It  cannot  be  doubted  that  one  who  has  become  bound  as  a  subscriber  to  the 
capital  stock  of  a  corporation  must  pay  his  subscription  if  required  to  meet  the 
obligations  of  the  corporation.  A  certificate  in  his  favor  for  the  stock  is  not 
necessary  to  make  him  a  subscriber.  All  that  need  be  done,  so  far  as  creditors 
are  concerned,  is  that  the  subscriber  shall  have  bound  himself  to  become  a  con- 
tributor to  the  fund  which  the  capital  stock  of  the  corporation  represents.  If 
such  an  obligation  exists,  the  courts  can  enforce  the  contribution  when  required. 
After  having  bound  himself  to  oontribute,  he  cannot  be  discharged  from  the 
obligation  he  has  assumed  until  the  contribution  has  actually  been  made  or  the 
obligation  in  some  lawful  way  extinguished.  These  are  elementary  principles. 
Upton  V.  Tribilcock,  91  U.  S.,  45  (§§  192-196,  iifra)-,  Webster  v.  Upton,  id.,  65 
(§§  496-499,  infra).  The  only  question  we  have  to  consider  is  whether,  from 
the  facts  found,  it  appears  that  Hawley,  the  plaintiff  in  error,  had  become  an 
accepted  subscriber  to  the  stock  of  the  company  before  the  bankruptcy.  There 
can  be  no  doubt  that  he  was  approached  by  an  agent  of  the  company  with  a 
view  of  securing  him  as  a  subscriber.  It  is  equally  true  that  after  the  repre- 
sentations made  to  him  be  was  willing  to  become  a  stockholder.  The  result 
was  that  he  executed  the  paper  set  out  in  the  findings,  by  which  he  acknowl- 
edged the  receipt  from  the  company  of  ten  shares  of  its  stock,  and  agreed 
within  the  time  named  to  pay  to  the  company  $200,  or  twenty  per  cent,  of  its 
par  value.  As  the  company  could  not  sell  its  stock  at  less  than  par,  what  was 
done  amounted  in  law  to  a  subscription  for  the  stock,  and  nothing  else.  It  is 
true  the  stock  he  took  purported  to  be  non-assessable;  but  that  in  law  could 
only  mean  that  no  assessment  would  be  made  beyond  the  percentage  he  had 
specially  bound  himself  to  pay,  unless  the  legal  liabilities  of  the  company 
required  it.    Upton,  Assignee,  %  Tribilcock,  supra. 

%  180.  What  constitutes  a  »ubscriptio7i  to  an  agent  of  the  company. 

The  paper  he  signed  was  delivered  to  the  company  by  the  agent  who  got  it. 
That  it  was  accepted  by  the  company  as  a  subscription  is  shown  conclusively 
by  the  fact  that  his  name  was  entered  on  the  books  as  a  stockholder  and  publi- 
cation made  accordingly.  It  matters  not  that  he  had  no  knowledge  'of  such  a 
publication.  His  receipt  for  the  stock  was  an  acknowledgment,  so  far  as  he 
was  concerned,  that  he  had  become  a  stockholder,  and,  after  an  acceptance  by 
the  company,  his  liability  was  fixed  whether  any  publication  was  made  or  not. 
The  publication  is  only  important  as  a  means  of  showing  that  his  subscription 
made  to  an  agent  had  been  accepted  and  ratified  by  the  company.  The  entries 
on  the  books  had  the  same  effect.  The  publication  only  made  it  more  notori- 
OQs.  The  ultimate  fact  to  be  established  is  that  a  subscription  had  not  only 
been  made  by  Hawley,  but  accepted  by  the  company. 

§  181.  Contract  of  subscription  valid  although  no  certificate  is  issued. 

Both  in  the  pleadings  and  the  argument  the  defense  was  put  principally  on 

the  fact  that  no  certificate  of  stock  had  been  issued.    It  may  be  conceded  that 

if  a  suit  had  been  brought  by  the  company  on  the  express  promise  to  pay  the 

twenty  per  cent.,  there  could  have  been  no  recovery  without  a  tender  of  the 
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certificate;  but  that  is  not  this  case.  Here  the  creditors  of  the  bankrupt  com- 
pany are  proceeding  against  Hawley  as  a  stockholder,  to  compel  him  to  con- 
tribute to  the  fund  which  the  law  had  provided  for  their  security,  what  he  by 
his  subscription  agreed  he  would  pay.  The  suit  is  not  brought  on  his  special 
agreement  to  pay  the  twenty  per  cent.,  but  on  his  general  liability  as  a  sub- 
scriber to  pay  for  his  stock  whenever  it  was  wanted  to  meet  the  liabilities  of 
the  company.  As  the  certificate  was  not  needed  to  perfect  the  subscription,  its 
non-delivery  cannot  stand  in  the  way  of  a  recovery  in  this  action. 

We  have  no  hesitation  in  answering  each  of  the  questions  certified  in  the 
negative,  and  the  judgment  is  consequently  afiirmed. 

BURKE  V.  SMITH. 
C16  Wallace,  890-403.    1873.) 

Appeal  from  TT.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Facts. —  Articles  of  association  to  incorporate  the  New  Al- 
bany &  Sandusky  Ilailroad  Company  were  formed  August  22,  1853,  containing 
the  following  stipulation:  ^^ Provided^  however,  and  it  is  hereby  understood, 
that  if  the  city  of  New  Albany,  in  its  corporate  capacity,  shall  hereafter  take 
stock  in  this  corporation  to  the  amount  of  $50,000  or  upwards,  inasmuch  as  the 
present  subscribers,  being  residents  of  and  owning  property  in  said  city,  will 
then  be  under  the  necessity  of  contributing  still  further  to  the  corporation  by 
waj^  of  taxation,  unless  a  portion  of  the  present  subscription  is  taken  oBf  their 
hands,  the  said  city  shall  accept,  in  part  of  the  amount  to  be  subscribed  in  its 
corporate  capacity,  at  its  par  value,  a  transfer  of  any  amount  of  stock  now 
subscribed  for  by  each  individual  over  and  above  the  amount  of  six  shares,  or 
$300,  which  each  such  individual  may  desire  or  request  shall  be  so  transferred." 

Smith  and  other  defendants  subscribed  $148,750  under  this  provision,  and  on. 
the  19th  of  November  following  the  city  of  New  Albany  subscribed  $400,000 
to  the  capital  stock  of  the  company,  and  December  81st  next  following  the 
directors  adopted  the  following  order:  "  That  the  original  subscribers  to  the 
articles  of  association  be  permitted,  in  accordance  with  the  stipulations  con- 
tained in  the  articles,  to  transfer  any  amount  of  the  stock  so  originally  sub- 
scribed by  them  over  and  above  the  amount  of  six  shares,  or  $300,  to  the  city 
of  New  Albany ;  said  city  having  made  a  subscription  to  the  stock  of  said 
company  to  the  amount  of  $50,000  and  upwards,  and  that  the  stock  thus  trans- 
ferred be  merged  in  the  subscription  already  made  by  said  city,  so  that  the 
stock  of  said  city,  under  her  present  subscription,  with  the  stock  so  trans- 
ferred, shall  not  exceed  $400,000  as  subscribed  by  her." 

These  directors  were  themselves  subscribers  for  more  than  six  shares,  or 
$300.  There  was  also  an  "agreement  of  record,"  certified  by  the  clerk  below 
as  part  of  the  full,  true  and  complete  copy  and  transcript  of  the  record,  that 
the  defendant  transferred  to  the  city  of  New  Albany  all  the  stock  taken  by 
them  in  excess  of  $300  for  each,  in  compliance  with  the  above  stipulation, 
before  July  1,  1854;  that  none  of  the  original  subscribers  w^ere  eter  charged 
on  the  books  of  the  company  with  any  greater  amount  of  stock  than  $300, 
which  was  fully  paid  before  the  filing  of  the  bill  in  this  case. 

Burke  and  others,  being  owners  of  an  unsatisfied  judgment  against  the  rail- 
way company,  file  their  bill  to  compel  the  defendants  to  pay  the  unpaid  por- 
tion of  their  subscriptions  in  order  to  discharge  the  judgment. 
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§  182.  Conditional  subscription;  tranter;  release  of  liability. 

Opinion  by  Me.  Justice  Strong. 

The  qaestion  to  be  solved  is  whether  the  appellees  are  debtors  to  the  railroad 
company  for  the  excess  of  the  subscriptions  above  $300,  made  by  them  to  the 
articles  of  association.  If  they  are,  the  complainants  have  an  equitable  right  to 
subject  those  debts  to  the  payment  of  the  judgment  they  have  against  the 
railroad  company.  And  it  must  also  be  conceded  that  if  the  company  has,  in 
fraud  of  its  creditors,  released  subscribers  to  its  stock  from  the  payment  of 
their  subscriptions,  the  release  is  inoperative  to  protect  those  subscribers  against 
claims  of  creditors.  Under  the  law  of  the  state,  all  railroad  companies  are  re- 
quired to  have  a  subscription  to  their  capital  stock  not  less  than  $1,000  for 
every  mile  of  their  proposed  roads  before  they  may  exercise  corporate  powers. 
This  requirement  is  intended  as  a  protection  to  the  pubjic,  and  to  the  creditors 
of  the  companies.  And  it  is  clear  that  the  directors  of  a  company,  organized 
under  the  law,  have  no  power  to  destroy  it,  to  give  away  its  funds,  or  deprive 
it  of  any  means  which  it  possesses  to  accomplish  the  purposes  for  whiph  it  was 
incorporated  The  stock  subscribed  is  the  capital  of  the  company,  its  means 
for  perrorming  its  duty  to  the  commonwealth,  and  to  those  who  deal  with  it. 
Accordingly,  it  has  been  settled  by  very  numerous  decisions  that  the  directors 
of  a  company  are  incompetent  to  release  an  original  subscriber  to  its  capital 
stock,  or  to  make  any  arrangement  with  him  by  which  the  company,  its  cred- 
itors, or  the  state,  shaH  lose  any  of  the  benefit  of  his  subscription.  Every  such 
arrangement  is  regarded  in  equity,  not  merely  as  tiltra  vires,  but  as  a  fraud 
upon  the  other  stockholders,  upon  the  public,  and  upon  the  creditors  of  the 
company.  It  is  upon  these  principles  that  the  appellants  in  this  case  rely,  and 
the  question  is  whether  they  are  applicable  to  the  facts  as  found. 

§  183.  Subscriptiono  cojistrued  not  absolute. 

That  the  subscriptions  made  by  the  appellees  to  the  articles  of  association 
for  the  incorporation  of  the  company  were,  according  to  their  terms,  not  ab- 
solute engagements  to  pay  for  a  greater  amount  of  stock  than  $300  for  each 
subscriber  is  undeniable.  They  were  engagements  to  pay  for  the  number  of 
shares  subscribed,  only  on  the  contingency  that  the  city  of  Kew  Albany  should 
not  afterwards  take  stock  in  the  corporation  to  the  amount  of  $50,000  or  up- 
wards, or,  if  such  stock  should  be  taken,  on  the  contingency  that  they  failed 
to  transfer  a  part  of  their  subscriptions  to  the  city.  Such  was  the  letter  and 
tho  spirit  of  the  contract  entered  into  by  each  subscriber.  Whether  the  law 
permitted  it  to  have  such  a  legal  effect  we  will  presently  consider.  But  that 
such  was  its  meaning,  independently  of  any  rule  of  legal  policy,  is  very  plain. 
It  is  the  very  language  of  the  articles  of  association.  When,  therefore,  the 
directors  of  the  company,  on  the  31st  of  December,  1853,  ordered  that  the 
original  subscribers  to  the  articles,  in  accordance  with  the  stipulation  contained 
therein,  be  permitted  to  transfer  any  amount  of  the  stock  (exceeding  six  shares) 
subscribed  by  them  to  the  city  of  New  Albany  (that  city  having  made  a  sub- 
scription exceeding  $50,000),  and  ordered  that  the  stock  thus  transferred  be 
merged  in  the  stock  subscribed  by  the  city,  the  order  was  no  more  than  allow- 
ing the  contract  to  be  performed  as  .made.  It  was  no  release  of  any  rights 
^hich  the  company  had;  no  abandonment  of  any  resources  of  the  corporation. 
It  was  DO  more  than  the  subscribers,  in  view  of  the  provisions  of  their  contract, 
Iiad  a  right  to  demand.  Unless  the  contract  must  be  held  to  have  been 
an  absolute  undertaking  that  each  subscriber  would  himself  pay  for  all  the 

stock  subscribed  by  him,  it  was  fully  performed  by  the  payment  of  $300 
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and  the  transfer  of  the  excess  to  the  city  to  be  merged  in  its  larger  sub- 
scription. 

§  184-.    When  non-performance  of  condition  invalidates  subscription. 

It  must,  however,  be  conceded  that  conditions  attached  to  subscriptions  for 
the  stock  of  a  railroad  company  made  before  its  incorporation  have,  in  many 
cases,  been  held  to  be  void,  and  the  subscriptions  have  been  treated  as  absolute. 
The  question  respecting  their  validity  has  most  frequently  arisen  when  the 
condition  has  been  that  the  proposed  road  should  be  located  in  a  specified  man- 
ner, or  over  a  defined  line.  But  other  conditions  have  been  held  invalid,  and 
have  been  disregarded  by  the  courts.  The  reasons  for  such  a  ruling  are  ob- 
vious, and  they  commend  themselves  to  universal  approval.  When  a  company 
is  incorporated  under  general  laws,  sus  the  New  Albany  &  Sandusky  Railroad 
Company  was,  and  the  law  prescribes  that  a  certain  amount  of  stock  shall  be 
subscribed  before  corporate  powers  shall  be  exercised,  if  subscriptions,  obtained 
before  the  organization  was  effected,  may  be  subsequently  rendered  unavail- 
able by  conditions  attached  to  them,  the  substantial  requirements  of  the  laws 
are  defeated.  The  purpose  of  such  a  requisition  is,  that  the  state  may  be  as- 
sured of  the  successful  prosecution  of  the  work,  and  that  creditors  of  the  com- 
pany may  have,  to  the  extent  at  least  of  the  required  subscription,  the  means 
of  obtaining  satisfaction  of  their  claims.  The  grant  of  the  franchise  is,  there- 
fore, made  dependent  upon  securing  a  specified  amount  of  capital.  If  the 
subscriptions  to  the  stock  can  be  clogged  with  such  conditions  as  to  render  it 
impossible  to  collect  the  fund  which  the  state  required  to  be  provided  before  it 
"Would  assent  to  the  grant  of  corporate  powers,  a  charter  might  be  obtained 
"Without  any  available  capital.  Conditions  attached  to  subscriptions,  which,  if 
valid,  lessen  the  capital  of  the  company,  thus  depriving  the  state  of  the  security 
it  exacted  that  the  railroad  would  be  built,  and  diminishing  the  means  intended 
for  the  protection  of  creditors,  are  therefore  a  fraud  upon  the  grantor  of  the 
franchise,  and  upon  those  who  may  become  creditors  of  the  corporation. 
They  are  also  a  fraud  upon  unconditional  stockholders,  who  subscribed  to  the 
stock  in  the  faith  that  capital  sufficient  would  be  obtained  to  complete  the  pro- 
jected work,  and  who  may  be  compelled  to  pay  their  subscriptions,  though  the 
enterprise  has  failed,  and  their  whole  investment  has  been  lost.  It  is  for  these 
reasons  that  such  conditions  are  denied  any  effect. 

But  the  reasons  of  the  rule  are  totally  inapplicable  to  the  present  case.  The 
appellees  are  not  asking  to  diminish  the  capital  of  the  company  by  force  of  any 
condition  attached  to  their  subscriptions.  The  action  of  the  board  of  directors 
permitting  a  transfer  to  the  city  of  New  Albany  of  all  the  stock  originally 
subscribed,  in  excess  of  six  shares  by  each  subscriber,  according  to  the  stipula- 
tions of  the  articles  of  association,  was  not  a  release  of  any  stock  subscription, 
nor  was  it  an  attempt  to  lessen  the  means  of  the  company  to  build  its  road  and 
pay  its  creditors.  We  cannot,  while  recognizing  the  rule  as  a  sound  one,  over- 
look the  peculiar  facts  of  this  case.  Under  the  articles  of  association  the  orig- 
inal subscribers  undertook,  not  that  they  would  respectively  pay,  at  all  events, 
for  all  the  shares  mentioned  in  their  several  subscriptions,  but,  in  substance  and 
effect,  that  such  a  number  of  shares  should  be  paid  for,  either  by  themselves  or 
by  the  city  of  New  Albany,  if  it  became  a  subscriber.  There  was  no  condition 
by  which  the  number  of  shares  subscribed  and  made  available  could  ever  be 
reduced.  Had  the  city  taken  no  stock  they  would  have  been  liable  for  all  the 
shares  taken  by  them.  It  is  impossible  to  see  in  this  any  fraud  upon  the  state 
or  upon  the  creditors  of  the  company.     They  have  all  the  security  in  those 
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sabscriptioDs  which  they  would  have  had  there  been  no  right  to  transfer  to  the 
city  reserved.  The  capital  stock  is  all  that  it  was  represented  to  be  when  the 
company  became  incorporated.  The  only  change  is,  that  a  part  of  it  is  pledged 
by  the  city  of  Xew  Albany,  instead  of  by  these  appellees.  No  capital  has 
been  lost  by  the  transfer.  If,  then,  the  reason  of  the  rule  invoked  by  the  ap- 
pellants has  no  applicability  to  the  facts  of  this  case,  the  rule  itself  fails;  there 
is  no  condition  to  be  stricken  from  the  subscription,  and  there  is  no  ground  for 
holding  the  appellees  liable  beyond  the  plain  letter  and  spirit  of  their  con- 
tract. 

§  185,  Admissions  made  in  a  proceeding  in  equity^  appearing  of  record  and 
eertijied  to  hy  the  clerk^  may  he  considered  here. 

It  is  insisted,  however,  on  behalf  of  the  appellants  that  there  never  was  any 
transfer  by  these  appellees  to  the  city  of  the  excess  above  six  shares  for  each^ 
of  the  stock  mentioned  in  their  subscriptions,  and  it  is  denied  that  we  can  con- 
sider  the  admission  of  such  a  transfer,  which  appears  in  the  record,  as  any 
proof  of  its  having  been  made.  It  is  said  that  the  alleged  admission  is  an 
unauthorized  certificate  of  the  clerk,  which  constitutes  no  part  of  the  record, 
and  we  are  referred  to  Fisher  v.  Cockerell,  5  Pet.,  248.  But  that  case  does  not 
support  the  appellants.  It  was  an  action  at  common  law,  in  which  it  was  said, 
^MD  cases  at  common  law,  the  course  of  the  court  has  been  uniform,  not  to  con- 
sider any  paper  as  part  of  the  record  which  is  not  made  so  by  the  pleadings,  or 
by  some  opinion  of  the  court  referring  to  it  .  •  .  The  unauthorized  certifi- 
cate of  the  clerk  that  any  document  was  read,  or  any  evidence  given  to  the 
jury,  cannot  make  that  document  or  that  evidence  a.  part  of  the  record,  so  as  to 
bring  it  to  the  cognizance  of  this  court."  All  the  other  cases  cited  were  suits 
at  law,  in  which,  of  course,  the  evidence  could  not  come  upon  the  record  except 
in  the  regular  manner.  A  clerk's  certificate  could  not  bring  it  there.  But  this 
is  a  bill  in  equity.  In  such  a  case  no  bill  of  exceptions  is  necessary  to  bring 
npon  the  record  the  proofs  and  admissions.of  the  parties.  There  is  the  same 
reason  for  regarding  the  admission  which  appears  in  this  record  a  part  of  the 
record  as  there  is  for  considering  any  one  of  the  depositions.  It  would  be 
very  extraordinary  if  parties  to  a  proceeding  in  equity  may  not,  at  the  hearing, 
make  an  admission  of  facts  upon  which  the  inferior  court  may  act,  and  which 
may  be  considered  on  appeal  to  this  court.  And  it  would  be  still  more  extraor^ 
dioary  if  appellants,  under  whose  direction  a  record  in  chancery  has  been 
made  up,  and  who  have  filed  it  here  without  objection,  should  be  permitted  to 
assert,  for  the  first  time  on  the  argument,  that  the  clerk  had  certified  improp> 
erly,  as  a  part  of  the  record,  an  admission  at  the  bearing  below,  which  was 
never  made,  or  which,  if  made,  we  are  not  at  liberty  to  regard.  It  is  not  de- 
nied that  the  admission  of  record,  certified  by  the  olerk,  was  agreed  to  by  the 
parties,  that  it  was  reduced  to  writing  and  entered  upon  the  record,  nor  is  it 
denied  that  it  was  considered  by  the  court  below  as  evidence  in  the  cause,  and 
considered  without  objection.  We  most,  therefore,  hold  that  it  is  to  be  treated 
as  a  part  of  the  record  now,  and  if  so,  it  est^blisbes  fully  the  transfer  of  the 
stock  to  the  city  before  Jaly  1, 1854;  that  none  of  the  uppellees  were  ever 
charged  with  it  on  the  books  of  the  company,  and  that  the  transfer  was  nuide 
with  the  assent  of  the  corporation,  constituting,  with  the  payment  made  for  the 
six  shares  not  transferred,  fall  satisfaction  of  the  indebtedness  of  the  appellees, 
and  accepted  as  such.  It  is  true,  there  appears  to  have  been  no  written  trans- 
fer. None  was  necessary.  The  appellees  had  received  no  certificates.  They 
were  not  on  the  books  as  stockholders  for  more  than  six  shares  each,  and  from 
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the  beginning  it  was  understood  and  agreed  that  for  all  liability  beyond  that 
the  city,  if  it  subscribed,  was  to  step  into  their  place. 

It  is  next  denied  that  the  city  accepted  the  transfer.  To  this  it  may  be  an- 
swered that  the  acceptance  is  implied  in  the  admission  of  record.  There  could 
have  been  no  transfer  without  the  assent  of  both  parties.  More  than  this. 
The  other  evidence  tends  strongly  to  show  that  the  mayor  and  some  members 
of  the  councils  of  the  city  knew  of  the  transfers  and  assented  to  them,  and  the 
city  never  dissented  from  the  arrangement.  It  is  true  that  a  mere  assignment 
of  his  share  by  a  subscriber  does  not  relieve  him  from  liability  until  the  assignee 
is  substituted  in  his  place.  But  here  the  substitution  was  recognized  by  the 
company.  The  stock  was  not  charged  to  the  appellees  on  the  books,  and  after 
the  lapse  of  nine  years  it  is  too  late  to  affirm  that  the  transfer  was  not 
accepted. 

§  186.  Director^  order  of  transfer  of  stock  not  invalidated  by  their  interest 
as  original  subscribers. 

Again,  it  is  argued  that  the  directors  of  the  company  were  personally  inter- 
ested as  original  subscribers,  and,  therefore,  that  their  order  of  December  31, 
1853,  permitting  the  transfer  was  illegal.  But  if,  as  we  have  endeavored  to 
show,  the  original  subscriptions  were  valid  as  made,  if  the  stipulation  in  the 
articles  of  association  was  not  prohibited  by  the  law,  it  needed  no  such  order 
of  the  board  of  directors  to  validate  the  substitution  of  the  citv  for  the  oriorl. 
nal  subscribers.  It  matters  not,  then,  that  the  directors  were  interested.  Equity 
would  have  enjoined  them  against  interference  to  prevent  a  transfer,  with  all 
its  stipulated  consequences.  The  substitution  of  the  city  was  a  matter  over 
which  they  had  no  discretionary  power.  There  is,  then,  we  think,  nothing, 
either  in  law  or  in  the  facts,  that  can  justify  our  holding  that  the  appellees 
were  indebted  to  the  company  on  their  subscriptions  when  this  bill  was  filed ; 
nothing  to  impeach  the  validity  of  the  arrangement  provided  for  in  the  ar- 
ticles of  association,  and  carried  out  afterwards  with  the  assent  of  the  conr- 
pany,  by  which  they  were  discharged  from  all  liability. 

This  is  sufficient  for  the  case,  and  if  it  were  not  it  would  be  a  grave  inquiry, 
whether  the  laches  of  the  appellants  has  not  been  such  that  they  cannot  now 
invoke  equitable  relief.  Their  judgmant  was  recovered  in  1857,  and  the  return 
of  nulla  bona  to  their  execution  was  made  in  December,  1858.  Before  that 
time  the  company  had  become  insolvent,  and  some  five  years  before  that  time 
the  arrangement  had  been  consummated  which  they  now  assail  as  a  fraud  upon 
the  creditors.  It  is  incredible  that  they  did  not  know  of  the  arrangement. 
The  articles  of  association  were  on  record,  open  to  their  inspection.  Those 
articles  exhibited  in  prospect  precisely  what  was  done.  No  one  could  have 
seen  them  without  having  it  suggested  that  the  original  subscribers  had  not  at 
first  intended  to  pay  for  all  the  stock  mentioned  in  their  subscription,  and  that 
it  was  intended  the  city  should  take  part  of  the  stock  off  their  hands.  The 
company's  books,  which  they  might  have  seen,  would  hare  told  them  the 
appellees  had  paid  for  only  six  shares.  This  was  quite  sufficient  to  make  in^- 
quiry  a  duty.  And  had  inquiry  been  made  there  was  not  the  least  difficulty 
in  ascertaining  the  facts.  Yet  the  present  suit  was  delayed  until  1868.  True, 
the  appellants'  bill  alleges  the  indebtedness  of  the  appellees  by  force  of  their 
contracts.  It  does  not  charge  a  fraud.  But  it  is  plain  that  unless  the  arrange- 
ment by  which  the  subscriptions  were  merged  in  that  of  the  city  was  a  fraud 
upon  them  their  bill  must  fail.  The  court  must  set  aside  that  arrangement  or 
they  cannot  recover.    And  the  burden  is  upon  them  to  establish  the  fraud. 
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Had  their  bill  been  framed  to  set  aside  the  arrangement  because  of  fraud,  it 
must  have  been  held  to  have  been  filed  too  late.  The  statute  of  limitations 
bars  actions  for  fraud  in  Indiana  after  six  years,  and  equity  acts  or  refuses  to 
act  in  analogy  to  the  statute.  Can  a  party  evade  the  statute  or  escape  in 
equity  from  the  rule  that  the  analogy  of  the  statute  will  be  followed  by 
changing  the  form  of  his  bill?  We  think  not.  We  think  a  court  of  equity 
will  not  be  moved  to  set  aside  a  fraudulent  transaction  at  the  suit  of  one  who 
has  been  quiescent  during  a  period  longer  than  that  fixed  by  the  statute  of 
limitations,  after  he  had  knowledge  of  the  fraud,  or  after  he  was  put  upon  in- 
quiry with  the  means  of  knowledge  accessible  to  him.  But  we  pursue  this 
branch  of  the  case  no  further.  We  have  already  said  enough  to  show  that,  in 
our  opinion,  there  was  no  error  in  the  decree  of  the  court  below. 

Decree  affirmed. 
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PRINTING  HOUSE  v.  TRUSTEES. 
(14  Ott»,  711-727.    1881.) 

Appeal  from  U.  8.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justice  Bradley. 

Statement  of  Facts. — I'his  case  was  instituted  in  May,  1876,  by  a  bill  in 
equity  filed  by  the  American  Printing  House  for  the  Blind,  a  Kentucky  cor- 
poration, against  the  Louisville  Board  of  Trustees  of  the  American  Printing 
House  for  the  Blind,  a  Louisville  corporation,  praying  for  an  account  and  pay- 
ment of  moneys  alleged  to  be  in  the  hands  of  the  defendant,  which  had  been 
raised  by  contributions  for  the  benefit  of  the  complainant.  An  amended  bill 
was  filed  in  December,  1876,  adding  as  defendants  Henry  B.  Foley,  Yalsin  J. 
Dupuy,  Nathaniel  Cropper,  of  Louisiana,  who,  claiming  to  be  original  contrib- 
utors to  the  fund  in  question,  had  sued  the  defendant  corporation  for  a  return 
of  their  several  contributions;  also,  Magruder  &  Richardson,  a  law  firm,  who 
represented  other  contributors  making  the  like  claim ;  also,  the  attorney-gen- 
eral of  the  state  of  Louisiana,  which  had  contributed  to  the  same  fund,  and 
had  brought  suit  to  recover  its  contribution ;  also,  finally,  the  American  Print- 
ing House  for  the  Blind  and  the  American  University  for  the  Blind,  a  corpora- 
tion of  the  District  of  Columbia,  which  made  some  claim  to  the  fund.  The 
claim  of  the  original  and  amended  bills  was  based  upon  an  allegation  to  the 
effect  that  in  the  year  1858  the  complainant  received  a  charter  from  the  state 
of  Kentucky  to  enable  it  to  raise  and  collect  funds  for  establishing  at  Louis- 
ville, Ky.,  a  publishing  house  for  printing  and  publishing  books  in  raised  letters 
for  the  use  of  the  blind  in  the  United  States;  that  said  charter  contemplated 
and  was  granted  in  expectation  of  aid  and  co-operation  from  other  states,  par- 
ticularly Tennessee,  Mississippi  and  Louisiana;  that  the  original  defendant  was 
chartered  by  the  legislature  of  Louisiana  in  1859  for  the  express  purpose  of 
collecting  funds  to  aid  the  Kentucky  corporation  to  carry  out  its  benevolent 
enterprise;  and  that  the  funds  in  question  had  been  collected  and  were  held 
for  that  purpose  and  no  other,  and  ought  in  equity  to  be  paid  over  to  the  com- 
plainant, who,  it  was  alleged^  had  complied  with  all  the  conditions  required  to 
entitle  it  to  the  money. 

The  Louisiana  board  filed  an  answer,  in  which  the  principal  point  of  defense 

set  op  was  that,  although  the  moneys  in  question  had  indeed  been  collected  for 

the  purpose  indicated  by  the  bill,  yet  that  after  their  collection,  and  in  the 

jear  1861,  the  Kentucky  corporation  obtained  a  new  charter  materially  differ- 
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ent  from  the  original  one,  and  subversive  of  the  rights  which  the  Louisiana 
board  were  to  enjoy  in  the  administration  of  the  scheme,  and  which  were  ex- 
pressly named  in  their  own  (Louisiana)  charter  as  a  condition  of  entering  into 
said  scheme  and  contributing  to  it.  They  also  set  up  the  delay  of  fifteen  or 
sixteen  years  in  making  any  demand  for  the  fund  as  a  fatal  objection  to  any 
such  demand  being  sustained  now.  The  rights  referred  to  as  having  been  ab- 
rogated by  the  new  charter  are  specially  set  forth  in  the  answer;  being  the 
right  of  visitation,  supervision  and  control  over  the  affairs  and  management 
of  the  central  institution  at  Louisville,  to  be  exercised  by  the  presidents  of 
the  several  state  boards  of  trustees  contributing  to  the  general  schema,  who 
were  to  constitute  a  board  of  visitors,  with  the  right  to  visit  the  printing  house, 
examine  the  books,  and  investigate  the  proceedings  of  the  trustees,  and  of  dis- 
charging them  and  vacating  their  offices  and  appointing  new  trustees  in  case  of 
finding  them  guilty  of  mismanagement,  malfeasance  in  office  or  neglect  of  duty. 
The  answer  alleges  that  all  this  was  abrogated  by  the  new  charter  of  186 1,  and 
the  right  of  visitation,  instead  of  being  left  to  the  presidents  of  the  state  boards 
of  trustees,  was  given  to  governors  of  states  of  North  America  contributing 
the  smallest  aid  in  sustaining  the  printing  house,  and  superintendents  of  insti- 
tutions devoted  exclusively  to  the  education  of  the  blind,  and  state  auxiliary 
boards.  The  answer  also  contended  that  the  new'charter  created  a  new  and 
different  corporation  by  the  substitution  of  new  names  of  corporators  in  place 
of  those  contained  in  the  original  charter.  The  allegations  of  the  answer,  in 
point  of  fact,  are  clearly  proven ;  but  the  complainant  contends  that,  in  point 
of  law,  no  such  change  was  made  in  the  new  charter  as  to  exonerate  the  de- 
fendants from  the  duty  of  paying  over  the  funds  collected  by  them,  and  that 
the  defendants,  in  their  litigation  with  the  original  contributors,  acknowledged 
the  rights  of  the  complainant,  and  are  estopped  from  denying  them. 

The  other  defendants  filed  answers  and  cross-bills,  in  which  they  contend  that 
the  complainant  failed  to  perform  the  conditions  on  which  the  money  was  con- 
tributed,—  as,  that  the  sum  of  $25,000  should  be  raised  within  seven  years,  and 
that  a  permanent  printing  establishment  should  be  erected  and  in  operation 
within  nine  years  from  the  date  of  the  charter;  and  they  claimed  to  have  their 
several  contributions  restored  to  them  with  interest. 

This  is  a  general  description  of  the  litigation.  Considerable  evidence  was 
taken,  much  of  it  being  directed  to  the  supposed  admissions  of  the  Louisiana 
board  as  to  the  right  of  the  complainant  to  the  money.  On  final  hearing  th^ 
court  below  dismissed  the  bill.    The  complainant  appealed  from  that  decree. 

In  order  to  a  proper  understanding  of  the  controversy,  it  will  be  necessary 
to  examine  somewhat  more  minutely  the  charters  of  the  respective  parties,  and 
the  acts  and  proceedings  which  led  to  their  formation,  and  to  the  collection  of 
the  fund  sought  to  be  recovered.  The  scheme  for  establishing  a  general  print- 
ing house  for  printing  books  for  the  blind  of  the  United  States,  which  led  to 
the  organizations  referred  to,  originated  in  Mississippi  as  early  as  1857,  if  not 
earlier.  A  Mr.  Dempsey  6.  Sberrod  took  much  interest  in  the  subject,  and 
visited  several  of  the  southwestern  states,  for  the  purpose  of  getting  up  organiza* 
tions  and  collecting  funds.  His  operations  were  commenced  in  Mississippi,  and 
extended  thence  to  Kentucky,  Tennessee,  Louisiana  and  other  states.  In  De- 
cember, 1859,  be  was  appointed  by  the  Kentucky  board  agent  to  organize  aux- 
iliaries in  Missouri,  Illinois,  Indiana  and  Ohio;  and  acted  as  such  during  the 
year  1860.  But  be  had  previously  been  appointed  agent  for  the  Mississippi 
board,  which  was  the  first  organized,  and  afterwards  by  the  Louisiana  board. 
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The  Mississippi  board  was  chartered  November  14, 1857.  The  preamble  of  the 
charter  recites  as  follows:  *' Whereas  it  is  contemplated  to  establish  at  Louis- 
ville, Kentucky,  a  publishing  house  to  print  books  in  raised  letters  for  the  use 
of  the  blind  in  the  United  States;  and  whereas,  to  establish  said  publishing 
house  upon  a  permanent  basis,  and  with  a  sufficient  capital,  contributions  from 
various  states  of  the  Union  will  be  necessary;  to  effect  which  object  acts  of  in- 
corporation like  this  will  be  applied  for  in  other  states,  the  object  of  which 
incorporation  will  be  to  aid  in  collecting  and  effectually  securing  for  such  object 
the  money  which  may  be  contributed  in  each  state: "  therefore  it  was  declared 
(sec.  1)  that  the  Hon.  C.  P.  Smith,  Hon.  William  L.  Sharkey,  and  three  others 
named,  and  their  successors,  etc.,  should  be  a  body  corporate  under  the  name  of 
the  ''  board  of  trustees  to  aid  in  establishing  a  publishing  house  to  print  books, 
eta,  for  the  benefit  of  the  blind,"  with  power  to  use  a  common  seal,  and  to 
make  such  contracts  as  might  be  necessary  to  effect  the  objects  of  their  corpora- 
tion. By  section  3,  Dempsey  Sherrod  was  appointed  general  agent  of  said  board 
to  solicit  subscriptions  and  contributions  for  the  above  purpose  in  this  and  other 
states  of  the  Union,  and  to  apply  to  other  states  for  similar  acts  of  incorpora- 
tion. Upon  his  death  or  resignation  the  board  should  have  power  to  appoint 
another.  By  section  6,  the  board  of  trustees  were  authorized  to  receive  oontri- 
bations  in  money,  etc.,  for  the  purpose  aforesaid,  and,  until  $25,000  should  be 
raised  in  this  and  other  states,  were  to  invest  the  same  at  interest.  By  section 
7,  if  the  sum  named  should  not  be  raised  within  seven  years,  and  the  publishing 
house  should  not  be  established  within  nine  years,  the  contributions  should  be 
returned  to  the  contributors  with  interest.  By  section  8,  it  was  declared  that, 
80  soon  as  the  legislature  of  Kentucky  should  pass  an  act  incorporating  trustees 
for  establishing  said  publishing  house  in  Louisville,  and  this  board  had  evidence 
that  $25,000  were  raised,  the  fund  in  the  hands  of  this  board  should  be  trans- 
ferred to  the  board  of  trustees  incorporated  by  the  state  of  Kentucky,  in  such 
soms  as  might  be  needed  to  carry  on  the  business;  provided,  if  Kentucky 
should  not  pass  such  a  law  incorporating  said  board,  the  Mississippi  board 
might  select  some  other  place  for  publication  in  such  state  as  might  pass  such 
act. 

At  the  same  time  the  legislature  of  Mississippi  passed  an  act  by  which,  after 
reciting  that  $12,000  had  been  subscribed  by  private  individuals,  they  appro* 
priated  $2,000  to  the  board  of  trustees  in  aid  of  the  object. 

It  may  be  remarked  here  that  only  about  $1,000  of  the  money  raised  in 
Mississippi  were  ever  paid  to  the  Kentucky  institution.  What  was  the  cause 
of  this  does  not  clearly  appear.  From  the  evidence  of  Mr.  Bullock,  the  presi- 
dent of  the  complainant,  it  appears  that  the  Kentucky  board  became  dissatis- 
fied with  Sherrod  after  1860,  and  he  was  no  longer  employed  as  their  agent. 
Mr.  Foster,  a  witness  for  the  defendant  corporation,  and  one  of  its  trustees 
from  its  organization,  testifies  that  after  the  war  they  learned  from  Mr.  Sherrod 
that  the  trustees  at  Louisville  had  changed  their  charter,  making  material 
changes  which  affected  the  whole  institution,  and  he,  Mr.  Sherrod,  had  with- 
drawn entirely  his  connection  from  it;  so  had  the  parent  society,  organized  in 
Mississippi,  and  he  had  established  another  institution  called  the  American 
Publishing  House  and  American  University  for  the  Blind,  in  the  District  of 
Columbia.  It  may  be  that  this  explains  the  discontinuance  of  co-operation  on 
the  part  of  the  Mississippi  board. 

Although  a  board  of  trustees  was  chartered  in  Tennessee,  and  an  appropria- 
tion of  $2,000  was  made  by  the  legislature  of  that  state  in  1858,  and  a  law  was 
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passed  making  an  annual  appropriation  of  $10  for  every  blind  person  in  the 
state,  according  to  the  census,  which  amounted  in  seven  years  to  the  sum  of 
$38,7S0,  yet,  for  some  unexplained  reason,*  no  money  was  ever  contributed 
from  that  state  to  the  Kentuckj'  institution,  and  in  1867  the  law  was  repealed. 
The  first  charter  granted  by  Kentucky,  and  under  which  the  complainant 
•  claims  to  have  been  organized,  was  an  act  of  the  legislature,  passed  January  26, 
1S58.  As  this  charter  is  important,  because  it  was  in  force  when  that  of  the 
Louisiana  board  of  trustees  was  adopted,  and  when  the  funds  in  question  were 
mostly  contributed,  it  will  be  proper  to  give  the  exact  language  of  its  most  im- 
portant provisions.     It  commenced  with  the  following  recital: 

"  AVhereas,  the  state  of  Mississippi  has  by  law  made  an  appropriation  of 
$2,000  to  aid  in  establishing  in  Kentucky  a  national  institution  to  print  and 
circulate  books  in  raised  letters  for  the  blind;  and  whereas,  said  state  has 
incorporated  a  board  of  trustees  to  receive  said  money,  and  $12,000  which 
have  been  subscribed  for  the  aforesaid  purpose  by  citizens  of  Mississippi,  and 
to  transfer  said  fund  to  said  institution  in  Kentucky;  and  whereas,  it  is  antici- 
pated that  other  states  will  make  donations  and  incorporate  trustees  to  aid  ia 
this  enterprise." 

It  then  enacted:  *•  Sec.  1.  That  an  institution  under  the  name  of  the  Ameri- 
can Printing  House  for  the  Blind  be  established  in  Louisville,  Kentucky,  or  its 
vicinity,  and  that  James  Guthrie,  William  F.  Bullock,  Theodore  S.  Bell,  Bryce 
M.  Patten,  John  Milton,  H.  T.  Curd,  and  A.  O.  Brannin,  and  their  successors, 
be,  and  they  are  hereby,  declared  a  body  corporate  under  the  name  and  style 
of  the  trustees  of  the  American  Printing  House  for  the  Blind,  with  the  right  as 
such  to  use  a  common  seal,  to  sue  and  be  sued,  to  plead  and  be  impleaded,  in 
all  courts  of  justice  and  in  all  cases  in  which  the  interests  of  the  institution  are 
involved.  The  said  trustees  are  hereby  fully  empowered  to  receive,  by  legacies, 
conveyances,  or  otherwise,  lands,  money,  and  other  property,  and  the  same  to 
retain,  use  and  apply  to  the  publishing  of  books  in  raised  letters  for  the  blind 
in  the  United  States.  Said  trustees  are  authorized  to  purchase  land  and  erect,, 
purchase  or  rent  buildings  for  the  use  of  said  institution,  and  to  make  all  such 
contracts  as  may  be  necessary  to  accomplish  the  purposes  of  their  incorpora- 
tion. 

^'  Sec.  2.  The  trustees  shall  elect,  annually,  a  president,  a  treasurer  and  a  sec- 
retary, who  shall  hold  their  offices  until  their  successors  shall  be  elected  and 
duly  qualified.  Said  trustees  may  prescribe  the  duties  and  fix  the  compensa- 
tion of  said  officers.     .    .    . 

'*  Sec.  6.  It  shall  be  the  duty  of  the  board  of  trustees,  before  commencing 
the  publication  of  any  book,  to  request  the  superintendent  of  every  institutioa 
for  the  education  of  the  blind  in  the  United  States  to  make  out  and  send  to  the 
trustees  of  the  printing  house  a  list  of  such  books  as  be  may  deem  most  desir- 
able for  the  use  of  the  blind;  and  said  trustees  shall  select  for  publication  the 
book  that  shall  have  received  the  greatest  number  of  superintendents  in  its 
favor.  This  mode  of  selecting  books  for  publication  shall  be  repeated  at  least 
once  every  year. 

"  Sec.  7.  Every  school  for  the  blind  located  in  a  state  whose  legislature  or  . 
citizens  contribute  to  the  funds  of  the  American  Printing  House  shall,  in  pro- 
portion to  the  funds,  be  entitled  to  copies  of  every  book  published  by  said 
house,  to  be  distributed  gratuitously  to  such  blind  persons  as  are  unable  to  pur- 
chase them.  And  the  superintendents  of  said  schools  shall  be  required  to  re- 
port to  the  trustees  of  said  house  the  names  and  residences  of  all  persons  to* 
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whom  books  may  be  thus  distributed.  The  prices  of  books  published  by  this 
institution  shall  be  made  so  low  as  merely  to  cover  the  cost  of  \publicatioii  and 
other  incidental  expenses  of  the  institution. 

"Sec.  8.  It  shall  be  the  duty  of  the  board  of  trustees  to  make  an  annual  re- 
port of  its  proceedings,  which  shall  embrace  a  full  account  of  the  receipts  and 
disbursements,  the  funds  on  hand,  the  number  of  books  sold,  and  the  number 
distributed  gratuitously,  and  a  general  statement  of  the  condition  of  the  insti- 
tution; and  they  shall  transmit  copies  of  said  reports  to  the  general  assembly 
of  Kentucky,  to  the  governors  of  the  several  states  of  the  Union,  the  president 
of  each  state  board  of  trustees,  to  the  superintendent  of  every  institution  of 
the  blind  in  the  United  States,  and  t€  every  parson  who  shall  have  made  to  the 
iostitntion  a  donation  of  more  than  jQve  dollars  the  previous  year. 

"Sec.  10.  The  presidents  of  the  state  boards  of  trustees  shall,  ex  officio,  con- 
stitute a  board  of  visitors,  each  member  of  which  shall  at  all  times  be  author- 
ized to  visit  the  printing  house,  examine  the  books,  and  investigate  the 
proceedings  of  the  trustees;  and  the  president  of  the  oldest  state  board  of 
trustees  shall,  at  the  written  request  of  a  majority  of  the  visitors,  call  a  meet- 
ing of  the  board  of  visitors,  who  shall  be  fully  empowered  to  investigate  the 
proceedings  of  the  trustees  of  the  institution,  and  in  case  they  shall  find  said 
board  or  any  member  thereof  has  mismanaged  the  affairs  of  said  institution, 
by  malfeasance  in  office  or  neglect  of  duty,  they  may»  a  majority  of  three- 
fourths  of  all  the  members  concurring,  declare  the  office  or  offices  of  said 
trustee  or  trustees  vacant,  and  proceed  to  fill  such  vacancy  by  election  from 
the  citizens  of  Louisville  or  its  vicinity.  Notice  of  all  meetings  of  the  board 
of  visitors  shall  be  sent  by  mail  to  all  the  presidents  of  the  state  boards  and  to 
all  the  trustees  of  the  printing  house  at  least  one  month  before  the  time  ap- 
pointed for  said  meetings. 

"Sec.  11.  The  trustees  of  said  printing  house  shall  continue  in  office  until 
their  offices  shall  become  vacant  by  resignation,  death,  or  removal  from  office 
as  hereinbefore  provided  for.  All  vacancies  caused  by  resignation  or  death 
shall  be  filled  by  the  remaining  members  of  the  board. 

"  Sec.  12.  Be  it  further  enacted,  that  each  donor  shall  be  entitled  to  his  dona- 
tion, with  the  interest,  after  the  deduction  of  the  necessary  expenses  are  paid, 
provided  said  publishing  house  is  not  established  within  nine  years  from  the 
passage  of  this  act;  and  should  the  board  refuse  to  make  said  distribution 
among  the  donors  according  to  their  respective  interests,  then,  and  in  that 
event,  said  donors  may  have  the  right  to  proceed  to  recover  the  same  by  legal 
proceedings  instituted  in  any  of  the  courte  of  this  commonwealth  having  juris- 
diction thereof." 

The  provisions  of  the  tenth  section  of  this  act  are  especially  material  in  the 
determination  of  this  cause.  It  was  the  change  made  therein  by  the  subse- 
quent act  of  1861,  as  will  hereafter  appear,  on  which  the  defendants  principally 
rely  for  refusing  to  pay  over  to  the  complainant  the  moneys  in  controversy. 
It  will  be  seen  that  direct  reference  was  made  to  it  in  the  Louisiana  charter. 
This  charter  was  taken  out  under  the  general  corporation  law  of  the  state  of 
Louisiana,  and  is  dated  January  3,  1S59.  It  recites  as  follows:  "Whereas,  it 
is  contemplated  to  establish  at  Louisville,  in  the  state  of  Kentucky,  a  publish- 
ing house,  to  print  and  publish  books  in  raised  letters  for  the  use  of  the  blind 
in  the  United  States;  and  whereas,  to  establish  said  publishing  house  on  a  per- 
manent basis,  and  with  sufficient  capital,  contributions  from  various  states  of 
the  Union  are  anticipated ;  and  whereas,  it  is  proper  and  just  that  a  portion  of 

09 


g  180.  CORPORATIONS  —  PRIVATE. 

said  funds  should  be  contributed  by  the  citizens  of  the  state  of  Louisiana,  and 
believing  the  object  to  be  worthy  the  consideration  and  liberality  of  a  gener- 
ous  public,  and  desiring  to  cooperate  in  the  accomplishment  of  the  proposed 
enterprise,  we,  the  undersigned  citizens  of  Louisiana,  do  hereby  associate  our- 
selves together,  and  constitute  ourselves  and  our  successors  a  body  corporate^ 
under  the  provisions  of  an  act  of  the  legislature  of  the  state  of  Louisiana, 
approved  March  14,  1855,  entitled  *An  act  for  the  organization  of  corporations 
for  literary,  scientific,  religious,  and  charitable  purposes,'  and  we  do  hereby 
agree  to  the  following  article  of  corporation : 

''1.  The  name  and  style  of  this  corporation  shall  be  'The  Louisiana  Board 
of  Trustees  of  the  American  Printing  House  for  the  Blind,'  by  which  name  it 
shall  be  known,  and  be  capable  to  sue  and  be  sued,  and  the  domicile  of  this  cor- 
poration shall  bo  in  the  city  of  New  Orleans. 

^'  2.  The  object  of  this  association  and  corporation  shall  be  to  raise  funds  for, 
and  otherwise  to  aid  in,  the  permanent  establishment  and  successful  manage- 
ment at  Louisville,  Kentucky,  of  a  publishing  house  for  the  printing  and  pub- 
lication of  books  in  raised  letters  for  the  use  of  the  blind  in  the  United  States. 

'^  8.  The  trustees  shall  annually  elect,  by  ballot,  from  their  own  number,  a 
president,  on  whom  all  legal  process  shall  be  serv^,  a  treasurer  and  secretary, 
provided  that  said  officers  shall  continue  in  office  until  their  successors  shall 
have  been  elected  and  qualified. 

^'4.  The  trustees  shall  have  power  to  fill  all  vacancies  occurring  in. the  board 
by  death,  resignation,  or  otherwise;  to  adopt  by-laws  for  their  own  govern- 
ment, and  prescribe  the  duties  of  its  officers  and  members,  and  they  shall  be 
empowered  to  receive  by  donation,  bequest,  purchase,  or  otherwise,  and  to  hold 
and  use  properties,  real  and  personal,  to  the  amount  of  $100,000. 

^'  5.  The  trustees  shall  hold  the  funds  and  properties  of  the  corporation  for 
the  purposes  thereof,  and  nntil  the  sum  of  $25,000  is  raised  in  this  state  and  other 
states  of  the  Union,  the  same  may  be  safely  invested  at  the  discretion  of  the 
trustees ;  that  so  soon  as  the  trustees  are  officially  informed  by  the  trustees  of 
the  American  Printing  House  for  the  Blind,  at  Louisville,  Kentucky,  that  the 
sam  of  $25,000  has  been  raised,  they  shall  then  remit  the  funds  and  properties 
received  by  them  to  said  trustees  at  Louisville,  in  such  sums  as  may  from  time 
to  time  be  required  to  establish  and  carry  on  said  publishing  house;  provided, 
that  should  said  sum  of  $25,000  not  be  raised  within  seven  years  from  the 
date  of  this  incorporation,  or  said  publishing  house  not  be  established  within 
nine  years  from  said  date,  then  the  donations  and  contributions  received, 
together  with  the  interest  thereon  accrued,  after  deducting  expenses  of  the  in- 
corporation, shall  be  returned  to  the  contributors  and  donors  thereof. 

"  6.  The  trustees  reserve  to  themselves  at  all  times  the  right,  through  their 
president,  of  visiting  the  establishment,  or  printing  and  publishing  house,  at 
Louisville,  and  inspecting  the  books  and  management  of  the  same,  and,  in 
conjunction  with  the  presidents  of  other  boards  that  may  be  formed,  the  super- 
vision and  administration  of  the  affairs  thereof,  in  accordance  with  the  pro- 
visions of  the  tenth  section  of  the  charter  of  '  The  Trustees  of  the  American 
Printing  House  for  the  Blind,'  as  incorporated  by  the  general  assembly  of 
the  state  of  Kentucky." 

From  the  sixth  article,  above  quoted,  it  clearly  appears  that  the  Louisiana 
board  regarded  the  provisions  of  the  tenth  section  of  the  Kentucky  charter  as 
material  and  fundamental.  It  gave  them,  through  their  president,  in  con- 
junction with  the  other  state  boards,  through  their  presidents,  the  ultimate 
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control  and  management  of  the  central  institution ;  and  they  expressly  reserve 
to  themselves  at  all  times  this  vital  prerogative.  It  may  be  fairly  presumed 
that  without  it  they  would  never  have  engagfed'to  pay  over  their  contribu- 
tions to  the  Kentucky  board.  '  /  ]■ 

§  187.  Obligation  to  pay  subscription  destroyed  by  qor urging  visitatorial 
rights  of  subscriber.  «  / ..;  ;  . 

The  question  then  is,  whether  this  provision  has  been  materially  altered  by 
the  Kentucky  legislature  in  the  new  or  amended  charter  which  was-gr^tnt^d  to 
the  Kentucky  board  in  April,  1861.  A  glance  at  this  amended  cfijtrtei*  is 
sufficient  to  decide  the  question.  It  is  a  recast  of  the  whole  incorporating  act. 
After  copying  the  preamble  of  the  original  charter,  it  proceeds  to  name  the 
corporators,  substituting  two  new  names  in  place  of  two  others  in  the  original. 
Perhaps  this  is  a  change  of  but  little  moment,  though  the  defendants  regard 
it  as  a  change  of  the  corporation.  The  general  objects  of  the  association  and 
duties  of  the  trustees  are  substantially  the  same  as  those  contained  in  the  orig- 
inal act.  It  is  observable,  however,  that  in  referring  to  states  that  may  become 
interested  in  the  institution,  and  to  institutions  for  the  education  of  the  blind 
which  it  is  anticipated  will  share  in  its  benefits,  the  states  of  Korth  America 
are  named  instead  of  the  states  of  the  Union,  of  of  the  United  States;  and 
institutions  for  the  education  of  the  blind  in  North  America,  instead  of  insti- 
tutions in  the  United  States, —  evidently  contemplating  the  possibility  of  a  dis- 
integration of  the  United  States,  and  the  establishment  of  another  government 
in  its  territories.  But  without  further  reference  to  this  noticeable  change,  we 
proceed  to  copy  the  ninth  section,  which  replaces  the  tenth  of  the  original  act. 
It  is  in  these  words: 

"The  superintendents  of  state  institutions  devoted  exclusively  to  the  educa- 
tion of  the  blind,  and  the  governors  of  the  states  that  aid  in  sustaining  the 
American  Printing  House  for  the  Blind,  and  the  presidents  of  the  state  auxili- 
ary boards  of  trustees,  shall,  ex  officio^  constitute  a  board  of  visitors,  each  mem- 
ber of  which  shall  be  at  all  times  authorized  to  visit  the  printing  house,  examine 
the  book^  and  investigate  the  proceedings  of  the  trustees;  and  the  president 
of  any  state  board  may,  at  the  request  of  a  majority  of  the  visitors,  call  a 
meeting  of  the  board  of  visitors,  who  shall  be  fully  empowered  to  investigate 
the  proceedings  of  the  trustees  of  the  institution,  and  in  case  they  shall  find 
that  said  board,  or  any  member  thereof,  has  mismanaged  the  affairs  of  the  insti- 
tution by  malfeasance  in  office  or  neglect  of  duty,  they  may,  a  majority  of 
three-fourths  of  all  the  members  present  concurring,  declare  the  offices  or  office 
of  said  trustees  or  trustee  vacant,  and  proceed  to  fill  the  vacancy,  by  election 
from  the  citizens  of  Louisville  or  its  vicinity.  Representatives  from  a  majority 
of  the  states  that  contribute  to  the  support  of  the  American  Printing  House 
for  the  Blind  shall  constitute  a  quorum  of  the  board  of  visitors,  and  each  state 
represented  shall  be  allowed  one  vote  in  the  action  of  the  board.  Notice  of 
every  meeting  of  the  board  of  visitors  shall  be  sent  by  mail  to  all  the  members 
of  the  board,  and  to  the  trustees  of  the  American  Printing  House  for  the 
Blind,  at  least  one  month  before  the  time  appointed  for  the  meeting." 

This  is  certainly  a  material  change  in  the  supervisory  government  and  control 
of  the  institution;  indeed,  it  may  be  denominated  a  subversion  of  the  original 
constitution.  By  the  original  charter,  the  state  boards  of  trustees,  through 
their  presidents,  were  constituted  the  board  of  visitors,  with  absolute  super- 
visory control,  even  to  the  extent  of  discharging  from  office  the  entire  board  of 
trustees  of  the  central  institution  for  misitianagement  of  its  affairs,  malfeasance 
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in  office,  or  neglect  of  duty.  By  thfe  ^w  charter,  the  presidents  of  the  state 
boards  have  a  seat  in  the  bo^rd  j^f-»"v1sitors,  it  is  true;  but  their  power,  which, 
before  was  exclusive,  is  noii«  in 'eflfect  taken  from  them,  and  shared  by  the  gov- 
ernors of  all  the  states «tb{i^  aid  in  sustaining  the  institution,  and  the  superin- 
tendents of  all  state\institutions  devoted  exclusively  to  the  education  of  the 
blind.  In  a  i^iA^^er  s6  important  as  the  government  of  the  institution,  such  a 
change  ca.nn6t''.t>e'said  to  be  immaterial,  or  anything  less  than  fundamental.  It 
is  more  ^specially  important  in  this  case  because  made  the  subject  of  an  express* 
reser.tatjon  in  the  charter  of  the  defendants. 

In  View  of  the  facts  above  detailed,  the  question  still  remains,  whether,  after 
such  a  fundamental  change  in  the  constitution  of  the  central  organization, 
affecting  so  materially  the  rights  of  the  auxiliary  boards  in  regard  to  the  con- 
trol of  the  institution,  thajr  are  bound  to  pay  over  to  that  institution  the  funds 
committed  to  their  charge.  If  an  individual  should  subscribe  t6  a  charitable 
scheme  upon  certain  conditions  as  to  its  organization  and  control,  and  those 
conditions  are  violated  before  the  payment  of  his  subscription,  it  oan  hardly  be 
doubted  that  he  would  be  discharged  from  his  obligation  to  pay  it.  Whatever 
power  the  legislature  may  possess  to  modify  the  organization  of  an  established 
charity  in  point  of  form,  it  cannot  change  an  executory  contract  to  contribute 
to  such  charity.  The  power  to  do  this  would,,  in  effect,  be  a  power  to  makQ  a 
contract  for  a  party  which  he  is  himself  unwilling  to  make.  The  authorities 
which  affirm  the  legislative  power  to  modify  the  forms  of  public  and  charitable 
institutions  do  not  apply  to  such  a  case. 

The  position  of  the  defendants  is  somewhat  anomalous.  They  are  not  them- 
selves the  original  contributors,  but  they  represent  them.  They  are  their 
trustees,  as  well  as  trustees  for  the  benefit  of  the  proposed  foundation.  The 
money  of  the  contributors  has  been  deposited  in  their  hands  to  be  applied  to  a 
proposed  charity  on  certain  conditions.  The  defendant  board,  as  the  repre- 
sentatives of  the  contributors,  occupy  a  relation  to  the  general  foundation 
similar  to  that  of  a  subscriber  to  its  funds.  They  stand  upon  the  terms  of  an 
agreement  or  contract,  by  which,  in  effect,  they  engage,  upon  certain  condi- 
tions, to  contribute  and  pay  over  to  the  central  institution  the  money  intrusted 
to  them.  They  cannot  be  considered  as  bound,  in  law,  to  pay  it  over  at  all 
events.  They  certainly  would  not  be  so  bound  if  the  character  of  the  charity 
should  be  materially  changed.  It  is  difficult  to  see  how  they  can  be  so  bound 
if  its  constitution  and  government  are  so  changed  as  to  deprive  the  defendants 
of  that  participation  in  the  control  which  it  was  stipulated  they  should  have. 
If  the  original  contributors  were  all  willing  to  waive  the  objection,  the  case 
might  be  different;  but  the  original  contributors  are  claiming  a  return  of  their 
contributions;  and  if  they  were  not  doing  this,  it  would  nevertheless  be  diffi- 
cult to  ascertain  their  united  will.  The  duty  and  only  safe  course  of  the 
defendant  trustees  is  to  withhold  the  contributions  in  their  hands  if  they  see 
that  there  has  been  a  clear  violation  of  those  conditions  upon  which  such  con- 
tributions were  made.  By  their  own  constitution,  they  have  certain  distinct 
rights  and  duties, —  rights  which  they  not  only  may,  but  ought  to,  insist  on; 
because  they  are  not  only  theirs,  but,  representatively,  those  of  their  constitu- 
ents, the  donors  of  the  fund.  They  are  not  part  and  parcel  of  the  Kentucky 
institution,  though  they  were  to  have  had  an  important  'share  in  its  control. 
They  are  a  separate  organization,  existing  under  distinct  laws.  It  i^  apparent 
from  the  evidence  in  the  case  that  the  several  state  contributions,  and  incorpo- 
rations  of  trustees,  whilst  looking  to  a  common  and  general  foundation,  or 
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charity,  for  the  benefit  of  the  blind  in  the  United  States,  had  also  special 
reference  to  the  benefit  of  that  class  in  the  particular  state.  The  legislative 
appropriations  which  were  graduated  by  the  number  of  blind  in  the  state, 
which  were  made  in  most  of  the  states  interested,  indicate  this.  The  provision 
of  the  Kentucky  charter  securing  to  schools  for  the  blind  in  a  contributing 
state  a  gratuitous  'distribution  of  books  in  proportion  to  the  amount  contrib- 
uted, indicates  the  same  thing.  Reciprocal  benefits  were  evidently  expected 
in  consideration  of  the  amount  of  aid  to  be  contributed.  This  is  shown  bv  the 
entire  testimony.  Mr.  Bullock,  president  of  the  complainants,  whilst  com- 
plaining of  the  unwillingness  of  the  Louisiana  board  to  pay  over  their  fund, 
says:  ^^From  the  beneficial  agencies  of  our  institution  the  blind  of  Louisiana 
have  been  almost  entirely  shut  off  through  the  unwillingness  of  the  Louisiana 
board  to  give  up  the  money  in  their  hands."  Again :  "  It  is  easy  to  see  that  if 
the  Louisiana  board  gives  us  the  money  raised  for  us,  every  dollar  will  be 
returned  to  the  blind  of  Louisiana  in  the  shape  of  books  and  apparatus  for 
their  education,  undiminished  by  any  tax  for  the  expenses  incurred  in  starting 
our  enterprise.  Th^  institution  for  the  education  of  the  blind  in  Baton  Rouge, 
La.,  is  in  need  of  books,  maps,  slates,  models,  and  educational  appliances  of  all 
kinds.  The  funds  held  by  the  Louisiana  board  should  be  sent  to  us  to  supply 
these  wants."  The  testimony  of  the  defendants'  witnesses,  Adams  and  Foster, 
^vho  were  members  of  the  Louisiana  board  from  its  first  organization,  is  to  the 
same  effect' in  regard  to  the  special  advantages  expected  to  accrue  to  the  blind 
of  Louisiana  by  joining  with  the  boards  of  other  states  in  the  establishment  of 
a  general  institution.  In  fine,  the  Louisiana  board,  by  virtue  of  their  distinct 
organization,  their  separate  position,  the  local  character  of  their  operationSi 
and  their  just  expectations  of  special  benefit  to  the  blind  of  their  own  state, 
not  only  had  a  right,  but  vrere  under  an  obligation,  to  take  due  care  that  the 
institution  to  which  their  fund  should  be  intrusted  was  such  an  institution  in 
its  objects  and  constitution  as  was  contemplated  when  the  scheme  was  under- 
taken and  entered  into,  and  not  one  materially  different  therefrom  in  either 
respect. 

AVe  think,  therefore,  that  the  defendants,  when  they  found  that  the  consti- 
tution of  the  Kentucky  corporation  had  been  materially  changed,  an!  their 
share  in  its  management  and  control  had  been  superseded  by  a  totally 
different  arrangement,  in  which  their  influence  was,  or  might  be,  totally  anni- 
hilated, were  justified  in  refusing  to  pay  over  to  such  alleged  body  the  funds 
in  their  hands. 

The  comiJainants,  however,  contend  that  the  actual  trustees  of  the  Louisiana 
board  have  admitted  the  right  of  the  complainants,  and  are  therefore  estopped 
from  setting  up  the  defense  which  we  have  been  considering.  It  is  very  ques- 
tionable whether  the  personal  admissions  of  the  individual  trustees  are  entitled 
to  any  weight  in  such  a  case.  But  a  careful  examination  of  the  whole  evidence 
convinces  us  that  no  admissions  of  the  kind,  made  under  a  full  and  fair  knowl- 
edge of  the  circumstances,  have  been  made  by  the  Louisiana  trustees.  Indeed, 
the  argument  might  well  be  retorted  that  the  complainants,  by  their  great 
delay  in  demanding  the  fund, —  a  delay  of  fourteen  or  fifteen  years,  or,  throw- 
ing out  the  period  of  the  civil  war,  a  delay  of  eleven  years, —  are  estopped  from 
prosecuting  for  it  now.  Ko  formal  demand  was  made  until  the  year  1876. 
An  agent  was  sent  to  !N'ew  Orleans  in  1871,  it  is  true,  to  get  aid  from  the 
Louisiana  board,  and  to  inquire  into  their  mutual  relations.  But  the  latter 
always  referred  to  legal  impediments  which  would  at  least  require  the  aid  of 
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legislation  to  remove.  What  the  nature  of  these  impediments  was  does  not 
clearly  appear.  But  we  may  presume  that  the  Louisiana  board  had  in  view 
the  change  which  Mr.  Sherrod  reported  to  them  had  been  made  in  the  Ken> 
tucky  charter,  the  nature  of  which,  however,  had  not  been  distinctly  explained 
to  them.  In  answer  to  a  communication  from  Mr.  Huntoon,  secretary  of  the 
Kentucky  board,  Mr.  Foster,  the  secretary  of  the  Louisiana  board,  wrote  the 
following  letter  in  1872,  which  seems  to  throw  some  light  on  the  subject: 

"  December  22,  1872. 
"B.  H.  Huntoon,  Esq.,  Seo'y  Am.  Printing  House  for  the  Blind,  Louisville,  Ky. : 

**  Dear  Sir  —  Your  favor  of  December  11th  is  at  hand  and  contents  noted, 
but  board  of  trustees  are  not  in  condition  at  present  to  appropriate  funds  to 
any  purpose.  When  the  board  meets  your  communication  will  be  laid  before 
them.  Though  not  authorized  to  speak  on  their  behalf,  I  may  add  that  the 
change  in  your  charter  may  be  found,  upon  examination,  probably,  to  seriously 
change  the  relations  of  our  board  to  yours. 

^^  Our  board  will  probably  have  a  meeting  in  course  of  the  coming  spring. 

«  W.  H.  Foster, 
"  Secretary,  etc." 

This  was  certainly  a  very  pregnant  intimation  of  the  objection  which  lies  at 
the  foundation  of  the  defense  in  the  present  case.  It  is  true  that  in  1876,  when 
the  defendants  were  sued  by  several  of  their  original  donors  for  the  recovery 
of  their  contributions,  on  the  ground  that  the  conditions  of  raising  $25,000 
within  seven  years,  and  of  establishing  a  printing  house  within  nine  years^ 
from  the  date  of  the  charter,  had  not  been  complied  with,  the  Louisiana 
trustees  made  inquiry  as  to  these  points  from  the  complainants.  They  also 
had,  or  some  of  them  had,  a  conference  with  Mr.  Barrett,  the  treasurer  of  the 
Kentucky  corporation,  and  inquired  of  him  as  to  the  change  in  their  charter, 
which  had  been  reported  by  Mr.  Sherrod.  They  testify  that  Mr.  Barrett 
assured  th^m  that  Sherrod  was  entirely  mistaken;  that  no  material  change  had 
been  made  in  their  charter,  and  that  they  were  acting  under  the  original 
charter  of  1 858 ;  at  least,  so  he  was  understood  by  them.  The  defendants^ 
counsel,  acting  on  the  supposition  that  these  representations  were  correct,  pre- 
pared the  defense  of  the  board  accordingly ;  and  being  satisfied  that  the  amount 
of  $25,000  had  been  raised  within  the  seven  years,  and  that  an  establishment 
sufficient  to  answer  the  requirements  of  the  charter  had  been  started  within  the 
nine  years,  on  that  basis  contested  the  suits  brought  by  the  donors.  During  the 
progress  of  that  litigation,  however,  having  procured  and  examined  the  amended 
Kentucky  charter  of  1861,  his  views  were  entirely  changed  on  the  subject  of 
the  right  of  the  Kentucky  corporation  to  demand  the  fund.  This  is,  in  sub- 
stance, the  admission  which  is  relied  on  by  the  complainants.  We  think  it  is 
quite  satisfactorily  explained  in  the  testimony  of  Judge  Merrick  and  Mr. 
Adams;  and  that  it  cannot,  in  the  slightest  degree,  affect  the  rights  of  the 
parties  in  this  case. 

It  is  unnecessary  to  inquire  what  should  be  done  with  the  fund  in  question. 
The  original  scheme  has  failed.  The  cross-bills  of  the  donors,  who  were  made 
defendants  in  the  case,  were  dismissed  without  prejudice,  and  they  have  not 
appealed.  The  legislature  of  Louisiana,  by  an  act  passed  May  14,  1878,  au- 
thorized the  trustees,  in  their  own  exoneration,  to  pay  the  whole  fund  into  the 
state  treasury,  so  far  as  the  same  remained  in  their  hands  unclaimed  by  the 
contributors,  and  appropriated  the  same  as  a  special  and  inviolable  fund  for 

the  sole  and  exclusive  benefit  of  the  Louisiana  Institution  for  the  Blind  and  the 
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Industrial  Home  for  the  Blind,  domiciled  at  Baton  Rouge  in  said  state.  An 
additional  section  provides  for  paying  to  any  original  contributor,  on  judicial 
proof  of  his  claim,  the  amount  contributed  by  him,  with  interest.  We  have  no 
doubt  that  the  fund  will  be  properly  administered  and  disposed  of,  under  the 
laws  of  Louisiana,  to  whose  superintending  care  the  matter  rightfully  belongs. 

§  1 88.  Doctrine  as  to  control  of  chancery  over  charities  held  inapplicable. 

It  is  proper  to  add  that,  in  our  view  of  this  case,  the  general  doctrine  of 
charities  has  nothing  to  do  with  its  decision.  When  a  charitable  trust  has 
been  fully  constitutetl,  and  the  funds  have  passed  out  of  the  hands  and  control 
of  the  donors  and  into  the  hands  of  the  proper  institution  or  organization  in- 
tended for  its  administration,  the  court  of  chancery,  or  some  analogous  jurisdic- 
tion, becomes  its  legal  guardian  and  protector,  and  will  take  care  that  the 
objects  of  the  trust  are  duly  pursued  and  the  funds  rightfully  appropriated* 
But  where  contributions  to  a  charity  are  proposidd  to  be  made  upon  certain 
express  conditions,  the  rights  of  the  donors  stand  upon  contract;  and  if  the 
conditions  are  not  pei*formed,  their  obligation  to  contribute  is  discharged. 

Decree  affirmed. 

OGILVIE  V.  KNOX  INSUKANOE  COMPANY. 
(22  Howard,  880-992.    1859.) 

Appeai.  from  IT.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  The  complainants  in  this  case  are  judgment  creditors 
of  the  Knox  Insufance  Company.  The  numerous  other  defendants  are  stock- 
holders of  the  company,  and  are  severally  charged  as  debtors  to  it,  for  the 
unpaid  portion  of  the  stock  subscribed  by  them.  The  company  is  insolvent,  or 
at  least  is  unable  to  pay  its  creditors,  without  calling  in  the  capital  subscribed 
and  secured,  but  not  actually  paid  in  cash.  This  it  has  failed  or  refused  to  do. 
This  bill  is  filed  to  compel  these  stockholders  or  debtors  to  the  corporation  to 
pay  the  amount  of  their  debts  in  order  that  the  creditors  of  the  company  may 
obtain  satisfaction.  The  bill  was  taken  j^ro  confesso  as  against  the  corporation. 
The  other  defendants,  being  corporators,  are  consequently  concluded  as  to  the 
averments  of  the  bill  affecting  them  as  such.  As  stockholders  who  have  not 
paid  in  the  whole  amount  of  the  stock  subscribed  and  owned  by  them,  they 
stand  in  the  relation  of  debtors  to  the  corporation  for  the  several  amounts  due 
bv  each  of  them.  As  to  thera,  this  bill  is  in  the  nature  of  an  attachment,  in 
which  they  are  called  on  to  answer  as  garnishees  of  the  principal  debtor. 

§  189.  The  unpaid  stock  of  stockholders  of  a  corporation  is  part  of  capital 
gtoch 

Where  a  number  of  special  partners  are  incorporated  to  carry  on  the  business 
of  insurance,  the  stock  subscribed  and  owned  by  the  several  stockholders  or 
partners  constitutes  the  capital  or  fund  publicly  pledged  to  all  who  deal  with 
them.  Insurance  companies  or  corporations,  unless  they  have  the  privilege  of 
using  their  capital  for  banking  purposes,  seldom  require  the  actual  payment 
of  it  all  in  cash.  Contracts  of  insurance  or  indemnity,  though  not  literally 
"gaming  contracts,"  are  nevertheless  in  the  nature  of  wagers  against  the  hap- 
pening of  a  certain  event  The  calculation  of  chances  is  greatly  in  favor  of 
the  insurer.  In  a  large  number  of  policies  it  is  but  reasonable  to  expect  that 
the  amount  of  premiums  will  exceed  that  of  the  losses.  The  insured  are  thus 
made  to  pay  one  another,  and  with  common  good  fortune  afford  an  overplus  to 
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make  a  dividend  for  the  insurers.  Hence  the  Knox  Insurance^ompany,  like 
others  of  the  same  description,  did  not  require  their  stockholders  to  pay  in  cash 
more  than  ten  per  cent,  of  their  several  shares.  They  were  allowed  to  retain 
the  remaining  ninety  per  cent,  in  their  own  possession,  substituting  therefor 
their  bonds  or  other  securities.  Thus  every  stockholder  became  a  borrower 
from,  and  debtor  to,  the  capital  stock  of  the  company.  If  in  the  course  of 
events  the  chances  were  favorable,  a  dividend  of  twenty  per  cent,  on  capital 
would  give  a  profit  of  two  hundred  on  the  money  actually  paid  out  by  them. 
On  the  contrary,  if  they  were  adverse,  the  capital  represented  by  securities 
must  necessarily  be  paid  in  to  satisfy  the  just  debts  of  the  company. 

The  ninety  per  cent,  retained  by  the  stockholders  is  as  much  a  part  of  the 
capital  pledged  as  the  cash  actually  paid  in.  When  that  portion  of  the  capital 
represented  by  these  securities  is  required  to  pay  the  creditors  of  the  company, 
'  the  stockholders  cannot  be  allowed  to  refuse  the  payment  of  them  unless  they 
show  such  an  equity  as  would  entitle  them  to  a  preference  over  the  creditors, 
if  the  capital  had  been  paid  in  cash. 

§  190.  Stockholders  cannot  resist  payment  of  unpaid  subscription  at  suU  of 
creditor^  hy  showing  fraiidulent  representations  inducing  tliem  to  subscrvbe^  whe7*e 
they  Jiave  jailed  for  a  long  time  to  raise  such  objection. 

Let  us  now  examine  their  defense  and  see  if  they  have  established  such  an 
equity.  They  do  not  deny  that  they  paid  the  ten  per  cent.,  gave  their  securi- 
ties for  the  balance,  and  have  received  their  certificates  for  their  several  shares 
of  stock;  but  they  contend  that  they  are  not  bound  to  pay  these  securities,  be- 
cause the  agent  of  the  corporation,  who  took  the  subscriptions  of  stock,  made 
certain  representations  concerning  the  state  of  the  affairs  of  the  corporation, 
which  were  not  true;  and,  as  a  consequence  thereof,  they  are  not  bound  to  pay 
these  securities.  The  numerous  defendants,  with  some  immaterial  variations 
and  qualifications,  adopt  the  answer  of  their  co-defendant,  Collum,  which  we 
shall  give  verbatim  from  the  record,  to  show  that  we  have  not  misstated  or  mis- 
taken the  nature  of  the  defense  set  up.  '^  And,  by  the  way  of  defense  to  said 
suit,  said  Collum  alleges  that  just  before  he  gave  said  note,  accepted  said  first 
bill,  Kobert  !N.  Carnan,  an  agent  of  said  insurance  company,  came  to  Jefferson- 
ville  to  procure  persons  there  to  give  notes  and  bills  for  stock  in  said  insurance 
company;  and  in  order  to  induce  said  Collum  to  give  his  said  note,  and  accept 
said  first  bill  for  such  stock,  said  Carnan,  as  such  agent,  then  and  there  falsely 
and  fraudulently  said  and  represented  to  said  Collum,  and  in  his  hearing,  that 
stock  in  said  insurance  company  to  the  amount  of  $75  (a)  had  then  been  sub- 
scribed for  at  Yincennes,  and  on  the  Wabash  river,  and  all  of  said  amount  had 
then  been  paid  or  secured,  as  the  charter  of  said  insurance  company  required. 
Said  Collum  did  not  then  know,  nor.  then  have  the  means  of  knowing,  to  the 
contrary  of  said  representations,  and  he  fully  believed  them  to  be  true,  and  with, 
that  belief  he  gave  his  said  note,  and  accepted  said  two  bills  for  stock  in  said  in- 
surance company ;  and  if  he  had  not  fully  believed  said  representations,  he  would 
not  have  given  said  note  nor  accepted  said  bills,  or  either  of  them.  At  the  time 
said  representations  were  so  made,  and  said  note  given  and  said  first  bill  ac- 
cepted, there  had  not  been  more  than  $25,000  of  stock  in  said  insurance  company 
subscribed  for  and  paid  and  secure<J,  as  said  charter  required,  at  Yincennes,  on 
the  Wabash  river,  which  said  Carnan  then  well  knew.  Said  Carnan  also,  at  and 
just  before  said  Collum  made  his  said  note  and  accepted  his  said  first  bill,  rep- 
resented to  him  that  said  insurance  company  then  had  $40,000  of  funds  on 
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hand,  mostly  in  eastern  exchange,  which  they  could  not  dispose  of  at  Vincennes, 
and  they  wished  to  get  stockholders  at  JeflFersonville,  so  as  to  have  an  officer 
of  said  insurance  company  there,  and  they  would  then  send  those  funds  there 
to  be  sold  and  used.  Said  Collum  did  not  then  know,  and  had  no  means  of 
knowing,  to  the  contrary  of  said  representation,  but  he  believed  it,  and  it  was 
a  strong  inducement  with  him  to  make  his  said  note  and  accept  his  said  bills ; 
yet  he  is  now  informed  and  believes  said  representation  was  grossly  false,  and 
that  said  insurance  company  did  not  at  that  time  have  and  had  not  at  any 
time  bad  that  sum  or  anything  like  that  sum  of  money  on  hand,  and  mostly 
in  eastern  exchange,  which  they  could  not  dispose  of  at  Vincennes." 

Carnan,  who  was  examined  as  a  witness,  denies  the  charges  made  in  this 
answer,  and  declares  that  he  was  not  authorized  by  the  company  to  make  such 
representations,  and  did  not  make  them.  To  establish  their  defense,  several 
of  the  defendants  themselves  were  called  as  witnesses,  alleging  that,  as  their 
responsibility  was  several,  and  not  joint,  each  one  may  be  called  as  a  witness 
for  all  the  rest  Much  of  the  argument  of  this  case  has  been  expended  on  the 
question  of  the  competency  of  these  witnesses  to  testify  in  their  own  case; 
but  we  do  not  think  it  necessary  to  decide  it,  as  there  are  other  facts  in  the 
case  which  show  clearly  that  the  matter  pleaded  cannot  affect  the  relative 
rights  of  the  parties  in  the  case,  assuming  it  to  be  true.  Those  who  seek  to 
set  aside  their  solemn  written  contracts,  by  proving  loose  conversations,  should 
be  held  to  make  out  a  very  clear  case;  and  when  they  charge  others  with 
fraud,  founded  on  such  evidence,  their  own  conduct  and  acts  (which  speak 
louder  than  words)  should  be  consistent  with  such  a  hypothesis.  Assuming 
the  fact  that  Carnan  did  make  the  representations  charged,  what  was  the  con- 
duct of  these  Jeffersonviile  stockholders,  who  now  seek  to  repudiate  their 
contracts  on  the  allegation  of  fraud?  After  having  a  full  opportunity  to  ex- 
amine for  themselves  into  the  affairs  of  the  company,  they  alleged  no  fraud, 
nor  expressed  any  desire  to  withdraw  their  subscriptions;  on  the  contrary, 
when  fully  informed  that  the  amount  of  stock  subscribed  at  Yincennes  did 
not  equal  that  taken  at  Jeffersonviile,  and  when  an  offer  was  made  to  increase 
the  Yincennes  subscriptions,  so  as  to  equal  those  at  Jeffersonviile,  the  defend- 
ants and  those  who  acted  with  them  objeotedy  and  insisted  that  the  lower  the 
amount  of  stock  the  higher  would  be  the  dividend,  and  consequently  it  had 
better  not  be  increased  till  after  the  first  dividend  of  twenty-five  per  cent,  had 
been  made. 

After  the  defendants  had  a  full  opportunity  to  know  the  situation  of  the 

company,  its  funds  and  its  property,  they  organized  at  Jeffersonviile  a  branch 

of  the  corporation,  having  resident  directors  at  that  place.     This  board  met 

from  time  to  time,  through  the  months  of  April,  May,  June,  July,  and  up  to 

13th  August,  1850.     While  there  was  a  prospect  of  a  dividend  of  two  hundred 

and  fifty  per  cent,  on  the  amount  of  cash  paid  in,  their  eyes  were  shut  to  the 

deceit  supposed  to  have  been  practiced  on  them.     In  the  month  of  May,  a 

fire  at  Owensville,  Kentucky,  was  reported,  in  which  the  company  lost  about 

$50,000.    This  seemed  to  injure  the  prospect  of  the  large  dividend;  yet  even 

then  it  was  not  so  clearly  perceived  that  the  defendants  were  defrauded.    The 

directors  at  Jeffersonviile,  who  represented  their  interests,  continued  to  meet 

till  the  middle  of  August,  and  till  a  succession  of  losses  made  it  apparent  that 

the  capital  of  the  company  would  be  nearly  all  required  to  pay  for  the  losses 

incurred.    When  these  facts  became  patent,  the  directors  at  Jeffersonviile,  at 

their  last  meeting  in  August,  '^  after  taking  time  to  consider  what  was  beet  to  h& 
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done^^  concluded  to  consider  themselves  defrauded  and  withdraw  their  capital 
from  the  company.  We  need  not  cite  authorities  to  show  that  this  discovery 
was  made  too  late,  and  that  a  court  of  equity  cannot  receive  such  a  pretense 
as  a  valid  defense  against  the  creditors  of  this  corporation. 

§  191.  In  suit  by  creditors  against  a  stockholder  for  unpaid  subscription^  all 
the  stockholders  need  not  he  joined  except  in  case  of  insolven/y. 

The  objection  made  to  the  bill  for  want  of  proper  parties  is  equally  untena- 
ble. The  creditors  of  the  corporation  are  seeking  satisfaction  out  of  the  assets 
of  the  company  to  which  the  defendants  are  debtors.  If  the  debts  attached 
are  sufficient  to  pay  their  demands,  the  creditors  need  look  no  further.  They 
are  not  bound  to  settle  up  all  aifairs  of  this  corporation,  and  the  equities  be- 
tween its  various  stockholders  or  partners,  corporators  or  debtors.  If  A.  is. 
bound  to  pay  his  debt  to  the  corporation  in  order  to  satisfy  its  creditors,  he 
cannot  defend  himself  by  pleading  that  these  complainants  might  have  got 
their  satisfaction  out  of  B.  quite  as  well.  It  is  true,  if  it  be  necessary  to  a 
complete  satisfaction  to  the  complainants  that  the  corporation  be  treated  as 
an  insolvent,  the  court  may  appoint  a  receiver,  with  authority  to  collect  and 
receive  all  the  debts  due  to  the  company  and  administer  all  its  assets.  In  this- 
way,  all  the  other  stockholders  or  debtors  may  be  made  to  contribute. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the  circuit  court 
should  be  reversed,  with  costs,  and  that  the  record  be  remanded,  with  in- 
structions to  that  court  to  enter  a  decree  for  the  complainants  against  the 
respondents  severally  for  such  amount  as  it  shall  appear  was  due  and  unpaid 
by  each  of  them  on  their  shares  of  the  capital  stock  of  the  Knox  Insurance 
Company,  and  to  have  such  other  and  further  proceedings  as  to  justice  and 
right  may  appertain. 

UPTON  V.  TRIBILCOCK. 
(1  Otto,  45-56.     1875.) 

Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  Two  points  are  presented  in  this  case.  Upon  the 
first  point,  the  facts  are  as  follows:  The  plaintiff,  as  assignee  of  the  Great 
"Western  Insurance  Company,  a  corporation  organized  under  the  statute  of  the 
state  of  Illinois,  brought  his  action  against  the  defendant,  alleging  that  he  was 
a  stockholder  of  said  corporation  to  the  amount  of  $10,000;  that  twenty  per 
cent,  only  had  been  paid  upon  his  stock;  alleging  also  the  bankruptcy  of  the 
company,  the  appointment  of  the  plaintiff  as  assignee,  and  the  demand  of 
the  amount  claimed,  and  seeking  to  recover  the  $8,000  remaining  unpaid.  The 
complaint  averred  that  the  defendant  did  verbally  agree  to  become  such  stock- 
bolder,  and,  with  intent  to  become  such,  did  accept  a  certificate  for  the  same, 
whereby  he  became  bound  to  pay  the  full  amount  thereof,  as  follows:  Five 
per  cent,  upon  delivery  of  the  certificates;  five  per  cent,  in  three  months;  five 
per  cent,  in  six  months;  five  per  cent,  in  nine  months;  and  the  residue  when- 
ever called  for  by  the  company,  according  to  the  charter  of  the  company  and 
the  laws  of  the  state  of  Illinois. 

The  defense  is  that  the  subscription  was  obtained  by  the  fraudulent  repre- 
sentations of  the  agent  of  the  company  to  the  effect  that  the  defendant  would 
only  be  responsible  for  twenty  per  cent,  of  the  subscription  made  by  him ;  that 
afterwards  he  executed  his  promissory  note  for  the  twenty  per  cent.,  and  se- 
cured the  same  by  a  mortgage  of  real  estate;  ^'and  that  thereupon  (in  the  lan- 
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guage  of  the  answer),  and  pursuant  to  agreement,  said  subscription  contract 
was  surrendered  and  delivered  up  to  defendant;"  and  also,  in  the  language  oi 
the  answer,  'Hh at  said  note  was  a  full  payment  and  discbarge  of  all  obliga- 
tions and  personal  liabilities  of  all  kinds  whatsoever  by  reason  of  his  contract 
so  made  and  the  relations  created  by  the  delivery  to  him  of  said  certificate, 
and  said  note  was  received  in  fall  payment."  In  his  third  amended  answer, 
the  defendant  avers  that  he  did  subscribe  for  stock  on  the  conditions  men- 
tioned; that  after  that  contract  was  made,  and  before  a  certificate  was  deliv- 
ered to  him,  and  before  executing  his  note,  an  agreement  was  made  with 
Overton  on  behalf  of  the  company  to  the  effect  before  stated;  and  thereupon 
he  made  and  delivered  the  note  and  mortgage,  which  was  received  by  Overton 
in  full  discharge  and  payment  of  the  amount  due  on  his  said  subscription. 

The  evidence  contained  in  the  bill  of  exceptions  leaves  the  case  substantially 
as  is  averred  in  the  pleadings.  The  defendant  offered  evidence  tending  to 
prove  representations  that  twenty  per  cent,  only  was  required  to  be  paid ;  that 
eighty  per  cent,  was  non-assessable,  and  created  no  personal  liability;  that  the 
agent,  Overton,  exhibited  a  blank  form  of  certificate  with  the  word  "  non- 
assessable "  printed  across  the  face,  '^  being  a  copy  similar  to  that  subsequently 
filled  up  and  delivered  to  defendant  by  Overton."  It  appears  that,  before  the 
defendant  made  his  subscription,  a  copy  of  the  charter  and  by-laws  had  been 
famished  to  him  by  Overton;  and  that,  in  returns  made  by  the  company  to 
the  auditor  of  the  state  of  Illinois  of  the  amount  of  ^'  unpaid  subscribed  cap« 
ital  for  which  the  subscriber^  were  liable,"  the  amount  of  the  defendant's  note 
was  included. 

The  case  standing  in  this  position  upon  the  pleadings  and  the  evidence,  the 
plaintiff  requested  the  court  to  charge  the  jury  as  follows:  3d.  That  any  con- 
tract between  the  company  or  its  agents  and  the  stockholders,  limiting  their 
liability  as  to  unpaid  instalments  of  stock,  is  void  as  to  creditors  of  the  com* 
pany,  and  as  to  the  rights  of  the  assignee  who  represents  the  creditors  in  this 
action.  8d.  Tliat  if  the  jury  find  from  the  evidence  that  the  defendant,  J.  D. 
Tribilcock,  became  a  stockholder  of  the  Great  Western  Insurance  Company  in 
the  month  of  August,  1870,  and  that  he  continued  to  own  and  hold  said  stock 
until  after  the  insolvency  of  the  company  in  February,  1873,  that  any  repre- 
sentations by  any  agent  of  the  company  at  the  time  defendant  became  such 
stockholder  as  to  the  matter  of  his  liability  for  eighty  per  cent,  of  the  stock,  or 
any  indorsement  on  the  stock  of  the  word  "non-assessable,"  are  wholly  imma- 
terial,  and  constitute  no  defense  to  this  action.    This  request  was  refused. 

§  192.  Hq^reserUation  of  norkrHSdessability  of  «tock  no  defense  to  action  for 
unpaid  balances. 

It  is  hardly  necessary  to  argue  the  proposition,  that  if  the  defendant  became 
a  holder  of  shares  of  the  capital  of  this  insurance  company  to  the  amount  of 
$10,000,  and  had  paid  but  twenty  per  cent,  thereof,  its  creditors  were  entitled 
to  require  of  him  the  payment  of  the  eighty  per  cent,  remaining  unpaid.  The 
acceptance  and  holding  of  a  certificate  of  shares  in  an  incorporation  makes  the 
holder  liable  to  the  responsibilities  of  a  shareholder.  Brigham  u  Mead,  10 
AUen,  245;  Buffalo  &  N.  Y.  City  R  Co.  v.  Dudley,  14  K  Y.,  336;  Seymour  v. 
Sturgess,  26  id.,  134.  The  capital  stock  of  a  moneyed  corporation  is  a  fund 
for  the  payment  of  its  debts.  It  is  a  trust  fund,  of  which  the  directors  are  the 
trustees.  It  is  a  trust  to  be  managed  for  the  benefit  of  its  shareholders  during 
its  life,  and  for  the  benefit  of  its  creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one,  and  cannot  be  disregai*ded.    Its  violation  will  not  bo 
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undertaken  by  any  just-minded  man,  and  will  not  be  permitted  by  the  courts. 
iTho  idea  that  the  capital  of  a  corporation  is  a  foot-ball  to  be  thrown  into  the 
market  for  the  purposes  of  speculation,  that  its  value  may  be  elevated  or 
depressed  to  advance  the  interests  of  its  managers,  is  a  modern  and  wicked  in- 
vention. Equally  unsound  is  the  opinion  that  the  obligation  of  a  subscriber  to 
pay  his  subscription  may  be  released  or  surrendered  to  him  by  the  trustees  of 
the  company.  This  has  been  often  attempted,  but  never  successfully.  The 
'  capital  paid  in,  and  promised  to  be  paid  in,  is  a  fund  which  the  trustees  cannot 
squander  or  give  away.  They  are  bound  to  call  in  what  is  unpaid,  and  care- 
fully to  husband  it  when  received.  Sawyer  v.  Hoag,  17  Wall.,  610  (§§  150-156, 
svpra);  Tuckerman  v.  Brown,  33  N.  Y.,  297;  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.,  380  (§§  189-191,  8Upra)\  Osgood  v.  Lay  tin,  3  Keyes,  521;  37  How.  Pr., 
63,  afiFg.  48  Barb.,  463;  Gross,  111.  Stat.,  p.  356,  §  16.  We  are  of  the  opinion 
that  the  alleged  representation  of  the  non-assessability  of  the  stock  held  by 
him  was  quite  immaterial.  It  was  so  held  in  Ogilvie  v.  Knox  Ins.  Co.,  22  How., 
380. 

§  193.  Meaning  of  the  term  ^^  non-assessable.^^ 

Again,  if  full  effect  is  given  to  the  evidence  of  the  defendant  and  to  his 
claim  in  this  respect,  it  shows  this,  and  nothing  more:  He  became  a  stock- 
holder under  a  certificate  signed  by  the  president  and  secretary  that  he  was 
entitled  to  one  hundred  shares  of  ti^e  stock  of  $100  each,  payable  five  per  cent, 
on  receipt  of  the  certificate;  five  per  cent,  in  three  months;  five  per  cent,  in 
six  months;  five  per  cent,  in  nine  months  from  date;  the  time  or  manner  of 
the  payment  of  the  residue  not  being  specified.  Upon  the  face  of  this  certifi- 
cate were  stamped  in  red  ink  the  figures  '^  $100,"  and  in  another  place  was 
stamped  the  word  "non-assessable."  This  certificate  he  held  until  the  insolv- 
ency of  the  company  in  1873  was  known  to  hiuL  The  legal  effect  of  this 
instrument  was  to  make  the  remaining  eighty  per  cent,  payable  upon  the  de- 
mand of  the  company.  We  see  no  qualification  of  this  result  in  the  word 
"  non-assessable,"  assuming  it  to  be  incorporated  into  and  to  form  a  part  of  the 
contract.  It  is  quite  extravagant  to  allege  that  this  word  operates  as  a  waiver 
of  the  obligation  created  by  the  acceptance  and  holding  of  a  certificate  to  pay 
the  amount  due  upon  bis  shares.  A  promise  to  take  shares  of  stock  imports  a 
promise  to  pay  for  them.  The  same  effect  results  from  an  acceptance  and 
holding  of  a  certificate.  Palmer  v,  Lawrence,  3  Sand.,  S.  C,  161;  Brigham  v. 
Mead,  10  Allen,  245.  At  the  most,  the  legal  effect  of  the  word  in  question  is 
a  stipalation  against  liability  to  further  taxation  or  assessment  after  the  bolder 
shall  have  fulfilled  his  contract  to  pay  the  one  hundred  per  cent,  in  the  manner 
and  at  the  times  indicated.  We  cannot  giye  to  it  the  consequence  of  destroying 
the  legal  effect  of  the  certificate. 

§  l94.  A  misrepresentation  or  mistake  of  the  law  does  not  vitiate  a  conr 
tract. 

Still,  again,  the  representations  relied  upon  as  a  defense,  it  will  be  noticed, 
were  as  to  the  legal  effect  of  the  defendant's  subscription  and  certificate.  It  is 
alleged  that  the  agent  represented  that  by  the  laws  of  the  state  of  Illinois, 
and  by  the  charter  of  this  company,  the  defendant  might  become  a  subscriber 
to  the  amount  of  $10,000;  and,  by  means  of  a  certificate  to  be  given  to  him 
like  that  exhibited,  he  would  really  be  liable  only  to  the  extent  of  one-fifth  of 
his  said  subscription,  and  that  good  lawyers  had  given  their  advice  to  this  effect. 
There  was  here  no  error,  mistake  or  misrepresentation  of  any  fact.  The  de- 
fendant made  the  subscription  ho  intended  to  make,  and  received  the  certificate 
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he  had  stipulated  for;  and,  as  there  is  no  evidence  to  the  contrary,  it  is  to  be 
presumed  the  good  lawyers  advised  as  was  stated ;  but,  in  law,  the  defendant 
incurred  a  larger  liability  than  he  anticipated.  Leavitt  v.  Palmer,  3  N-  Y.,  19. 
lie  had  received,  several  days  before  this  time,  a  copy  of  the  charter  and  by- 
laws of  the  company,  and  then  had  them  in  his  possession.  The  twenty -fifth 
section  of  the  by-laws  was  as  follows:  "Every  person  who  shall  subscribe  for 
$10,000  of  stock,  and  pay  twenty  per  cent,  thereof,  shall  be  constituted  a  di- 
rector of  this  company,  and  shall  continue  such  director  so  long  as  he  shall 
retain  of  such  stock  an  amount  equal  to  $10,000;  but  such  $10,000  shall  not 
be  reckoned  in  the  election  of  other  directors."  It  was  under  this  section  and 
the  succeeding  one,  authorizing  the  establishment  of  a  branch  in  any  place 
where  such  subscription  was  made,  and  by  which  the  defendant  became  a 
director  and  might  be  president  thereof,  that  the  transaction  took  place. 

That  the  defendant  did  not  read  the  charter  and  by-laws,  if  such  were  the 
fact,  was  his  own  fault.  It  will  not  do  for  a  man  to  enter  into  a  contract,  and 
when  called  upon  to  respond  to  its  obligations,  to  say  that  he  did  not  read  it 
when  be  signed  it,  or  did  not  know  what  it  contained.  If  this  were  permitted, 
contracts  would  not  be  worth  the  paper  on  which  they  are  written.  But  such 
is  not  the  law.  A  contractor  must  stand  by  the  words  of  his  contract;  and,  if 
he  will  not  read  what  he  signs,  he  alone  is  responsible  for  his  omission.  Jack- 
son V.  Croy,  12  Johns.,  427;  Leis  v.  Stubbs,  6  Watts,  48;  Farly  v.  Bryant,  32 
Me.,  474;  Coffing  v.  Taylor,  16  III.,  457;  Slafyton  v.  Scott,  13  Ves.  Jr.,  427; 
Alvanley  v.  Kinnaird,  2  Mac.  &  G.,  7;  29  Beav.,  490.  That  a  misrepresenta- 
tion or  misunderstanding  of  the  law  will  not  vitiate  a  contract,  where  there  is 
no  misunderstanding  of  the  facts,  is  well  settled.  In  Fish  v.  Cleland,  33  111., 
243,  the  principle  is  expressed  in  these  words:  ^^  A  representation  of  what  the 
law  will  or  will  not  permit  to  be  done  is  one  on  which  the  party  to  whom  it  is 
made  has  no  right  to  rely;  and  if  he  does  so  it  is  his  folly,  and  he  cannot  ask 
the  law  to  relieve  him  from  the  consequences.  The  truth  or  falsehood  of  such 
a  representation  can  be  tested  by  ordinary  vigilance  and  attention.  It  is  an 
opinion  in  regard  to  the  law,  and  is  always  understood  as  such."  See  Starr  v. 
Bennett,  5  Hill,  303 ;  Lewis  v.  Jones,  4  Barn.  &  Cress.,  506 ;  liashdall  v.  Ford, 
Law  Rep.,  2  Eq.,  750. 

The  law  is  presumed  to  be  equally  within  the  knowledge  of  all  parties.  That 
a  stockholder  may  relieve  himself  from  his  liability  by  proof  that  he  was  mis- 
informed as  to  the  effect  of  his  contract  when  he  made  it  would  be  a  disastrous 
doctrine.  That  a  defendant,  who  could  not  by  contract  lawfully  relieve  him- 
self from  liability  as  a  stockholder,  can  accomplish  that  result  by  proof  that  it 
was  fraudulently  represented  to  him  that  he  could  so  relieve  himself,  would  be 
strange  indeed.  Ogilvie  v,  Knox  Ins.  Co.,  22  How.,  380  (§§  189-191,  supra). 
The  rale,  that  a  mistake  of  law  does  not  avail,  prevails  in  equity  as  well  as  at 
common  law.  Bank  of  U.  S.  v.  Daniel,  12  Pet.,  32;  Hunt  v.  Bousmaniere,  1 
id.,  1;  8  Wheat,  174;  Mellish  v.  Kobertson,  25  Vt.,  603;  Leavitt  v.  Palmer,  3 
Comst.,  19.  '^  If  Ignorance  of  law  was  admitted  as  a  ground  of  exemption, 
the  court  would  be  involved  in  questions  which  it  were  scarcely  possible  to  solve, 
and  which  would  render  the  administration  of  justice  next  to  impossible;  for 
in  almost  every  case  ignorance  of  law  would  be  alleged,  and  the  court  would, 
for  the  purpose  of  determining  this  point,  be  often  compelled  to  enter  upon 
questions  of  fact  insoluble  and  interminable."  Austin's  Jour.,  vol.  ii,  p.  172; 
Kerr,  397. 

A  statement  that  the  insurance  company  had  consulted  with  good  lawyers^ 
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and  that  their  opinioa  was  as  stated,  should  have  been  clear  proof  to  the  de- 
fendant that  a  representation  of  the  law  was  a  matter  of  opinion  only. 

Statement  of  Facts. —  We  think  the  judge  erred  in  not  charging  as  was 
requested. 

The  facts  upon  which  the  second  point  arises  are  these:  Assuming  that 
fraudulent  representations  had  been  made  to  the  defendant  respecting  his  non- 
liability for  the  eighty  per  cent.,  and  that  they  were  of  a  character  that  might 
relieve  him  from  his  contract,  it  was  objected  that  he  had  not  used  proper  dili- 
gence in  discovering  the  fraud  and  in  repudiating  his  contract.  The  transac- 
tion took  place  in  August,  1870;  and  the  defendant  himself  gave  evidence 
*'  that  he  never  suspected  any  liability  as  to  said  eighty  per  cent.,  or  that  the  said 
representation  as  to  the  laws  of  Illinois  were  false,  until  the  agent  of  the 
assignee  made  a  demand  upon  him  for  the  eighty  per  cent,  in  the  year  1873; 
and  that,  as  no  claim  had  been  n^ade  upon  him,  he  never  made  any  investiga- 
tion as  to  the  truth  of  such  representations  until  after  said  demand  in  1S73/' 
In  February,  1871,  the  defendant  did  ask  for  a  rescission  of  his  contract,  on  the 
untenable  ground  that  it  had  been  fraudulently  represented  to  him  that  his  note 
should  be  retained  and  held  in  Bloomfield,  Iowa;  which  representation  had 
been  violated  by  a  sale  of  the  same,  and  a  removal  thereof  to  the  city  of  Chi- 
cago. The  defendant  is  explicit  and  emphatic  in  his  evidence  that  this 
attempted  repudiation  ^'  was  based  wholly  on  what  was  represented  "  as  to  the 
intended  disposition  of  the  notes  and  mortgage. 

The  plaintiff  thereupon  requested  the  court  to  charge  the  jury  as  follows: 
*^  7.  That  if  he,  defendant,  offered  to  surrender  bis  stock  to  the  officers  of  the 
company,  but  not  upon  the  ground  that  he  bad  been  induced  to  subscribe  for 
the  stock  upon  a  fraudulent  representation  as  to  his  liability  for  the  eighty  per 
cent.,  but  upon  another  ground, —  to  wit,  that  the  company  had  sold  and 
assigned  his  note  and  mortgages, —  then  such  offer  is  immaterial,  and  the  evi- 
dence of  fraud  in  such  misrepresentations  as  to  his  liability  for  the  eighty  per 
cent,  cannot  be  made  available  in  this  suit,  and  constitutes  no  defense  in  this^ 
action. 

^'  12.  That  if  defendant  was  induced,  in  August,  1870,  to  become  a  stockholder 
of  the  Great  Western  Insurance  Company  by  a  representation  of  the  agent  of 
the  company  that  eighty  per  cent,  of  the  stock  was  non-assessable,  and  that 
the  laws  of  the  state  of  Illinois  allowed  the  company  to  make  such  contract 
with  those  who  took  stock,  then  it  was  the  duty  of  the  defendant  to  use  reason- 
able diligence  to  ascertain  the  truth  of  such  representations,  and  to  ascertaia 
what  the  law  of  Illinois  was  on  that  subject;  that  if  he  did  not  do  so  within  a 
reasonable  time,  and  did  not  ascertain  the  truth  of  said  matter  until  after  the 
insolvency  of  the  company  in  1873,  then  he  cannot,  as  to  the  creditors  of  the 
company,  maintain  any  defense  by  means  of  such  representations.  The  court 
instructs  you,  as  matter  of  law,  that  the  defendant  could  have  ascertained  the 
truth  of  such  representations  within  a  few  months  from  the  time  they  were 
made,  and  that  not  doing  so  is  negligence  on  the  part  of  the  defendant  that 
bars  such  defense  as  to  the  assignee." 

The  defense  arising  from  the  alleged  promissory  representations  that  the 
note  and  mortgage  of  the  defendant  should  not  be  removed  from  Bloomfield, 
but  should  be  retained  in  charge  of  the  branch  of  the  company  at  that  place, 
was  frivolous,  and  was  practically  abandoned  on  the  trial.  The  case  was  sub- 
mitted to  the  jury  solely  on  the  question  arising  upon  the  representations  of 
the   non-assessability  of  the  eighty  per  cent.     The  attempted  rescission  on 
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accoant  of  the  representation  as  to  non-removal  and  its  violation  was,  however, 
unfortunately  introduced  into  the  charge  in  a  manner  that  prejudiced  the  right 
of  the  plaintiflf.  The  requests  as  above  stated  were  declined ;  but  the  judge 
charged  the  jury  as  follows:  That,  "as  respects  creditors,  the  law  requires  of 
one,  who  has  been  drawn  by  fraud  into  the  purchase  of  stock,  that  ho  shall  be 
guilty  of  no  negligence  or  want  of  reasonable  care  in  discovering  the  fraud, 
and,  on  discovering  it,  promptly  repudiating  the  purchase.  If  you  find  from 
the  evidence,  that,  vvithin  a  few  months  after  receiving  the  stock  certificate,  the 
defendant,  discovering  that  he  had  been  deceived  in  aom^  respects^  procured  the 
agent  who  had  obtained  his  certificate  to  go  to  Chicago,  delivering  to  such 
agent  his  stock  certificate,  and  instructed  the  agent  to  surrender  up  the  stock 
and  demand  back  the  note  for  twenty  per  cent. ;  and  if  the  agent  accordingly 
went  to  Chicago,  and  offered  to  the  company  to  surrender  the  stock  and  re- 
scind the  contract,  which  the  company  refused;  and  if  you  find  that  the 
defendant  never  afterwards  acquiesced  in  being  a  member  of  the  company; 
that  in  September,  1871,  he  brought  an  action  of  replevin  for  the  note,  based 
on  the  ground  of  fraud;  and  if  afterwards  he  refused  to  receive  any  dividend; 
and  if  alt  this  took  place  before  bankruptcy  or  insolvency  of  the  company, — 
I  instruct  that,  in  point  of  law,  this  is  a  sufficient  repudiation  of  the  contract 
to  beconne  a  stockholder  to  enable  defendant,  living  in  another  state,  to  resist 
an  action  for  the  payment  of  the  eighty  per  cent,  provided  you  find  that  de- 
fendant was  induced  to  become  a  stockholder  by  fraud,  as  before  explained; 
and  also  further  find,  in  view  of  all  the  circumstances,  that  defendant  was  not 
unreasonably  negligent  in  discovering  the  fraud,  and  was  guilty  of  no  want  of 
reasonable  diligence  in  taking  steps  to  repudiate  the  transaction.^'  To  this 
charge  the  plaintiflf  excepted. 

§  195.  Duty  to  he  diligent  in  discovering  fravd  and  disavowing  transaction 
discussed. 

The  general  principles  set  forth  in  this  charge  are  no  doubt  sound.  If  the 
alleged  promissory  representation  as  to  the  non-removal  of  the  note  had  been 
available,  and  had  the  question  been  submitted  to  the  jury,  the  charge  would 
have  been  well  enough.  But  that  question  was  not  before  them.  The  ques- 
tions  submitted  to  them  related  exclusively  to  the  representations  that  the 
eighty  per  cent,  should  not  be  required  to  be  paid.  That  was  the  fraud  before 
the  jury  and  the  question  involved  in  the  seventh  and  twelfth  requests  was 
this:  Assuming  that  representation  to  be  a  fraud  which  would  avoid  the  con- 
tract, had  the  defendant  discharged  his  duty  in  discovering  that  fraud,  and  re- 
pudiating the  contract  on  account  of  that  fraud,  and  not  on  account  of  another 
fraud  not  now  in  question?  We  think  the  plaintiflf  was  entitled  to  the  opinion 
of  the  jury  on  that  precise  question.  The  charge  refused  him  this  right.  The 
jury  were  charged  that  if,  within  a  few  months  after  receiving  the  certificate, 
the  defendant,  discovering  that  he  had  been  deceived  in  some  respects,  sent  an 
agent  to  Chicago  to  surrender  his  certificate  and  demand  his  note,  if  he  never 
afterwards  acquiesced  in  being  a  member  of  the  company,  if  he  brought  an 
action  of  replevin  for  the  note,  and  if  he  refused  to  receive  a  dividend,  this 
was  sufficient  evidence  of  repudiation.  This  was  well  enough  as  to  the  aban- 
doned fraud  which  was  not  before  the  jury,  but  was  entirely  inapplicable  to 
the  fraud  that  was  before  them.  As  to  that  fraud,  the  defendant  testified 
that  be  had  no  knowledge  or  suspicion  of  its  existence  until  after  the  demand 
made  upon  him  in  1873  by  the  assignee,  and  that  he  never  made  any  investiga- 
tion as  to  the  truth  of  the  representation  as  to  the  eighty  per  cent,  liability 
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until  after  said  demand  in  1873.  On  this  point  there  was  no  contradictory 
evidence.  It  should  have  be'en  ruled  as  a  question  of  law.  Petti-bone  v. 
Stevens,  15  Conn.,  19;  Beers  v.  Bottsford,  13  id.,  146.  The  submission  should 
have  been  made,  if  not  ruled  as  a  question  of  law,  on  these  facts  only,  as  re- 
quested ;  and  the  failure  to  do  so,  and  the  introduction  of  the  facts  tending  to 
show  a  repudiation  on  the  ground  of  another  fraud,  could  not  fail  to  confuse 
the  jury,  and  was  error  on  the  part  of  the  judge. 

Wright's  Case,  Law  Rep.,  12  Eq.,  1871,  pp.  331-351,  is  an  authority  on  this 
point.  It  was  there  held,  first,  that,  under  the  English  act,  a  surrender  and 
cancellation  of  shares  did  not  relieve  the  holder  from  his  liability  to  creditors 
of  the  bank,  and  second,  that  a  surrender  by  Wright  of  his  shares  in  Novem- 
ber, on  the  ground  of  an  apprehended  difficulty  in  the  affairs  of  the  bank,  did 
not  enable  him  to  claim  a  rescission  of  his  subscription  on  account  of  a  fraudu- 
lent representation  in  the  prospectus  of  the  company,  which  fraud  was  then 
unknown  to  him.  Henderson  v.  Royal  British  Bank,  7  Ell.  &  BL,  356;  Parris 
V.  Harding,  1  C.  B.  (N.  S.),  533;  Oakes  v.  Turquand,  L  R.,  2  E.  &  L  Ap.  Cas., 
825. 

§  196«  A  person  claiming  to  have  "been  dravm  into  a  fraudulent  contract  must 
exercise  care  and  vigilance  to  discover  the  frauds  and  must  be  prompt  in  repudi- 
ating  the  contract  on  account  of  sv^h  fraud. 

The  principle  laid  down  in  the  charge  of  the  judge,  that  one  who  claims  to 
have  been  drawn  into  a  fraudulent  purchase  must  exercise  care  and  vigilance 
to  discover  the  fraud,  and  must  be  prompt  in  repudiating  his  contract  on  the 
ground  of  such  fraud,  is  a  sound  one.    Thomas  v.  Barton,  48  N.  Y.,  193. 

The  defendant  sought  to  become  a  member  of  a  corporation  of  the  state  of 
Illinois,  and  to  obtain  the  benefits  and  advantages  of  its  special  privileges.  If 
he  is  not  held  to  be  bound  to  know  and  accept  all  the  consequences  of  this 
connection,  he  certainly  is  bound  to  use  care  and  attention  to  ascertain  his 
position,  and  promptly  to  make  his  choice  of  retaining  it  with  its  advantages 
and  responsibilities,  or  of  abandoning  it.  To  subscribe  for  stock  in  a  corpora- 
tion in  August,  1870,  to  rest  quietly  until  the  year  1873,  never  making  any 
investigation  as  to  the  position  in  which  he  stood  until  that  time,  and  until 
after  the  assignee  in  bankruptcy  had  made  a  demand  upon  him,  falls  very  far 
short  of  what  the  law  requires.  Especially  is  this  the  case  when  it  is  shown 
that  he  lived  in  an  adjoining  state ;  that  he  sent  an  agent  to  Chicago,  and  him- 
self went  to  that  city  in  1871  to  obtain  his  note  and  mortgage  from  that  very 
company  for  an  alleged  misconduct  in  another  respect.  It  was  his  plain  duty 
to  have  inquired  and  to  have  ascertained  his  position  long  before  he  did.  ^^  A 
party  must  use  reasonable  diligence  to  ascertain  the  facts."  Buford  v.  Brown, 
6  Bl  Mon.,  553.  Mere  lapse  of  time,  where  a  party  has  not  asserted  his  claim 
with  reasonable  diligence,  is 'a  bar  to  relief.  Relief  is  not  given  to  those  who 
sleep  on  their  rights.  Beckford  v.  Wade,  17  Ves.,  87-97;  Jones  v.  Tuberville, 
2  Yes.  Jr.,  11.  Equity  will  not  assist  a  man  whose  condition  is  attributable 
only  to  that  want  of  diligence  which  may  be  fairly  expected  from  a  reasonable 
person.  Duke  of  Beaufort  v.  Neeld,  12  Clark  &  F.,  248-286.  Parties  who  are 
shareholders,  and  claim  to  be  relieved  on  the  ground  of  fraud,  must  act  with 
the  utmost  diligence  and  promptitude.  Smith's  Case,  L.  R.,  2  Ch.  Ap.,  613; 
Denton  v.  Macneil,  L.  R.,  2  Eq.,  352;  Peel's  Case,  L.  R,  2  Ch.  Ap.,  684.  The 
judgment  must  be  reversed  and  a  new  trial  had. 

Watte,  C.  J.,  and  Justices  Milleb  and  Bbadlet  dissented. 
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UPTON  V.  ENGLEHART. 
(arcuit  Court  for  Iowa:  8  DiUon,  49^11.    1874.) 

SrATEifENT  OF  Factts. —  The  cause  comes  up  on  demurrer,  and  the  second 
special  defense  to  which  it  relates  is  fully  set  forth  in  the  opinion,  as  are  others 
that  are  necessary  to  a  complete  understanding  of  the  case. 

§  197.  The  threefold  relation  of  Btockholder  in  an  incorporated  company. 

Opinion  by  Dillon,  J. 

Whoever  becomes  a  stockholder  in  an  incorporated  company  sustains  a  three- 
fold relation :  I^lrst,  to  the  artificial  person  called  the  corporation.  Second^ 
to  the  other  stockholders  in  the  same  company,  or  in  other  words,  his  associates 
or  partners,  who  by  force  of  statute  are  clothed  with  corporate  capacity.  And 
ihirdy  to  the  creditors  of  the  corporation.  It  is  essential  to  bear  these  several 
relations  in  mind  in  determining  the  questions  here  presented.  The  capital  is 
supplied  by  the  shareholders,  who  alone  participate  in  the  gains  or  pecuniary 
advantages  which  may  accrue  from  the  carrying  on  of  the  corporate  enterprise. 
The  shareholders  are  the  real  parties  in  interest ;  the  incorporating  statute  em- 
powering them  to  contract  and  be  contracted  with  through  the  medium  of  a 
corporate  representative. 

In  the  case  before  us,  the  plaintiff  sues  as  the  assignee  in  bankruptcy  of  the 
corporation,  and  therefore  can  enforce  not  only  the  rights  which  the  corpora- 
tion could  have  enforced  if  insolvency  or  bankruptcy  had  not  supervened,  but 
the  rights  of  general  creditors  as  well.  It  appears  by  the  pleadings  that  the 
company  was  created  by  a  charter  of  the  state  of  Illinois,  and  that  prior  to  the 
alleged  contract  with  the  defendant,  it  reorganized  under  the  general  incorpora- 
tion act  of  that  state  (Gross'  Stats.  111.,  ch.  53,  p.  352).  This  act  authorizes 
persons  to  associate  themselves  as  an  insurance  company  and  adopt  a  charter 
and  file  the  same  in  the  office  of  the  auditor  of  public  accounts  and  publish 
notice  thereof.  '  This  officer  is  to  cause  an  examination  to  be  made  as  to  whether 
the  required  amount  of  capital  in  money,  stock  and  bonds  has  been  raised ;  and 
each  company  is  required  to  make  an  annual  statement  of  assets  and  liabilities, 
which  is  to  be  included  in  the  auditor's  regular  report 

The  section  of  the  answer  to  which  the  demurrer  under  consideration  relates 

■ 

avers  that  the  company  sent  an  agent  to  Iowa  to  procure  its  stock  to  be  taken, 
and  sets  forth  the  facts  intended  to  show  that  this  agent  made  false  and  fraud- 
ulent representations  of  a  material  character  to  induce  the  defendant  to  agree 
to  become  a  stockholder  therein.  Aniong  other  representations  one  was  that 
$20  per  share  would  be  full  payment  for  the  stock  and  that  the  remaining 
eighty  per  cent,  was  '^  non-assessable."  And  such  was  the  defendant's  written 
agreement  with  the  company  set  out  in  the  answer,  dated  September  14, 1870. 
But  the  certificate  of  stock  which  the  defendant  received,  though  marked 
^'  non-assessable,"  does  not  otherwise  state  that  the  stock  is  fully  paid  for  or 
that  no  more  than  the  twenty  per  cent,  therein  mentioned  is  to  be  called  in. 
The  answer  alleges  that  the  purchase  of  the  stock  was  induced  by  the  fraudu- 
lent acts  and  representations  of  the  agent  of  the  company,  and  that  the 
^^  defendant  is  in  no  way  bound  thereby,  and  that  he  long  ago  repudiated  said 
purchase  by  refusing  to  pay  any  more"  of  the  instalments. 

§  1 98.  ITie  plea  considered  in  a  twofold  aspect. 

And  here  the  plea  may  be  considered  in  a  double  aspect :  JFirst,  does  it  set 
forth  a  sufficient  answer  if  the  action  were  one  by  the  company  before  insolv- 
ency to  enforce  payment  for  the  stock.    Second^  does  it  set  forth  a  sufficient 
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answer  to  sucb  an  action  when  brought  in  the  interest  of  creditors  of  the  com- 
pany after  it  has  failed. 

§  199.  Contracts  between  an  individual  and  a  corporation^  where  miBrepre- 
mentation  and  suppression  of  truth  occur^  how  treated  by  the  courts. 

Assuming  that  the  statements  in  the  plea  are  true,  it  appears  that  the  defend- 
ant was  induced  to  agree  to  become  a  shareholder  by  false  and  deceptive  state- 
ments of  the  agent,  and  even  of  the  company  itself,  as  shown  by  the  character 
of  the  certificate  it  issued.  The  eflfect  of  fraud  practiced  to  induce  a  contract 
to  subscribe  to  stock  or  purchase  shares  is,  as  respects  the  company  and  the 
person  deceived,  the  same  as  in  other  contracts,  with  the  modifications  arising 
from  the  peculiar  nature  of  the  transaction  as  to  repudiating  or  rescinding  the 
contract,  which  will  be  adverted  to  further  along.  Speaking  of  contracts  to 
become  a  shareholder,  induced  by  the  fraud  of  the  company  or  its  agents,  Lord 
Eomilly  says:  ^'Contracts  of  this  description  between  an  individual  and  a  com- 
pany, so  far  as  misrepresentation  or  suppression  of  truth  is  concerned,  are  to  be 
treated  like  contracts  between  any  two  individuals.  If  one  man  makes  false 
statement  which  misleads  another,  the  way  in  which  that  is  to  be  treated 
affords  the  example  for  the  way  in  which  a  contract  is  to  be  treated  where  a 
company  makes  a  false  statement  which  misleads  an  individual."  Directors, 
etc.,  of  Central  E'y  Co.  of  Venezuela  v.  Kisch,  Law  Rep.,  2  H.  L.,  99, 125, 1867; 
Smith's  Case,  L.  Eep.,  2  Ch.  App.,  604,  609.  The  effect  of  agreements  to  pur- 
chase shares  in  companies  has,  of  late  years,  been  oftentimes  before  the  courts 
of  Great  Britain,  and  the  general  principles  of  law  are  well  settled. 

§  200.  the  doctrine  well  settled  and  sanctioned  by  the  house  of  lords. 

The  rule  sanctioned  by  the  house  of  lords  is  that  "  where  a  person  has  beea 
drawn  into  a  contract  to  purchase  shares  belonging  to  a  company  by  fraudulent 
misrepresentations  or  by  fraudulent  concealment  of  the  directors,  and  the 
directors  seek  to  enforce  the  contract,  or  the  person  who  has  been  deceived 
institutes  a  suit  against  the  company  to  rescind  the  contract  on  the  ground  of 
fraud,  the  purchaser  cannot  be  held  to  bis  contract,  because  a  company  cannot 
retain  any  benefit  which  they  have  obtained  through  the  fraud  of  their  agent." 
Oakes  v.  Turquand,  Law  Eep.,  2  E.  &  L,  325,  344:,  1867,  in  which  Lord  Chan- 
cellor Chelmsford  approves  Western  Bank  of  Scotland  v.  Addie,  Law  Eep.,  1 
H.  L.  Scottish,  145,  decided  on  general  principles.  This  principle  has  been  so 
often  decided  and  is  so  well  established  that  it  is  not  necessary  to  cite  the  many 
cases  upon  the  subject. 

§  201.  To  aUege  want  of  vigilance  in  a  person  induced  by  fraud  to  subscribe, 
no  defense. 

The  fraudulent  misrepresentation  or  concealment  must  of  course  relate  to 
material  facts,  but  if  it  does,  and  has  induced  a  person  using  reasonable  caution 
and  judgment  to  enter  into  a  contract  to  purchase  shares,  it  is  ordinarily  no 
answer  to  his  claim  to  be  relieved  of  the  contract  that  by  more  vigilance  be 
might  have  discovered  the  deception.  This  point  is  expressly  adjudged  by  the 
house  of  lords  in  the  Directors,  etc.,  of  Central  E'y  Co.  of  Venezuela  v.  Kisch, 
Law  Eep.,  2  H.  L.,  99,  1867.  In  the  case  just  cited,  Kisch  sought  to  be  relieved 
of  his  contract  to  purchase  shares  in  the  railway  company,  and  it  was  bbjected 
that  he  had  "no  ground  of  complaint  because  he  had  an  opportunity  of  ascer- 
taining the  truth  of  the  representations  contained  in  the  prospectus,  of  which 
he  did  not  choose  to  avail  himself;  that  in  his  letter  of  application  to  purchase 
shares  he  agreed  to  be  bound  by  all  the  conditions  and  stipulation^  contained 
in  the  memorandum  and  articles  of  association  of  the  company,  which,  if  he 
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had  examined,  would  have  given  him  all  the  information  necessary  to  correct 
the  errors  and  omissions  in  the  prospectus."  To  this  position  the  lord  chancel- 
lor made  answer:  *'But  it  appears  to  me  that  when  it  is  once  established  that 
there  has  been  any  fraudulent  misrepresentation  or  wilful  concealment  by 
which  a  person  has  been  induced  to  enter  into  a  contract,  it  is  no  answer  to 
his  claim  to  be  relieved  from  it  to  tell  him  he  might  have  known  the  truth  by 
proper  inquiry."  He  has  a  right  to  retort  upon  his  objector,  "  you,  at  least, 
have  stated  what  is  untrue,  or  have  concealed  the  truth,  for  the  purpose  of 
drawing  me  into  a  contract,  cannot  accuse  me  of  want  of  caution  because  T 
relied  implicitly  upon  your  fairness  and  honesty."  The  same  principle  was 
announced  in,  the  same  case  by  Lord  Cranworth.  L.  R.,  2  H.  L.,  121.  See, 
also.  Mead  v.  Bunn,  32  N.  Y.,  275,  280;  McClellan  v.  Scott,  24  Wis.,  81,  87. 
§  202.  The  liability  of  purchaser  to  creditors  of  his  corporation  considered. 
There  seems  to  be  some  difference  in  opinion,  however,  on  the  point  whether, 
as  respects  creditors,  the  purchaser  of  shares  is  not  bound  to  take  notice  of  the 
provisions  of  the  articles  of  association.  Oakes  v.  Turquand,  supra;  Reese, 
etc..  Mining  Co.  v.  Smith,  L.  R.,  4  H.  L.,  64,  72;  Downes  v.  Ship,  L.  R.,  3  H. 
L.,  342. 

§  203.  Wh^re  charter  of  corporation  is  on  file  in  another  state^  purchaser  hy 
fraud  may  resist  payment  as  against  the  corporation. 

Considering  that  the  transaction  between  the  defendant  and  the  company's 
agent  set  up  in  the  plea  took  place  in  a  state  different  from  that  in  which  the 
company  was  organized,  and  that  its  charter  was  on  file  in  the  auditor^s  office 
in  Illinois,  it  is  our  opinion  that  it  would  ba  possible  for  the  agent  of  the  com- 
pany to  make  fraudulent  representations  concerning  the  laws  of  Illinois  and  « 
the  charter  of  the  company,  and  that  if  he  did  represent  that,  by  those  laws 
and  the  charter,  eighty  per  cent,  of  the  stock  was  "  non-assessable,"  and  the 
defendant  relied  upon  this,  he  is  entitled,  in  the  absence  of  laches  and  acquies- 
cence, as  against  the  company,  to  resist  payment  of  this  eighty  per  cent. 
§  204.  Person  defrauded  must  promptly  repudiate  contract 
In  this  connection  it  may  be  mentioned  that  it  is  the  duty  of  a  person  who 
has  been  fraudulently  drawn  into  the  purchase  of  shares  to  take  prompt 
measares,  on  discovering  the  fraud,  to  repudiate  or  rescind  the  contract.  And 
the  reason  for  this  is  twofold:  1.  Because  his  remaining  in  the  company  may 
mislead  others  into  becoming  members  of  it  upon  the  credit  of  his  name,  when 
otherwise  they  would  not  do  so.  2.  Because  it  may  likewise  induce  others  to  , 
deal  with  it  and  give  credit  to  it  for  the  same  reason.  Directors,  etc.,  t\  Kisch, 
supra;  Bwlch-y-  Plwm  &  Co.,  L.  R,  2  Exch.,  326;  Ashley's  Case,  L.  R.,  9  Eq., 
262;  Scholey  v.  Central  R'y  Co.  of  Venezuela  (bill  by  shareholders  against 
company),  L.  R.,  9  Eq.,  2j67,  note,  decided  by  Lord  Chancellor  Cairns.  In  the 
case  last  cited  the  lord  chancellor  said:  "He  certainly  thought  that  the  court 
would  be  most  careful  to  see,  in  a  company  going  on  and  trading,  in  which  the 
rights  of  shareholders  and  others  varied  from  day  to  day,  that  a  person  coming 
to  complain  of  misrepresentations  of  this  kind,  and  coming  to  avoid  a  voida- 
ble contract,  came  within  the  shortest  limit  of  time  which  was  fairly  possible 
in  such  a  case."  It  results  from  the  foregoing  considerations  that  if  this  were 
an  action  by  the  company  for  calls,  or  a  suit  by  the  defendant  against  the  com- 
pany to  rescind  the  contract  for  the  purchase  of  stock,  and  the  facts  were  as 
set  out  in  the  answer,  the  law  would  be  with  the  present  defendant,  provided 
it  appeared  that  he  had  been  guilty  of  no  laches  in  discovering  the  fraud,  and 
thereupon  promptly  repudiated  the  contract. 
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§  205.  flow  the  contract  may  he  repudiated. 

How  the  contract  may  be  repudiated  or  disaffirmed,  see  Bwlch-y-  Plwm  & 
Co.  (sufficiency  of  plea),  L.  R,  2  Exch.,  824;  Ashley's  Case,  L.  K,  9  Eq.,  263; 
McNeill's  Case,  L.  R.,  10  Eq.,  503 ;  observations  of  Lord  Chancellor  Hather- 
ley  in  Smith's  Case,  L.  E.,  4:  H.  L,,  64,  on  p.  73;  Lord  Westbury  in  S.  C,  pp/ 
77,  78;  Lord  Cairns,  id.,  p.  70;  S.  C.  below,  L.  R.,  2  Ch.  App.,  604;  Oakes  v. 
Turquand,  supra^  and  cases  cited  infra. 

§  206.  Stockholders  are  debtors  to  the  company. 

It  remains  to  consider  how  far  the  foregoing  principles  are  modified  when  the 
company  has  failed  or  become  bankrupt  and  the  rights  of  creditors,  in  addition 
to  those  of  shareholders,  are  involved.  As  respects  creditors  "  the  stockholders 
are  special  partners,  incorporated  to  carry  on  the  business  of  the  company,  and 
the  stock  subscribed  and  secured  by  the  several  stockholders  or  partners  con- 
stitutes the  capital  or  fund  publicly  pledged  to  all  who  deal  with  them,"  and 
the  stockholders  are  debtors  to  the  company  for  their  unpaid  stock.  Ogilvie  vi 
Knox  Ins.  Co.,  22  How.,  380,  387  (§§  189-191,  supra). 

§  207.  Rights  of  person  defrauded  as  against  creditors  of  the  company. 

Assuming  this  to  be,  as  it  unquestionably  is,  a  correct  view  of  the  relation  of 
stockholders  to  the  company  and  to  the  public,  the  argument  is  made  on  behalf 
of  the  defendant,  that,  if  he  was  induced  by  the  fraud  of  the  company  to  agree 
to  purchase  its  stock,  he  does  not  thereby  become  a  stockholder,  because  an 
agreement  obtained  by  fraud  is  void,  and  the  person  so  injured  has  a  right  to 
repudiate  it  and  treat  it  as  utterly  invalid  from  the  beginning  as  regards  the 
company,  and  that  the  company's  creditors  have  in  this  respect  no  higher  right 

•  than  the  company  itself.  In  other  words,  if  the  company  has  no  right  to  col- 
lect the  subscription  or  purchase  money  for  the  shares,  /^creditors,  who  are  not 
creditors  of  the  subscriber  to  the  stock  or  the  shareholder,  must  claim  through 
it  and  can  stand  on  no  better  ground,  and  the  right  of  the  assignee  in  bank- 
ruptcy as  the  representative  of  creditors  is  simply  the  right  to  collect  the  assets 
of  the  company;  and  if  the  person  claimed  to  be  a  stockholder  is  not  by  reason 
of  fraud  entitled  to  be  held  as  such  by  the  company,  this  answers.any  possible 
right  of  the  assignee  to  a  recovery.  But  the  proposition  is  not  a  sound  one, 
that  the  right  of  a  person  who  has  been  drawn  into  the  purchase  of  stock  by 
the  fraud  of  a  company  or  its  agents  to  relief  is  as  great  against  creditors  as  it 
would  be  against  the  company.    If  the  contest  is  with  the  company,  it  is  essen- 

•  tially  one  with  the  alleged  shareholder's  own  partners  or  associates,  and  if 
their  corporate  representative  or  its  agents  have  practiced  a  fraud  upon  him, 
he  is  entitled  to  relief  against  it.  But  if  a  person  has  accepted  a  certificate  of 
stock  and  becomes  to  all  external  appearance  a  stockholder,  persons  may  have 
become  creditors  of  the  company  on  the  faith  of  his  membership  and  in  law 
are  presumed  to  4o  so,  and  as  they  cannot  know  the  manner  in  which  he  was 
induced  to  become  a  stockholder,  there  is  ground  to  maintain  that  as  to  them 
the  manner  is  immaterial. 

§  208.  contract  held  voidable  only. 

Upon  consideration  of  the  adjudged  cases,  and  upon  principle,  our  judgment 

is  that  a  contract  to  purchase  shares  induced  by  fraudulent  representations  or 

concealment  is  not  void  but  only  voidable,  which  means,  as  the  house  of  lords 

has  decided,  that  it  is  valid  until  disaffirmed,  and  not  that  it  is  void  until 

affirmed.    Oakes  v.  Turquand,  supra;  Reese,  etc.,  Mining  Co.  v.  Smith,  L.  R., 

4  H.  L.,  64;  S.  C,  case  below,  L.  R.,  2  Ch.  App.,  604.    This  doctrine,  it  will  be 

seen,  gives  to.  the  purchaser  of  shares,  though  his  purchase  was  induced  by  fraud, 
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the  right  to  hold  on  to  them  if  it  should  be  profitable  to  do  so;  and  as  the 
rights  of  creditors  may  become  involved,  who  can  ordinarily  know  nothing  of 
the  frand  practiced  upon  the  shareholder,  the  law,  as  a  condition  of  relief  to  the 
latter,  requires  that  he  shall  be  guilty  of  no  laches  in  discovering  the  fraud  and 
in  repudiating  the  purchase.  Speaking  of  this  subject,  Lord  Eomilly,  in  Ash- 
ley's case,  above  cited,  after  referring  to  the  course  of  decision,  says:  "The 
leading  principle  in  all  these  cases  is  this:  A  man  must  not  play  fast  and  Idose; 
he  must  not  say,  *I  will  abide  by  the  company  if  successful,  and  I  will  leave  the 
company  if  it  fails;'  and  therefore  when  a  misrepresentation  is  made  of  which 
any  one  of  the  shareholders  has  notice,  and  can  take  advantage  to  avoid  his 
contract  with  the  company,  it  is  his  duty  to  determine  at  once  whether  he  will 
depart  from  the  company  or  whether  he  will  remain  a  member."  L.  R,  9  Eq., 
262,  268;  McNeill's  Case,  L.  R,  10  Eq.,  603,  1870. 

Under  the  English  companies  act  of  1S62,  though  there  has  been  such 
fraud  as  will  enable  a  subscriber  to  defend  against  calls,  and  though  he  has  re- 
pudiated the  contract  within  a  reasonable  time,  yet  there  seems  to  be  a  tend- 
ency to  hold  that  he  is  liable  to  creditors  if  he  has  not  taken  active  steps  to 
have  his  name  removed  from  the  register  of  shareholders  before  proceedings 
are  taken  to  wind  up  the  company  for  insolvency.  Oakes  v.  Turquand,  supra; 
explained  and  principles  applied,  Beese,  etc.,  Mining  Co.  v.  Smith,  L.  E.,  4  H. 
L.,  64,  1869;  ^tna  Ins.  Co.,  etc.,  6  Ir.  Eep.,  Eq.,  298;  and  see  McNeill's  Case, 
L  R.,  10  Eq.,  603;  Henderson  v.  Royal  British  Bank,  7  Ell.  &  BL,  356;  com- 
pare McNeill's  Case,  L.  R,  10  Eq.,  603. 

§  209.  If  diligence  is  used  the  subscriber  may  defend  against  an  assignee  in 
bankruptcy. 

These  decisions  are  doubtless  in  some  degree  influenced  by  the  special  pro- 
visions of  the  companies  act,  particularly  that  of  1862,  but  the  general  course 
of  reasoning  therein  b  applicable  to  cases  of  insolvent  or  bankrupt  corpora- 
tions in  this  country.  There  is  no  register  of  stoclcholders  in  Illinois  provided 
for,  and  it  is  possible  that  the  decisions  in  England  requiring  active  steps  by  bill 
iu  chancery  to  have  one's  name  removed  from  the  register  might  not  be  ap- 
plicable in  their  full  extent  here.  Indeed,  I  am  inclined  to  the  opinion  that  if 
a  company  has  fraudulently  misrepresented  or  concealed  material  facts  and 
thus  drawn  an  innocent  person  into  the  purchase  of  stock,  he  at  the  time  being 
guilty  of  no  want  of  reasonable  caution  and  judgment,  and  afterwards  guilty 
of  no  laches  in  discovering  the  fraud,  and  he  thereupon  without  delay  notifies 
the  company  that  he  repudiates  the  contract  and  offers  to  rescind  the  purohasei 
these  facts  concurring,  I  am  inclined  to  the  opinion  that  the  bankruptcy  of  the 
company  subsequently  happening  will  not  enable  the  assignee  to  insist  that  the 
purchase  of  stock  is  binding  upon  him.  But  it  is  not  necessary,  as  the  plea 
stands,  to  rule  the  point,  McNeill's  Case,  L.  R,  10  Eq.,  603,  and  cases  supra. 
The  plea  is  defective  in  that  it  does  not  show  that  the  defendant  made  use  of 
reasonable  diligence  to  make  himself  acquainted  with  the  matters  of  fact  in 
respect  of  which  the  fraud  is  claimed,  nor  when  or  how  he  repudiated  the  con- 
tract, nor  whether  he  offered  to  surrender  the  certificate  of  stock  promptly  on 
discovering  the  fraud.  For  these  reasons  the  demurrer  to  the  second  special 
defense  or  plea  is  sustained.  Demurrer  sustained,  (a) 

Love,  J.,  concurred. 

(a)  In  FMTftr  v.  Walker,*  3  Dill.,  60e,  it  is  held  that  a  contract  of  subscription,  induced  by  fraudulent  repra- 
lentationa,  is  voidable,  but  not  void;  Uiata  delay  of  two  years,  during  which  time  the  notes  of  the  subscriber 
had  been  held  out  as  assets  of  the  corporation,  estopped  the  subscriber  from  pleading  the  fraud  against  crsdit- 
oiB  o<  tha  corponUkm  on  proceedings  in  bankruptcy. 
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NATIONAL  PARK  BANK  v.  NICHOLS. 
(Circuit  Court  for  Illinois:  2  BisseU,  146-155.     1869.) 

Statement  of  Facts. —  This  is  an  action  by  a  creditor  of  the  Butterfield 
Overland  Dispatch  Compan}^  to  hold  the  defendants  liable  as  partners  in  that 
association  for  its  debts.  The  company  was  organized  in  March,  1865,  under  the 
laws  of  New  York  controlling  joint  stock  companies.  The  effect  of  those  laws, 
it  was  conceded,  was  to  make  the  associates  liable  as  partners.  In  July,  18G5,  an 
agent  of  the  company  induced  the  defendants  to  take  stock  in  it  to  the  amount 
in  the  aggregate  of  $250,000,  of  which  they  paid  half  in  cash.  In  September 
certificates  of  stock  were  delivered  to  the  defendants,  and  these  certificates,  it 
was  insisted,  were  sufficient  to  put  defendants  upon  inquiry  as  to  the  character 
of  the  association  and  their  liability.  In  the  spring  of  1866  the  company 
failed,  and  assigned  its  assets  to  another  company,  issued  a  circular  to  defend- 
ants and  others,  its  stockholders,  calling  for  an  assessment  of  thirty-three  and 
one-third  per  cent,  on  the  stock,  and  giving  the  subscribers  the  alternative  of 
taking  stock  in  the  new  (HoUiday,  etc.,  company)  or  paying  the  assessment. 
The  circulars  announced  to  the  stockholders  that  they  were  legally  liable  to 
pay  in  full  as  partners.  All  the  defendants  except  four.  Walker,  Faucet,  Scara- 
inon  and  Martin,  declined  to  pay  the  assessment  and  took  stock  in  the  HoUiday 
Company.  The  whole  number  of  defendants  was  nineteen.  The  defense  was 
that  the  defendants  were  deceived  by  the  agent,  who  represented  to  them  that 
there  was  no  personal  liability. 

Charge  by  Drummond,  J. 

This  is  an  action  by  the  National  Park  Bank  of  the  city  of  New  York, 
against  the  defendants,  as  partners  in  a  joint  stock  company  called  the  Butter- 
field  Overland  Dispatch  Company;  and  the  question  is,  whether  as  such 
partners  they  are  liable  for  the  claim  of  the  plaintiff,  consisting  of  moneys 
advanced  to  that  company  during  the  year  1865.  The  advances  commenced 
on  the  21st  of  April,  and  ended  in  November.  It  depends  upon  the  faot 
whether  these  defendants  were  members  of  that  company  in  such  a  way  as  to 
make  them  liable  as  partners  of  the  company  for  the  whole  or  for  any  part  of 
these  advances. 

You  will  remark  that  the  plaintiff  was  not  a  party  to  many  of  the  trans- 
actions which  have  passed  in  review  before  us  in  the  evidence;  that  has  related 
chiefly  to  the  connection  of  the  defendants  with  this  company,  and  the  manner 
in  which  they  were  induced  to  give  it  their  names  and  money.  With  that  it 
does  not  appear  that  the  plaintiff  as  a  corporation  had  anything  to  do.  That 
was  an  act,  apparently,  of  some  of  the  members  of  the  company  called  the 
Butterfield  Overland  Dispatch  Company,  and  as  between  them  and  these  de- 
fendants it  must  be  admitted  that  there  have  been  faults  on  both  sides.  The 
leading  fault  with  those  in  New  York  connected  with  the  Butterfield  Overland 
Dispatch.  Compan}^,  and  one  which  cannot  be  excused,  was  the  concealment  of 
the  fact  that  they,  on  the  20th  day  of  March,  1865,  commenced  the  formation 
of  this  joint  stock  company,  and  completed  it  by  signing  and  acknowledging 
the  articles  of  association,  on  the  12th  day  of  April,  1865,  containing  stipula- 
tions by  which  they  were  bound,  and  by  which  it  appeared  it  was  an  association 
under  the  sanction  of  the  laws  of  New  York. 

§  210.  Solicitors  of  subscriptions  must  give  all  information  of  the  status  of 
their  company f  concealment  o-r  misrepresentation  releases  subscriptions. 

Now  it  was  the  duty  of  all  these  men,  or  of  any  of  them,  in  seeking  for  asso- 

120 


SUBSCRIPTIONS  AND  STOCK,  §210. 

« 

ciateSjto  let  them  know  distinctly  what  had  been  done,  and  what  was  the 
compact  to  be  entered  into  by  any  one  who  was  to  become  a  party  to  the  associa- 
tion called  the  Butterfield  Overland  Dispatch  Comply;  and  if  they  sought 
subscribers  to  their  articles  of  association  in  Chicago,  it  was  their  duty  to  make 
known  to  these  subscribers  what  their  articles  of  association  were.  The  pri- 
mary thing  to  be  established  was  their  connection  with  the  association;  it  wa^, 
therefore,  indispensable  that  all  who  were  to  be  connected  with  it  should  know 
its  nature  and  character.  But  the  various  gentlemen  who>  approached  these 
defendants  upon  the  subject  of  becoming  parties  to  this  company  did  not  com- 
municate to  any  one  of  them,  so  far  as  we  know,  that  there  were  articles  of 
association  signed,  and  which  became  operative  by  their  terms,  and  which  rec- 
ognized that  they  were  entered  into  with  relation  to  the  laws  of  New  York. 
These  gentlemen,  so  far  as  the  evidence  shows,  were  Mr.  Nichols,  Mr.  Sturges 
and  Mr.  Butterfield.  I  believe  that  ho  intimation  was  given  by  any  of  them 
that  articles  of  association  had  already  been  subscribed,  constituting  the  But- 
terfield Overland  Dispatch  Company.  On  the  contrary,  the  propositions  made 
were  entirely  inconsistent  with  this  leading  fact.  If  we  believe  the  declara- 
tion of  the  defendants  (and  they  have  not  been  affected  by  any  statements,  so 
far  as  I  know,  introduced  on  the  part  of  the  plaintiff),  the  motives  held  out  to 
them  to  induce  them  to  become  parties  to  such  an  association  were  entirely 
different  from  those  the  actual  state  of  facts  would  warrant.  Here  was  a  com- 
pany already  organized,  the  parties  to  which  were  personally  responsible  for 
the  debts  of  the  concern,  which  may  have  been  very  large  at  the  time.  Of 
coarse,  the  action  of  the  defendants  under  such  a  state  of  facts,  if  they  had 
been  communicated  to  them,  might  have  been  entirely  different  from  what  it 
was. 

The  first  question,  therefore,  is,  whether  defendants  became  parties  to  this 
association,  as  partners,  with  a  knowledge  of  the  circumstances  of  its  existenoo 
at  the  time,  and  with  good  faith  exercised  to  them  by  those  who  induced  them 
to  become  parties.  If  they  did,  of  course  they  are  bound  by  the  position  of 
affairs  at  the  time.  But  this  is  not  claimed,  as  I  understand,  by  the  plaintiff; 
for  if  the  testimony  which  has  been  given  by  the  defendants  can  be  relied  upon, 
the  contract  entered  into  and  the  money  that  was  paid  by  these  defendants 
was  upon  an  entire!}'  different  supposition  from  that  justified  by  the  actual 
state  of  affairs.  And,  therefore,  I  think,  if  this  testimony  can  be  relied  upon 
(of  coarse  you  are  to  judge  of  the  testimony),  there  can  be  no  original  liability 
on  the  part  of  these  defendants  on  the  ground  of  their  knowledge  of  the  con- 
dition of  the  Butterfield  Overland  Dispatch  Company  at  the  time  that  they 
became  parties;  and  it  is  certainly  a  significant  fact  that  Mr.  William  Sturges, 
who  was  the  main  instrument  and  agent  by  which  these  defendants  were  in- 
duced to  subscribe  and  pay  their  money,  has  not  been  called  by  the  plaintiff  to 
affect  in  any  degree  the  testimony  of  the  defendants.  If,  however,  they  were 
not  parties  in  consequence  of  not  understanding  the  position  of  affairs,  misrep- 
resentations being  made  to  them  of  facts,  it  does  not  follow  that  they  may  not 
Lave  become  parties  by  subsequent  acts  of  their  own,  with  knowledge  of  the 
facts.  And  the  next  question  is,  have  they  so  become  parties?  In  order  to 
determine  thjis,  you  are  to  take  the  facts  that  are  applicable  to  all  the  defend- 
ants, not  those  applicable  to  one  or  more  of  the  defendants  less  than  the  whole; 
because  if  you  find  the  defendants  liable  at  all,  you  have  to  find  them  all  lia- 
ble, and  you  have  only  to  apply  the  facts  which  have  been  proved  as  to  all. 
If  there  have  been  facts  proved  as  to  some,  not  as  to  others,  you  have  only 
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to  take  those  which  apply  to  all,  and  determine  whether  they  convince  you 
whether  the  defendants  have  become  parties  to  the  articles  of  association.  The 
defendants  were  applied  to,  I  think  most  of  them,  and  subscribed  and  ad- 
vanced their  money,  in  the  summer  of  1865.  As  I  have  already  said,  if  we 
believe  their  testimony,  they  did  not  know  at  that  time  that  the  company  had 
k  been  organized  under  the  laws  of  New  York,  and  that  there  were  large  liabili- 
ties against  the  company,  which  they  might  be  called  upon  to  assume.  Have 
they  done  so  since  by  any  acts  of  their  own?  Have  they  become  liable  as 
partners? 

§  21 1.  It  is  the  duty  of  a  aJiareholder  to  examine  his  certificate  of  stock  and 
ascertain  his  liability  under  it 

In  August,  or  in  the  early  part  of  the  fall  of  1865,  certificates  of  stock  were 
made  out  and  forwarded  by  the  officers  of  the  Butterfield  Overland  Dispatch 
Company  to  the  subscribers  and  stockholders  here,  and  they  were  received,  as 
I  understand,  by  the  defendants.  These  certificates  of  stock  (most  of  them) 
have  been  introduced,  and  it  is  admitted  that  they  are  all  similar  in  character. 
Now,  the  certificate  of  stock  which  each  of  the  defendants  received  bore  on 
its  face  that  the  holder  was  entitled  to  a  certain  number  of  shares  of  stock 
in  the  Butterfield  Overland  Dispatch  Company,  and  also  that  the  holder  was 
subject  in  the  future  to  the  payment  of  such  assessments  as  might  be  made 
in  case  of  loss  or  other  necessity,  and  to  all  the  obligations  and  liabilities  of 
the  company,  and  also  entitled  to  all  the  privileges  of  a  member,  as  fully  as 
if  he  had  signed  the  articles  of  association.  We  have  spoken  of  the  faults  of 
the  gentlemen  of  JN'ew  York;  we  must  now  refer  to  what  must  be  considered 
a  fault  of  the  defendants. 

Many  of  the  defendants  say  that  they  received  the  certificates  of  stock 
without  examining  them.  They  certainly  knew  what  they  were.  They  pur- 
ported to  represent  their  interests  in  a  company  or  organization,  for  which 
they  had  subscribed  or  paid  their  money.  It  is  presumable,  I  think,  that  if 
the  company  had  earned  profits  they  would  have  claimed  the  profits  under 
this  evidence  of  their  interest  in  the  company.  It  certainly  was,  therefore, 
their  duty  to  examine  the  documents  which  they  had  received,  indicating  the 
interest  they  had  in  the  company  and  the  money  they  had  paid.  It  may 
be  true  that  men  do  not  always  examine  certificates  of  stock,  and  yet  there 
never  has  been  known,  I  believe,  an  instance  of  a  man  who  became  a  member, 
in  this  way,  of  a  company,  who,  if  the  company  realized  profits,  did  not  claim 
them  by  virtue  of  such  certificate.  Then,  that  being  so,  there  would  be  a  nat- 
ural inference  that,  claiming  the  advantages  and  profits,  he  must  bear  the  bur- 
dens and  losses.  But  the  only  effect  of  this,  in  this  case,  is  as  to  the  conclusion 
to  be  drawn  against  the  defendants  by  the  circumstance  that  the  certificates 
contained  certain  language  thai  they  were  shareholders  in  the  Butterfield  Over- 
land Dispatch  Company,  and  that  they  were  subject  to  the  payment  of  assess- 
ments for  losses  or  from  other  necessity,  and  entitled  to  all  the  privileges  of 
the  association,  as  if  the}'^  bad  actually  signed  the  articles.  Now,  if  these  bad 
been  given  to  the  defendants,  without  any  previous  representation  having  been 
maUe,  the  effect  of  this  might  have  been  stronger  than  it  was  under  the  con- 
ceded state  of  facts. 

§  2 1 2.  Circumstances  which  m>ake  a  shareholder  in  a  company  liable  for  pre- 
viously contracted  debts.    Effect  of  misrepresentations  of  agents. 

Because  it  is  quite  possible  that  those  who  did  look  at  the  certiGcates  of  stock 
might  have  regarded  them  under  the  infiuence  of  the  representations  which 

laa 


SUBSCRIPTIONS  AND  STOCK.  §212. 

had  been  made  by  the  agents  who  applied  to  them  for  subscriptions  and  for 
their  money,  and  therefore  they  might  not  draw  the  same  inference  or  conclu- 
sions from  them  that  they  would,  had  they  been  uninfluenced  by  such  repre- 
sentations, and  all  that  I  can  say  to  you,  if  you  believe  this  testimony,  is  simply 
this:  that  if  he  examined  these  certificates  of  stock,  it  would  seem  to  have 
been  the  duty  of  every  stockholder  to  make  some  inquiry  as  to  his  relation 
with  this  Batterfield  Overland  Dispatch  Company ;  to  know,  in.  other  words, 
where  he  stood,  what  his  responsibilities  were  as  a  member  of  the  company, 
and  if,  in  point  of  fact,  he  found  himself  in  a  different  position  from  what  he 
supposed  he  was  from  the  representations  that  were  made,  to  repudiate  that 
connection,  to  disavow  it  at  once,  and  have  nothing  more  to  do  with  it.  That 
nothing  of  this  kind  was  done  was,  I  think,  a  fault  on  the  part  of  some  of  the 
defendants,  and  I  must  say,  one  not  very  creditable  to  their  character  as  busi- 
ness men.  Eut  I  cannot  say  that  you  can  disregard,  in  connection  with  this 
aspect  of  the  case,  the  bearing  and  effect  of  the  representations  that  were  made 
as  inducements  to  them  to  become  parties  to  the  company.  Because  it  is  in- 
dispensable, I  think,  in  order  to  make  out  a  liability  against  these  defendants, 
that  they  snould  be  possessed  of  full  knowledge  of  the  circumstances  of  their 
connection  with  the  company  which  was  then  organized ;  and  if  they  accepted 
this  stock  with  this  full  knowledge  of  the  circumstances,  then  they  were  bound, 
as  prudent  and  discreet  business  men,  to  follow  up  the  intimation  given  in  this 
certificate  of  stock,  and  to  ascertain  the  position  in  which  they  stood,  and  are 
to  be  visited  with  all  the  consequences  of  partners  in  this  association,  but  not 
otherwise. 

Again,  if  they  did  become  members  of  this  association  with  the  full  knowl- 
edge of  the  circumstances  connected  with  the  position  of  the  Butterfield  Over- 
land Dispatch  Company,  what  is  the  measure,  under  the  facts  of  the  case,  of 
their  liability  to  this  plaintiff?  That  is  another  and  distinct  question.  It  is 
conceded  that  no  one  of  these  defendants  was  a  member  of  the  association  at 
the  time  the  contract  was  made  between  the  company  —  the  dispatch  com- 
pany—  and  the  plaintiff  for  a  loan  of  the  money,  on  the  21st  of  April,  1865, 
by  which  it  was  agreed  that  the  plaintiff  should  advance  to  the  company 
$100,000,  in  sums  as  they  might  be  wanted;  and  in  fact,  on  that  day  $10,000 
were  advanced,  and  on  the  1st  of  May  $55,000,  and  the  2d  of  May  $20,000, 
and  on  the  3d  of  June  $5,000, —  $90,000,  advanced  before,  as  I  understand,  any 
of  these  defendants  became  connected  with  this  company. 

Now,  to  say  nothing  of  the  $20,000  advanced  in  November,  are  these  de- 
fendants responsible  for  the  money  which  was  advanced  before  they  became 
connected  with  the  company?  Of  course  the  only  ground  upon  which  they 
are  liable  is,  that  they  associated  themselves  with  the  company,  either  by  ex- 
press declaration  or  by  acts  which  admit  of  no  reasonable  doubt  that  they 
assumed,  as  members  of  the  company,  all  the  liabilities  of  the  company  at  that 
time.  It  is  only  in  that  way,  by  relation  back  of  the  position  of  the  company 
at  the  time  they  connected  themselves  with  it,  if  they  ever  did,  that  they  could 
become  liable  for  the  $90,000  advanced  to  the  company  before  that  connection. 
Of  course,  if  with  full  knowledge  of  the  facts  they  did  become  parties,  either 
expressly  or  by  implication,  to  this  joint  stock  company,  from  the  beginning, 
tbey  are  as  responsible  for  the  debts  of  the  company  as  those  who  were  orig-  • 
inal  parties  to  articles  of  association,  but  not  otherwise.  They  must  have 
become  parties  with  full  knowledge  of  the  facts,  understanding  their  position 
and  relations  to  the  company.    As  to  the  $20^000  advanced  on  the  15th  of 
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November,  that  would  depend,  of  course,  first,  upon  the  fact  whether  they 
were  partners,  and  secondly,  whether,  as  such  partners,  they  reaped  the  benefit 
of  the  advance  that  was  made  and  enjoyed  its  fruit.  If  they  did,  then  I  think 
they  are  estopped  from  asserting  they  are  not  liable.  If  they,  at  the  time  the 
$20,000  were  advanced,  were  partners  of  the  association,  and  had  as  such  the 
full  benefit  of  the  advance,  they  would  be  liable  equally  with  their  associates 
for  the  advance.  You  will  see,  therefore,  there  are  three  questions  which  the 
court  submits  to  you. 

§  213.  .^  party  may  become  liable  on  a  avhscription  obtained  by  frauds  hy 
waiving  the  fraxid  for  the  sake  of  the  advantage^  of  the  axibacription. 

In  the  first  place,  whether  these  defendants  became  subscribers  and  advanced 
their  money  to  the  company  with  full  knowledge  of  the  circumstances  of  its 
existence  at  the  time,  and  with  the  exercise  of  good  faith,  and  true  statements 
and  representations  made  to  them  by  the  agents  of  the  company  when  they 
subscribed  their  names  and  advanced  their  money.  If  you  shall  believe  they 
did  not  become  partners  by  that  act,  by  anything  that  was  done,  then  the  next 
question  the  court  submits  to  you  is  whether,  with  full  knowledge  of  the  facts, 
they  have  become  partners  since. 

§  214.  A  person  who  assumes  the  position  of  a  member  and  partner  in  an 
association  is  bound  for  its  liabilities. 

It  may  be  true  that  bad  faith  was  used  towards  them  at  the  time  their  sub- 
scriptions and  money  were  obtained.  It  may  be  true  that  fraud  was  practiced; 
but  it  was  competent  for  them,  with  knowledge  of  all  the  facts,  to  waive  the 
fraud,  and  if  they  did  —  if  they  assumed  the  advantages  of  members  and 
partners  of  the  association  —  they  cannot,  when  they  are  called  upon  to 
respond  for  the'contracts  of  the  association,  be  heard  to  deny  their  liability. 

Thirdly,  if  they  were  partners  and  members  of  the  association,  what  is  the 
measure  of  their  liability,  and  whether  for  the  whole  or  only  a  part  of  the 
advance  made  by  the  plaintiff? 

It  is  to  be  observed  that  this  is  not  an  action  by  the  Overland  Dispatch 
Company  against  these  defendants  for  assessments  made  against  them,  as  share- 
holders, by  the  company.  It  is  not  a  bill  in  equity  calling  upon. the  defendants 
to  respond  to  the  creditors  of  the  company  for  advances  which  have  been  made, 
but  it  is  an  action  at  law  against  these  defendants,  as  members  of  the  associ- 
ation—  partners  —  liable  as  partners  for  the  debts  of  the  company,  and  their 
liability  must  be  measured  by  the  rules  which  are  applicable  to  a  partnership 
concern,  under  which  one  member  of  a  firm  is  liable  for  the  debts  of  the  firm; 
and  in  this  aspect  of  the  case,  of  course,  the  whole  question  turns  upon  the 
fact  whether  they  were  partners  and  members  of  the  company. 

PAYSON  V.  WITHERS. 
(Circuit  Court  for  Indiana:  5  BisseU,  269-279.     1873.) 

Statement  of  Facts. —  Action  at  law  by  the  assignee  of  the  Republic  Fire 
Insurance  Company  of  Illinois  to  recover  an  assessment  of  $60  per  share  on 
each  of  ten  shares  of  said  company's  stock,  held  by  defendant. 

Opinion  by  Drummond,  J. 

The  cause  of  action,  as  set  forth  in  the  complaint,  is,  that  on  the  30th  of 
July,  1868,  the  defendant  became  owner  of  ten  shares  of  capital  stock  of  the 
insurance  com  )any,  and  that  the  stock  was  issued  and  taken  by  the  defendant 
upon  the  condition  that  twenty  per  cent,  was  to  be  paid  in  cash,  and  eighty 
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per  cent,  was  to  be  paid  in  case  losses  rendered  its  payment  necessary ;  that 
these  were  the  terms  of  the  charter  and. the  conditions  upon  which  the  defend- 
ant became  a  subscriber  to  ten  shares  of  the  stock;  and  a  certificate  of  stock 
for  these  shares  was  accordingly  issued  to  him.  The  complaint  proceeds  to 
state  that  by  the  losses  which  occurred  on  the  9th  of  October,  1871,  at  Chicago, 
tiie  company  became  insolvent;  that  a  petition  in  bankruptcy  was  filed  against 
the  company  in  the  district  court  of  the  United  States  for  the  northern  dis- 
trict of  Illinois,  and  a  decree  of  bankruptcy  was  rendered  against  it  in  that 
court;  and  that  court  had  made  an  assessment  of  $60  on  each  share  of  the 
stock,  and  required  the  assignee  to  collect  the  same. 

§215,  A  written  subscription  is  not  affected  by  verbal  rejpresentationSj  or 
igiwrance  of  cmnjHiny^s  condition. 

There  is  a  general  denial  by  the  defendant,  which  puts  the  material  allega- 
tions of  the  complaint  in  issue;  and  there  are  various  special  defenses  set  up  in 
the  answer,  the  effect  of  which  is  the  matter  for  consideration.  The  first 
special  defense  is,  in  substance,  that  the  subscription  of  stock  was  made  by  the 
defendant  in  Fort  Wayne,  in  this  state;  that  the  company  was  domiciled  and 
established  in  Illinois,  and  was,  in  fact)  a  corporation  created  by  the  laws  of 
Illinois;  that  the  agents  of  the  company  came  to  the  defendant  and  made  cer- 
tain representations  as  to  its  condition,  and  the  terms  upon  which  the  stock 
was  to  be  subscribed,  alleging  that  no  more  than  $20  per  share  would  be  as- 
sessed against  him  or  ever  called  for.  The  defendant  asserts  that  he  was 
ignorant  of  the  actual  condition  of  the  company  and  of  the  circumstances  con- 
nected with  its  organization  and  progress  so  far,  and  that  he,  relying  upon  the 
statements  of  agents,  authorized  his  name  to  be  entered  as  a  subscriber  upon 
the  books  of  the  company,  and  upon  that  condition. 

Now,  as  to  this  defense,  it  will  be  observed  that  it  does  not  meet  the  ma- 
terial allegations  of  the  complaint  or  answer  them.  It  may  be  all  true,  still 
the  agreement  set  forth  in  the  complaint  would  create  an  absolute  liability  on 
the  part  of  the  defendant,  as,  by  the  terms  of  the  charter,  the  stock  was  to  be 
taken  in  the  manner  stated,  paid  for  as  set  forth,  and  he  agreed  to  these  terms 
in  writing.  This  defense  clearly,  therefore,  does  not  go  far  enough.  The  re- 
sult would  be,  even  giving  it  all  the  effect  that  could  be  claimed  for  it,  to 
change,  by  loose  declarations  made  by  the  parties  at  the  time,  a  written  agree- 
ment, which,  of  course,  cannot  be  done,  according  to  the  well-settled  principles 
of  law. 

§  216.  Act  prohibiting  foreign  corporations  from  doing  business  does  not 
prohibit  them  from  taking  subscriptions. 

Another  special  defense  is  that  the  subscription  to  the  stock  was  made  by 
the  defendant  in  Indiana;  that  the  agent  of  the  company,  who  was  then  en- 
gaged in  the  general  business  of  procuring  subscriptions  to  the  stock  of  the 
company  in  this  state,  did  not  comply  with  the  laws  of  the  state  of  Indiana 
prior  to  the  commencement  of  its  business;  and,  therefore,  that  the  subscrip- 
tion was  not  operative  as  against  the  defendant.  This  is  a  special  defense  set 
op  under  the  act  of  June  17,  1852,  of  this  state,  respecting  foreign  corpora- 
tions and  their  agents;  and  the  first  section  of  that  act  declares,  as  to  corpo- 
nitions  not  incorporated  or  organized  in  this  state,  that  the  agents,  before 
entering  upon  the  duties  of  their  agency  in  this  state,  shall  deposit  in  the  clerk's 
office  of  the  county  where  they  purpose  doing  business,  a  power  of  attorney, 
commission,  appointment,  or  other  authority,  under  or  by  virtue  of  which  they 
act  as  agents.     The  second  section  declares  what  the  agents  of  the  corpora- 
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tion  shall  do,  viz. :  file  with  the  clerk  of  the  circuit  court,  before  commencing 
the  duties  of  their  agency,  the  authority  of  the  board  of  directors  authorizing 
citizens  of  this  state  to  maintain  actions  in  the  state  in  relation  to  any  con- 
tracts, and  authorizing  service  of  process.  The  third  section  declares  that  the 
service  of  process  on  agents  shall  be  sufficient.  And  the  fourth  section,  that 
foreign  corporations  shall  not  enforce  any  contracts  made  by  their  agents  be- 
fore a  compliance  shall  have  been  made  with  the  provisions  of  sections  1  and 
2  of  the  act.^  The  fifth  section  declares  that  any  person  who  shall  directly 
or  indirectly  receive  or  transmit  money  or  other  valuable  things  to  or  for  the 
use  of  such  corporation,  or  who  shall  in  any  manner  make  or  cause  to  be  made 
any  contract,  or  transact  any  business  for  or  on  account  of  any  such  foreign 
corporation,  shall  be  deemed  an  agent  of  said  corporation,  and  be  subject  to 
the  provisions  of  this  act  relating  to  the  agents  of  foreign  corporations.  These 
are  the  provisions  of  the  law  contained  in  the  first,  second,  third,  fourth  and 
fifth  sections.  The  sixth  section,  however,  provides  that  the  fifth  section  shall 
not  apply  to  persons  acting  as  agents  for  foreign  corporations  for  a  special  or 
temporary  purpose,  and  for  a  purpose  not  within  the  ordinary  business  of  such 
corporations. 

Now  it  is  a  question  which  lies  at  the  threshold  of  the  examination  of  this 
part  of  the  case,  whether  the  act  which  was  done  by  the  agent  of  this  corpo- 
ration, and  the  agreement  which  was  entered  into  by  the  defendant  with  that 
agent,  was  such  an  act  or  agreement  as  was  contemplated  by  this  law,  and 
which  it  intended  to  render  inoperative  unless  the  agent  had  complied  with  its 
conditions.  I  am  clearly  of  the  opinion  that  it  was  not.  Conceding  that  a 
state  would  have  the  power  to  prevent  any  of  its  citizens  from  subscribing 
within  its  own  limits  to  the  stock  of  a  corporation  of  another  state,  it  would 
require  a  clear  and  explicit  declaration  that  such  a  subscription  should  be  null 
and  void  except  upon  compliance  with  certain  terms.  This  act  relates  to  the 
usual  business  done  by  a  corporation  and  by  its  agents,  and  does  not  refer  to 
obtaining  subscription  to  its  stock.  The  ordinary  business,  for  instance,  done 
by  the  corporation  in  question  here,  was  an  insurance  business.  The  obtaining 
of  subscriptions  was  an  act  preliminary  to  the  commencement  of  its  business. 
When  the  subscriptions  were  obtained,  and  the  corporation  was  set  in  motion 
and  was  made  to  perform  its  functions,  then  the  ordinary  business  referred  to 
by  this  act  began  —  the  issuing  of  .policies  of  insurance  and  performing  the 
general  and  other  business  connected  with  such  corporations.  I  do  not  think 
that  it  is  a  fair  or  reasonable  construction  of  the  lano'uao'e  of  this  law  that  it 
intended  to  prohibit  such  a  contract  as  this.  It  does  not  appear,  in  point  of 
fact,  by  this  special  defense  which  I  am  now  considering,  that  the  corporation 
was  doing  any  of  this  ordinary  business.  The  language,  I  think,  therefore,  of 
this  sixth  section  intended  to  exclude  any  such  agreement  as  was  made  by  the 
defendant  in  this  case,  when  it  declared  that  it  was  not  to  apply  to  persons 
acting  as  agents  for  a  special  and  temporary  purpose,  or  for  purposes  not 
within  the  ordinary  business  of  such  corporation. 

§  2 1 7.  A  stockholder  takes  his  shares  of  stock  subject  to  the  control  of  the  legis- 
lature  and  hoard  of  directors;  increase  of  stock. 

Another  special  defense  set  up  is,  that  the  company,  without  the  knowledge 
or  consent  of  the  defendant,  on  the  25th  of  March,  1869,  obtained  from  the 
legislature  of  Illinois  an  amendment  to  its  charter  by  which  the  directors  had 
the  right  to  increase  the  capital  stock  of  the  company  to  five  millions  of  dol- 
lars, and  thereby  the  original  charter  was  so  changed  as  to  release  him  from 
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his  liability  to  pay  for  his  stock.  It  is  necessaiy,  in  order  to  determine  the 
yalidity  of  this  defense,  to  look  into  the  charter  and  the  amendment  to  see 
whether  it  is  jnstly  subject  to  the  objection  that  is  made  by  the  defendant. 
The  act  incorporating  the  Republic  Insurance  Company  was  passed  by  the 
legislature  of  Illinois  on  the  15th  of  February,  1865.  The  first  section  of  the 
act  created  certain  persons  and  their  successors  and  assignees  a  body  corporate 
by  the  name  of  the  Republic  Insurance  Company  of  Chicago.  The  second 
section  was  as  follows :  "  The  capital  stock  of  said  corporation  shall  be  one 
million  of  dollars,  and  may  be  increased  to  not  exceeding  five  millions  of  dol- 
lars, at  the  discretion  of  the  stockholders,  and  shall  be  divided  into  shares  of 
one  hundred  dollars  each,  which  shall  be  considered  personal  property,  and  be 
assignable  and  transferable  only  upon  the  books  of  the  company  under  such 
regulations  as  the  directors  shall  establish."  The  third  section  provides  that 
when  $100,000  were  subscribed  and  certain  conditions  were  complied  with, — 
that  they  had  organized  by  choosing  three  or  more  directors,  and  those  directors 
had  chosen  a  president,  secretary  and  treasurer,  and  filed  a  certificate  in  the 
office  of  the  clerk  of  the  city  of  Chicago, —  then  the  company  was  deemed  fully 
organized.  The  fourth  section  authorized  the  corporation  to  make  and  put  in 
execution  by-laws  and  regulations.  There  are  some  other  sections  of  the  char- 
acter usual  in  the  charters  of  corporations  of  this  kind,  to  which  it  is  not 
necessary  to  refer.  The  eighth  section  declared  that  the  stock  and  afiFairs  of 
said  corporation  should  be  managed  by  three  or  more  directors.  Now  this  is, 
as  far  as  it  concerns  any  question  involved  in  this  special  defense,  all  of  the 
charter  that  need  be  referred  to.  ^ 

The  amendment  which  is  objected  to  and  referred  to  in  this  special  defense 
was  passed  by  the  legislature  of  Illinois  on  the  25th  of  March,  1869,  the  first 
section  of  which  authorized  the  company  to  purchase  and  hold  such  real  estate 
as  might  be  convenient  for  the  transaction  of  its  business,  and  also  to  purchase 
any  estate  that  it  might  be  necessary  to  purchase  for  the  purpose  of  securing 
any  loan  or  debt.  The  second  section  of  the  amendment  was  as  follows :  '^  The 
board  of  directors  shall  have  power  to  increase  the  capital  stock  of  said  com- 
pany from  time  to  time,  in  their  discretion."  It  will  be  recollected  that  the 
language  of  the  second  section  of  the  original  act  was,  that  it  might  be  in- 
creased to  not  exceeding  $5,000,000,  at  the  discretion  of  the  stockholders.  This 
authorized  it  to  be  increased  at  the  discretion  of  the  board  of  directors.  The 
amendment  says  nothing  about  the  extent  of  the  increase.  The  third  section 
declared  that  the  stockholders  resident  in  any  town  or  city  within  the  United 
States  might,  at  any  annual  meeting  of  such  stockholders  to  be  held  in  such 
town  or  city,  elect  such  number  of  members  for  a  board  of  directors  as  such 
stockholders  might  be  entitled  to  by  the  by-laws  of  the  corporation.  The 
fourth  section  authorized  the  board  of  directors  to  make  by-laws.  The  orig- 
inal act  was,  that  the  corporation  might  have  power  ^  make  and  put  in  execu- 
tion by-laws —  probably  no  essential  difference  between  the  original  act  and 
the  amendment  in  this  particular.  The  amendment  contains  two  other  sections 
that  have  no  bearing  upon  the  question  before  the  court. 

Now  so  far  as  there  are  any  changes  made  by  the  amendment  of  such  a  chai*- 
acter  as  to  affect  the  contract  which  the  defendant  had  made  in  1868  with  the 
corporation,  there  are  only  two  particulars  to  which  it  is  necessary  to  refer.  As 
I  have  said,  by  the  original  charter  the  capital  of  the  company  was  to  be  in- 
creased to  $5,000,000  at  the  discretion  of  the  stockholders;  by  the  amendment, 
the  board  of  directors  had  the  right  to  increase  it.     The  original  charter 
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declared  that  certain  notice  should  be  given  of  the  election  of  directors  to  each 
stockholder  by  public  advertisement  or  personal  notice,  and  that  it  should  be 
by  ballot,  by  a  majority  of  the  stockholders,  allowing  one  vote  for  every  share, 
either  in  person  or  by  proxy ;  and  the  amendment  declared  that  certain  per- 
sons, under  the  circumstances  referred  to  in  it,  should  meet  and  elect  direct- 
ors —  as  many  as  the  by-laws  would  authorize.  These  seem  to  be  the  only 
substantial  particulars  under  which  it  can  be  claimed  that  the  amendment  con- 
stituted such  a  change  in  the  relation  between  the  corporation  and  stockholders 
as  to  authorize  any  stockholder  to  claim  that  the  contract  which  he  had  made  to 
subscribe  to  the  stock  was  vitiated ;  and  the  question  is,  whether  these  changes 
give  any  countenance  to  that  position.    I  think  they  do  not. 

How  the  discretion  of  the  stockholders  to  increase  Xhe  stock  should  be  made 
manifest,  the  original  charter  does  not  state.     It  declared  that  the  stock  and 
affairs  of  the  corporation  were  to  be  managed  by  the  directors,  and  there  is 
great  force,  I  think,  in  the  argument,  that  inasmuch  as  the  directors  were  tlio 
persons  through  whom  the  stockholders  acted,  that  discretion  might  be  mani- 
fested through  the  authorized  action  of  the  directors.     But,  however  this  may 
be,  I  do  not  think  that  the  change  of  such  vague  and  indefinite  phraseology  as 
this,  as  to  the  manner  in  which  the  capital  of  a  corporation  is  to  be  increased, 
would  give  the  right  to  a  subscriber  to  the  stock  to  declare  that  the  contract 
which  he  had  made  for  his  subscription  and  under  which  he  paid  a  certain  por- 
tion, and  agreed  to  pay  the  remainder  when  the  necessity  for  its  payment 
appeared,  was  at  an  end.    It  seems  to  me  that  it  was  one  of  the  implied  condi- 
tions upon  which  ho  entered  into  his  agreement  —  that  the  power  of  the  legis- 
lature might  be  exercised  to  vary  in  that  way  the  manner  in  which  the  capital 
stock  should  be  increased.    It  may  be  conceded  that  there  are  limitations  to 
the  power  of  the  legislature  in  such  a  case  as  this;  that  the  legislature  may  go 
so  far  in  changing,  altering  or  revolutionizing  the  whole  scope  and  spirit  of  the 
original  charter  by  amendments,  as  to  authorize  a  stockholder  to  say  that  be 
has  not  entered  into  that  contract  —  that  his  obligations  have  ceased  by  the 
wrongful  acts  of  the  legislature ;  but  while  that  is  true,  it  is  also  true  that,  to  a 
certain  extent,  the  terras  of  a  grant  are  subject  to  the  control  of  the  legisla- 
ture, and  every  stockholder  takes  his  shares  subject  to  that  control,  and  subject 
also  to  the  control  of  those  who  manage  its  affairs,  namely,  the  board  of  direct- 
ors.   And,  therefore,  when  the  legislature  has  acted  in  such  a  manner  as  this, 
and  has  merely  declared  that,  instead  of  the  stock  being  increased  by  the  cor- 
poration at  the  discretion  of  the  stockholder,  it  shall  be  increased  by  the  reso- 
lution or  act  of  the  board  of  directors,  it  is  not  such  a  change,  in  my  opinion, 
as  would  authorize  a  subscriber  to  say  that  his  contract  is  at  an  end. 

Then,  as  to  the  election  of  directors.  It  is  true  that  there  is,  to  some  extent, 
a  change  made  in  the  mode  of  electing  directors;  but  it  is  to  be  observed  that 
the  original  charter  does  not  declare  how  many  directors  there  shall  be.  It  is 
three  or  more  —  no  limit  to  the  number  of  directors;  and  the  amendment  sim- 
ply declares  that  the  stockholders,  within  certain  territorial  limits,  may  have 
the  power  to  elect  such  a  number  of  directors  as  the  by-laws  may  authorize. 
Now,  certainly  there  is  nothing  in  the  original  charter  to  prevent  these  by-laws 
from  declaring  what  number  of  directors  there  shall  be,  and  what  their  qualifi- 
cations, other  than  they  must  be  stockholders,  as  the  original  charter  requires. 
There  was,  therefore,  no  such  change  by  this  amendment,  in  the  original  terras 
of  the  law,  as  to  authorize  a  subscriber  to  the  stock  to  declare  his  agreement  or 
subscription  at  an  end  and  his  release  from  its  obligation. 
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The  other  special  defense,  and  I  think  the  most  important  one  presented  in 
this  case,  is  that  which  declares  that  this  was  a  company  incorporate^  by  the 
legislature  of  Illinois  with  a  capital  stock  of  $1,000,000,  and  power  to  the 
stockholders  at  discretion  to  increase  it  to  $5,000,000;  that  the  stockholders 
never  increased  the  stock,  but  that  the  board  of  directors,  in  January,  1868,  by 
resolution,  pretended  to  do  so  to  the  extent  of  $5,000,000;  and  that  the  stock- 
boldidrs  never  consented  to  this  increase;  that  the  defendant  subscribed  for  his 
stock  in  July,  1868,  at'  Fort  Wayne;  that  this  stock  was  in  excess  of  the 
$1,000,000  of  stock  which  was  authorized  by  the  original  charter;  and  that  he 
had  no  knowledge  of  the  manner  in  which  the  capital  stock  had  been  increased. 
It  will  be  seen,  however,  from  what  has  already  been  said,  that  it  can  hardly 
be  claimed,  on  the  part  of  the  defendant,  that  this  change  was  of  such  a  char- 
acter, taking  this  special  defense  iu  its  largest  extent,  as  to  authorize  him  to 
declare  his  obligation  at  an  end.  And  I  have  said,  it  may  well  be  claimed  that 
it  was  a  power  incident  to  the  grant,  for  the  legislature  to  authorize  an  increase 
of  the  capital  stock  by  the  directors,  even  if,  under  the  terms  of  the  original 
charter,  the  stockholders  could  not  exercise  that  discretion  through  the  di- 
rectors. 

§  2 1 8,  Subscribers  to  the  capital  stock  of  a  foreign  corporation  are  presumed 
to  know  the  terms  of  the  act  creating  the  corporation. 

It  will  not  do,  when  a  citizen  of  the  state  subscribes  to  the  capital  stock  of  a 
foreign  corporation,  to  say  that  he  was  ignorant  of  the  terms  of  the  act  which 
created  that  corporation.  He  is  presumed  to  know  what  those  terms  are. 
They  are  created  by  the  law  of  another  state,  and  he,  for  the  purpose  of  assum- 
ing his  obligation,  in  a  certain  sense  goes  into  another  state  and  casts  off  for 
the  time  the  vesture  which  his  own  state  throws  around  him,  and  puts  on  that 
of  the  other  state,  and  is  bound  by  the  obligations  which  the  legislature  of  that 
state  has  imposed  upon  the  corporation,  and  the  privileges  which  it  has  granted, 
and  the  conditions  and  terms  of  the  grant.  All  these  he  is  presumed  to  know, 
jast  as  much  as  when  he  makes  any  contract  to  be  executed  by  him  in  another 
state.  When  he  makes  a  coatract  in  Indiana  which  is  to  be  executed  in 
another  state,  he  is  bound  by  the  laws  of  the  state  where  the  contract  is  by  him 
to  be  performed;  The  laws  of  Indiana  have  ill  ceased  to  operate  upon  that 
contract  when  he  enters  into  it  upon  the  condition  and  understanding  that  its 
terms  and  obligations  are  to  be  controlled  by  the  laws  of  another  state.  So 
here  this  defendant,  when  be  entered  into  this  agreement,  did  it  with  reference 
to  the  laws  of  the  state  of  Illinois  —  the  special  act  of  incorporation  which  was 
passed  in  February,  1865.  The  well  known  maxim,  of  course,  applies  to  him 
in  this  case,  just  as  it  does  in  relation  to  any  law  of  Indiana — that  ignorance 
of  the  law  does  not  excuse  him. 

Bat,  however  this  may  be  in  relation  to  this  special  defense,  every  dilBELculty 
there  may  be  in  the  way  is,  I  think,  removed  by  the  replication  made  to  it, 
which  alleges  that,  after  the  passage  and  taking  effect  of  the  amendatory  act, 
the  directors  affirmed  their  previous  action  increasing  the  stock  of  the  com- 
pany to  $5,000,000,  and  that  the  defendant  did  no  act  in  repudiation  or  denial 
of  his  membership  in  the  insurance  company  as  a  stockholder;  but,  on  the  con- 
trary, until  after  the  happening  of  the  losses,  the  defendant  continued  to  hold 
and  retain  his  certificate  of  stock  which  had  been  issued  to  him  by  the  com- 
pany, and  to  participate  in  its  affairs  and  profits  by  aiding  in  the  election  of 
directors  and  by  receiving  dividends  declared  on  his  stock.  Now  this,  I  think, 
is  a  good  reply  to  anything  contained  in  this  special  defense. 

VouX— 9  129 


§g  210-221.  CORPORATIONS  —  PRIVATE, 

§  2 1 9.  Stockholders  who  accept  divideiids  cannot  deny  regidarity  of  the  issue^ 
of  thei?*  stock. 

It  may  be  said,  in  conclusion,  that  the  defense  is  not  of  a  character  to  com- 
mend itself  very  strongly  to  the  consideration  of  a  court  of  justice.  The  com- 
pany was  unfortunate.  Everything  went  on,  as  far  as  we  can  know  —  and  we 
have  the  right  to  suppose  so  from  the  allegations  contained  in  these  pleadings  — 
satisfactorily  to  the  defendant  until  this  misfortune  happened.  He  made  no 
complaint.  He  participated  in  all  the  advantages  of  the  company,  receivings 
dividends,  and  elected  directors,  but  when  the  storm  came  —  when  this  terribler 
fire  swept  away  so  many  millions  of  property,  and  rendered  this  company 
bankrupt,  and  made  it  indispensable  for  those  who  had  claims  upon  it  to  call 
upon  the  subscribers  to  the  stock  to  meet  their  obligations,  in  order  to  fulfil 
contracts  of  the  company, —  then  he  complains  —  then  he  wakes  up  to  all  the 
various  objsctions  which  are  set  forth  in  this  answer.  Now,  under  such  cir- 
cumstances, when  this  is  the  only  fund  that  the  policy-holders  have  to  meet  the 
losses  which  they  have  incurred,  and  the  only  way  in  which  the  bankrupt 
company  itself  can  respond  to  their  demands,  it  would  seem,  unless  there  is  an 
insuperable  bar  created  by  the  law,  that  equity  should  be  done  in  such  a 
case  as  this.  I  see  no  such  insurmountable  obstacle  in  the  way  here  to  prevent 
the  course  of  equity.    Decree  for  complainant. 

SCAMMON  V.  KIMBALL. 
(Circuit  Court  for  Illinois:  5  BisseU,  431-448.    1873.) 

Statement  of  Facts. —  Scammon  files  a  bill  in  equity  against  Kimball^ 
assignee  in  bankruptcy  of  the  Mutual  Security  Insurance  Company  of  Chicago, 
to  allow  him  (Scammon)  to  set  off  against  the  company's  ciaim  for  payment  of 
Scammon's  subscriptions  to  its  capital  stock,  and  for  money  deposited  with 
Scammon  as  its  treasurer,  the  amount  due  for  losses  covered  bjr  certain  policies 
of  insurance  in  said  company  taken  out  by  Scammon. 

§  220.  A  loss  under  a  policy  cannot  be  set  off  against  a  subscription  to  the 
stock  of  an  insolvent  insurance  company. 

Opinion  by  Drummond,  J. 

The  first  question  is,  whether  the  plaintiff  has  the  right  to  set  off  his  losses 
under  policies  of  the  company  against  his  subscription  to  the  stock.  In  one 
sense,  what  the  plaintiff  owes  the  company  on  his  stock  is  a  debt  due  the  com- 
pany. What  the  company  owes  the  plaintiff  on  his  policies  of  insurance  is  a 
debt  due  the  plaintiff.  The  debts  are  mutual,  in  that  they  exist  from  one  to 
the  other  reciprocally.  And  if  the  debt  due  from  the  plaintiff  were  an  ordi- 
nary debt,  then,  as  we  have  already  decided  in  the  case  of  Drake  v.  Rollo,  3 
Biss.,  273,  the  set-off  would  be  allowed,  although  the  result  would  be  to  pay 
the  plaintiff  his  claim  against  the  company  in  preference  to  other  creditors. 
AVe  are  to  apply  the  bankrupt  law  to  the  law  of  the  state  creating  the  corpo- 
ration. The  charter  authorized  the  company  to  commence  business  on  the 
payment  of  five  per  cent,  of  the  amount  subscribed,  provided  the  payment  of 
the  remainder  of  the  stock  was  secured. 

§  221.  If  the  company  is  solvent^  a  daim  under  one  of  its  policies  may  thus 
be  set  off. 

The  purpose  of  this  was  to  accommodate  the  stockholders,  by  permitting 
secured  promises  to  pay  to  stand  in  the  place  of  the  money.  It  was  still  in- 
tended as  a  fund  to  protect  the  creditors  of  the  company,  and  the  charter 
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pointed  out  the  special  manner  in  which  the  fund  should  be  made  available  in 
case  of  necessity,  and  which  has  been  followed  in  this  case.  So  long  as  the 
company  was  solvent,  there  might  not  be  any  serious  objection  to  the  stock- 
holder insisting  that  his  loss  on  a  policy  should  be  an  answer  to  a  call  to  pay 
his  subscription  to  the  stock,  because  if  he  were  to  pay  his  subscription,  the 
company  would  be  obliged  immediately  to  refund  to  the  extent  of  the  loss. 
In  that  case  no  one  is  injured  by  the  allowance  of  the  set-off;  but  where  the 
company  is  bankrupt,  it  is  different.  Some  one  must  sustain  a  loss,  and  the 
question  is,  whether  the  stockholder  who  has  not  paid  his  stock  subscription, 
and  who  happens  to  have  a  policy  on  which  the  company  is  liable,  shall  bear  his 
share  of  the  loss,  or  shall  be  paid  in  full  to  the  extent  of  his  subscription. 
Does  the  fact  of  the  solvency  or  bankruptcy  make  no  change  in  the  rule? 
We  think  it  does,  and  that  there  is  a  difference  in  principle  between  the  two 
cases.  We  have  the  right  to  judge  of  causes  from  their  effects,  and  to  reason 
accordingly,  and  certainly  we  ought  not  to  sanction  a  rule  which  produces  so 
much  loss  to  the  general  creditors  of  the  company,  unless  by  following  a  dif- 
ferent course  we  trench  upon  some  settled  principles  of  law  or  equity.  Where 
a  party  borrows  from  the  capital  of  the  company,  takes  out  a  policy,  sustains 
a  loss,  and  in  case  of  insolvency  and  bankruptcy  claims  to  set  it  off,  we  allow 
the  set-off  because  he  is  an  ordinary  debtor  of  the  company,  and  therefore 
comes  within  the  rule  that  one  debt  answers  another,  however  hard  it  may 
occasionally  be,  and  doubtful  on  general  principles  of  ethics.  But  in  this  case 
the  plaintiff  is  not  an  ordinary  debtor  of  the  company.  The  charter  has  per- 
mitted him  to  retain  a  part  of  the  capital  of  the  company,  and  hold  it  in  trust 
for  the  creditors.  And,  it  seems  to  us,  that  to  allow  him,  under  the  circum- 
stances of  the  case,  to  pay  himself  in  the  way  he  seeks  for  his  losses  under  the 
policies,  would  enable  him  to  take  advantage  of  his  fiduciary  relations,  and 
obtain  a  preference  over  other  creditors,  not  warranted  by  the  equitable  princi- 
ples of  the  bankrupt  law,  and  contrary  to  the  manifest  intent  of  the  charter  of 
the  company. 

§  222.  Setoff  in  law  and  in  equity. 

In  a  court  of  equity,  as  a  set-off  may  be  allowed  which  is  not  sustainable  at 
law,  so  we  suppose,  though  generally  equity  follows  the  law,  there  may  be  a 
set-off,  technically  good  at  law,  which,  owing  to  the  relations  6t  the  parties, 
may  not  be  admissible  in  equity.  In  tbis  case  the  plaintiff  comes  into  a  court 
of  equity  for  relief,  and  we  think  he  should  first  do  equity  by  making  good  his 
share  of  the  capital  stock,  on  the  strength  of  which  the  company  obtained  its 
credit,  and  was  enabled  to  start  in  business.  This  has  become  equity,  because 
he  is  in  one  sense  a  trustee  of  that  fund,  and  because,  further,  the  company  is 
insolvent  and  in  bankruptcy.  Some  very  late  English  authorities  were  cited  by 
the  plaintiff's  counsel,  which  it  is  insisted  are  decisive  of  this  case  in  favor  of 
the  set-off. 

§  223.  Authorities  cited  and  commented  upon. 

The*  first  was  Tn  re  Duckworth,  2  Law  Rep.  (Ch.  App.  Cas.),  578  (1866-7). 
It  is  difficult  to  comprehend  this  case  fully  without  an  examination  of  the 
various  statutes  referred  to.  The  party  had  subscribed  for  certain  shares  of 
stock  in  a  company;  he  was  also  a  creditor.  The  company  was  wound  up 
under  a  special  statute.  Afterwards  the  party  made  an  assignment  for  the 
benefit  of  his  creditors,  which  was  registered  in  bankruptcy.  The  question  was 
between  the  representative  of  the  company,  under  the  winding-up  act,  and  the 
trustees,  under  the  bankruptcy  registration,  as  to  the  right  of  the  latter  to  set 
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.off  the  debt  from  the  company  to  the  party,  against  calls  for  the  sabscription, 
and  the  court  held  that  the  setoff  was  allowable,  on  the  ground  apparently 
that  the  case  was  one  of  ordinary  mutual  debts,  and  so  within  the  statute  in 
bankruptcy  as  to  set-off.  It  was  admitted  that  if  the  court  of  chancery,  as 
such,  had  been  adjudicating  the  case,  the  set-off  would  not  be  allowed,  because 
the  true  construction  of  the  winding-up  act  cut  it  off.  But,  treating  it  as  a 
court  of  bankruptcy,  and  not  as  a  court  of  equity,  and  independent  of  the  dif- 
ferences between  that  case  and  this,  the  reasoning  of  the  court  is  not  very  sat- 
isfactory. The  judge  merely  says  that  it  is  his  opinion  that  there  would  be  a 
set-off  under  a  particular  section  of  the  statute. 

The  other  case  is  In  re  Universal  Banking  Corp.,  5  Law  Rep.  (Ch.  App.),  492 
(1869-70),  and  is  similar  to  the  first  and  relies  upon  it.  So  far  as  these  cases 
show  that  a  subscriber  to  the  stock  of  a  company  may  set  off  a  demand  due 
from  the  company  against  his  subscription,  under  the  circumstances  set  forth, 
there  may  be  certain  analogies  between  those  cases  and  this,  though  the  debts 
are  treated  throughout  as  ordinary  debts,  and  no  consideration  seems  to  have 
been  given  to  any  relation  of  trust  existing  between  tbe  parties.  And  besides, 
as  already  intimated,  there  are  various  statutes  referred  to,  which  may  have 
more  or  less  affected  the  views  of  tbe  court.  The  winding-up  act  seems  to  con- 
cede that  the  principle  of  set-off,  in  case  of  contribution,  is  wrong,  as  it  pro- 
hibits it.  These  cases  were  both  decided  after  the  passage  of  our  bankrupt 
law,  and  therefore  could  not  have  entered  into  the  consideration  of  the  law 
xaakers.  But  there  are  some  decisions  in  this  country  which  do  not  agree  with 
the  principle  of  those  late  English  cases. 

It  seemed  to  be  admitted  by  the  counsel  for  the  plaintiff  that  in  the  case  of 
mutual  companies,  so  called,  the  rule  did  not  apply  of  allowing  set-off.  One 
case  may  be  referred  to  (Lawrence  v.  Kelson,  21  N.  Y.,  158),  where  the  party 
had  given  what  is  termed  a  "  premium  note,"  and  had  sustained  a  loss  —  one  a 
debt  due  him  from  the  company,  the  other  by  him  to  the  company, —  and  he 
sought  to  set  off  his  claim  on  the  policy  against  his  premium  note,  and  the 
court  held  that  this  could  not  be  done  in  that  case,  because  the  note  constituted 
a  part  of  the  capital  of  the  company,  and  in  case  of  insolvency  to  suffer  it  to 
be  done  would  be  giving  one  creditor  an  unfair  advantage  over  another.  The 
bankrupt  in  that  case  was  called  a  mutual  company,  though  technically  a  stock 
company,  but  we  are  somewhat  at  a  Idte  to  understand  the  alleged  difference 
between  the  two  cases;  it  is  true  we  can  call  one  a  joint  stock  company  and 
the  other  a  mutual  company,  but  names  do  not  change  things.  In  both  the 
^^  bills  payable"  constitute  a  part  of  the  capital  of  the  company,  and  a  trust 
fund  for  the  benefit  of  creditors.  In  both  tbe  party  owing  the  bills  receivable 
has  met  with  a  loss  on  a  policy  of  the  company.  The  difference,  if  any,  seems 
to  be  in  favor  of  the  premium  note  as  claiming  a  set-off,  because  that  is  given 
for  the  policy,  and  by  a  species  of  arrangement  stands  indirectly  as  a  part  of 
the  capital,  whereas  here  the  bills  receivable  have  to  be  treated  directly  as  a 
part  of  the  capital  and  were  given  with  that  special  purpose.  It  seems*  to  us 
that  the  argument  of  the  court  in  the  case  of  Lawrence  v.  Nelson  applies  to 
this  case. 

It  is  said  that  the  bankrupt  law  has  not  taken  away  any  of  the  rights  of  set- 
off, but  has  recognized  and  enforced  them.  That  is  so,  but  the  bankrupt 
law  was  not  intended  to  encourage  anything  inequitable,  or  to  enable  one  to 
take  advantage  of  the  bankruptcy  of  an  individual  or  of  a  company,  to  obtain 
payment  in  full,  while  others  could*  only  have  a  pittance,  and  especially  when 
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tho9e  seeking  the  advantage  occapied  relations  of  trust.  It  follows,  from  xrhat 
we  bare  said,  that  we  are  of  the  opinion  that  the  {daintiff  has  not  the  right  in 
equity  to  set  ofif  his  losses  on  the  policies  against  his  liabilities  for  the  payment 
of  the  stock  of  the  company.  We  think  that  the  obligation  of  every  person 
who  subscribes  and  owes  for  stock  in  such  a  company  as  this,  is,  in  case  of  its 
insolvency,  to  pay  what  he  owes  for  the  benefit  of  the  creditors. 

§  224.  Treasiirer  in  defavlt  cannot  set  off  daimfor  lose  under  policy. 

The  other  question  is  as  to  the  equitable  right  of  setoff  of  the  claims  under 
the  policies  against  the  funds  which  the  plaintiff  held  as  the  treasurer  of  the 
company.  Here  the  position  of  the  plaintiff  was  unquestionably  that  of  trustee. 
The  only  point  is,  whether  that  was  changed  by  the  contract,  or,  rather,  un- 
derstanding of  t^  parties.  It  may  be  admitted  that  the  fair  inference  is  that 
the  plaintiff  bad  the  right  to  use  the  money,  because  the  payment  of  interest 
implies  that;  but  it  is  impossible  to  consider  this  part  of  the  case  fairly,  with- 
out bearing  in  mind  the  peculiar  relations  of  the  parties  to  each  other.  If  tfcie 
plaintiflf  bad  authority  to  employ  the  funds,  as  treasurer,  he  was  obliged  to  have 
them  always  ready  to  answer  the  necessities  of  the  company.  He  was  still,  as 
to  them,  a  trustee,  and  not  an  ordinary  debtor  of  the  company.  It  was  the 
case  of  a  trustee  using  trust  funds  with  the  consent  of  the  cestui  qiM  trusty  but 
always  on  the  condition  that  they  were  to  be  so  used  that  he  could  meet  the 
object  of  the  trust.  The  evidence  shows  that  at  the  time  of  the  fire  the  plaint- 
iff bad  in  his  hands  the  funds  of  the  company.  It  was  as  treasurer.  Having 
met  with  losses  on  his  policies,  he  claims  the  right,  so  to  speak,  of  sequestering 
the  funds  in  his  hands  as  treasurer  to  answer  his  losses  as  a  general  creditor  of 
the  company.  If  we  concede  that  this  may  be  permissible  in  case  of  an  ordi- 
nary debtor,  we  think  it  would  not  apply  to  one  occupying  the  situation  of  this 
plaintiff.  He  would  be  receiving  the  obligations  of  the  company  upon  different 
terms  from  an  ordinary  policy-holder,  and  he  would  occupy  a  vantage  ground 
over  others. 

There  are  several  difficulties  in  the  way  of  a  set-off  on  the  special  facts  of  the 
case.  The  plaintiff  was  elected  treasurer  in  1870.  Whatever  arrangement 
was  made,  if  at  all,  was  prior  to  that  time.  The  most  that  can  be  said  is  that, 
after  he  was  elected  treasarer,  the  funds  in  his  hands,  while  they  were,  from 
time  to  time,  reported  as  cash  or  capital,  drew  interest,  which  was  accounted 
for,  and  this  with  the  acquiescence  of  those  who  may  be  presumed  to  represent 
the  company.  There  was  no  distinct  contract  made  with  him  while  he  was 
treasurer  which  would  constitute  him  the  debtor,  and  nothing  more,  of  the 
company.  The  plaintiff  was  not  only  the  banker  of  the  company,  but  its 
treasurer,  considered  as  sustaining  those  relations  to  the  company  pertaining  to 
the  office.  It  is  very  clear  that  whatever  may  have  been  the  view  of  the 
plaintiff,  the  directors  and  the  company  did  not  regard  the  plaintiff  as  the 
mere  borrower  of  the  funds  in  his  hands,  and  before  a  set-off  would  be  admissi- 
ble as  between  the  company  and  its  treasurer,  in  case  of  the  insolvency  or 
bankruptcy  of  the  former,  there  ought  to  be  satisfactory  evidence  that  he,  ag 
to  the  money,  had  taken  the  position  of  an  outside  party ;  in  other  words,  that 
be  had,  as  to  the  money,  ceased  to  be  the  treasurer  of  the  company. 

We  need  not  refer  to  the  question  whether,  if  it  was  a  loan  to  the  treasurer 
by  the  directors,  it  was  a  violation  of  law,  and  therefore  invalid.  We  prefer 
to  place  it  on  the  ground  that,  under  some  of  the  conceded,  facts  of  the  case, 
the  set-off  is  not  maintainable,  unless  there  is  established  the  simple  relation  of 
debtor  and  creditor.    This,  we  think,  has  not  been  done^  and  therefore  we 
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overrule  the  claim  of  set-off.  The  original  bill  will  be  dismissed,  and  a  decree 
will  be  rendered  for  the  assignee  on  the  cross-bill  for  $54,145.90,  the  amount 
due  on  both  demands. 

WALKER  V.  OGDEN. 
(Circuit  Court  for  Illinois:  1  Bissell,  287-291.    1859.) 

Statement  of  Faots. —  Walker  was  the  owner  of  two  hundred  shares  of  the 
stock  of  the  Chicago  Land  Company.  The  trustees,  under  the  articles  of 
agreement,  had  power  to  make  assessments  to  meet  payments  falling  due  on 
real  estate  purchased  on  credit.  They  were  required  to  give  thirty  days'  notice 
of  the  time  of  payment,  by  a  notice  directed  to  the  postoffice  address  of  each 
shareholder,  and  in  default  of  payment  the  shareholder  forfeited  his  stock  and 
all  interest  in  the  association,  the  shares  to  be  distributed  among  other  share- 
holders. Walker  was  notified  of  an  assessment  by  a  notice,  signed  by  two  of 
the  trustees  in  person,  one  of  whom  also  signed  for  a  third  as  attorney  in  fact. 
The  power  of  attorney  was  authorized  by  the  articles,  and  in  this  case  its  exe- 
cution was  proved.  Pursuant  to  instructions  from  the  shareholders,  Walker's 
stock  was  forfeited,  and  he  was  notified  of  the  fact  by  formal  written  notice. 
In  acknowledging  the  receipt  of  the  notice  he  denied  the  legality  of  the  for- 
feiture, professed  a  readiness  to  pay,  but  made  no  tender  until  at  the  time  of 
the  filing  of  the  bill  in  this  case.  The  forfeiture  took  place  in  October,  1854, 
and  it  appeared  from  the  evidence  of  one  Fleetwood  that  in  October,  1853, 
Walker  asked  for  further  time  on  his  assessments;  that  certain  acceptances  of 
Ward  &  Bro.  were  delivered  to  Fleetwood  for  the  amount  due,  and  that  a  cer- 
tificate  of  stock  was  then  delivered  to  Walker,  and  handed  back  to  Fleetwood 
as  collateral  security.  Ward  &;  Co.  became  bankrupt,  and  the  acceptances 
were  dishonored.  It  was  claimed  and  denied  that  Fleetwood's  act  was  ratified 
by  the  trustees.  This  bill  was  filed  to  compel  the  issue  to  Walker  of  the  for- 
feited shares. 

§  223.  Directors*  assessments  presumed  lawful. 

Opinion  by  Drummond,  J. 

My  opinion  is  that  the  assessment  was  legal  and  proper^  and  that  a  sufficient 
notice  was  given  to  Walker.  If  there  was  an  illegality  or  irregularity  in  the 
assessment,  the  burden  of  proof  was  on  the  complainant  to  establish  it,  and  he 
has  failed  to  do  so.  But  irrespective  of  the  presumption  of  law  of  its  regular- 
ity, I  think  upon  the  evidence  before  me  that  its  legality  is  sufficiently  established 
in  every  substantial  particular.  I  am  also  of  the  opinion  that  the  objection 
taken  by  the  defendants  to  the  action  of  Fleetwood  in  receiving  the  accept- 
ances, is  well  taken.  I  think  the  trustees  had  no  authority,  under  the  articles^ 
to  take  anything  but  money.  The  complainant,  being  a  party  to  the  articles, 
was  bound  to  take  notice  of  the  nature  and  extent  of  the  authority  thereby 
given.  I  assume,  therefore,  that  the  giving  of  the  acceptances  was  illegal, 
and  that  the  complainant  did  not  pay  his  assessment  as  required  by  the  articles, 
and  the  question  in  the  case  is  simply  one  of  forfeiture. 

§  226.  Where  no  rights  of  property  have  hecome  vested  hy  reason  of  a  forfeit' 
urey  equity  Tnay  relieve  against  it. 

I  am  of  opinion  that  the  complainant  at  law  incurred  a  forfeiture  of  his 
stock,  and  the  only  question  is,  has  the  court  of  equity  the  right  to  relieve  for 
such  forfeiture,  and  is  a  case  for  such  relief  made  out  by  the  complainant?  It 
is  to  be  observed  that  no  rights  of  property  have  become  vested  by  reason  of 
the  forfeiture  in  this  case.    The  forfeited  stock  has  never  been  distributed 
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among  the  shareholders,  or  sold,  as  is  provided  for  by  the  articles.  Had  such 
action  been  taken,  a  different  case  woald  have  been  presented.  The  articles 
provide  no  express  mode  by  which  the  forfeiture  is  to  be  established.  If  they 
did,  and  such  mode  had  been  pursued,  and  especially  if  any  right  had  vested 
in  consequence  thereof  in  third  parties,  the  defendants'  argument  would 
have  had  more  force.  But  here  is  a  mere  naked  declaration  that  the  stock 
is  forfeited,  which  is  all  that  stands  in  the  way  of  the  relief  sought  by  the 
bill 

§  227,  A  judicial  decree  of  foreclosure  neceeeary  to  har  a  atocTcholder  from 
redeeming  his  stocky  forfeited  because  of  non-payment  of  an  assessment 

Courts  of  equity  do  not  favor  forfeitures,  and  it  cannot  be  denied  that  the 
effect  of  a  forfeiture  in  this  case  would  be  to  inflict  a  heavy  loss  and  injury 
upon  the  complainant.  He  would  thereby  lose  all  his  interest  in  the  increased 
value  of  a  large  amount  of  property,  in  a  portion  of  which  he  was  concerned 
as  one  of  the  original  purchasers.  The  question  is:  Can  the  mere  declaration 
of  the  trustees  have  the  effect  to  foreclpse  all  Walker's  interest  in  this  prop- 
erty? I  think  not.  I  am  inclined  to  the  opinion  (although  I  do  not  put  my 
decision  of  this  case  on  that  ground)  that  a  judicial  decree  of  foreclosure,  upon 
a  bill  filed  by  the  trustee,  was  necessary  in  order  to  bar  the  rights  of  Walker 
to  redeem  his  stock. 

Having  come  to  the  conclnsion,  then,  that  a  court  of  equity  has  the  right  to 
grant  relief  if  a  proper  case  is  made,  the  remaining  question  is:  Has  the  com- 
plainant made  out  such  a  case?  In  this  view  of  the  case,  the  transaction  with 
Fleetwood  is  important.  There  is  no  question  that  this  was  in  perfect  good 
faith  on  the  part  of  all  the  parties.  They  acted  under  an  honest  mistake  in 
regard  to  their  powers.  The  paper  furnished  by  Walker  was  deemed  unques- 
tionable at  the  time.  He  left  the  stock  as  collateral.  He  was,  as  is  shown, 
amply  able  to  have  raised  the  money  in  other  ways  if  this  agreement  had  not 
been  made  with  Fleetwood.  The  trustees  certainly  knew  of  and  acquiesced  in 
the  act  of  Fleetwood  in  taking  the  acceptances.  They  gave  no  notice  to  Walker 
of  any  dissatisfaction  on  their  part  with  the  arrangement  until  long  after  the 
maturity  of  the  acceptances.  Under  such  circumstances,  the  complainant  hav- 
ing come  in  and  tendered  in  money  the  whole  amount  due  and  ten  per  cent, 
interest,  it  would  be  hard  and  oppressive  to  deny  him  the  right  to  redeem  his 
stock,  and  I  should  not  feel  inclined  to  do  so  unless  compelled  by  the  authori- 
ties, and  from  such  examination  of  the  law  as  I  have  been  enabled  to  make  in 
the  brief  time  I  have  had,  I  think  relief  may  be  granted.  The  case  of  Sparks 
V.  Liverpool  Water  Works,  13  Ves.  Jr.,  428,  decided  by  Sir  Wm.  Grant,  has 
been  pressed  with  much  force  by  the  defendant's  counsel.  But  I  think  that  that 
case  rests  upon  the  public  corporate  objects  of  the  concern.  The  case  before 
me  is  different.  It  is  that  of  a  mere  private  land  company  in  which  the  publio 
have  no  interest. 

This  case  has  been  likened  by  the  counsel  on  the  part  of  the  complainant  to 

that  of  a  bill  to  redeem  from  a  mortgage  after  forfeiture,  and  on  the  other  side 

to  a  bill  for  a  specific  performance  of  a  defaulted  contract  to  convey,  and  in  my 

opinion,  neither  of  these  views  are  to  be  regarded  as  exactly  correct.     It  is  a 

case  which  rests  upon  principles  peculiar  to  itself,  and  the  right  to  relief  is  based 

upon  the  considerations  which  I  have  stated.     Upon  payment  of  the  whole 

amount  due,  principal  and  interest,  the  complainant  should  be  allowed  to  redeem 

his  stock,  and  certificates  thereof  should  be  executed  and  delivered  to  him  by 

defendants,  and  decree  will  be  entered  accordingly. 
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§  228.  Liability  of  stockholders  for  unpaid  siibserlptions.-rOne  who  receives  a  certificate 
of  stock  for  a  certain  namber  of  shares,  at  a  given  sum  per  share,  tliereby  becomes  liable  to 
pay  the  amount  thereof  when  called  upon  by  the  corporation  or  its  assignee.  Nor  is  it  nec- 
essary to  sustain  the  action  that  there  should  have  been  a  subscription  for  the  whole  amount: 
named  on  the  articles.  (Rensallaer  &  W.  P.  R.  Co.  v.  Westel,  21  Barb.  (N.  Y.),  56.)  Chubb  v, 
Upton.*  5  Otto,  665. 

§  229.  If  a  company  assent  to  or  accept  a  person  as  a  stockholder,  knowing  that  he  is  the- 
owner  of  stock,  he  is  liable  to  be  called  upon  to  pay  any  unpaid  balance  due  on  ^he  stock. 
Upton  V,  Burnham,*  8  Biss.,  520. 

§  230.  Instalments  due  upon  shares  subscribed  in  the  stock  of  the  Chesapeake  &  Ohio^ 
Canal  Co.  are  recoverable  upon  motion,  with  costs.  Chesapeake  &  Ohio  Canal  Co.  v.  Pocr-,  Z- 
Ur.  O.  C,  596. 

§  231.  In  an  action  by  a  judgment  creditor  against  a  corporation  it  is  sufficient  to  aver  that 
the  corporation  has  subscriptions  to  its  stock  remaining  unpaid  much  more  than  sufficient  to 
pay  the  debt  The  amount  of  the  unpaid  subscriptions  need  not  be  more  specifically  stated* 
Winans  v.  McKean  R  &  Nav.  Co.,  6  Blatch.,  221. 

§  232.  The  liability  of  a  stockholder  for  his  subscription  is  entirely  different  from  that  im- 
posed  by  the  charter  "  for  the  ultimate  redemption  of  the  bills  *'  issued  by  the  bank.  The- 
subscription  inures  to  the  benefit  of  all  creditors,  while  the  individual  liability  under  the 
charter  operates  only  in  favor  of  bill-holders.    Terry  v.  Anderson,  5  Otto,  629. 

§  S!33.  A  corporation  may  maintain  an  action  against  a  stockholder  for  the  amount  of  hia 
subscription  due  and  unpaid,  and  need  not  resort  to  a  sale  of  his  shares.  Rookville  &  Wash- 
ington Turnpike  Road  v.  Andrews,  2  Cr.  C.  C,  451. 

§  284.  Decree  of  liability  on  subscription,  how  enforced.— Under  a  law  by  which  a  bank 
on  its  failure  to  pay  specie  may  be  forced  into  liquidation  and  a  receiver  appointed  to  collect 
the  assets  and  pay  the  debts  of  the  bank,  no  action  at  law  can' be  maintained  upon  a  decree 
reciting  that  a  stockholder  is  liable  on  his  subscription  for  a  certain  sum,  and  requiring  that 
he  should  pay,  by  way  of  contribution  with  other  stockholders  similarly  liable,  such  amount^ 
not  exceeding  said  sum,  as  with  the  other  funds  will  pay  the  debts  of  the  k)ank.  In  such  & 
case  a  court  of  equity  will  enforce  the  decree  by  calling  on  the  stockholder  to  €uiswer  as  to 
the  extent  and  liabilities  of  the  bank,  and  how  much  remains  unpaid,  and  require  him  to  pay 
to  the  receivers  the  amount  found  to  be  due  by  him.  Bank  of  Circleville  v.  Iglehart,  6  McL., 
568. 

§  235.  Liability  on  non-assessable  stock.— Stockliolders  are  liable  to  creditors  of  the  com- 
pany for  any  unpaid  balance  due  upon  stock  held  by  them,  notwithstanding  the  word  *'  non- 
assessable "  be  written  across  the  face  of  the  stock ;  but  a  different  rule  exists  as  between  the 
eompany  solely  and  the  shareholder.    Upton  v,  Burnham,*  8  Biss.,  5^.    See  §§  106-112. 

§  236.  The  representations  by  the  agents  and  officers  of  a  company  assuring  parties  when 
they  take  stock  that  no  assessment  would  ever  be  made,  that  it  was  in  fact  non-assessable,  are 
inadmissible  in  evidence.  They  constitute  no  defense  as  against  creditors  of  the  company 
seeking  to  compel  payment  of  unpaid  subscriptions.    Upton  t;.  Hansbrough,*  3  Biss.,  417. 

§  237.  A  resolution  of  directors  releasing  stockholders  from  the  payment  of  eighty  per 
cent,  unpaid  upon  their  stock,  followed  by  the  issuance  of  cfertificates  stamped  '*  non-assess- 
able," which  resolution  was,  however,  not  communicated  to  the  public,  but  only  to  persons 
employed  in  disposing  of  the  stock,  does  not  release  subscribers  from  the  payment  of  such 
balance.    Ibid. 

§238.  Unpaid  subscriptions  are  a  debt.— The  liability  of  the  stockholders  of  a  banking 
corporation  upon  their  unpaid  subscriptions  is  that  of  debtors  io  the  bank.  And  a  balance 
due  on  subscriptions  passes  to  the  assignees  of  the  bank  under  an  assignment  including  "all 
the  property,  estate,  credits  and  assets"  of  the  bank.    Terry  v,  Anderson,  5  Otto,  628. 

§  239.  Assessments.-^  Where  the  charter  of  a  company  authorizes  a  call  and  assessment 
on  unpaid  shares  of  stock  only  in  case  of  *' losses  exceeding  the  means  of  the  corporation,'* 
held,  that  this  clause  does  not  limit  the  right  of  the  company  so  created  to  make  an  assess- 
ment for  the  payment  of  losses  only.  When  the  funds  are  exhausted  by  losses  and  an  assess- 
ment becomes  necessary,  it  may  be  made  for  all  purposes,  either  to  pay  debts  already 
contracted  or  to  create  a  new  fund  for  the  purpose  of  a  business  basis.  In  re  Republic  Inf» 
Co. .  8  Biss.,  457.    See  §  94.     . 

g  240.  In  an  action  at  law  to  recover  on  a  contract  to  subscribe  to  the  stock  of  &•  corpora-  . 
tion,  there  must  be  a  call  or  assessment,  or  something  standing  in  the  place  thereof,  and 
equivalent  thereto,  either  by  the  company  or  by  a  proper  court,  in  order  to  make  the  defend- 
ant liable.    Chandler  v.  Siddle,  8  Dill.,  477. 

§  241.  Under  the  Massachusetts  act  of  1809  the  power  to  lay  assessments  was  vested  solely 
and  exclusively  in  the  corporation,  which  might  exercise  its  discretion  as  to  the  time  and 
amount  of  assessments.    Ex  parte  Winsor/  3  Story,  411.' 

186  A 


SUBSCRIPTIONS  AND  efOCiL  §§  24S-268. 

§  S4S.  Authority  to  directors  to  *'  take  care  of  the  interests  and  manage  the  con(;ems  of 
the  corporation  "  does  not  empowef  thenl  to  assess  stock.    Ibid, 

S  24S.  Unless  stockholders  of  mining  corporations  in  Califoiiiia  have  subscribed  for  stock, 
or  are  the  successors  of  subscribers,  assessments  levied  on  their  stock  can  only  be  enforced 
by  the  sale  of  their  shares.    In  re  South  Mountain  Con.  Mining  Co.,*  7  Saw.,  80. 

§  244.  A  statnte  regulating  the  dollection  of  delinquent  assessments,  and  providing  that 
directors  "  may  elect  to  proceed  by  action  to  recover  the  amount  of  the  assessment  and  the 
costs  and  expenses  already  incurred,  or  any  part  or  portion  thereof,"  does  not  create  any  per- 
sonal liability  for  assessments  unless  such  liability  was  incurred  by  the  terms  of  tiie  stock- 
holders* obligations.    Ibid, 

§  24o.  Courts  will  not  inquire  as  to  the  Wisdom  of  an  assiessmeht  ot  its  necessity  at  the 
time,  or  the  motives  which  prompted  it,  if  it  be  within  the  legitimate  authority  of  the  direct^ 
OFB  to  levy  it,  and  the  objects  for  which  the  company  was  incorporated  justify  the  expend!- 
tare  of  the  money  to  be  raised.    Oglesby  v,  Attrill,*  15  Otto,  005. 

§  246.  A  compromise  in  Louisiana  involving  the  validity  of  an  assessment  of  stock,  which 
stockholders,  on  account  ''of  frauds  and  machinations  of  the  officers,"  sought  to  enjoin; 
whilst  the  company  sought  to  enforce  its  payment,  is  as  binding  as  a  judgment  and  cannot  be 
collaterally  assailed.    Ibid. 

§  247.  Subsequent  to  the  close  of  administration  of  the  estate  of  a  holder  of  assessable 
capital  stock  in  a  coloration,  an  assessment  was  made  upon  the  stock.  Held^  thdt  a  suit  in 
equity  was  maintainable  against  the  heirs  for  such  assessment  to  the  extent  of  assets  received 
from  the  ancestor.    Payson  v,  Hadduck,  8  Biss.,  800. 

$  248w  The  liability  of  an  insolvent  insurance  company  upon  its  policies  unexpired  can  only 
be  terminated  by  a  return  of  the  unearned  premiums,  and  the  court  may  assess  stockholders 
to  secure  a  fund  to  make  such  return.    In  rt  Republic  Ins.  Co.,  8  Blss.,  457. 

g  249.  When  eqnltf  will  make  a  call.—  Where  a  corporation  with  the  power  to  call  in  un- 
paid subscriptions  of  stock  declines  to  exercise  that  power,  equity  will  exercise  it  at  the  suit 
of  a  creditor.    Marsh  v.  Burroughs,  1  Woods,  468. 

8  250.  Where  stock  was  issued  upon  a  payment  of  twenty  per  cent.,  and  by  the  terms  of 
subscription  and  stock  certificate  it  was  agreed  that  the  balance  of  eighty  per  cent,  should  be 
psud  on  the  call  of  the  directors,  when  ordered  by  the  vote  of  a  majority  of  the  Bhareholders 
themselves^  held,  that  a  court  of  equity  or  bankruptcy  might  order  the  payment  of  the  eighty 
per  cent,  without  the  vote  of  said  majority  of  the  shareholdersr  Upton  V,  Hansbrough,*  S 
Bus.,  417. 

§251.  Power  of  bankmptey  court  to  make  lissessments.— A  bankruptcy '  court  having 
power  to  require  shareholders  to  pay  balances  due  and  owihg  upon  their  stock,  may  order  such 
payments  without  notice  to  the  stockholders.  They  may  be  considered  as  quoH  parties  to  the 
bankruptcy  proceedings  to  such  an  extent  as  to  be  bound  by  the  order  without  notice.    Ibid, 

%  252.  A  bankruptcy  court  has  the  same  authority  and  jurisdiction  over  a  bankrupt  com- 
pany and  its  effects  as  the  chancellor  in  equity  would  have  on  a  bill  filed  to  reach  its  property 
and  equitable  assets.    Ibid. 

§  2oS.  After  the  bankruptcy  of  a  company,  neither  its  officers  nor  its  shareholders  have 
any  right  to  interfere  with  the  collection  or  distribution  of  its  assets.  All  power  over  the 
estate  and  assets  of  the  company  become  vested  in  the  bankrupt  court,  which  may  by  virtue 
of  its  authority  make  or  direct  any  assessments  or  calls  necessary  or  preliminary  to  the  col- 
lection of  the  assets  as  fully  to  all  intents  and  purposes  as  the  stockholders  or  directors  could 
have  done  if  the  company  had  not  gone  into  insolvency.    Ibid. 

§  254.  Set-offs  claimed  by  stockholders  of  a  bankrupt  corporation,  who  allege  that  they  are 
creditors,  cannot  be  allowed,  in  an  action  by  the  assignee  against  them  for  their  unpaid  sub- 
scriptions.   Wilbur  V.  Stockholders  of  the  Corporation,*  18  N.  B.  R.,  178. 

§255.  The  assignee  in  bankruptcy  of  an  insolvent  corporation  cannot  maintain  a  bill  in 
equity  in  the  district  court  of  the  United  States  against  the  stockholders  to  collect'  amoutits 
due  on  their  stock.  Such  a  proceeding  would  require  the  appointment  of  a  receiver  to  supar- 
aede  the  assignee.  The  court  may  order  an  assessment  to  be  collected  by  the  assignee  with- 
out such  a  proceeding.    Myers  v.  Seeley,*  1  Cent.  L.  J.,  451. 

%  256.  Assessments  made  upon  the  stockholders  of  a  bankrupt  corporation  by  the  assignee 
in  bankruptcy,  directed  and  sanctlohed  by  the  district  court  having  jurisdiction  of  the  bank- 
rupt, are  conclusive  and  cannot  be  impeached  collaterally.  Michener  v.  Payson',*  18  N.  B. 
B.,  49. 

§  257.  When  a  corporation  goes  into  bankruptcy,  the  court  may  make  an  order  requiring 
shaivholders  to  pay  any  balances  due  upon  their  stocks.    Sanger  v.  Upton,  1  Otto,  60. 

g  258.  The  assignee  of  a  company  in  bankruptcy  represents  the  rights  of  its  creditors  and 
may  maintain  a  suit  against  the  stockholders  to  enforce  the  same.  Upton  v.  Hansbrough,* 
8  Bias.,  417. 
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§  259.  A  United  States  court  sitting  in  bankruptcy  has,  as  a  court  of  equity,  power  to  call 
in  the  unpaid  stock  of  an  insolvent  corporation  for  the  purpose  of  paying  its  debts.  In  re 
Republic  Ins.  Co.,  8  Biss.,  457. 

§  260.  An  insurance  company  went  into  bankruptcy,  and,  upon  application  of  its  assignee, 
the  district  court  made  an  order  that  the  balance  unpaid  upon  the  capital  stock  held  by  the 
several  stockholders  should  be  paid  to  the  assignee  on  or  before  a  given  date;  that  notice  of 
the  order  should  be  given  by  publication  in  a  newspaper,  or  otherwise;  and  that,  in  default 
of  payment,  the  assignee  should  proceed  to  collect  the  amount  due  from  each  delinquent. 
The  assignee  gave  notice  by  publishing  the  order  accordingly,  and  by  mailing  a  copy,  with 
demand  of  payment,  to  each  stockholder.  Held,  that  the  order  of  the  court  was  conclusive 
^  to  the  right  of  the  assignee  to  brmg  suit  against  a  delinquent. shareholder;  that,  in  point 
of  law,  the  stockholders  were  before  the  court  when  the  order  was  made,  and  need  not  have 
received  actual  notice  of  the  order.    Sanger  v.  Upton,  1  Otto,  58. 

§  261.  Subscriptions  procured  by  fk'aad.—  In  an  action  by  an  assignee  of  a  corporation  to 
recover  unpaid  subscriptions,  the  defense  of  false  and  fraudulent  representations  inducing 
such  subscriptions  cannot  be  set  up ;  especially  when  the  subscriber  has  not  been  vigilant  in 
repudiating  his  contract.  (Upton  v.  Tribilcock,  91  U.  S.,  45;  Webster  v.  Upton,  91  U.  S.,  65; 
Sanger  v.  Upton,  91  U.  S.,  56;  Ogilvie  v.  Knox  Ins.  Co.,  22  How.,  880.)  Chubb  v.  Upton,* 
5  Otto.  665.     See  §§  96-105. 

§  262.  In  a  proceeding  by  the  constituted  representative  of  a  bankrupt  corporation  to  col- 
lect an  assessment  on  unpaid  subscriptions,  to  be  applied  in  payment  of  the  debts  of  the  cor- 
poration, misrepresentations  made  by  the  agent  of  tiie  company  to  the  stockholder  at  the 
time  of  making  the  subscriptions  will  constitute  no  defense.  Michener  v,  Payson,*  18  N, 
B.  R.,  49. 

§  268.  A  contract  to  take  stock  in  a  corporation,  induced  by  false  and  fraudulent  represent 
tations  made  by  its  officers,  is  not  void  but  voidable  at  the  election  of  the  person  so  subscrib- 
ing. Where  one  subscribed  for  stock  in  a  corporation  upon  the  false  and  fraudulent 
representations  of  its  officers  that  it  was  solvent  and  in  a  prosperous  condition,  and  gave  his 
notes  secured  by  real  estate  in  payment,  and  neglected  for  two  yeai-s  thereafter  and  until  the 
corporation  became  insolvent  to  examine  into  the  affairs  of  the  corporation  to  determine 
whether  he  had  been  defrauded,  and  suffered  his  notes  thus  secured  to  be  held  out  as  assets 
of  the  corporation,  it  was  held,  in  an  action  by  the  creditors  of  the  insolvent  corporation  to 
enforce  the  security  of  the  notes,  that  it  was  too  late  to  plead  the  fmud  in  the  inducement  to 
the  contract  of  subscription.    Farrar  v.  Walker,*  8  Dill.,  506. 

§  264.  The  existence  or  authority  of  a  corporatioa  cannot  be  denied  in  an  action  for 
unpaid  stock. —  In  an  action  by  a  corporation  against  one  of  its  stockholders  for  a  certain 
amount  due  on  his  subscription,  it  was  held  that,  as  the  defendant  was  a  real  original  sub- 
acriber  to  the  company  and  was  one  of  the  commissioners  for  receiving  subscriptions,  and  was 
elected  one  of  the  managers  of  the  company  and  had  acted  as  such  in  virtue  of  said  election, 
it  was  not  competent  for  him  to  object  that  a  sufficient  number  of  shares  had  not  been  sub- 
scribed to  justify  such  election.  It  was  further  held  that  the  commissioner's  book  of  sub- 
scriptions was  prima  facie  evidence  that  the  subscriptions  were  genuine,  or  made  by  persons 
duly  authorized ;  and  that  the  fact  that  the  defendant  was  elected  one  of  the  managers  was 
pHma  facie  evidence  of  an  admission  on  his  part  of  the  existence  of  the  corporation.  Rock- 
ville  &  Washington  turnpike  Road  v.  Van  Ness,  2  Cr.  C.  C,  449.     See  §  56. 

§  265.  Where  a  corporation  sues  a  stockholder  for  an  unpaid  balance  due  upon  its  stock,  and 
such  stockholder  Ales  a  plea  or  answer  in  the  nature  of  the  general  issue,  he  thereby  waives 
all  proof  of  the  due  organization  of  the  company  and  all  question  as  to  its  right  to  main- 
tain the  action.    Kenton  Furnace  Railroad  &  Mfg.  Co.  t;.  McAlpin,*  5  Fed.  R.,  741. 

§  266.  A  subscriber  to  capital  stock  cannot  defend  himself  against  liabilities  by  alleging 
irregularities  in  the  formation  of  the  company.  And  the  same  rule  applies  to  subscribers  to 
an  increase  of  stock.  (M.  E.  Church  v.  Pickett,  19  N.  Y.,  482;  Upton  v.  Hansbrough,  8  Bias., 
417. )    Chubb  V.  Upton,*  5  Otto,  665.    See  §§  74-77. 

§  267.  Directors  de  facto  of  a  corporate  body  are  to  be  considered  prima  facie  directors 
de  jure,  and  it  is  not  incumbent  on  a  corporation,  in  an  action  for  a  sum  due  on  subscriptions 
to  stock,  to  prove  that  the  managers  were  elected  by  a  majority  of  votes.  Nor  is  it  compe- 
tent for  any  stockholder  to  make  objection  to  the  existence  of  the  coiporation,  since  they 
have  chosen  its  president  and  managers  and  have  had  all  the  benefits  of  the  corporation. 
Rockville  &  Washington  Turnpike  Road  v.  Van  Ness,  2  Cr.  C.  C,  449. 

^  268.  Where  to  the  public  a  company  has  all  the  external  indicia  of  being  a  corporation 
legally  entitled  to  exercise  the  rights  and  franchise  it  assumes  to  exercise,  a  person  volun- 
tarily taking  stock  in  such  company  is  not  in  a  position,  when  sued  for  a  balance  due  upon 
6aid  stock  for  the  benefit  of  creditors  of  the  company,  to  deny  its  authority  to  issue  said  stock 
and  to  transact  business  lawfully.    Upton  v,  Hansbrough,*  3  Bias.,  417. 
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g  269.  An  assignee  appointed  under  the  bankrupt  laws  of  the  United  States  represents  both 
the  corporation  and  its  creditors,  and  the  defense  of  irregular  organization  cannot  be  urged 
against  him  in  an  action  to  recover  unpaid  subscriptions.    Cliubb  v.  Upton,*  5  Otto,  665. 

§270.  NQtesinpaymeBtof  SBbseriptious.— One  who  takes  a  note  for  subscription  di- 
rectly from  the  company,  after  its  charter  has  been  changed,  and  after  the  stock  has  been 
forfeited,  cannot  recover  on  the  note  unless  the  company  could  do  so.  Ashton  v,  Burbank,* 
2  DiU.,  435. 

§  271.  A  suit  upon  a  note  for  a  subscription  is  not  maintainable  after  forfeiture  of  the  stock 
sabscribed  for.    IbidL 

^  272.  Shares  pf  stock,  issued  as  fully  paid  shares  at  a  time  when  the  stock  is  worth  par  in 
the  market,  are  a  valuable  consideration  for  promissory  notes  given  for  them.  Alexander  v. 
Horner,  1  McC,  641. 

§  278.  The  fact  that  promissory  notes  were  given  for  a  subscription  to  the  capital  stock  of 
a  company  does  not  render  the  notes  any  the  less  negotiable  or  prevent  the  company  from 
negotiating  them  or  excuse  the  maker  from  paying  them  to  the  indorsee  and  holder ;  and 
when  paid  in  good  faith  to  the  holder,  the  company  can  have  no  claim  against  the  makers, 
either  for  the  notes  or  for  the  original  consideration.    IbicL 

%  274.  Stock  notes  a  part  of  the  capital  stock  —  Fraudulent  conyersion  of  such  notes  — 
Interest  thereon. —  When  certain  stockholders  subscribed  for  their  stock  in  an  insurance 
company  they  paid  twenty  per  cent,  in  cash,  and  gave  their  notes  to  the  company  for  the 
balance,  without  interest,  payable  upon  demand  when  needed  to  pay  losses.  Dividends  from 
time  to  time  declared  by  the  company  were  applied  upon  these  notes,  until  at  the  time  of  the 
great  Chicago  fire  of  October  9,  1671,  only  thirty-five  per  cent,  remained  unpaid  on  such 
Dotes.  After  the  fire,  the  company  becoming  insolvent,  each  of  these  stockholders  purchased 
policies  from  other  persons,  procured  their  adjustment  by  the  company,  taking  certificates  of 
loss  for  the  amount,  which  certificates  they  then  surrendered  to  the  treasurer  at  par  in  pay- 
ment of  their  stock  notes.  In  action  against  such  stockholders  by  the  assignee  of  the  com- 
paDy,  held^  that  these  stock  notes  were  a  part  of  the  capital  stock  of  the  company,  and  as. 
sDch  were  a  trust  fund  for  the  creditors;  that  they  were  in  effect  cash,  which  should  have 
been  paid  in  money  into  the  treasury  of  the  company  for  distribution  among  its  ci-editors ; 
that  the  notes  were  withdrawn  from  the  treasury  of  the  company  by  collusion  with  its  offi- 
cers; that  the  surrender  of  the  certificates  of  losses  to  the  treasurer  at  par  in  payment  of  the 
stock  notes  and  their  transfer  to  the  stockholders  were  a  fraud,  such  as  would  be  set  aside  by 
the  court  without  special  reference  to  the  provisions  of  the  bankrupt  law.  The  fact  that 
come  of  these  stockholders  were  also  officers  of  the  company  made  no  difference,  and  those 
also  who  were  only  stockholders  were  held  equally  liable.  Upon  the  point  as  to  the  time 
when  interest  should  begin  to  run  on  these  stock  notes,  whether  from  the  date  of  demand  by 
the  assignee,  or  of  the  exchange  by  the  stockholders  of  the  certificates  of  loss  for  their  notes, 
hdd,  that  as  against  the  company,  if  it  had  continued  solvent,  interest  would  only  run  from 
the  time  of  a  proper  demand ;  but  that  inasmuch  as  the  liability  of  the  stockholders  arose 
from  their  own  acts  under  circumstances  where  they  were  properly  chargeable  as  trustees 
who  had  wrongfully  converted  to  their  ovm  use  the  assets  of  the  company  when  they  made 
their  exchange  of  certificates  of  loss  for  their  notes,  the  effect  was  the  same  as  though  they 
had  at  that  time  taken  and  converted  the  amount  in  cash  from  the  coffers  of  the  company, 
and  therefore  they  came  within  the  rule  that  a  trustee  must  pay  interest  from  the  date  of  the 
conversion,  and  judgment  was  rendered  in  each  case  with  interest  at  six  per  cent,  from  date 
of  the  withdrawal  of  the  stock  notes.    Jenkins  v.  Armour,*  6  Blss.,  812. 

§S7S.  Subscription,  how  payable.— A  charter  provided  *'that  the  capital  stock  of  the 
company  shall  consist  of  five  thousand  shares  of  $100  each,  of  which  the  lands  and  mines 
of '^  the  four  persons  named,  '*  on  one  part,  and  those  who  may  associate  with  them  and  con- 
stitute the  aforesaid  subscription  for  stock,  payable  in  money,  on  the  other  part."  Held^  that 
this  did  not  provide  that  any  given  amount  or  portion  of  the  stock  should  be  in  land  or  in 
money,  the  true  construction  being  that  the  whole  of  it  may  have  been  payable  in  money, 
although  the  four  persons  named  had  conferred  upon  them  the  privilege  of  paying  their 
shares  of  stock  by  the  conveyance  of  land,  such  conveyance,  however,  not  being  imposed 
upon  them  as  an  obligation.  The  land  was  purchased  from  two  of  the  principal  subscribers 
by  the  company,  at  a  valuation  which  was  applicable  to  their  subscriptions.  They  would-be 
liable  to  the  company  for  the  balance  of  their  stock,  as  would  the  balance  of  the  stockholders 
for  the  whole  amount  of  theirs.    Frost  v,  Frostburg  Coal  Co.,  24  How.,  278. 

§  276.  Talidity  of  subscriptiOB.—  The  charter  and  by-laws  of  a  company  required  sub- 
scribers to  pay  twenty  percent,  of  their  subscription  as  follows:  ten  per  cent,  in  cash  at  the 
time  of  subscribing,  five  per  cent,  cash  in  thirty  days  and  five  per  cent,  cash  in  sixty  days 
thereafter.  Held,  that  subscriptions  without  these  payments  created  no  binding  obligation 
upon  sabecribers,  and  that  the  requirement   were  not  fulfilled  by  a  subscriber  giving  a  note 
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for  twenty  per  cent*  of  fas  subsciiption  when  he  sabscribed.    State  ins.  Ca  v.  Redmond,* 
1  McO.,  806* 

§  277.  A  subscription  for  a  g^ven  iramber  of  sbaree  is  as  obligatory  as  if  for  a  specific  sum 
of  money  [14  WexMl.  R.,  20],  where  the  valne  of  each  share  is  fixed  by  the  charter  at  a  g^ven 
sum.  The  amonnt  each  subscriber  is  liable  for  to  the  company  is,  in  such  case,  readily  ascer- 
tainable.   Frost  V.  Frostbui^  Coal  Co.,  34  How.,  978. 

§  278.  Directors  have  no  power  to  receive'  subscriptions  for  stock  at  a  less  price  per  share 
than  is  fixed  by  the  charter;  and  notes  given  for  stock  so  obtained  cannot  be  enforced.  Foe- 
dick  V.  SturgeSf*  1  Biss.,  255. 

§  279.  Subscription  as  a  eondftioii.— The  subscription  of  the  v^ole.  capital  stock  of 
1500,000  was  not  a  condition  precedent  to  the  putting  of  -the  Mechanics*  Bank  of  Alexandria 
into  operation  as  a  corporation.    Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  46. 

g  280.  Release  of  sabseriptlen.^  Changing  a  **life  and  accident  **  to  a  life,  accident,  fire, 
marine  and  inland  insurance  company  is  so  radical  a  change  that  previous  non-assenting^ 
share-tf^exs  are  discharged  from  their  subscriptions.    Ashton  v,  Burbank,*  3  Dill.,  435. 

§  281.  Right  te  pay  subseriptlon. — When  a  stockholder  in  a  corporation  subscribes  stock, 
and  his  subscription  is  accepted,  it  is  not  only  the  right  of  the  corporation  to  call  in  the 
money,  but  it  is  the  right  of  the  stockholder  to  pay  it.  The  mode  of  calling  it  in,  prescribed 
by  the  charter,  is  a  mere  form  of  remedy  given  to  the  corporation  to  enforce  the  subscription » 
usually  followed  by  forfeiture  for  non-payment  if  the  corporation  so  choose.  But  the  stock- 
holder is  not  obliged  to  wait  till  a  call  is  made  on  him.  He  may  pay  it  at  any  time,  and  if  the 
business  of  the  corporation  were  fHrofl  table,  no  doubt  he  would  avail  himself  of  the  opportu- 
nity. Such  right  cannot  be  described  as  a  mere  power  on  the  part  of  the  corporation,  to  be 
exercised  or  not,  as  it  chooses,  and  dependent  for  its  existence  on  the  personal  discretion  of 
the  directors.    Marsh  v.  Burroughs,  1  Woods,  468. 

§  282.  Payment  of  snbseriptleng  in  road  stock. — Where  certain  road  stock  belonging  to 
persons  constituting  a  company  for  the  running  of  a  bank  was  received  from  such  persons  as 
so  much  cash  in  payment  of  their  subecriptions,  on  the  incorporation  of  the  company,  and  the 
certificates  of  stock  in  such  corporation  showed  that  they  represented  equal  shares  of  the 
whole  capital,  comprehending  rOad  stock  and  the  cash  paid  in,  such  road  stock  became 
the  property  of  the  corporation,  and  all  individual  property  in  such  stock  was  lost.  Holbrook 
V.  Union  Bank  of  Alexandria,  7  Wheat.,  555.    See  ^  127,  128,  183. 

§  288.  What  is  eapital  stock.—  Capital  stock  of  a  banking  or  other  corporation  is  the 
money  paid,  or  authorized,  or  required  to  be  paid  in  as  the  basis  pf  its  business  and  the 
means  of  conducting  its  operations.  It  is  distinguished  from  the  shares  which  represent  it, 
and  from  any  surplus  accumulated  and  laid  by.  It  cannot  be  increased  or  diminished  except 
by  legislative  authority.  It  is  taxable,  and  is  a  trust  fund  for  creditors,  for  whose  benefit 
equity  will  collect  and  distribute  it.    Farring^n  v.  Tennessee,  5  Otto,  686. 

§  284.  A  bond,  with  security*  given  by  the  corporators  of  a  savings  bank  to  secure  depos* 
iters  therein  is  in  no  sense  capital  stock  of  the  company..  Huntington  t;.  Savings  Bank,  6 
Otto.  888. 

^  285.  Unpaid  subscriptions  to  the  capital  stock  of  a  corporation  are  corporate  property, 
constituting  a  trust  fund  which  can  be  reached  by  the  creditors  in  a  court  of  equity.  It  is 
the  amount  subscribed,  and  not  the  sums  actually  paid  tu,  tliat  is  the  capital  stock  of  the  cor- 
poration.   Marsh  v.  Burroughs,  1  Woods,  469.    See  §814. 

§286.  Amount  of  eapital  stock -^Exemption  f^m  liability  on  subscriptions— Told 
condition  in  notes  given  for  stock. —  A  manufacturing  company  was  incorporated  with  a 
capital  stock  divided  into  shares  of  $50  each,  to  consist  of  one  thousand  shares,  with  power  to 
increase  the  number  of  shares  to  three  thousand.  Tlie  act  of  incorporation  authorized  the 
payment  of  subscriptions  of  stodc  in  real  or  personal  estate  appropriate  to  the  corporate  busi- 
ness, at  a  bona  fide  cash  valuation,  to  be  agreed  upon  by  a  majority  in  interest  of  the  sub* 
scribers  and  stockholder?  The  articles  of  association  provided  that  the  capital  should  be 
$140,000,  divided  into  two  thousand  eight  hundred  shares  of  $50  each,  and  that  the  subscrib- 
ers should  give  their  notes  without  interest  for  the  amounts  subscribed  by  them  respectively, 
which  notes  should  not  be  liable  at  any  time  to  an  assessment  for  more  than  fifty  per  cent,  of 
their  face,  nor  to  an  assessment  of  more  than  twenty  per  cent.,  within  eighteen  months  after 
the  organization  of  the  company.  It  was  held  that  the  legal  import  of  this  section  was  that, 
with  ultimate  relation  to  creditors,  the  capital  was  of  the  full  residuary  amount  of  $140,000, 
but  such  calls  for  payments  on  stock  as  might  from  time  to  time  be  made  by  the  corporate 
authorities,  in  the  course  of  active  business  of  the  company  as  a  solvent  concern,  should  not 
exceed  one-half  that  amount ;  and  that  the  articles  of  association  did  not  exempt  the  stock- 
holders from  liability  to  creditors  for  so  much  of  the  whole  capital  of  $140,000  as  might  be 
necessary  for  the  payment  of  the  debts.  The  notes  of  the  stockholders,  when  given,  hav- 
ing contained  the  unauthorized  condition  that,  in  the  event  of  the  company  declaring  any 
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dividends  out  of  the  profits,  the  same  should  be  credited  on  the  notes  until  the  full  amount  of 
the  notes  should  be  paid,  when  paid  up  oertiflciates  should  be  issued  for  the  same,  it  was  he!d 
that,  so  far  as  creditors  were  concerned,  the  articles  of  association  could  not  l^e  altered  by 
this  insertiozL    Wilbur  r.  Stockholders  of  the  Corporation,*  18  N.  B.  R.,  178. 

§  287.  Taxation  of  capital  stock  and  shares*^  Capital  stock  and  shares  may  both  be  taxed, 
and  it  is  not  double  taxation.  A  bank  may  be  required  to  pay  the  tax  out  of  its  corporate 
funds,  or  be  authorised  to  deduct  the  amount  paid  for  each  stockholder  out  of  his  dividends. 
Farrington  v,  Tennessee,  5  Otto,  687. 

§288b  Stock,  when  folly  paid  ap.— Shares  of  stock -issued  in  payment  for  mining  lands 
are,  as  between  the  grantors  ^of  the  land  and  the  company,  full-paid  shares.  Foreman  v.  Bige- 
low,  4  Cliff.,  542. 

^'  28Sl  Where  a  mining  corporation  is  created  and  a  portion  of  its  stock  reserved  for  work- 
ing capital,  or  disposed  of  in  the  market  for  such  prices  as  the  value  and  prospects  of  the 
enterprise  may  justify,  or  distributed  among  mine  owners,  such  stodc  is  not  to  be  treated  as 
fully  paid  up  stock.    In  re  South  Mountain  Con.  Mining  Co.,*  7  Saw.,  80.    See  §$  106-112. 

I  2Ml  IsMie  of  stock  as  fally  paid,  when  not  fatly  paid,  rights  of  ereditora.-^  Where  a 
corporatioQ  whose  stock  is  not  fully  paid  issues  full  paid  certificates  to  its  shareholders, 
creditors  who  tare  such  before  the  issue  of  such  certificates  may,  if  the  company  be  insolvent, 
collect  the  portion  of  such  stock  which  was  unpaid  and  have  it  applied  in  payment  of  their 
debts ;  but  creditors  who  become  such  after  and  with  notice  of  the  corporate  proceedings  by 
which  the  stook  was  made  **  full-paid  "  have  no  such  right.  Kenton  Furnace  B.  &  M.  Co.  v. 
STAlpin,*  5  Fed.  R.,  751. 

§  ^1.  Increase  of  stoek. — Whether  the  corporate  stock  has  been  property  increased  is  a 
question  which  the  state  only  can  raise.  Pullman  v.  Upton,  6  OMo,  888  (§g  500,  501).  See 
§^7^77.  •       • 

gS8£.  Tote  4m  capital  stoek.— A  corporation,  though  holding  and  owning  the  capital 
ttock,  cannot  vote  upon  it.  This  is  the  right  of  shareholders,  and  is  the  means  by  which 
ihej  manage  the  corporation  abd  continue  it  in  existence.    Farrington  v.  Tenneesee,  5  Otto, 

8298.  8iuu«g  of  stock  —  Property  of  corporation.— Tlie  fact  that  a  -person  holds  stock 
in  a  company  gives  him  no  title  to  its  property,  and  the  attachment  of  his  stock  does  not 
incumber  the  property  of  the  company,  aor  prevent  it  from  asstg^ning  such  property  at  its 
discreUon.  (Citing  Morgan  tx.  R.  R.  Ca,  1  Woodsy  15;  Bradley  v.  Holdsworth,  8  Mees.  &  W^ 
422;  Arnold  17.  Rngglea,  1  R.  L,  165.)    Gottfried  v.  Miller,  14  Otto,  588. 

i  tH.  Ciuirter  prorision  as  to  seearlng  stock. —  The  provisions  in  the  charter  of  an  in« 
mmiice  company  required  it  to  take  security  for  its  stock  to  the  amount  oi  $100,000.  Hddf 
fefast  this  provision  simply  required  a  certain  amount  of  cash  or  secured  capital  before  it  com- 
neaoed  busineas,  and  after  it  had  that  amount  it  could  dispose  of  its  stock  upon  such  terms 
IB  it  might  deem  best,  as  upon  a  partial  payment  of  twenty  per  cent,  the  remaining  eighty 
percent,  to  be  paid  at  some  future  time.    Upton  v.  Hanslnxnigh,*  8  Bisa,  417. 

$  286.  Obligation  to  pay  stock  aoeeptod.-*  The  acceptance  of  stock  in  a  mining  corporis 
tion,  as  they  are  usually  formed  in  California,  does  not  create  any  ohligation  to  pay  to  the 
corporation  or  to  its  creditors  the  nominal  par  value  of  the  etook  so  accepted.  In  re  South 
Mouitain  Con.  Mining  Go.,*  7  Saw.,  80. 

$288.  Ownership  of  its  stock  hy  «orpormtlea« — A  corporation,  like  an  insurance  com- 
psny,  may  take  a  o^isiderable  portion  of  its  own  stock  in  payment  of  debts  due  to  it  (Taylor 
r.  Miami  Exporting  Company,  6  Ham.,  218).  Snch  stock,  so  owned  by  the  corporation,  its 
directors  have  the  right  to  sell  and  dispose  of  for  the  benefit  of  the  corporation.  The  stock 
ii  not  exttnguisfaed  or  destroyed  by  purchase  thereof  by  tiie  corporation.  On  a  sale  of  such 
stock  new  certificates  may  be  issued  therefor,  and  notes  taken  for  snch  stock  are  valid.  State 
Bank  c(  Ohio  v.  Fox,*  8  BhUch.,  481.    See  g  804. 

§  287.  Lien  on  stock  by  corporation. —  In  Louisiana  corporations  have  no  lien  or  claim  in 
tbe  nature  of  a  lien  on  stock  for  debts  due  from  holders  thereof.  New  Orleans  Nat.  T^"^*»g 
Ann  V.  Wilts,*  10  Fed.  R.,  880. 

g  288k  Such  a  lien  to  be  valid  must  be  recorded,  in  Louisiana.    IhitL 

§  288.  Liahility  of  purchaser  of  certlflcate.— A  purchaser  of  a  certificate  of  stock,  who 
surrenders  it  and 'has  one  issued  to  him  directly,  and  has  his  name  entered  upon  the  stock 
bocdcs,  becomes  subrogated  to  the  rights  and  assumes  the  liability  of  an  original  subscriber  to 
tbe  stock ;  and  the  acceptance  of  a  certificate  upon  which  eighty  per  cent,  is  unpaid  and  sub- 
ject to  future  calls  creates  an  implied  obligation  on  the  part  of  the  purchaser  to  pay  said 
balance.    Upton  v.  Hansbrough,*  8  Bias.,  417. 

S^  800.  Told  sale—  Ganoellation  of  certificate.—  Shares  in  the  Charleston  Gas-light  Com- 
pany's stock  belonging  to  Perdtcaris,  a  Union  man,  were  sequestrated  under  an  act  of  the 
Confederate  government  and  sold,  during  the  civil  war.    In  lieu  of  those  shares  other  shares 

141 


S  ZOl-mL  CORPORATIONS  -^  PRIVATE. 


of  a  corresponding  amount  were  delivered  to  the  purchasers.  Hdd,  that  such  sequestration, 
being  an  act  of  the  Confederate  government  prejudicial  tothe  rights  of  a  citizen  of  the  states 
adherent  to  the  Union,  was  void,  and  conveyed  no  title ;  and  that  the  shares  issued  in  place 
of  those  sequestrated  should  be  delivered  up  and  canceled  by  the  purchasers  there.  Perdi- 
caris  v,  Charleston  Qas-light  Co.,  Chase's  Dec,  435. 

§  801.  Purchase  of  stock  by  fraud. —  A  levy  of  an  assessment  upon  stock  upon  i^hich 
only  a  smaU  payment  had  been  made,  coupled  with  a  threat  by  the  directors  to  levy  a  further 
assessment,  is  not  a  fraud  upon  the  part  of  the  directors  which  will  invalidate  a  sale  to  one  of 
the  dii-ectors.     Grant  v.  Attrill,*  11  Fed.  R.,  469. 

%  802.  Toid  issue  of  certifleate.—  Under  a  provision  in  the  charter  of  a  corporation  "  that 
the  president  and  directors  shall  cause  a  written  or  printed  certificate  to  be  given  to  each 
shareholder  for  every  share  by  him  subscribed,  signed  by  the  president  and  directors,  and 
countersigned  by  the  treasurer ;  which  certificates  shall  be  transferable  by  an  assignment 
made  tliereof  on  the  books  of  the  company,  by  the  owner  in  person  or  by  an  attorney  in  fact,* 
the  court  held  that  certificates  signed  by  the  president  and  countersigned  by  the  treasurer, 
and  delivered  to  one  who  never  subscribed  for  such  stock,  and  without  consideration,  and 
without  being  entered  on  the  books,  were  void;  and  afterwards  transferred,  not  on  the  books 
of  the  company,  to  one  for  a  valuable  consideration,  still  conveyed  no  stock,  as  they  were 
issued  by  the  president  alone,  and  to  one  who  was  never  a  subscriber,  and,  therefore,  issued 
without  authority.     Holbrook  v,  Fauquier,  ete.,  Turnpike  Co.,  8  Cr.  C.  C,  425. 

§  808.  Stock  received  by  corporator  for  sale  and  for  himself.—  One  Frue  redded  in  Mich- 
igan, and,  having  been  engaged  in  mining  there,  was  supposed  to  be  skilled  in  the  discovery 
of  its  mineral  products.  Palmer  and  Loring  lived  in  Boston.  He,  they,  and  one  or  two 
other  persons,  determined,  with  some  preliminary  negotiations,  to  purchase  land  which  they 
supposed  contained  minerals,  and  to  organize  two  or  more  corporations.  They  accordingly 
made  the  purchase  and  organized  two  corporations,  one  called  the  Ossipee  and  the  other  the 
Kearsarge.  The  usual  process  of  a  large  capital  stock  divided  into  a  great  many  shares  was 
resorted  to,  and  then  a  sale  of  such  shares  was  in  order.  Loring,  who  was  president,  treasurer 
and  acting  managing  agent  of  the  companies  in  Boston,  received  from  Frue  about  $114,000, 
and  the  controversy  was  whether  he,  in  his  official  capacity,  received  it  as  Frue*s  share  of  the 
money  necessary  to  pay  for  the  lands,  or  whether  it  was  money  sent  to  purchase  stock,  for 
the  failure  to  deliver  which  he  would  t>e  liable  for  money  had  and  received  to  Fnie*s  use.  As 
to  $73,000,  Frue's  evidence  was  that  he  received  stock  from  Loring  and  accounted  therefor  with 
him  as  president.  He  sold  two  thousand  shares  of  Ossipee  at  $11.50  per  share,  amounting  to 
$28,000,  and  five  thousand  shares  of  Kearsarge  at  $10  per  share,  making  $50,000,— -$73,000  in 
all, —  which  sum  he  forwarded  to  Loring.  Of  this  amount  Frue  claimed  to  recover  $9,276, 
on  the  ground  that  of  the  stock  sold  by  him  that  amount  belonged  to  him  personally.  Held, 
that  Frue  received  the  stock  from  Loring  as  president  of  the  associations,  to  be  sold  on  their 
account ;  that  he  so  sold  it  and  remitted  the  money  to  Loring  as  treasurer;  that  Loring  was  not 
personally  liable  therefor,  and  that  if  Frue  had  the  right  to  recover  part  of  this  $73,000,  it 
was  by  action  against  the  corporations.  The  next  item  which  Frue  claimed  was  $15,899.32. 
Heldf  that  the  evidence  showed  that  this  sum  was  part  of  the  capital  stock  of  the  companies, 
for  which  Frue  was  liable,  either  by  the  original  terms  of  their  organization  or  by  reason  of 
assignments  made  on  him  as  a  stockholder ;  that  he  was  entitled  to  his  certificates  of  shares, 
if  he  never  received  them;  that,  if  the  corporations,  or  their  officers,  had  otherwise  disposed 
of  them  so  that  they  could  not  be  issued  to  him,  the  corporations,  and.  perhaps,  the  officers 
would,  in  a  proper  action,  be  liable  for  conversion,  but  that  the  money  sent  to  Loring  in  this 
case  was  sent  to  the  corporations  and  came  to  him  properly  as  their  treasurer,  and  they,  not 
he,  incur  the  obligation  to  issue  and  deliver  the  certificates,  and  that  the  jury  should  have 
been  so  instructed.  Held^  also,  that  the  charge  of  the  court  was  vague  and  misleading,  as  it 
made  on  the  jury  the  impression  that  the  opinions  of  Frue  and  Palmer,  in  their  mode  of  look- 
ing on  the  various  transactions  involved,  were  competent  evidence,  and  because  it  failed  to 
give  due  effect  to  the  simple  and  undoubted  facts  of  the  case.  Loring  v.  Frue,*  14  Otto, 
223. 

§  804.  Ownership  of  stock. —  No  one  other  than  defendant  claimed  the  stock,  whose  certifi- 
cates were  issued,  delivered  and  belonged  to  her,  were  the  muniment  of  her  title,  and  she 
could  have  filled  the  blanks  upon  them  with  her  name  whenever  she  thought  proper.  She 
paid  the  company  all  that  was  due  upon  the  stock,  and  received  a  dividend  upon  it.  Her 
name  was  placed  upon  the  stock  list.  Held,  that  these  facts  estopped  her  from  denying  her 
ownership  of  .the  stock,  and  her  receipt  of  the  certificates  thereof  implied  an  agreement  on 
her  part  to  pay  any  unpaid  balance  upon  her  stock  whenever  called  upon  in  any  lawful  way 
to  do  so.  (Citing  Ellis  v.  Schmoeck,  5  Blng.,  521;  Doubleday  v.  Musket,  7  Bing.,  110;  Harvey 
V,  Kay,  9  Bam.  &  Cress.,  856;  Upton  t?.  Tribilcock,  1  Otto,  65.)  Sanger  v.  Upton,  1  Otto,  63. 
See  §  296 
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S  30S.  Stock  owned  bj  a  deceased  partner. —  Where  a  firm  holds  stock  in  a  corporation, 
and  one  of  its  members  dies,  the  survivor  has  power  to  represent  the  stock  in  all  corporate 
proceedings.  If  a  new  firm  is  created  by  the  admission  of  a  new  partner  after  the  death  of 
an  old  one,  and  the  stock  becomes  part  of  the  assets  of  the  new  firm,  the  new  partner  will 
possess  all  the  powers  of  a  partner  in  reference  to  the  stock.  Kenton  Furnace  Jt.  &  M.  Co. 
r.  M'Alpin,*  5  Fed.  R..  749. 

§  306.  Stock  is  property. —  Stock  in  an  incorporated  company  is  ^rapeity,  not  a  credit. 
Kew  Orleans  Nat.  Banking  Ass'n  v.  Wiltz,*  10  Fed.  R,  330. 

§  807.  Shares  held  by  bankrnpt. —  The  whole  proceeds  of  shares  sold  belonging  to  a  bank- 
mpt  should  be  paid  over  to  his  assignee  for  the  benefit  of  his  estate.  Ex  parte  Winsor,*  3 
Story,  411. 

§  30S.  Application  of  nnissned  stock.— Where  "  unissued  stock'*  is  left  with  the  company 
to  be  applied  '*to  the  advancement  of  its  best  interest,"  the  directors  are  judges  of  how  it 
may  most  advantageously  be  used  for  this  purpose,  and  they  may  apply  it  to  raising  money 
for  the  company.    Combination  Trust  Co.  17.  Weed,*  2  Fed.  R.,  24. 

§  303.  Aceeptanco  of  preferred  stock,—  Persons  who  accept  preferred  stock  cannot  dis- 
pute the  authority  of  the  company  to  issue  it.  Branch  t;.  Jesup,  16  Otto,  468  (§§  15i0-86). 
See  §311. 

§  310.  Exchange  of  mortgage  for  preferred  stock. —  A  railway  company  having  creiitors 
secured  by  mortgage  and  unsecured  creditors  became  insolvent.  It  was  reorganized  under 
an  agreement  by  which  the  mortgages  were  continued  and  the  unsecured  creditors  became 
preferred  stockholders  **  entitled  to  preferred  dividends  out  of  the  net  earnings  if  earned  iri^ 
the  current  year,  but  not  otherwise,  not  to  exceed  seven  per  cent,  per  annum,  payable  semi- 
annually, after  payment  of  mortgage  interest  of  such  company  in  full."  After  reorgan- 
ization the  company  made  new  loans,  and  also  leased  several  new  roads.  Held,  that  although 
the  unsecured  bondholders  to  whom  the  preferred  stock  was  issued  stood,  when  the  reorgan- 
ization was  effected,  next  in  order  as  creditors  to  the  holders  of  the  mortgage  bonds,  they 
were  not,  however,  entitled  to  occupy  the  same  illative  position  as  holders  of  preferred  stock, 
and  to  receive  their  dividends  on  such  stock  out  of  the  earnings  before  payment  of  interest' 
on  obligations  incurred  after  the  issue  of  such  stock,  and  before  payment  of  rents  of  roads,  the 
leases  of  which  were  taken  after  the  issue  of  such  stock.  Former  holders  of  the  unsecured 
bonds  of  the  old  company,  by  taking  the  preferred  stock  in  exchange  for  their  bonds,  aban- 
doned their  position  as  creditors,  and  became  merely  stockholders  in  the  new  company  as 
against  then  existing  and  all  future  creditors  of  the  new  company,  and  were  entitled  to  divi- 
dends on  such  preferred  stock  only  after  rents  upon  new  leases  and  interest  upon  new  loans 
were  paid.     St.  John  v.  Erie  Ky  Co.,*  10  Blatch.,  871. 

§  311.  Bight  of  preferred  and  non-preferred  stock  to  share  in  earnings.— Certificates  of 
preferred  stock  recited  that  "  the  holder  thereof  is  entitled  to  receive  all  the  net  earnings  of  said 
company  which  may  be  divided  pursuant  to  said  indenture  in  each  year  up  to  $7  per  share,  and 
to  share  in  any  surplus  beyond  $7  a  share  which  may  be  divided  upon  the  common  sto(;k."  The 
indenture  recited  that  "the  holders  of  preferred  stock  shall  be  entitled  to  a  dividend  of  seven 
per  cent,  before  any  dividend  shall  be  declared  upon  other  unpreferred  stock,  and  to  an  equal 
dividend  with  said  other  shares  in  the  net  earnings  of  said  corporation  beyond  said  seven  per 
cent  The  preferred  stock  was  issued  by  the  company  to  its  bondholders  in  lieu  of  redeeming 
the  bonds  in  cash,  and  is  thus  described  in  the  plan  which  was  submitted  to  the  bondholders 
to  be  signed  by  them  at  the  time:  "  The  preferred  stock  to  be  seven  per  cent,  and  not  cumu- 
lative, but  to  share  with  the  common  stock  ai^  surplus  which  may  be  earned  over  and  above 
seven  per  cent,  upon  both  in  any  one  year."  Held,  that,  when  the  preferred  stock  has,  in  any 
one  year,  received  its  $7  per  share,  the  common  stock  is  entitled  to  receive  $7  per  share,  if  so 
much  shall  have  been  earned ;  and  that,  if  there  be  any  surplus  beyond  this,  the  two  kinds  of 
stock  shall  share  it  equally.     Bailey  v,  Hannibal  &  St.  Joseph  R.  Co.,*  1  Dill.,  174.     See  §  309. 

§  812.  Forfeltnre  of  stock  by  charter  —  Bankruptcy  of  stockholder,  and  remedy  against 
the  trnstee. —  The  charter  of  a  railroad  company  provided  that  in  case  of  default  of  any 
stockholder  to  pay  an  assessment  on  his  stock,  after  a  prescribed  notice,  the  stock  and  any 
payments  thereon  should  be  forfeited  to  the  company.  A  lirra,  holding  stock  of  the  company 
unpaid  for,  had  been  adjudged  bankrupts.  The  company  had  failed  to  pay  interest  accrued 
on  its  mortgage  bonds.  The  holders  of  such  bonds  were  held  entitled  to  a  decree  restraining 
the  trustee  in  bankruptcy  from  disposing  of  the  stock  held  by  the  bankrupt  firm,  until  a  de- 
cree could  be  obtained  in  the  proper  court  compelling  the  company  to  make  the  necessary 
astsessments  on  the  stock  of  the  bankrupts,  and  such  assessments  could  be  proved  against  the 
estate  in  bankruptcy.     Gibson  v.  Lewis,*  UN.  B.  R.,  247. 

8  313.  Loan  on  stock  held  by  trustee.—  Stock  in  a  Massachusetts  corporation  was  held  by 
B.  as  trustee;  B.  was  removed  by  the  court  and  his  successor  appointed,  to  whom  the  shares 
\7ere  assigned  by  the  master.    Subsequently  S.  made  a  loan  on  the  faith  of  the  certificate  in 
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the  hands  of  B.,  without  notice  of  the  proceeding  in  court,  and  it  was  held  that  a  suit  by  S. 
against  the  corporation  for  the  value  of  the  ahares  would  not  lie.  Sprague  v.  Cocheco  B£f  ^. 
Co.,*  10  Blatch.,  173. 

^  814b  Capital  stock,  a  trast  fand.r-The  capital. and  assets  of  a  corpoi^aUon  are  a  trust 
fund  for  its  creditors.  CuiTan  v.  State  of  Arkansas,  15  How.,  804  (§§  1316-29);  Union 
National  Bank  v.  Douglass,  1  McC,  86.     See  g§  2S5,  344. 

g  815.  The  capital  stock  of  a  corporation  and  any  unpaid  portion  of  such  cfipital  stock 
must  be  considered  in  equity  as  a  trust  fund  specifically  charged  with  the  payment  of  the 
debts  of  the  corporation.     Winans  v.  McKean  R.  &  Nav.  Co.,  6  Blatch.,  221. 

§  816.  The  capital  stock  of  a  corporation,  whether  paid  or  unpaid,  is  a  trust  fund  set  apart 
for  the  payment  of  its  debts,  and  may  be  pursued  by  its  creditors,  into  whosesoever  hands  it 
may  come.     Sanger  v,  Upton,  1  Otto,  61. 

§817.  The  capital  stock  of  a  moneyed  corporation,  whether  it  be  a  banking,  insurance, 
mining  or  manufacturing  company,  is  to  be  treated  and  deemed  as  a  trust  fund  for  the  pur- 
pose of  securing  the  payment  of  the  debts  of  the  corporation.  In  banks  the  capital  stock 
stands  as  a  guaranty,  first,  to  secure  payment  of  the  circul9.ting  notes  of  the  bank;  and 
second,  to  secure  payment  of  its  general  creditors.  If  the  bank  has  no  circulation,  the  capi- 
tal is  a  guaranty  of  payment  of  creditors.     Main  v.  Mills,*  6  Biss.,  98. . 

§  818.  TJie  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  constitutes  a 
trust  fund  for  the  benefit  of  its  general  creditors.  Its  governing  officers  cannot,  by  agree- 
ment or  other  transaction  with  the  stockholder,  release  him  from  his  obligation  to  pay,  to 
Ihe  prejudice  of  its  creditors,  except  by  fair,  and  honest  dealing,  and  for  ^  valuable  consider- 
ation.   County  of  Morgan.t?.  Allen,  13  Otto,  509. 

g  819.  Shares  are  aliquot  parte  of  the  capits^l  stock,  usually  represented  by  certificates, 
whose  holders  are  cestuis  que  tritst,  and  entitled  to  the  extent  of  their  ownership,  after  cred- 
itors, to  a  share  of  dividends  or  profits,  and  of  assets,  after  dissolution  of  the  company. 
Farrington  v,  Tennessee,  5  Otto,  687, 

§820. Issne  of  fall-paid  stook  in  cQiLsideration  of  a  sarreader  of  aoeamiilated 

profits. —  The  capital  stock  of  a  corporation  is  a  trust  fuud:  (1)  jfor  the  payment  of  its  cred- 
itors, and  (2)  for  the  benefit  of  its  shareholders.  If  there  are  no  creditors,  it  is  then  a  trust 
fund  solely  for  the  stockholders'  benefit,  who  may,  as  between  them  and  their  company,  dis- 
tribute it  among  themselves  an4  wind  up  the  company.  Ajs  between  themselves  and  their 
company,  if  there  be  undistributed  profits  to  which  they  are  entitled,  th^y  may  agree  to  sur- 
render to  the  corporation  such  accumulated  profits,  and  in  consideration  of  such  surrender 
and  the  increased  vAlue  of  its  real  estate  agre^  among  themselves  to  treat  their  stock  as  fully 
paid  up.  The  corporation,  separate  and  distinct  from  the  stockholder,  would  have  a  perfect 
right  to  accede  to  that  agreement  and  to  issue  such  stock.  Therefore,  wltiere  a  stockholdj^rs* 
meeting  was  held,  at  which  tlie  following  resolution  was  adopted:  /*  Whereas,  the  real  estate 
belonging  to  the  company  is  in  faot  of  the  value  of  $60,000;  and  whereas,  there  is  now  on 
hand,  undistributed,  upwards  of  $15,000  of  the  surplus  earnings  of  the  company ;  and  whereas, 
the  present  capital  stock  of  the  company,  issued  and  held  by  the  stockholders,  is  but  $50,000, 
in  which  the  real  estate  of  the  company  is  represented  at  but  $25,000:  Now,  therefore,  for 
the  purpose  of  truly  representing  the  value  of  the  assets  and  property  of  the  company,  which 
constitutes  its  capital  in  the  stock  thereof,  be  it  resolved  that  the  board  of  directora  be  and 
they  are  hereby  instructed  to  cause  to  be  issued  certificate's  of  capital  stock  to  the  additional 
amount  of  $50,000,  making  the  aggregate  issue  $100,000,  to  be  divided  among  the  present 
stockholders  in  proportion  to  the  amount  held  by  each,"  followed  on  the  same  day  by  a  reso- 
lution of  the  directors  **that  the  president  and  secretary  are  hereby  instructed  to  issue  new 
certificates  for  fully  paid  up  capital  stock,  namely,  $100,000,  in  accordance  with  the  resolution 
this  day  passed  by  the  stockholders,  and  the  old  certificates  be  returned  and  destroyed,"  in 
pursuance  of  which  such  old  certificates  were  returned  and  new  ones  issued  in  their  place, — 
held,  that  the  corporation  was  estopped  from  maintaining  an  action  against  shareholders  who 
had  received  new  fully  paid  certificates  for  an  unpaid  balance  of  fifty  per  cent,  on  their  stock. 
Kenton  Furnace  R.  &  M.  Co.  v.  M'Alpin,*  5  Fed.  B.,  743. 

§  821.  Membership. —  A  certificate  of  stock  is  not  necessary  to  constitute  membership  in 
a  corporation.    Farrar  v,  "Walker,*  8  Dill.,  506. 

§  822.  Contract  of  corporation  not  a  contract  of  the  members.—  The  contract  of  a  cor- 
poration is  the  contract  of  the  legal  entity  or  artificial  being  created  by  its  charter.  It  is  not 
the  contract  of  the  individual  members  composing  the  company.  Bank  of  Augusta  v,  Earle, 
18  Pet..  519  (§§1123-85). 

§  828.  Liability  of  corporator. —  When  a  person  becomes  a  corporator  in  a  company  he  is 
bound  to  know  the  obligations  which  he  thereby  incurs.  Such  obligations  are  matters  of  law 
resulting  from  the  construction  of  the  charter.  Whether  a  subscriber  is  or  is  not  liable  to  pay 
future  instalments  is  a  question  of  law  arising  upon  that  construction.    If  both  parties  are 
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mistaken  as  to  the  construction,  it  is  no  ground  in  equity  or  law  for  setting  aside  the  obliga- 
tion of  the  contract.    Chesapeake  &  Ohio  Canal  Ca  v.  Duiany.*  4  Cr.  C.  C,  85. 

§  824.  Position  of  stockhoider  on  consolidation. —  A  stockholder  of  a  company  upon  its 
consolidation  with  another  becomes  a  stockholder  in  the  new  company,  which  would,  unless 
otherwise  provided,  succeed  to  the  duties  as  well  as  the  rights  of  the  constituent  companies. 
A  bill  by  a  stockholder,  upon  the  theory  that  he  was  still  a  member  of  the  old  company,  is  de- 
fective. It  would  also  be  defective  if  it  did  not  make  the  old  company  a  party.  (Citing 
Davenport  r.  Dawes,  18  Wall.,  626.)    Ridgway  Township  v.  Griswold,*  1  McC,  151. 

g  325.  Subscriber  bound  by  alteration  in  charter. —  The  original  subscribers  to  the  stock 
of  a  corporation  are  bound  by  alterations  made  in  the  charter  by  subsequent  legislation  with 
the  consent  of  the  corporation.    Chesapeake  &  Ohio  Canal  Co.  v.  Robertson,  4  Cr.  C.  C,  291. 

§  826.  Dividends  paid  in  fk*aud  of  creditors. —  A  bank  or  its  assignee  in  bankruptcy  may 
recover  from  shareholders  dividends  or  other  moneys  paid  in  fraud  of  creditors.  Main  v. 
Mills,*  6  Bias.,  98. 

§827.  Diyideuds  applied  in  payment  of  assessments. — An  assessment  of  stock  laid  for 
the  purpose  of  controlling  the  payment  of  dividends  payable  on  the  same  day,  and  actually 
applied  as  ao  extinguishment  or  set-ofif  of  the  dividends,  amounts  to  a  merger  and  revocation 
of  the  dividends ;  and  the  corporation  could  not  apply  the  portion  of  such  dividends  accruing 
to  a  single  stockholder  in  payment  of  a  debt  due  to  it  from  such  stockholder,  but  must  apply 
it  in  payment  of  the  assessments  against  his  stock,  as  was  done  with  the  assessments 
against  the  stock  of  the  other  stockholders.    Ex  parte  Winsor,*  8  Story,  411. 

$  828.  Tax  on  dividends.—  The  Chicago,  Burlington  &  Quincy  Railway  Company  made 
various  advances  to  the  Peoria  &  Oquawaka  Railway  Company,  amounting  in  all  to  more  than 
^150,000,  to  enable  the  latter  company  to  complete  the  construction  of  its  railway.  These 
advances  were  secured  by  leases  and  other  contracts  in  the  nature  of  mortgages,  and  which 
were  foreclosed,  the  Burlington  Company  becoming  the  purchaser  at  the  foreclosure  sale. 
Subsequently  the  Burlington  Company  issued  certificates  of  stock  representative  of  this  new 
acquisition  to  its  corporate  property,  which  certificates  were  distributed  among  its  stock- 
holders.  The  United  States  revenue  collector  claimed  a  right,  on  behalf  of  his  government, 
to  three  per  cent,  of  its  stock  dividends,  or  $29,285,  under  section  81  of  the  internal  revenue 
act  of  July  1,  1863«  authorizing  a  tax  of  three  per  cent,  upon  the  dividends  of  railway  com- 
paniee.  Held,  that  the  dividends  upon  which  the  act  of  congress  authorized  a  tax  of  three 
per  cent,  were  dividends  which  were  payable  in  money,  and  which  could  be  withheld  or  not 
from  stockholders  at  the  pleasure  of  directors,  and  that  a  stock  dividend  repaying  advance- 
ments made  bof  ore  the  passage  of  the  act  of  congress,  in  the  nature  of  loans,  were  not  taxable 
under  such  act    Chicago,  etc,  R.  Co.  v.  Page,  1  Biss.,  461. 

^  829.  Relief  in  equity.*- If  directors  will  not  pay  their  own  calls  upon  stock,  while  they 
enforce  them  against  other  shareholders,  equity  will  afford  such  others  relief.  (Citing  Dodge 
t.  Woolsey,  18  How.,  831.)    Grant  v.  AttriU/  11  Fed.  a,  469. 
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SVUMABY  —  Remedy  in  equity,  g§  880,  992,^  Liable  only  for  par  vaZtie,  and  pro  rata,  §  831.— 
Remedy  at  law,  g  dS^.-- Several  liabUity,  §  884.^  JbtTuier  of  parties,  §  335.— 5<a/u<e  not 
penal,  g  886;  and  fnay  be  enforced  in  other  etatea,  gg  886,  887.—  Conatitution  not  eelf" 
enforcing,  §  388. — Statutes  must  be  strictly  foUcwed,  g  339.—  Company  not  dissolved,  when^ 
§  340.—  Liable  withotd  a  call,  gg  841,  342;  vrhen  not  liable,  g  843.— CainYa/  stock  may  be 
followed,  g  di/L— Insolvency  must  be  alleged,  g  845;  other  allegations,  g  846. —  Company 
should  be  made  a  party;  other  paHtes,  g347. —  Not  entitled  to  division  of  capital  stode^ 
g  848.— liable  for  contribution,  g  849.— ^coepttfigr  stock  as  fully  paid  ifp,  gg  850,  851.— 
Suit  in  equity  by  judgment  creditor,  gg  852,  853. —  Parties  not  sued  are  liable  to  contribur 
tion,  g  854.— Repeal  of  double  liabUity,  g  855 ;  no^  unconstitutional,  g  356.—  Double  liabUUy 
not  property,  gg  357--359. 

g  880.  Where  a  charter  makes  shareholders  "  bound  respectively  for  all  the  debts  of  the 
Umk  in  proportion  to  their  stock  held  therein,"  an  action  at  law  will  not  lie  by  a  creditor  of 
the  company  against  a  stockholder.  The  remedy  is  in  equity.  A  suit  for  an  accounting  and 
contribution  should  be  brought  and  the  corporation  and  all  of  the  stockholders  should  be  made 
parties.    Pollard  v.  Bailey,  gg  860,  361.    See  g  403. 

^8S1.  Under  a  chaiter  provision  that  stockholders  are  "bound  respectively  for  all  the 
debts  of  the  bank  m  proportion  to  their  stock  held  therein,"  their  liability  is  not  limited  to 
the  par  value  of  their  stock ;  neither  are  they  bound  absolutely  for  the  payment  of  the  full 
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afnoont  of  that,  but  each  must  pay  a  snm  which  shall  bear  the  same  proportibii  id  the  whole 
indebtedness  that  his  stock  bears  to  the  whole  capital.     Ibid,    See  §415. 

g  883.  A  suit  to  enforce  the  personal  liability  of  a  stockholder  in  a  company  should  be  in. 
the  nature  of  a  suit  in  equity  by  oi*  for  all  creditors,  and  cannot  be  at  law  by  one  creditor  for 
himself  alone  against  two  stockholders,  who  are  not  jointly  liable  on  account  of  the  shares- 
standing  in  their  respective  names.    Terry  t?.  Little,  §g  862,  863.    See  §  408. 

1^  838.  Under  the  Massachusetts  statutes  prescribing  the  enforcement  of  the  individual 
liability  of  stockholders  of-  the  corporation,  the  action  must  be  at  law  and  not  by  creditor's* 
bill  in  equity.     Morley  v.  Thayer,  ^  366-371. 

g  834.  The  liability  of  stockholders  for  unpaid  subscriptions  in  law  and  in  equity  is  several 
and  not  joint.    Hatch  v.  Dana,  §55  372-375. 

§  885.  On  a  creditor's  bill  to  subject  unpaid  stock  subscriptions  to  the  payment  of  debts  duo 
a  creditor  of  the  corporation,  it  is  not  necessary  that  all  the  stockholders  shall  be  made 
parties.    Ibid.    See  gg  347,  405. 

g  880.  A  statute  making  stockholders  liable  to  the  creditors  of  a  corporation  to  an  amount 
equal  to  their  stock  is  not  penal  in  the  sense  that  it  can  only  be  enforced  in  the  state  that 
enacted  it.    Cuykendall  v.  Miles,  ^  864,  865. 

§  887.  Comity  sanctions  the  enforcement  in  one  state  of  the  liability  of  stockholders  of  cor- 
porations imposed  by  laws  of  other  states.    Ibid, 

§  88S.  A  constitutional  provision  ordaining  that  "  dues  from  corporations  shall  be  secured 
by  the  individual  liability  of  the  stockholders,  and  by  such  other  means  as  shall  be  provided 
by  law,"  is  not  self-executing,  and  an  action  cannot  be  brought  under  it  to  enforce  the  per- 
sonal liability  of  a  stockholder ;  but  further  legislation  is  necessary,  making  such  stockholder 
individually  liable  for  the  debts  of  the  corporation  and  prescribing  the  means  to  enforce  his 
liability.    Moriey  v,  Thayer,  §§  866-371. 

%  889.  Stockholders  are  only  liable  for  corporate  debts  by  virtue  of  the  statute,  which  must 
be  strictly  followed.    Ibid. 

§  840.  A  corporation  is  not  dEssolved,  so  as  to  warrant  siuit  against  a  stockholder  upon  hia 
personal  liability,  by  the  bankruptcy  of  the  corporation,  or  its  failure  to  elect  offioers  or  to  do 
business.    Ibid. 

§  841.  The  fact  that  subscriptions  to  stock  are  pa3rable  "as  called  for  by  the  company  ^ 
does  not  protect  the  stockholders  from  liabilities  to  creditors  where  no  such  call  has  been 
made;  acreditor^  bill  in  equity  being  a  **cair*to  which  sueh  stockholders  must  respond. 
Hatch  V.  Dana,  g§  87^75. 

'  §  843.  Stockholders  are  liable  to  creditors  fbr  the  full  amount  of  their  unpaid  sabecriptions 
to  the  capital  stock  of  the  corporation,  or  for  so  much  as  is  necessary  to  pay  their  claims,  and 
no  previous  assessment  against  such  shareholders  nieed  be  shown.  .  Holmes  v,  fiherwood, 
g§  390-8«4. 

§  848.  Where  the  charter  of  a  company  prescribed  the  instalnients  by  which  forty  per  cent, 
of  the  stock  subscribed  should  be  paid  in,  and  then  declared  that  the  residue,  or  any  portion 
thereof,  should  not  be  called  for  unless  by  the  assent  of  three-fourths  of  the  stockholders,  and 
then  only  to  increase  the  business  of  the  company,  heldt  that  shareholders  were  not  liable, 
except  as  the  charter  provided,  for  the  remaining  sixty  i>er  cent.,  even  to  creditors  of  the- 
company.    Paper  Co.  v.  Waples,  §§  876,  377. 

§  844;  Thie  capital  stock  of  a  company  is  a  trust  fund  to  ef^cUt^  its  debts.  It  may  be  fol- 
lowed by  creditors  into  the  hands  of  stockholders  or  any  other  person  having  notice  of  the 
trust.     Wood  V.  Dummer,  §§  878-888.    See  §  814. 

§  845;  In  an  action  to  make  stockholders  liable  personally  to  a  creditor  of  a  corporation,  the 
insolvency  of  the  company  or  the  unavailability  of  its  assets  must  be  alleged.    Ibid.    See 

§408. 

g  846.  In  such  an  action,  an  allegation  that  the  capital  stock  is  a  trust  fund,  and  that  th& 
surplus  only,  after  payment  of  debts,  belongs  to  the  stockholders,  is  necessary.    Ibid. 

%  847.  In  an  action  to  subject  to  personal  liability  a  stockholder  in  a  corporation,  it  should, 
unless  deftinct,  be  made  a  party;  but  it  is  taot  necessary  to  make  all  stockholders  parties  on 
the  ground  that  all  are  liable  to  contribution.    Ibid.    See  §§  885,  405. 

^  818.  Stockholders  are  not  entitled  to  a  division  of  the  capital  stock  of  the  company  until 
after  all  creditors'  claims  are  satisfied.    Ibid. 

§  849.  Where  the  stockholders  of  a  bank  whose  charter  has  expired  are  sued  by  holders  of 
its  outstanding  bills,  in  whose  favor  judgment  is  rendered,  the  decree  against  such  stock- 
holders who  are  before  the  court  should  only  compel  them  to  pay  a  contributory  share  of  the- 
debt  in  the  proportion  which  the  stock  held  by  them  bears  to  the  whole  capital  stock.    Ibid. 

^  850.  The  acceptance  of  a  certificate  of  stock  not  fully  paid  up  ipso  facto  obligates  the 
holder  to  make  up  its  par  value,  if  the  duty  of  the  corporation  to  its  creditors  requires  it,, 
although  he  originally  agreed  to  take  the  stock  as  fully  paid  up.    Flinn  v.  Bagley,  §  380. 
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§  S51.  A  corporation  voted  to  increase  its  capital  stock,  which  was  then  worth  sixty- 
and  two-thirds  per  cent,  of  its  par  value.  It  was  therefore  determined  that  the  increase  of 
stock  should  be  sold  at  sixty-six  and  two-thirds  cents  on  the  dollar,  which  arrangement  was 
carried  out  without  any  fraud  being  intended  or  effected.  Held,  that  persons  taking  such 
stock  were  liable  for  the  remaining  thirty-three  and  a  third  per  cent,  of  its  par  value  to  cred- 
itors of  the  corporation.    Ibid, 

g  852.  A  creditor  of  a  corporation,  after  execution  returned  unsatisfied,  may  maintain  a  suit 
in  a  court  of  equity,  in  his  own  behalf  and  in  behalf  of  such  other  creditors  as  wish  to  be- 
come parties  thereto,  against  the  corporation  and  its  delinquent  stockholders,  and  may  have 
a  decree  that  an  account  of  the  assets  and  debts  of  the  corporation  be  taken,  and  that  the 
stockholders  jmy  in  and  account  for  so  much  as  may  be  due  from  them  respectively  to  the 
corporation  on  account  of  their  stock  as  will  be  sufficient  to  pay  the  debts  represented  by 
the  complainant  and  the  other  creditors  joined.    Holmes  v,  Sherwood,  g§  890-394. 

§  858.  Although  the  charter  of  an  insurance  company  may  authorize  creditors  to  enforce 
contribution  against  individual  stockholders  by  an  action  at  law,  such  charter  does  not  de« 
prive  a  court  of  equity  of  its  jurisdiction  to  entertain  a  bill  filed  against  numerous  stock- 
holders for  discovery,  account  and  contribution.    Ibid, 

§  854.  Where  several  shareholders  are  sued  by  creditors  of  the  corporation,  and  there  are 
several  shareholders  not  within  the  jurisdiction  and  not  made  parties  defendant,  the  stock- 
hddere  sued  may  look  to  such  other  stockholders  for  contribution;  but  it  ia  not  necessary 
that  all  of  such  other  stockholders  shall  be  made  defendants.    Ibid 

§  855.  Subscribers  after  the  repeal  of  a  double  liability  enactment  incur  only  a  single  lia- 
bility, although  they  took  stock  created  but  not  issued  before  the  repeal.  Ochiltree  v.  Railway 
Co.,  §  995.     See  §  422. 

g  856.  It  is  not  an  impairment  of  the  obligation  of  a  contract  between  a  railroad  «prapany 
and  its  creditor  to  hcdd  that  the  repeal  of  a  double  liability  clause  releases  from  double  lia- 
bility stockholders  who  became  such  after  the  passage  of  the  repealing  act,  although  they 
purchased  stock  created  but  not  issued  before  such  repealing  act  was  passed.    Ibid, 

§  357.  The  liability  of  a  stockholder  under  a  double  liability  clause  is  not  part  of  the 
"estate,  property  or  equitable  interests*'  of  a  corporation,  and  does  not  pass  to  a  receiver 
thereof.     Jacobson  v.  Allen,  §g  896-899. 

g  858.  Neither  a  receiver,  an  assignee  in  insolvency,  nor  an  assignee  under  a  voluntary  gen- 
eral assignment  for  the  benefit  of  creditors,  each  of  whom  represents  creditors  as  well  as  the 
insolvent,  acquires  any  right  to  enforce  the  double  liability  of  stockholders  or  any  other  such 
rtatutory  collateral  obligation  given  to  creditors  or  to  a  body  of  creditors  for  the  payment  of 
the  debts  of  the  insolvent  company.    Ibid 

§  859.  The  double  liability  of  stockholders  to  creditors  may  be  regarded  as  a  collateral  statu- 
tory obligation  of  the  stockholders  for  the  benefit  of  the  creditors  by  which  the  former 
became  sureties  to  the  latter  for  the  debts  of  the  corporation.    Ibid, 

[NoTSB.— See  §g  400-^d8.] 

POLLARD  V.  BAILEY. 
(20  Wallace,  520-527.    1874.) 

Error  to  TJ.  S.  District  Court,  Middle  DistricC  of  Alabama. 

Statement  of  Facts. —  The  Central  Bank  of  Alabama  was  created  with  a 
capital  of  $900,000,  divided  into  shares  of  $100  each,  under  a  charter  whose 
provisions,  for  the  purposes  of  this  case,  are  set  out  in  the  opinion.  One  Pol- 
lard took  two  hundred  shares,  or  $2,000,  in  1865.  The  bank  became  insolvent, 
and  in  1869  it  ceased  to  do  business,  leaving  about  $700,000  of  bills  outstand- 
ing and  unpaid.  In  1872  Bailey,  having  $17,000  of  these  bills,  sued  Pollard 
at  law,  assuming  that  he  could  hold  him  liable  under  section  16,  article  2,  of 
the  bank  charter.  No  other  creditors  or  stockholders  were  referred  to  in  the 
declaration,  a  demurrer  to  which  was  overruled  and  judgment  rendered  for 
plaintiff.    Writ  of  error  by  defendant. 

Opinion  by  Watte,  C.  J. 

The  right  of  Bailey  to  maintain  his  action  against  Pollard  depends  upon  the 
oonstructioa  to  be  given  to  the  charter  of  the  bank.  Pollard  does  not  deny 
his  liability  to  the  creditors,  but  insists  that  it  cannot  be  enforced  in  this 
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manner.  He  is  one  of  the  stockholders  of  the  bank  and  Bailey  one  of  its 
creditors.  Stockholders  are,  by  article  2,  section  16,  of  the  charter,  "  boand 
respectively  for  all  the  debts  of  the  bank  in  proportion  to  their  stock  holden 
therein."  The  action  below  was  at  law,  by  one  creditor  against  one  stock- 
holder, to  recover  the  full  amount  of  his  debt,  without  regard  to  the  other  cred- 
itors or  the  ability  .of  the  other  stockholders  to  respond  to  their  obligations 
under  the  charter.  The  stock  of  Pollard,  at  its  par  value,  exceeds  in  amount 
the  debt  owing  to  Bailey,  but  it  is  admitted  that  the  other  indebtedness  of  the 
bank  is  very  large,  and  nearly,  if  not  quite,  equal  to  the  entire  capital. 

§  360.  Where^  hy  the  charter  of  a  ha?ik,  each  stockholder  is  liable  in  case  of 
insolvency  to  his  proportion  of  the  debts  of  the  bank,  he  cannot  be  sued  at  law  hy 
an  individual  creditor. 

Each  stockholder  is  bound  for  the  debts  in  proportion  to  his  stock.  His  lia- 
bility is  not  limited  to  the  par  value  of  his  stock,  neither  is  he  bound  absolutely 
for  the  payment  of  the  full  amount  of  that.  He  must  pay  a  sum  which  shall 
bear  the  same  proportion  to  the  whole  indebtedness  that  his  stock  bears  to  the 
whole  capital,  and  is  not  required  to  pay  more.  For  the  purposes  of  this  case 
it  is  not  necessary  to  decide  what  effect  the  insolvency  of  any  of  the  stock- 
holders would  have  upon  the  liability  of  such  as  are  solvent.  It  is  certain  that 
no  stockholder  is  liable  for  more  than  his  proportion  of  the  debts.  This  pro- 
portion can  only  be  ascertained  upon  an  account  of  the  debts  and  stock  and  a 
pro  rata  distribution  of  the  indebtedness  among  the  several  stockholders.  The 
proper  action,  therefore,  to  enforce  the  liability  is  one  in  which  such  an  account 
can  be  stated  and  distribution  made.  Such  an  action  calls  specially  for  the 
exercise  of  the  powers  of  a  court  of  equity,  which  can  bring  before  it  all  the 
necessary  parties  and  adjust  all  their  rights.  Every  stockholder,  when  called 
upon  to  perform  his  obligations,  has  the  right  to  require  that  the  extent  thereof 
shall  then  be  determined  once  for  all,  as  well  that  which  be  is  under  to  his 
associate  stockholders  as  that  to  the  creditors.  Otherwise  he  might  be  made 
to  respond  to  the  creditors  under  one  rule  and  obtain  his  relief  from  the  other 
stockholders  under  another.  The  provision,  therefore,  for  a  proportionate 
liability  is  equivalent  to  a  provision  for  an  appropriate  form  of  equitable  action 
to  enforce  it.  The  case  is  different  from  what  it  would  be  if  the  charter  had 
provided  generally  that  all  stockholders  should  be  individually  liable  for  the 
payment  of  the  debts.  The  cases  from  New  York  cited  upon  the  argument, 
and  which  are  supposed  to  be  in  opposition  to  the  view  we  have  taken,  involved 
the  consideration  of  such  a  liability. 

But  when  section  16  is  taken  in  connection  with  sections  20  and  21,  it  is 
very  apparent  that  it  was  the  intention  of  the  legislature  only  to  charge  the 
stockholders  upon  a  proper  account,  and  in  the  manner  therein  provid^  for. 
The  intention  of  the  legislature,  when  properly  ascertained,  must  govern  in 
the  construction  of  every  statute.  For  such*  purpose  the  whole  statute  must  be 
examined.  Single  sentences  and  single  provisions  are  not  to  be  selected  and 
construed  by  themselves,  but  the  whole  must  be  taken  together. 

As  has  been  seen,  section  16  created  the  liability,  but  provided  no  rera- 
ed}^  for  its  enforcement  except  by  implication.  Section  20,  however,  pro- 
vides in  substance  that  if  any  debt  due  from  the  bank,  exceeding  $100  in 
amount,  shall  remain  unpaid  for  more  than  ten  days  after  proper  demand,  the 
holder  may  file  a  bill  in  the  proper  chancery  court  for  the  settlement  of  all 
the  debts  of  the  bank,  if  he  elects  so  to  do,  and  may,  on  certain  specified  proof, 
pray  an  injunction  to  restrain  the  bank  and  its  officers  from  paying  out,  or  in 
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any  manner  transferring  or  delivering  to  any  person,  any  money  or  assets  of 
the  bank,  or  incarring  any  obligations  until  the  order  is  vacated  or  modified. 
It  further  provides  that,  upon  certain  findings,  the  chancellor  shall  proceed  to 
inquire  whether  the  bank  is  solvent  or  not;  and  if,  upon  such  inquiry,  he  shall 
find  that  it  is  not  clearly  solvent,  he  may  make  an  order  declaring  the  same  to 
be  insolvent  and  require  its  affairs  to  be  wound  up  and  settled,  and,  under  cer- 
tain circamstauces,  appoint  a  receiver  for  that  purpose.  Section  21  provides 
that  if  the  bank  be  found  insolvent,  and  settlement  of  its  affairs  ordered, 
the  same  shall  be  done  upon  bill  filed  in  said  chancery  court  under  the 
orders  of  the  court  and  the  rules  in  chancery,  and  that  full  distribution  shall 
be  made  of  the  assets  according  to  the  rights  of  all  parties,  billholders  having 
priority  over  other  debts  due  from  the  bank.  After  the  assets  were  exhausted, 
if  they  were  not  sufficient  to  pay  all  debts  and  liabilities,  a  further  call  was 
directed  upon  the  shareholders  for  further  payment  of  capital  to  an  amount 
equal  to  the  deficiency,  which  was  to  be  apportioned  among  all  the  shares  of 
stock,  and  an  order  made  for  the  payment  by  each  shareholder  of  the  sum  or 
proportion  of  his  shares.  This  apportioned  call  the  receiver  was  required  to 
collect  and  apply. 

§  361.  Liability  of  stockholder  a  creature  of  statute^  extent  of  liahUity. 

The  individual  liability  of  stockholders  in  a  corporation  for  the  payment  of 
its  debts  is  always  a  creature  of  statute.  At  common  law  it  does  not  exist. 
The  statute  which  creates  it  may  also  declare  the  purposes  of  its  creation,  and 
provide  for  the  manner  of  its  enforcement.  After  an  examination  of  the  sev- 
eral sections  of  this  charter,  it  cannot  for  a  moment  be  doubted  that  it  was 
not  only  the  intention  to  provide  for  a  proportionate  liability,  but  for  a  pro  rata 
distribution  of  the  fund  arising  therefrom  among  the  different  creditors,  accord- 
ing to  their  several  priorities.  Every  provision  is  entirely  inconsistent  with  the 
idea  that  one  creditor  could,  by  an  individual  suit,  appropriate  to  himself  the 
entire  benefit  of  the  security,  and  exclude  all  others.  A  common  fund  was 
created  for  the  common  benefit,  to  be  collected  and  distributed  by  the  receiver, 
who  was  made  the  common  agent  of  all.  There  was  no  liability  except  for  the 
deficiency.  That  was  to  be  apportioned  and  collected  for  the  common  benefit. 
It  was  not  only  to  be  apportioned  and  collected,  but  the  mode  of  apportion- 
ment and  the  manner  of  collection  were  specially  provided  for.  The  liability 
and  the  remedy  were  created  by  the  same  statute.  This  being  so,  the  remedy 
provided  is  exclusive  of  all  others.  A  general  liability  created  by  statute  with- 
out a  remedy  may  be  enforced  by  an  appropriate  common  law  action.  But 
Trhere  the  provision  for  the  liability  is  coupled  with  a  provision  for  a  special 
remedy,  that  remedy,  and  that  alone,  must  be  employedf  It  follows  as  a 
necessary  consequence  from  these  premises  that  the  action  of  Bailey  cannot  be 
maintained,  and  that  the  demurrer  to  his  declaration  should  have  been  sus- 
tained. 

But  it  is  claimed  that  by  section  22  Bailey,  as  a  billholder,  had  the  right 
to  move  in  the  proper  court  for  the  collection  of  any  bill  the  payment  of 
which-  had  been  refused.  This  clearly  refers  to  ar^  enforcement  of  the  liability 
of  the  bank  itself  and  not  to  that  of  the  stockholders.  Judgment  reversed,  and 
the  cause  remanded  with  instructions  to  sustain  the  demurrer  to  the  declara* 
tion,  and  give  judgment  accordingly. 
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TERRY  V.  UTTLB. 
(11  Otto,  »16-218.    1879.) 

Error  to  TJ.  S.  Circuit  Court,  Western  District  of  North  Carolina. 

Statement  of  Facts. —  Terry  brought  suit  against  two  persons  named  Little, 
to  enforce  the  liability  created  by  the  charter  of  a  bank  in  which  they  were 
stockholders,  the  bank  being  insolvent.  The  action  was  at  law,  and  defend- 
ants demurred  to  the  declaration.  The  demurrer  was  sustained,  and  plaintiff 
brought  this  writ  of  error.    Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Waffe,  C.  J. 

The  individual  liability  of  stockholders  in  a  corporation  is  always  a  creature 
of  statute.  It  does  not  exist  at  common  law.  The  first  thing  to  be  determined 
in  all  such  cases  is,  therefore,  what  liability  has  been  created.  There  will  always 
be  diificulty  in  attempting  to  reconcile  cases  of  this  class  in  which  the  general 
question  of  remedy  has  arisen,  unless  special  attention  is  given  to  the  precise 
language  of  the  statute  under  consideration.  The  remedy  must  always  be  such 
as  is  appropriate  to  the  liability  to  be  enforced.  The  statute  which  creates  the 
liability  may  declare  the  purposes  of  its  creation  and  provide  directly  or  indi- 
rectly a  remedy  for  its  enforcement.  If  the  object  is  to  provide  a  fund  out  of 
which  all  creditors  are  to  be  paid  share  and  share  alike,  it  needs  no  argument 
to  show  that  one  creditor  should  not  be  permitted  to  appropriate  to  himself, 
without  regard  to  the  rights  of  others,  that  which  is  to  make  up  the  fund. 

§  363.  Charter  construed  as  to  liaJbility  of  stockholders. 

The  language  of  the  charter  is  peculiar.  The  stockholders  are  not  made  di- 
rectly liable  to  the  creditors.  They  are  not  in  terms  obliged  to  pay  the  debts, 
but  are  ^^  liable  and  held  bound  .  .  .  for  any  sum  not  exceeding  twice  the 
amount  of  .  .  .  their  .  .  .  shares."  This,  as  we  think,  means  that  on 
the  failure  of  the  bank  each  stockholder  shall  pay  such  sum,  not  exceeding 
twice  the  amount  of  his  shares,  as  shall  be  his  just  proportion  of  any  fund  that 
may  be  required  to  discharge  the  outstanding  obligations.  The  provision  is,  in 
legal  effect,  for  a  proportionate  liability  of  all  stockholders.  Undoubtedly,  the 
object  was  to  furnish  additional  security  to  creditors,  and  to  have  the  payments, 
when  made,  applied  to  the  liquidation  of  debts.  So,  too,  it  is  clear  that  the 
obligation  is  one  that  may  be  enforced  by  the  creditors;  but  as  it  is  to  or  for 
all  creditors,  it  must  be  enforced  by  or  for  all.  The  form  of  the  action,  therefore, 
should  be  one  adapted  to  the  protection  of  all.  A  suit  at  law  by  one  creditor 
to  recover  for  himself  alone  is  entirely  inconsistent  with  any  idea  of  distribu- 
tion. As  the  liability  of  the  stockholder  is  not  to  any  individual  creditor,  but 
for  contribution  toU  fund  out  of  which  all  creditors  are  to  be  paid  alike,  the 
appropriate  remedy  is  by  suit  to  enforce  the  contribution,  and  not  by  one  cred- 
itor alone  to  appropriate  to  his  own  use  that  which  belongs  to  others  equally 
w^ith  himself.  We  think  this  case  comes  clearly  within  the  rule  laid  down  ia 
Pollard  V.  Bailiey,  20  Wall.,  520  (§§  360,  361,  supra),  to  which  we  adhere. 

§  363.  Liability  mv>st  he  enforced  hy  a  suit  in  equity. 

The  second  ground  of  demurrer  is  equally  fatal.  The  liability  of  the  .stock- 
holders is  several  and  not  joint.  Each  stockholder  is  bound  for  his  own  share 
and  no  more.  No  judgment  can  be  rendered  against  him  for  what  another 
should  pay.  It  follows  that  in  an  action  at  law  each  stockholder  mast  be  sep- 
arately sued.  In  equity  it  is  different,  for  there  the  decree  can  be  moulded  to 
suit  the  exigencies  of  the  case,  and  each  stockholder  can  be  held  liable  and  pro- 
ceeded against  for  what  he  is  bound  to  pay,  and  no  more.   Undoubtedly,  under 
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the  provisions  of  some  charters,  suits  at  law  may  be  maintained  by  onecreditoi 

against  one  or  more  of  the  stockholders.     The  forqi  and  extent  of  a  statutory 

liability  of  this  kind  depend  upon  the  particular  phraseology  of  the  statute 

which  creates  the  liability.     AH  we  decide  is  that,  under  this  charter,  the- suit 

to  enforce  the  liability  should  be  in  the  nature  of  a  suit  in  equitj^  by  or  for  all 

creditors,  and  that  it  cannot  be  at  law  by  one  creditor,  for  himself  alone,  against 

two  stockholders  who  are  not  jointly  liable  on  account  of  the  shares  standing 

in  their  respective  names. 

Judgment  affirmed. 

CUYKENDALL  v.  MILES. 
(Circuit  Court  for  Massachusetts:  10  Pederal  Reporter,  d42^S46.    1882.) 

STATEikrENT  OF  Facts. — ActioH  by  the  receiver  of  a  New  York  corporation 
against  a  stockholder  to  collect  an  assessment  levied  by  reason  of  inability  of 
the  corporation  to  pay  its  debts,  etc.  Plaintiff  was  appointed  receiver  by  the 
supreme  court  of  New  York. 

Opinion  by  Lowell,  J. 

The  assessment  sought  to  be  recovered  in  this  action  was  made  under  the 
general  law  of  New  York  governing  manufacturing  corporations,  as  modified 
in  relation  to  those  established  in  Herkimer  and  Cayuga  counties  by  later  laws. 
These  statutes  are  construed  and  passed  upon  in  Walker  v,  Crain,  17  Barb.,  119; 
Story  V.  Furman,  25  N.  Y.,  214;  Hurd  v.  Tallraan,  60  Barb.,  272;  Cuykendall 
r.  Douglass,  19  Hun,  577;  In  re  Dodge  &  Stevenson  Manufg  Co.,  77  N.  Y., 
101.  The  last  two  of  these  decisions  relate  to  this  assessment  and  maintain  its 
validity.  The  allegations  of  the  declaration  are  sufficient  to  bring  the  defend- 
ant within  the  class  of  persons  subject  to  assessment,  until  be  shall  show  some- 
thing to  the  contrary.  Supposing  this  to  be  so,  will  an  action  lie  in  this  court 
to  recover  the  defendant's  share  of  the  assessment!  That  the  receiver  of  an 
insolvent  corporation,  having  powers  like  those  of  an  assignee  in  insolvency, 
may  sue  in  his  own  name  in  this  court,  I  cannot  doubt.  Hurd  v.  Elizabeth,  ,41 
N.J.  (12  Vroom),  1;  ^  parte  Norwood,  3  Biss.,  504;  Hunt  v.  Jackson,  5 
Blatch.,  349.  These  are  direct  decisions.  The  cases  in  which  such  actions  have 
been  maintained  without  objection,  and  others,  in  which  the-  most  eminent 
judges,  while  asserting  the  superior  title  of  domestic  attaching  creditors,  have 
said  that  the  action  itself  was  maintainable,  are  very  numerous.  Goodwin  v. 
Jones,  3  Mass.,  517,  per  Parsons,  0.  J.;  May  v.  Breed,  7  Cush.,  15,  42,  per 
Shaw,  C.  J. ;  Punlap  v.  Bogers,  47  N.  H.,  281,  287,  per  Sargent,  J. ;  Hoy t  v. 
Thompson,  5  N.  Y.,  320,  per  Ruggles,  C.  J. ;  S.  C,  19  N.  Y.,  207,  226,  per 
Comstock,  J. ;  Merrick's  Estate,  2  Ashm.,  435 ;  Musselman's  Estate,  5  Watts  & 
Serg.,  9;  Mann  v.  Cooke,  20  Conn.,  178. 

As  the  rule  of  the  common  law  concerning  the  assignment  of  ordinary  non- 
negotiable  debts  still  obtains  in  Massachusetts,  the  receiver  might  be  required 
to  sue  on  such  causes  of  action  in  the  name  of  the  corporation.  Blane  v.  Drum- 
mond,  1  Brock.,  68;  Bird  i?.  Pierpoint,  1  Johns.,  118;  Jeffrey  v.  McTaggart,  6 
M.  &  8.,  126.  But  this  demand  is  one  which  accrued  to  the  receiver  himself  ia 
his  official  capacity.  The  supreme  court  hold  that  the  mode  in  which  a  liability 
of  this  sort  is  to  be  enforced  depends  entirely  upon  the  particular  law  govern- 
ing the  corporation.  If  that  la.w  merely  provides  for  a  proportionate  liability 
of  all  stockholders  for  all  debts,  there  should  be  a  bill  in  equity  for  the  benefit 
of  all  the  creditors  and  against  all  the  stockholders.    Pollard  v,  Bailey,  20 

15J 


g  S6«.  CORPORATIONS  —  PRIVATE. 

Wall.,  520  (§§  360,  361,  mpr(i)\  Terry  v.  Tubman,  92  U.  S.,  156;  Terry  t?. 
Little,  101  D.  S.,  216  (§§  362,  363,  %upra\  But  if  the  law  of  the  state  author- 
izes an  action  by  one  creditor  against  one  stockholder,  that  remedy  may  be- 
pursued.  Mills  u  Scott,  99  U.  S.,  25.  The  decisions  in  New  York,  above  cited, 
show  that  such  actions  will  lie  in  the  courts  of  that  state  by  the  receiver  against 
the  several  shareholders. 

§  364.  A  penal  statute  can  only  he  enforced  in  the  state  that  passed  ity  hut  a 
statute  holding  stockholders  liable  to  the  creditors  of  the  corporation  to  an  amount 
equal  to  their  stock  is  not  in  that  sense  penal. 

Then  the  question  is  whether  such  an  action  can  be  maintained  outside  the 
state  of  New  York.  There  is  a  dictum  of  Mr.  Justice  Clifford  that  all  such 
statutes  are  penal,  and  can  only  be  enforced  in  the  state  which  passed  them. 
Steam-engine  Co.  v.  Hubbard,  101  U.  S.,  188,  192  (§§  710,  711,  infra).  I  agree 
with  the  plaintiff^s  argument  that  the  authorities  which  the  learned  judge  cites 
decide  that  point  only  in  respect  to  officers  of  corporations  made  liable  for  a 
neglect  of  duty.  Halsey  v.  McLean,  12  Allen,  438;  Derrickson  v.  Smith,  2T 
N.  J.  L.,  166;  Sturges  v.  Burton,  8  Ohio  St.,  215,  etc.  Even  in  such  cases  the 
doctrine  seems  narrow  and  provincial.  If  a  citizen  of  Massachusetts  assumes 
the  obligations  of  an  officer  in  a  corporation  in  New  York,  I  see  no  sound 
reason  for  making  the  courts  of  Massachusetts  a  house  of  refuge  from  these 
responsibilities:  Still,  a  law  which  imposes  certain  duties  upon  an  officer,  and 
makes  him  responsible,  in  case  of  neglect,  for  all  the  debts  of  a  company,  with- 
out regard  to  the  nature  of  the  default  or  the  amount  of  the  debts,  or  whether 
he  is  a  shareholder  or  is  paid  for  his  services,  has  something  penal  about  ft.  It 
was  held  in  one  case,  and  in  only  one,  so  far  as  I  know,  that  where  stockholders 
were  made  liable  to  all  the  debts,  if  the  directors  failed  to  file  an  annual  state- 
ment of  the  company's  affairs,  the  statute  was  penal,  and  to  be  narrowly  con- 
strued. It  was  a  domestic  controversy,  and  not  precisely  in  point  here.  Cable 
V.  McCune,  26  Mo.,  371.  I  have  found  no  case,  and  counsel  have  found  none, 
which  holds  that  a  liability  of  shareholders,  as  such,  is  penal.  The  courts  of 
New  York  have  always  held  such  statutes  to  be  remedial,  and  so  have  the 
courts  of  the  other  states,  so  far  as  I  am  informed.  Thompson,  Stockholders,. 
§§  80-86:  Corning  v.  McCuUough,  1 N.  Y.,  47;  Carver  «j.  Bramtree  Manufg  Co., 
2  Story,  432.     See  Crease  v.  Babcock,  10  Mete,  557. 

In  the  cases  cited  by  the  defendant  (Erickson  v,  Nesmith,  15  Gray,  221 ;  4 
Allen,  233;  46  N.  H.,  371)  the  courts  of  Massachusetts  refused  to  sustain  an 
action  at  law  or  a  bill  in  equity  against  one  stockholder  of  a  New  Hampshire 
corporation,  and  the  courts  of  New' Hampshire  approved  the  decision;  but  the 
ground  was,  not  that  the  statute  of  New  Hampshire  was  penal,  but  that  it  pro- 
vided a  specific  remedy  in  behalf  of  all  creditors  against  all  shareholders,  and 
that  this  remedy  could  not  be  conveniently  pursued  excepting  in  the  domestic 
forum.  According  to  the  reasoning  of  those  cases,  this  action  may  be  main- 
tained, for  the  laws  of  New  York,  as  we  have  seen,  permit  a  similar  action  to 
be  brought.  No  one  can  contend  that  the  assessment  of  national  bank  shares 
may  not  be  enforced  wherever  shareholders  are  found.  Casey  v.  Galli,  94  U.  S., 
673.  The  technical  reason  is  that  the  act  of  congress  operates  throughout  the 
country,  while  the  laws  of  New  York  are  local.  But  what  reason  is  there,  upon 
principle,  why  the  courts  should  refuse  to  enforce  the  same  remedy  against  the 
same  person  for  the  same  liability  when  the  charter  happens  to  be  a  state 
charter  which  has  not  been  turned  into  a  national  charter,  as  it  may  be  at  any 
time  by  a  resolution  of  the  shareholders? 
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§  865,  The  rule  of  comity  applies  to  the  enforcement  in  one  state  of  the  liahili- 
ties  of  stock/ioldera  of  corporations  in  other  states. 

The  decisions  which  bear  directly  upon  the  point  in  controversy  are  few.  I 
have  found  none  that  deny  the  exercise  of  comity  on  the  ground  that  such  a 
statute  is  penal,  or,  indeed,  upon  any  other.  On  the  contrary,  such  actions 
were  sustained  in  the  following  cases:  Bond  v,  Appleton,  8  Mass.,  472;  Paine 
V.  Stewart,  33  Conn.,  616;  Casey  v.  Galfi,  94  U.  S.,  673;  Sackett's  Harbor  Bank 
V.  Blake,  3  Rich.  Eq.,  226;  E»  parte  Van  Riper,  20  Wend.,  614;  Turn  bull  v. 
Pay  son,  95  TI.  S.,  418  (§§  500,  501,  infra).  In  the  last  case  the  defendant  had 
not  paid  up  his  original  subscription  in  full,  but  the  assessment  was  under  a 
statute  which  made  him  liable  beyond  his  capital  stock,  and  does  not  appear  to 
have  been  sustained  specially  on  the  first  ground.  The  statute  relied  on  by  the 
plaintiff  provides  that  all  stockholders  shall  be  liable  to  an  amount  equal  to 
that  of  their  stock,  until  the  whole  of  the  capital  stock  fixed  and  limited  by  the 
company  shall  have  been  paid  in  and  a  certificate  thereof  shall  have  been  filed. 
In  so  far  as  the  law  makes  shareholders  responsible  for  a  neglect  of  officers  to 
file  a  certificate,  it  resembles  the  case  in  26  Mo.,  above  cited;  but  it  differs  in 
the  very  important  cincumstanoes  that  the  liability  is  restricted  to  the  amount 
of  stock  held  by  each  person,  and  that  the  subject-matter  is  the  payment  of  the 
capital.  This  statute  should  be  coneidered,  not  as  penal,  but  as  requiring  (as  all 
such  law^s  do  and  must)  the  utmost  care  and  good  faith  in  contributing  the 
capital,  and  as  prescribing  a  certain  sort  of  evidence  of  the  fact,  without  which 
the  shareholder  shall  be  presumed  not  to  have  paid.  It  does  not  appear  in  this 
case  whether  the  actual  default  was  in  the  shareholders  who  had  not  paid  their 
capital  or  in  the  officers  who  had  not  certified  the  payment.  If  it  be  the 
former,  no  one  doubts  that  the  defendant  is  liable  with  or  without  a  statute.. 
Even  if  it  be  the  latter, —  which  on  demurrer  I  cannot  assume  to  be  true, —  still 
it  is  well  known  that  officers  of  corporations  do  neglect  the  certificate  with  the 
knowledge  of  the  shareholders  in  order  to  give  the  company  better  credit,  and 
thereby  to  obtain  money  and  goods  at  better  prices.  I  do  not  feel  inclined  to 
extend  what  I  consider  the  illiberal  and  narrow  rule  of  comity,  or  want  of  it^ 
which  stops  all  remedies  at  the  line  of  the  state.  The  venerable  maxim  that  he 
who  shares  the  benefit  should  share  the  burden  is  just,  and  should  not  be  local 
in  its  operation.  It  applies  with  full  force  to  shareholders,  if  not  to  officers  of 
a  corporation  who  may  not  even  be  shareholders,  and  may  act  without  pay. 
The  cases,  as  far  as  they  go,  point  in  the  same  direction. 

I  ought  to  notice  one  further  objection,  that  the  assessment  appears  to  have 
been  ex  parte;  or,  at  least,  that  there  is  no  allegation  that  the  defendant  had  a 
day  in  court.  If  this  assessment  were  to  have  the  effect  of  a  judgment  against 
the  defendant  there  would  be  great  force  in  this  objection,  though  possibly  not 
controlling  force.  But  I  understand  that  all  defenses  specially  applicable  to  this 
defendant,  such  as  that  he  was  not  a  stockholder,  etc.,  are  still  open  to  him, 
and,  indeed,  perhaps  the  whole  subject  may  be  open.  Enough  is  alleged  in  the 
declaration  to  put  him  to  his  defense.    Demurrer  overruled. 

MORLEY  V.  THAYER 
(Circuit  Ck)urt  for  Massachusette:  8  Federal  Reporter,  737-749.    1880.) 

Opinion  by  Clifford,  J. 

Statement  of  Factis. —  Section  44  of  the  State  Statutes  provides  that  if  a 
corporation  be  dissolved,  leaving  debts  unpaid,  suits  may  be  broqght  against 
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any  person  or  persons  who  were  stockholders  at  the  time  of  such  dissoluticm, 
without  joining  the  corporation  in  such  suit;  and  if  execution  issue,  and  judg- 
ment be  satisfied  by  the  parties  sued,  then  those  parties  may  sue  ail  who  were 
stockholders  at  the  time  of  such  dissolution  for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable.  Provision  is  also  made  by  the  forty- 
fifth  section  of  the  same  article  for  the  recovery  of  all  voluntary  payments  of 
any  debt  of  the  corporation,  made  by  any  of  its  stockholders^  to  the  amount 
due  on  his  stock,  and  an  additional  amonnt  equal  to  the  par  value  of  his  shares. 
Corporations  under  that  statute  may  be  dissolved  —  J^irsty  by  the  expiration  of 
the  time  limited  in  its  charter;  eecondy  by  a  judgment  of  dissolution  rendered 
by  a  court  of  competent  jurisdiction;  and  the  state  statute  makes  no  provision 
for  such  a  dissolutioh  in  any  other  mode. 

Shares  in  the  capital  stock  of  the  Fort  Scott  Coal  and  Mining  Company,  to  the 
number  alleged  in  the  bill  of  complaint,  are  owned  by  the  respective  respond- 
ents; and  the  complainants  allege  that  the  company  was  duly  organized,  with 
a  capital  of  $200,000;  that  they  carried  on  a  very  large  and  extensive  business 
until  the  11th  of  April,  1S74,  when  the  company,  on  the  petition  of  certain 
creditors,  was  adjudged  bankrupt,  and  that  the  persons  named  in  the  record 
were  appointed  assignees  of  the  company's  estate;  that  they  accepted  their 
appointment  and  received  the  usual  conveyance  of  the  property  and  effects  of 
every  kind  and  description,  belonging  to  the  bankrupt  company.  Due  pro- 
ceedings were  subsequently  taken  by  the  creditors  to  establish  their  claims, 
and  they  proved  the  same  to  the  amounts  specified  in  the  bill ;  and  the  allega- 
tion is  that  since  that  time  the  company  has  not  had  any  office  or  place  of 
business  in  the  state.  Wherefore,  the  complainants  allege  and  charge  that  the 
corporation  has  become  and  is  wholly  dissolved,  and  that  the  stockholders  have 
become  and  are  liable,  as  well  by  the  constitution  as  by  the  laws  of  the  state, 
to  pay  the  debts  and  liabilities  of  the  company.  Such  is  the  substance  of  the 
material  allegations  of  the  bill,  and  the  complainants  pray  that  an  account  may 
be  taken  of  the  assets  of  the  company,  and  the  debts  due  to  the  complainants, 
and  all  others  who  may  become  parties  to  the  suit,  and  of  the  stock  in  fact 
held  by  the  respondents,  and  of  the  amount  which  each  should  contribute  to- 
wards the  payment  of  such  debts  and  liabilities.  Service  was  made,  and  th^ 
respondents  appeared  and  demurred  to  the  bill  for  the  following  causes:  J^lrst^ 
that  the  complainants  have  not  made  such  a  case  as  entitles  them  to  the  dis- 
covery or  relief  prayed,  or  to  any  relief  touching  any  of  the  matters  and  things 
alleged;  ^oondyihdLt  it  appears  by  the  bill  that  the  assignees  in  bankruptcy 
and  the  corporation  are  necessary  parties,  and  that  they  are  not  joined. 

Dues  from  corporations  shall  be  secured  by  individual  liability  of  the  stocks 
holders  to  an  additional  amount  equal  to  the  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  by  law;  but  such  individual  liability 
shall  not  apply  to  railroad  corporations,  nor  corporations  for  religious  or  chaiv 
itable  purposes.  State  Const.,  art.  12,  §  2.  Appropriate  allegations  are  con^- 
tained  in  the  bill  that  the  property  of  the  company  is  insufficient  to  pay  their 
debts,  and  that  an  assessment  for  that  purpose  was  made  by  the  district  court, — 
the  debts  amounting  to  $100,000,  while  the  assets  do  not  exceed  the  sum  of 
$12,000;  that  the  payment  of  the  assessment  was  successfully  resisted  by  the 
respondents  because  not  seasonably  enforced,  which  litigation  was  the  cause  of 
the  delay  in  filing  the  present  bill.  Three  principal  p>ropositions  are  submitted 
by  the  complainant^,  as  follows:  First  That  suit  may  be  oiaintained  by  vir- 
tue of  the  proyision  of  the  constitiilion  already  referred  to,  without  referiancQ 
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to  the  statutes  of  the  state  providing  specifio  modes  of  enforcing  the  liability 
of  the  stockholder  under  special  circumstances.  Second.  That  the  liability  in 
qaestion  is  an  independent,  absolute  liability,  co-existent  with  the  corporation ; 
that  it  is  in  the  nature  of  a  contract,  assumed  by  the  stockholder  when  he 
became  the  owner  of  any  portion  of  the  capital  stock  of  the  company.  Third, 
That  the  statutes  of  the  state  make  provision  for  enforcing  the  bbnstitutional 
liability  of  the  stockholder,  which  is  applicable  in  cases  where  the  corporation 
is  dissolved ;  that  such  statutes  do  not  create  a  new  or  diiferent  liability  from 
that  established  by  the  constitution,  but  are  passed  in  aid  of  that  provision,  to 
remove  any  doubt  which  might  arise  as  to  the  enforcement  of  the  same  after 
the  corporation  is  dissolved. 

§  366*  A  constitutional  provision  whioh  is  not  sdf-enforcing  requires  ^^  appro- 
priaU  legislation.^^ 

Enough  appears  in  the  constitutional  provision  itself  to  show  that  the  view 
of  the  complainants,  that  the  article  is  self-enforcing,  cannot  be  sustained.  It 
ordains  that  '^  dues  from  corporations  shall  be  secured  by  individual  liability  of 
the  stockholders  to  an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  by  such  other  means  as  shall  be  provided  by  law."  Cases  undoubt- 
edly arise  where  the  provision  of  a  constitution  operates  immediately,  as  when 
the  object  is  to  suppress  an  existing  evil;  but  when  the  provision  points  to 
something  more  to  be  done,  and  looks  to  some  future  time  for  the  accomplish- 
ment of  what  is  required,  the  general  rule  is  that  it  contemplates  legislation  to 
carry  it  into  effect.  Power  is  plainly  given  to  the  legislature  in  this  case  to 
pass  laws  to  render  stockholders  individually  liable  for  the  debts  of  the  corpo- 
ration, and  it  doubtless  m^kes  it  their  duty  to  do  so;  but  it  by  no  means  follows 
that  the  stockholder  is  made  liable  where  there  is  no  statute  creating  such 
liability,  or  prescribing  the  means  or  mode  of  its  enforcement.  Beyond  doubt  it 
looks  to  legislation ;  nor  does  it  contain  a  word  to  justify  the  conclusi6n  that  the 
fmmers  of  the  provision  supposed  that  they  were  completing  the  end  in  view, 
as  no  attempt  is  made  to  provide  any  other  means  for  its  accomplishment  than 
legislation.  Groves  v.  Slaughter,  15  Pet,  449,  500.  Even  if  the  rule  would  be 
otherwise,  in  case  the  legislature  had  failed  to  comply  with  the  constitutional 
mandate,  still  it  is  clear  that  the  statutes  passed  in  fulfilment  of  that  require- 
ment constitute  the  unmistakable  rule  of  decision,  and  furnish  the  only  basis  of 
judicial  action.  Fusz  v.  Spaunhorst,  67  Mo.,  256,  269;  Railroad  v.  Buchanan, 
39  Ma,  485,  489;  French  v.  Teschemaker,  24  Cal,  518,  539. 

§  S67.  Stockholders  are  only  liable  for  corporation  debts  by  virtue  of  statutes; 
which  tmut  be  strictly  followed. 

Stockholders  are  not,  in  general,  liable  at  common  law  for  the  debts  of 
the  corporation;  nor  are  they  in  any  case,  unless  where  there  has  been  a 
fraudulent  conveyance  of  trust  property,  or  where  they  are  indebted  to  the 
corporation  on  account  of  stock  subscribed  whioh  remains  unpaid,  or  where 
there  has  been  a  dividend  in  liquidatiou  or  other  distribution  of  the  capital 
stock  among  the  members,  leaving  the  creditor  unpaid,  or  where  the  stock- 
holders are  made  liable  by  some  explicit  act  of  the  legislature.  Gray  v.  Coffin, 
9  Cnsb.,  192,  199;  Thompson  on  Liability  of  Corporations,  §14.  Statutes 
providing  such  a  liability  create  a  new  right  and  impose  a  new  obligation; 
and  it  is  a  familiar  doctrine  that  the  remedy  prescribed  in  such  a  case  is  ex- 
elusive  —  that  it  must  be  strictly  followed.  Erickson  v.  Nesmitb,  15  Gray,  221 ; 
>^indham  Proir.  Inst.  v.  Sprague,  43  Yt.,  502,  510;  Priest  v.  Manuf'g  Co.,  115 
Uas&j  380,  382;  Shaft  Co.  v.  Evans,  72  Penn.  St.,  331-4.    Owners  of  shares  ia 
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a  corporation  may  be  made  liable  for  the  debts  of  the  corporation  to  the  extent 
of  their  stock,  as  prescribed  by  the  charter  of  the  company  or  by  some  subse- 
quent valid  legislative  act.  By  the  act  of  becoming  stockholders  they  assent 
to  the  terms  and  assume  the  liabilities  imposed  by  the  act  creating  the  corpora- 
tion. Obligations  thus  assumed  are  limited  by  the  charter,  and  cannot  be 
extended  by  implication  beyond  the  terms  of  that  instrument  as  reasonably 
interpreted.  Where  the  individual  liability  of  the  stockholder  is  created  by 
statute,  the  remedy  of  the  creditor  is  confined  to  the  cause  of  action  prescribed 
by  the  statutory  regulation.  Lowry  v.  Inman,  46  N.  Y.,  119, 120, 127.  Whether 
the  obligation  is  imposed  and  the  remedy  given  solely  by  the  statute  or  rests 
upon  the  assent  of  the  stockholders  to  the  terms  and  conditions  of  the  act,  the 
result  is  the  same;  the  obligation  or  liability  and  the  remedy  are  inseparable, 
and  the  party  interested  is  confined  to  the  remedy  prescribed  by  the  act  and 
assented  to  by  the  stockholder.  If  the  liability  rested  solely  upon  the  contract, 
and  the  contract  provided  an  adequate  remedy,  the  parties  would  be  restricted 
to  that  remedy,  and  every  other  would  be  excluded  by  necessary  implication. 
Statutes  of  the  kind  create  a  new  remedy,  and  the  statute  prescribes  the  mode 
of  proceeding  to  enforce  it;  the  rale  being  that  the  statute  remedy  must  be  ex- 
clusively followed.  Dauchy  v.  Brown,  24  Vt.,  197,  203;  Thompson  on  Liability 
of  Stockholders,  §56;  Knowlton  v,  Ackley,  8  Cusb.,  93;  Cambridge  Water- 
works V.  Dyeing  &  Bleaching  Co.,  4  Allen,  239.  When  no  remedy  is  provided 
by  statute,  the  courts  of  Massachusetts  restrict  the  remedy  to  a  suit  in  equity, 
and  refuse  to  sustain  an  action  at  law.  Actions  at  law,  or  suits  in  equity,  are 
sometimes  maintained  in  the  courts  of  JNTew  York;  but  the  courts  of  both  these 
states  agree  that  where  the  remedy  is  a  new  one,  and  is  given  by  statute,  the 
creditor  is  limited  to  the  mode  of  proceeding  prescribed  by  the  statute.  Briggs 
V.  Penniman,  1  Ilopkins,  300,  301 ;  S.  C,  8  Cow.,  367;  Slee  v.  Bloom,  19  Johns.^ 
456 ;  Poughkeepsie  v.  Ibbotson,  24  Wend.,  473. 

Shareholders  in  a  corporation  are  not  individually  liable  at  common  law  for  the 
debts  of  the  corporation,  and,  if  liable  at  all,  it  must  be  by  some  statute  which 
not  only  creates  the  liability,  but  also  prescribes  the  manner  of  its  enforcement. 
Where  the  liability  is  general  by  statute,  without  specifying  any  remedy,  it  may 
be  enforced  by  an  appropriate  common  law  action ;  but  where  the  provision  for 
the  liability  is  coupled  with  a  special  remedy,  that  remedy,  says  Chief  Justice 
Waite,  and  that  alone,  must  be  employed.  Pollard  v.  Bailey,  20  Wall.,  520, 
627  (§§  360,  361,  supra);  Grund  v.  Tucker,  5  Kan.,  70,  77.  Argument  to  show 
that  section  32  of  article  4  does  not  furnish  any  ground  to  support  the  present 
suit  is  quite  unnecessary,  as  it  merely  purports  to  give  a  remedy  to  the  creditor 
in  a  case  where  he  has  recovered  judgment  against  the  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy  the  execution ;  in  which  event 
the  remedy  is  given  only  in  the  court  where  the  judgment  was  rendered.  State 
St.,  188,  art.  4,  §  32.  Incorporated  companies  may  bo  dissolved  in  two  modes^ 
as  provided  by  section  40  of  the  State  Statutes;  and  the  next  section  provides 
to  the  effect  that  a  corporation  which  does  not  commence  active  operations 
-within  five  years  after  filing  its  charter  with  the  secretary  of  state  shall  become 
and  be  dissolved.  State  St.,  200.  These  sections  define  what  is  meant  bv  dis- 
solution  in  the  statute,  which  plainly  gives  the  definition  to  explain  the  meaning 
of  the  subsequent  sections  of  the  same  statute.  Individual  liability  of  the 
stockholders  m  this  statute  is  first  provided  for  in  section  32,  which  pre- 
scribes the  extent  of  the  liability  and  the  mode  of  enforcing  it  as  before 
explained. 
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§  868.  A  corporation  is  not  dissolved  by  bankruptcy  or  failure  to  elect  officers 
or  do  business,  . 

Like  most  of  the  statutes  in  other  states  imposing  such  liabilities,  the  said 
section  provides  that  the  creditor,  before  proceeding  against  the  stockholder, 
shall  obtain  judgment  against  the  corporation;  the  rule  being  that  the  corpora- 
tion is  the  principal  debtor,  and  that  the  liability  of  the  stockholder  being  only 
of  a  secondary  character,  it  is  reasonable  that  the  creditor  shall  first  establish 
his  claim  against  the  party  originally  liable  before  proceeding  against  the  stock- 
holder. Prior  judgment  against  the  corporation  is  a  condition  precedent  under 
section  32;  but,  inasmuch  as  cases  might  arise  in  which  judgment  against  the 
corporation  could  not  be  obtained,  the  legislature  provided  that  where  the  cor- 
poration is  dissolved  in  the  modes  set  forth  in  the  subsequent  section,  the  cred- 
itor may  bring  a  suit  against  any  person,  or  persons,  who  were  stockholders  at 
the  time  of  such  dissolution,  without  joining  the  corporation  in  such  suit;  the 
provision  being  that  no  stockholder  shall  be  liable  to  pay  the  debts  of  the  cor- 
poration beyond  the  amount  due  on  his  stock,  and  an  additional  amount  equal 
to  the  stock  which  he  owns.  State  St.,  201.  Taken  together,  the  two  sections, 
when  properly  construed,  provide,  in  effect,  that  so  long  as  the  corporation 
exists,  the  stockholder  shall  only  be  charged  in  adjudgment  against  the  corpo- 
ration to  the  extent  of  bis  liability  for  its  debts;  that  when  the  corporation  has 
ceased  to  exist,  so  that  such  a  judgment  cannot  be  obtained,  the  suit  may  be 
brought  directly  against  the  stockholder  to  recover  the  amount  for  which  he  is 
therein  made  liable.  Judgment  must  first  be  obtained  against  the  corporation, 
unless  it  has  been  dissolved  within  the  meaning  of  the  state  statute,  whose  lan- 
guage seems  to  be  plain  and  unambiguous.  Neither  non-use  of  the  franchise, 
nor  failure  to  hold  meetings,  nor  to  elect  ofiBcers,  nor  the  pendency  of  bank- 
ruptcy proceedings,  will  have  the  effect  to  dissolve  a  corporation,  or  to  take 
away  or  suspend  the  right  to  sue  and  obtain  judgment.  B.  S.,  §  5122.  Ex- 
press provision  is  made  in  the  bankrupt  act  that  no  allowance  or  discbarge  of  a 
corporation  shall  be  granted  to  any  corporation  or  joint  stock  company,  or  to 
any  officer  or  member  thereof.  Chimney  Co.  v.  Brass  &  Copper  Co.,  91  U.  S., 
656,  665;  Revere  v,  Boston  Copper  Co.,  15  Pick.,  351,  359;  Coburn  v.  Paper 
Co.,  10  Gray,  243;  Chamberlain  v.  Manufg  Co.,  118  Mass.,  532,  536;  Bradt  v. 
Benedict,  17  N.  Y.,  93.  It  does  not  follow  that  a  corporation  is  dissolved  by 
the  sale  of  its  visible  and  tangible  property  for  the  payment  of  debts,  or  by 
the  temporary  suspension  of  its  business,  so  long  as  it  has  the  moral  and  legal 
capacity  to  increase  its  subscriptions,  call  in  more  capital,  and  resume  its  busi- 
ness, which  is  emphatically  the  condition  of  corporations  during  the  operation 
of  the  bankrupt  act.    Brinckerhoff  v.  Brown,  7  Johns.  Ch.,  216,  217,  226. 

§  369.  How  a  corporation  may  be  dissolved* 

Courts  have  often  held  that  a  corporation  may  be  dissolved  by  an  uncondi- 
tional repeal  or  surrender  of  its  charter,  in  a  manner  authorized  by  law,  and 
the  court  of  errors  of  New  York  once  held  that  if  a  corporation  suffers  acts  to 
be  done  which  destroy  the  end  and  object  for  which  it  was  created  s^nd  organ- 
ized, that  such  acts  are  equivalent  to  a  surrender  of  its  chartered  rights;  nor  is 
it  necessary  in  this  case  to  controvert  that  proposition,  as  it  is  clear  that  such  a 
corporation,  under  a  proceeding  in  bankruptcy,  cannot  be  discharged  of  its 
debts,  nor  will  such  a  proceeding  have  any  tendency  to  deprive  the  corporation 
of  the  power  to  continue  or  to  resume  its  business.  Slee  v.  Bloom,  19  Johns., 
456,  474.  In  coming  to  the  conclusion,  said  Spencer,  C.  J.,  that  the  corpora- 
tion in  this  case  is  dissolved,  I  lay  out  of  the  case  everything  of  misuser  or 

157 


§g70L  CORPORATIONS  — PRIVATE. 

non-user,  excepting  the  inflaence  which  the  fact  of  non-aser  may  have  as  evi- 
dence, connecting  with  other  facts,  to  show  the  renunciation  of  corporate  rights. 
Upon  these  authorities,  and  for  the  reasons  given  by  the  chancellor,  the  chief 
justice  admitted  that  neither  misuser  nor  non-user  could  be  regarded  as  a  sub- 
stantial and  specific  ground  of  dissolution.  Since  that  time  the  court  of 
appeals  has  decided  that,  in  order  to  infer  a  surrender  of  corporate  franchise, 
the  circumstances  must  be  such  that  the  corporation  has  lost  all  povoer  to  con- 
tinue or  resume  its  business;  which  is  not  true  of  the  corporation  in  this  case, 
and  never  can  be  by  the  operation  of  the  bankrupt  proceedings,  not  even  when 
such  proceedings  are  followed  by  misuser  or  non-user.  Bradt  t>.  Benedict,  IT 
N.  Y.,  93,  99.  When  the  cases  are  carefully  considered,  it  is  clear  that  the 
exact  rule  to  be  applied  in  such  a  case,  in  Massachusetts  and  New  York,  is  not 
substantially  diflFerent.  Controversy  upon  that  subject  can  hardly  exist;  but 
the  complainants  contend  that  a  corporation  within  the  meaning  of  the  state 
statute  is  dissolved  when  it  has  gone  into  bankruptcy,  and  has  ceased  to  hold 
meetings,  elect  oflBcers,  or  do  business,  for  which  they  refer  to  the  decisions  of 
the  supreme  court  of  Missouri,  and  Insist  that  they  are  analogous,  and  that 
they  should  furnish  the  rule  of  decision.  Moore  v,  Whitcorab,  48  Mo.,  543, 
S47 ;  State  Savings  Inst.  ^.  Kellogg,  52  Mo.,  583.  Much  discussion  of  the  first 
case  may  well  be  omitted,  as  the  bill  averred  that  the  charter  was  repealed  and 
the  corporation  dissolved,  which  does  not  seem  to  have  been  controverted 
by  the  defendant.  Where  a  charter  is  legally  repealed  it  is  safe  to  conclude  that 
the  charter  rights  cease  to  ^ist.  Crease  t;.  Babcock,  23  Pick.,  334,  346.  Both 
of  the  Missouri  cases  adopt  the  rule  announced  in  the  original  Kew  York  case, 
that  a  corporation  may  be  dissolved  by  a  surrender  of  its  franchises,  and  that 
if  it  suffer  acts  to  be  done  which  have  the  effect  of  destroying  the  end  or 
object  for  which  it  tvas  created,  it  is  equivalent  to  a  surrender  of  its  rights,  and 
is,  in  effect,  a  dissolution  of  the  charter;  but  they  both  overlook  the  fact  that 
the  doctrine  of  the  original  case  is  materially  qualified  by  a  later  case,  and  that 
the  doctrine,  if  not  qualified,  is  utterly  inconsistent  with  the  bankrupt  act,  un- 
less it  be  admitted  that  every  corporation  which  is  adjudged  bankrupt  is  dis- 
solved. Thousands  of  corporations,  after  going  through  bankruptcy,  have 
proceeded  in  business  and  become  prosperous,  and  no  one  ever  heard  that  they 
were  dissolved,  or  that  creditors  could  not  bring  a  suit  against  such  corporation 
and  proceed  to  judgment.  Kor  is  there  anything  in  the  later  case  from  that 
Btate  which  adds  any  greater  strength  to  the  conclusion  than  is  found  in  the 
two  earlier  cases.  Perry  m.  Turner,  55  Mo.,  418,  422.  All  of  these  eases,  in- 
cluding the  original  case  from  New  York,  are  put  upon  the  ground  that  the 
creditor,  under  the  particular  provision,  is  without  remedy  until  the  corporation 
is  dissolved;  and  that,  inasmuch  as  he  cannot  effect  a  technical  dissolution,  he 
ought,  as  a  matter  of  expediency,  to  be  allowed  to  prove  a  practical  or  sub- 
stantial termination  of  the  corporate  existence  of  the  principal  debtor. 

§  S70.  Remedy  where  none  is  created  hy  statute. 

When  a  general  liability  is  created  by  statute  without  a  remedy  being  given, 
the  right  may  be  enforced  by  an  appropriate  action  at  law;  but  when  the  pro- 
vision creating  the  liability  is  coupled  with  one  for  a  special  remedy,  that  rem- 
edy^  says  Chief  Justice  Waite,  arid  that  alone^  must  he  ^pursued.  Stockholders 
are  declared  individually  liable  in  certain  cases,  to  a  certain  amount,  by  the 
Missouri  statute,  but  the  creditor  is  not  left  to  select  his  remedy,  as  that  is 
specifically  pointed  out  by  the  statute.  Specific  remedy  is  given,  but  the  legis- 
lative act  gives  no  definition  whatever  of  dissolution,  or  of  what  is  meant  when 
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it  is  said  that  a  corporation  has  surrendered  its  franchises,  iFTo  modeof  enforcing 
such  a  liability  was  provided  in  the  New  York  statute,  which  left  it  to  the 
court  to  provide  a  remedy,  under  which  the  courts  have  held  that  the  creditor 
may  elect  to  proceed  in  equity,  or  to  bring  an  action  at  law;  but  a  precise 
method  for  this  purpose  is  provided  by  the  Missouri  statute,  without  giving  any 
.definition  whatever  of  what  is  meant  by  the  dissolution  of  the  charter  of  an 
iDcoq>orated  company.  Massachusetts  limits  a  resort  to  equity,  when  no  rem- 
edy  is  prescribed,  but  enforces  the  rule  that  the  remedy  must  be  followed 
whenever  it  is  prescribed,  and  denies  all  other.  Cambridge  Water-works  v. 
Dyeing  &  Bleaching  Co.,  4  Allen,  239.  Statutory  regulations  upon  the  sub- 
ject have  been  enacted  by  the  legislature  of  Maryland,  which  is  silent  as  to  the 
remedy,  and  the  court  of  appeals  of  that  state  bold  that  the  liability  may  be 
enforced  in  an  action  of  law  by  one  creditor  against  a  single  stockholder,  even 
though  it  appear  that  there  are  other  creditors.  Korris  v.  Johnson,  84  Md., 
485,  490.  Statutory  enactments  exist  in  ^certain  states  which  declare  the  un- 
qualified liability  of  stockholders;  and  where  that  is  so,  and  no  mode  of  pro^ 
cedure  for  enforcing  it  is  provided,  it  is  conceded  that  creditors  may  resort  to 
equity,  as  in  a  creditor's  bill,  to  compel  the  stockholders  to  pay  their  respective 
claims.  Such  a  case  arose  in  Maryland,  ynder  a  statute  of  that  state,  and  the 
court  of  appeals  remarked  that  the  statute  under  the  laws  in  some  other  states 
was  silent  as  to  the  remedy,  providing  no  form,  and  designating  no  tribuhal 
where  satisfaction  may  be  had.  In  such  cases,  say  the  court,  it  is  universally 
conceded  that  the  creditors  may  have  relief  in  equity ;  and  they  refer  to  the 
reported  cases  in  New  York  to  support  the  proposition.  Norris  v.  Johnson, 
"ubi  9tipra.  When  no  temedy  to  enforce  such  a  liability  is  provided  in  Massa- 
chusetts, they  restrict  it  to  equity ;  whereas,  in  New  York,  the  better  opinion 
is  that  the  courts  allow  the  creditor  to  select  his  remedy,  either  law  or  equity, 
unless  tbe  remedy  is  prescribed  by  statute;  and  the  statute  of  Missouri  gives  a 
remedy  against  the  stockholder,  as  well  before  as  after  dissolution.  Dissolu- 
tion most  precede  the  remedy  in  Netv  York,  but  in  Missouri  the  creditor  may 
have  his  remedy  either  before  or  after  dissolution,  if  the  other  needful  circum- 
stant^es  concur.  Except  Vvhen  the  corporation  is  dissolved,  the  liability  of  the 
stockholder  under  the  constitution  and  statute  of  the  state  is  secondary,  and 
can  only  be  enforced  after  judgment  against  tbe  party  presumably  liable,  and 
return  of  exeontioti  that  there  cannot  be  found  any  property  whereon  to  levy 
the  execution.  State  St.,  56,  198.  Clearly,  the  remedy  in  such  a  case  must  be 
by  action  at  law,  in  accordance  with  the  practice  in  all  or  most  of  the  states 
where  similar  statutes  have  been  passed.  Grund  v.  Tucker,  6  Kan.,  70,  77. 
Whatever  right  the  creditor  had  under  the  other  sections  does  not  arise  out  of 
contract,  but  is  given  by  statute,  and  depends  entirely  upon  its  proper  con- 
struction. Kritzer  v.  Woodson,  19  Mo.,  327;  Ochiltree  t>.  Contracting  Co.,  64 
Mo.,  113,  117;  Dauchy  v.  Brown,  dupra;  Eriokson  i).  Nesmith,  4  Allen,  233; 
Halsey  v.  McLean,  12  Allen,  438. 

Sufficient  has  already  been  remarked  to  show  that  when  a  statute  confers  a 
right  and  imposes  a  liability,  without  providing  a  distinct  remedy  for  its  en- 
forcement, the  common  law  will  supply  the  omission  by  giving  to  a  party  an 
appropriate  action  by  which  his  right  may  be  enforced;  but  it  is  equally  well 
settled  in  principle,  and  by  all  the  authorities,  that  when  a  statute  confers  a 
right  and  provides  a  remedy,  that  remedy,  and  that  only,  must  be  pursued. 
Knowlton  v.  Ackley,  8  Cush.,  93,  97;  Kelton  v,  Phillips,  3  Mete,  61;  Dauchy 

V.  Brown,  24  Vt.,  197-203.    Apply  that  principle  in  the  case  before  the  court, 
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and  it  is  plain  that  the  bill  in  this  case  cannot  be  maintained^  as  the  statute 
plainly  indicates  an  action  at  law  as  the  remedy  of  the  creditor  against  the 
stockholder,  even  when  it  apj)€ars  that  the  corporation  is  dissolved.  Prior  to 
dissolution  it  is  as  clear  as  anything  can  be,  that  the  action  at  law  is  the  only 
remedy  provided  by  the  statute  to  enforce  such  a  right,  and  it  is  equally  clear 
that  no  other  remedy  is  in  terms  given  to  the  creditor,  even  where  it  is  shown 
that  the  corporation  is  dissolved  in  one  of  the  two  modes  pointed  out  in  the 
state  statute.  Mere  non-user  of  its  franchises  is  not  a  surrender,  nor  are  courts 
warranted  in  enforcing  a  surrender  from  an  abandonment  of  its  franchises, 
unless  there  is  something  in  the  act  of  incorporation  to  justify  it.  The  Regents 
V,  Williams,  9  Gill  &  John.,  865,  420.  Standard  authorities  show  that  a  cor- 
poration will  not  be  dissolved  by  a  sale  of  the  franchise,  or  of  all  the  corporate 
property;  nor  by  a  settlement  of  all  its  concerns  and  a  division  of  the  surplus; 
nor  by  a  cessation  of  all  corporate  acts;  nor  by  any  abuse  of  corporate  poAvers; 
nor  by  the  doing  of  acts' which  constitute  a  forfeiture  of  the  charter, —  without 
a  judgment  to  that  effect  by  a  competent  court.  Such  dissolution,  it  is  said, 
can  only  take  place  in  the  following  ways:  JP'iraty  by  an  act  of  the  legislature, 
in  cases  where  power  is  reserved  for  that  purpose;  aecondj  by  a  surrender  of 
the  charter  and  a  valid  acceptance  of  the  same  by  the  proper  authority ;  thirds 
by  a  loss  of  all  its  members,  or  of  all  the  members  of  an  integral  part,  so  that 
the  exercise  of  corporate  functions  cannot  be  restored ; /bwr^A,  by  forfeiture, 
which  must  be  declared  by  the  judgment  of  a  competent  court.  Angell  & 
Ames  on  Corp.  (4th  ed.),  §  773;  Abbott  Dig.,  Corp.,  291;  Boston  Glass  Manuf, 
V.  Langdon,  24  Pick.,  49,  52;  Slee  v.  Blum,  5  John.  Ch.,  366,  379;  Canal  Co.  v. 
Eailrbad  Co.,  4  Gill  &  J.,  1,  121;  Wilde  v.  Jenkins,  4  Paige  Ch.,  481,  488; 
Niagara  Bank  v.  Johnson,  8  Wend.,  645,  652. 

§  371.  Under  Maaaackusetta  statute  prescribing  the  eriforcement  of  Individ^ 
ual  responsibility  of  stockholders  of  corporations^  the  action  must  be  at  laWj  not 
in  equity. 

Equity,  in  the  form  of  a  creditors'  bill,  is  the  remedy  chosen  by  the  com- 
plainants, to  which  the  respondents  have  demurred  for  the  want  of  equitable 
support,  or  of  authority  under  the  state  statute.  Among  other  things,  the 
statute  provides  that  when  such  a  corporation  is  dissolved,  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person  or  persons  who  were  stockholders  at 
the  time  of  such  dissolution,  without  joining  the  corporation  in  such  suits. 
Nothing  is  found  in  that  language  to  justify  an  inference  that  the  legislature 
intended  to  give  the  creditors  a  creditors'  bill  as  a  remedy,  but  the  whole  scope 
of  the  sentence  points  to  an  action  at  law.  Confirmation  of  that  flows  from 
what  follows,  as  the  parties,  if  they  pay  more  than  their  proportion,  are  plainly 
given  an  action  for  contribution,  after  the  creditor  or  creditors,  as  the  case  may 
be,  have  had  judgment  and  execution  in  their  favor,  and  have  collected  the 
amount.  Support  to  that  view  is  also  derived  from  the  fact  that  the  bill  shows 
no  equity.  Both  parties  agree  that  the  statute  does  not  charge  the  stockholders 
generally  for  the  debts  of  the  corporation.  Nothing  of  the  kind  is  alleged  or 
pretended  in  argument;  and,  if  it  were,  it  could  not  be  supported  for  a  mo- 
ment, as  the  statute  provides  that  no  stockholder  shall  be  liable  to  pay  the  debts 
of  the  corporation  beyond  the  amount  duo  on  his  stock,  and  an  additional 
amount  equal  to  the  stock  owned  by  him,  which  brings  the  case  within  the 
admitted  definition  of  a  statutory  liability,  from  which  it  follows  that,  if  the 
statute  provides  the  mode  of  enforcement,  that  mode  is  exclusive  of  all  others, 
and  must  be  followed. 
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Ilesort  to  equity  is  wholly  unnecessary  in  this  case,  the  facts  showing  that 
the  complainants,  if  they  have  any  claim,  may  enforce  it  in  a  suit  at  law;  nor 
has  the  court  any  discretion  upon  the  subject,  as  it  is  reasonably  plain  that  an 
action  at  law  is  the  remedy  contemplated  by  the  legislature;  or,  if  not,  then  it 
is  plainly  a  case  where  a  liability  is  imposed  by  statute,  without  providing  the 
means  for  its  enforcement,  in  which  the  general  rule  is  that  it  must  be  enforced 
by  an  appropriate  common  law  action.  Pollard  v.  Bailey,  20  Wall.,  620,  527 
{§§  360,  361j ^upra);  Knowlton  v.  Ashley,  8  Gush.,  93-97.  For  these  reasons 
I  am  of  the  opinion  that  there  is  no  equity  in  the  bill,  and  that  the  demurrer 
must  be  sustained.  Decree  for  the  respondents,  dismissing  the  bill  of  com- 
plaint. 

HATCH  V.  DANA, 
ai  Otto,  205-215.    1879.) 

Appeal  from  IT.  S.  Circuit  Court,  Southern  District  of  Illinois. 

SrATEMEinr  of  Facts. —  Dana,  a  judgment  creditor  of  the  Chicago  Republican 
Company,  who  had  issued  an  execution  upon  which  there  had  been  a  return  of 
ntUla  boruxj  filed  this  bill  against  Hatch  and  others,  stockholders  of  the  corpo- 
ration, to  subject  their  unpaid  subscriptions  to  the  stock.  The  bill  was  dis- 
missed as  to  all  the  other  defendants  except  Hatch  and  Williams  and  a  decree 
rendered  against  them  for  over  $9,000,  with  the  proviso  that  only  $7,000  should 
be  collected  from  either  one  of  them,  as  that  was  the  amount  each  of  them 
owed  the  corporation.    They  appealed. 

Opinion  by  Ms.  Justicb  Stbono. 

This  bill  is  an  ordinary  creditor's  bill,  the  sole  object  of  which  is  to  obtain 
payment  of  the  complainant's  judgment.  It  is  true,  it  is  brought  on  behalf  of 
the  complainant  and  all  other  creditors  of  the  corporation  who  might  choose 
to  come  in  and  seek  relief  by  it,  contributing  to  the  expense  of  the  suit.  But 
no  other  creditors  came  in ;  and  it  does  not  appear  that  there  is  any  other  cred- 
itor, unless  it  be  one  of  the  stockholders,  who  was  made  a  defendant,  and  who 
filed  a  cross-bill  which  he  afterwards  dismissed.  All  the  stockholders  were  not 
made  defendants.  The  bill  was  not  a  bill  seeking  to  wind  up  the  company.  It 
sought  simply  payment  of  a  debt  out  of  the  unpaid  stock  subscriptions.  That 
unpaid  stock  subscriptions  are  to  be  regarded  as  a  fund  which  the  corporation 
holds  for  the  payment  of  its  debts  is  an  undeniable  proposition.  But  the  ap- 
pellants insist  that  a  creditor  of  an  insolvent  corporation  is  not  at  liberty  to 
proceed  against  one  or  more  delinquent  subscribers  to  recover  the  amount  of 
his  debt,  without  an  account  being  taken  of  other  indebtedness,  and  without 
bringing  in  all  the  stockholders  for  contribution.  They  insist,  also,  that  by  the 
terms  of  the  subscriptions  for  stock  made  by  these  appellants  they  were  to  pay 
for  the  shares  set  opposite  their  names  respectively,  ^'  as  called  for  by  the  said 
company ; "  that  the  company  made  no'  calls  for  more  than  thirty  per  cent. ; 
that,  therefore,  this  company  could  not  recover  the  seventy  per  cent,  unpaid 
without  making  a  previous  call;  and  that  a  court  of  equity  will  not  enforce  the 
contract  differently  from  what  was  contemplated  in  the  subscription. 

§  372.  T/ie  liability  of  stochliolders  for  unpaid  subscriptions  in  law  and  in 
equity  is  several  and  not  joint. 

These  positions,  we  think,  are  not  supported  by  the  authorities, —  certainly 

not  by  the  more  modern  ones, —  nor  are  they  in  harmony  with  sound  reason, 
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when  considered  with  reference  to  the  facts  of  this  case.  The  liability  of  a  sub- 
scriber for  the  capital  stock  of  a  company  is  several,  and  not  joint.  By  bis 
subscription  each  becomes  a  several  debtor  to  the  company,  as  much  so  as  if 
he  had  given  his  promissory  note  for  the  amount  of  his  subscription.  At  law, 
certainly,  his  subscription  may  be  enforced  against  him  without  joinder  of 
other  subscribers;  and  in  equity  his  liability  does  not  cease  to  be  several.  A 
creditor's  bill  merely  subrogates  the  creditor  to  the  place  of  the  debtor,  and 
garnishes  the  debt  due  to  the  indebted  corporation.  It  does  not  change  the 
character  of  the  debt  attached  or  garnished.  It  may  be  that  if  the  object  of 
the  bill  is  to  wind  up  the  affairs  of  this  corporation,  all  the  shareholders,  at 
least  so  far  as  they  can  be  ascertained,  should  be  made  parties,  that  complete 
justice  may  be  done  by  equalizing  the  burdens,  and  in  order  to  prevent  a  mul- 
tiplicity of  suits.  But  this  is  no  such  case.  The  most  that  can  be  said  is  that 
the  presence  of  all  the  stockholders  might  be  convenient,  not  that  it  is  neces- 
sary. When  the  only  object  of  a  bill  is  to  obtain  payment  of  a  judgment 
against  a  corporation  out  of  its  credits  or  intangible  property,  that  is,  out  of  its 
unpaid  stock,  there  is  not  the  same  reason  for  requiring  all  the  stockholders  to 
be  made  defendants.  In  such  a  case  no  stockholder  can  be  compelled  to  pay^ 
more  than  he  owes. 

§  373.  In  ah  iU  to  subject  unpaid  stock  siibscriptiofiSj  it  is  not  necessary  that 
all  the  stockholders  should  he  parties.. 

In  Ogilvie  v.  Knox  Ins.  Co.,  22  How.,  380  (§§  189-191,  suprci)^  the  question 
was  considered.  That  was  a  case  in  which  several  judgment  creditors  of  a 
corporation  had  brought  a  creditor's  bill  against  it  and  thirty-six  subscribers  to- 
its  capital  stock.  The  bill  alleged  that  the  complainants  had  recovered  judg- 
ments against  the  company,  upon  which  executions  had  been  issued  and  returned 
^^no  property;"  that  the  other  defendants  had  severally  subscribed  for  its 
stock;  and  that  the  subscriptions  remained  unpaid,  payment  not  having  been 
enforced  by  the  company..  The  prayer  of  the  bill  was  that  these  other  de- 
fendants might  be  decreed  to  pay  their  'subscriptions,  and  that  the  judgments 
might  be  satisfied  out  of  the  sum  paid.  It  was  objected,  as  here,  that  the  bill 
was  defective  for  want  of  proper  parties;  but  the  court  held  the  objection  un- 
tenable. In  delivering  the  opinion  of  the  court,  Grier,  J.,  said :  "  The  creditors 
of  the  corporation  are  seeking  satisfaction  out  of  the  assets  of  the  company  to- 
which  the  defendants  are  debtors.  If  the  debts  attached  are  sufficient  to  pay 
their  demands,  the  creditors  need  look  no  further.  They  are  not  bound  to  settlo 
up  all  the  affairs  of  this  corporation,  and  the  equities  between  its  various  stock- 
holders, corporators  or  debtors.  If  A.  is  bound  to  pay  his  debt  to  the  corpora- 
tion in  order  to  satisfy  its  creditors,  he  cannot  defend  himself  by  pleading  that 
these  complainants  might  have  got  their  satisfaction  out  of  B.  as  well.  It  is 
true,  if  it  be  necessary  to  a  complete  satisfaction  of  the  complainants  that  the 
corporation  be  treated  as  an  insolvent,  the  court  may  appoint  a  receiver,  with 
authority  to  collect  and  receive  all  the  'debts  due  to  the  company,  and  adminis- 
ter all  its  assets.  In  that  way  all  the  other  stockholders  or  debtors  may  be 
made  to  contribute."  The  court,  therefore,  directed  a  decree  against  the 
respondents  severally  for  such  amounts  as  appeared  to  be  due  and  unpaid  by 
each  of  them  for  their  shares  of  the  capital  stock.    '  - 

This  case  is  directly  in  point,  and  it  does  not  stand  alone.  In  Bartlett  v^ 
Drew,  57  N.  Y.,  587,  it  was  ruled  that  when  the  property  of  a  corporation 
had  been  divided  amongst  its  stockholders  before  all  its  debts  had  been  paid,  a 
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judgment  creditor,  after  the  return  of  an  execution  unsatisfied,  might  maintain 
an  action,  in  the  nature  of  a  creditor  s  bill,  against  a  stockholder  to  reach  what- 
soever was  so  received  by  him,  and  that  he  was  not  required  to  make  all  the 
stockholders  parties  to  the  action;  that  he  had  nothing  to  do  with  the  equities 
between  the  stockholders,  unless  he  chose  to  intervene  to  settle  them.  This  is 
much  beyond  what  the  complainant  needs  in  this  case.  It  is  enforcing  against 
stockholders  in  severalty  what  the  corporation  could  not  enforce,  without  any 
regard  to  the  equities  of  one  against  the  others.  So  in  Pierce  v,  Milwaukee 
Construction  Co.,  38  Wis.,  253,  which  was  a  proceeding  analogous  to  a  cred- 
itor's bill,  and  brought  to  enforce  payment  to  a  judgment  creditor  of  the  com- 
pany of  unpaid  subscriptions  to  its  capital  stock,  it  was  ruled  that  the  complaint 
was  not  bad  because  all  the  stockholders  were  not  made  defendants.  This,  it 
is  true,  was  a  proceeding  under  a  statute,  but  it  was  a  statute  enacting  substan- 
tially this  equity  rule. 

In  Marsh  v.  Burroughs,  1  Woods,  468,  a  bill  of  certain  creditors  who  had 
recovered  judgments  against  a  bank,  to  recover  from  some  stockholders  who 
had  not  paid  in  full  their  subscriptions,  non-joinder  of  parties  was  set  up  in 
defense.  Mr.  Justice  Bradley  said :  ^^  A  judgment  creditor  who  has  exhausted 
his  legal  remedy  may  pursue  in  a  court  of  equity  any  equitable  interest,  trust 
or  demand  of  his  debtor,  in  whosesoever  hands  it  may  be.  And  if  the  party 
thus  reached  has  a  remedy  over  against  other  parties  for  contribution  or  in- 
demnity, it  will  be  no  defense  to  the  primary  suit  against  him  that  they  are 
not  parties.  If  a  creditor  were  to  be  stayed  until  all  such  parties  could  be 
made  to  contribute  their  proportionate  share  of  the  liability,  he  might  never 
get  bis  money."  The  case  of  Wood  v.  Dummer,  3  Mason,  308  (§§  378-388, 
tn/ra),  upon  which  the  appellants  largely  rely,  was  not  an  attempt  to  reach 
unpaid  stock  subscriptions.  It  was  sought  to  follow  the  property  of  a  corpora- 
tion paid  over  to  its  shareholders  before  its  debts  were  paid.  But  even  in  that 
case  the  bill  was  sustained,  though  all  the  shareholders  were  not  made  defend- 
ants. Those  not  sued  appear  to  have  been  treated  only  as  convenient,  not  as 
necessary  parties. 

The  cases  of  Pollard  v.  Bailey,  20  Wall,  620  (§§  360,  S6l,. supra),  and  Terry 
V.  Tubnian,  92  U.  S.,  156,  are  not  in  conflict  with  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.,  380  (§§  189-191,  supra).  They  arose  under  statutory  provisions  impos- 
ing upon  the  stockholders  of  banks  a  liability  for  the  debts  of  the  corporation, 
"in  proportion  to  their  stock  held  therein."  It  was  this  liability  beyond  the 
stock  sabscription  which  was  sought  to  be  enforced,  and  as  it  was  only  a  pro- 
portional liability,  its  extent  could  be  ascertained  only  when  the  obligation  of 
the  other  shareholders. was  taken  into  consideration.  Hence  it  was  ruled  that  the 
proper  mode  of  proceeding  was  by  bill  in  equity  in  which  an  account  of  the 
debts  and  stock  could  be  taken  and  a  pro  rata  distnbution  could  be  made. 
Not  a  hint  was  given  that  the  latter  case  was  intended  to  be  questioned  or 
qualified.  Indeed,  Pollard  v.  Bailey  and  Terry  v.  Tubman  have  little  analogy 
to  it,  or  to  the  case  we  have  now  before  us.  They  were  both  suits  at  law. 
The  debt  due  by  these  appellants  to  the  corporation  of  which  they  are  mem- 
bers is  a  fixed  and  definite  one,  and  it  is  neither  more  nor  less  because  other 
debts  may  be  due  to  the  company  from  other  stockholders.  We  hold,  there- 
fore, that  the  complainant  was  under  no  obligation  to  make  all  the  stock- 
holders of  the  bank  defendants  in  his  bill.  It  was  not  his  duty  to  marshal  the 
assets  of  the  bank,  or  to  adjust  the  equities  between  the  corporators.  In  all 
that  be  had  no  interest.    The  appellants  may  have  had  such  an  interest,  and, 
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if  so,  it  was  quite  in  their  power  to  secare  its  protection.  They  might  have 
moved  for  a  receiver,  or  they  might  have  filed  a  cross-bill,  obtained  a  dis- 
covery of  the  other  stockholders,  brought  them  in,  and  enforced  contribution 
from  all  who  had  not  paid  their  stock  subscriptions.  Their  equitable  right  to 
contribution  is  not  yet  lost 

§  374*  That  the  subscriptions  were,  pay  able  ^^as  called  for  hy  the  company  ^^ 
do^s  not  protect  the  stockholders  against  creditors. 

That  the  appellants  are  not  protected  by  the  fact,  if  such  was  the  fact,  that 
their  subscriptions  for  stock  were  payable  "as  called  for  by  the  company,"  we 
think  is  clear.  Assuming  that  such  a  clause  in  the  subscription  meant  more 
than  an  agreement  to  pay  on  demand,  and  that  it  contemplated  a  formal  call 
upon  all  subscribers  to  the  stock  of  the  company,  the  sutecriptions  were  still 
in  the  nature  of  a  fund  for  the  payment  of  the  company's  debts,  and  it  was 
the  duty  of  the  company  to  make  the  calls  whenever  the  funds  were  needed  for 
such  payment.  If  they  were  not  made,  the  otBcers  of  the  company  violated 
their  trust,  held  both  for  the  stockholders  and  the  company.  And  it  would 
seem  to  be  singular  if  the  stockholders  could  protect  themselves  from  paying 
What  they  owe  by  setting  up  the  default  of  their  own  agents.  But  in  this 
case  .the  company  went  out  of  business  before  the  complainant  obtained  bis 
judgment,  and  it  does  not  appear  that  since  that  time  it  has  had  any  officers 
who  could  make  the  calls.  Before  that  time  its  president  was  d^ad.  How- 
ever this  may  be,  it  is  well  settled  that  a  court  of  equity  may  enforce  payment 
of  stock  subscriptions  though  there  have  been  no  calls  for  them- by  the  com- 
pany. In  Henry  v.  Bailroad  Co.,  17  Ohio,  187,  a  suit  brought  by  a  judgment 
creditor  of  a  corporation  to  enforce  payment  by  its  stockholders  of  their  un- 
paid subscriptions,  for  which  calls  had  not  been  made,  it  was  held  that  when  a 
company  ceases  to  keep  up  its  organization,  and  abandons  all  action  under  the 
charter,  a  proceeding  at  the  instance  of  the  creditor  becomes  indispensable.  It 
was  further  said:  "When  a  company,  becoming  insolvent,  as  in  this  case,  aban- 
dons all  action  under  its  charter,  the  original  mode  of  making  calls  upon  the 
stockholders  cannot  be  pursued.  The  debt,  therefore,  from  that  time  must  be 
treated  as  due  without  further  demand."  This  means,  of  course,  as  between 
the  debtor  and  the  creditor  of  the  corporation.  After  all,  a  company  call  is 
but  a  step  in  the  process  of  collection,  and  a  court  of  equity  may  pursue  its 
own  mode  of  collection,  so  that  no  injustice  is  done  to  the  debtor. 

§  375.  A  bill  in  equity  is  a  ^^caU  "  to  which  stockholders  mtist  respond. 

In  the  English  courts  a  mandamus  is  sometimes  awarded  to  compel  the 
directors  to  make  the  necessary  calls.  Queen  v.  Victoria  Park  Co.,  1  Ad.  & 
EL,  N.  S.,  544;  Queen  v.  Ledgtird,  id.,  616;  The  King  v.  Katharine  Dock  Co., 
4  Barn.  &  Ad.,  360.  But  this  remedy  can  avail  only  when  there  are  directors. 
The  remedy  in  equity  is  more  complete,  and  it  is  well  recognized.  Ward  v. 
Griswoldville  Manufg  Co.,  16  Conn.,  593.  In  such  cases  it  is  nowhere  held, 
so  far  as  we  know,  that  a  formal  call  must  be  made  before  a  bill  can  be  filed. 
Indeed,  the  filing  of  the  bill  is  equivalent  to  a  call.  Before  it  is  filed,  the  court 
has  no  jurisdiction  of  the  matter.  In  bankruptcy,  an  assessment  or  a  call 
may  be  made,  for  the  assignee  of  a  bankrupt  corporation  succeeds  to  its  rights 
and  becomes  the  legal  ownjar.  Not  so  in  equity.  In  The  Dalton,  etc.,  R.  Co. 
V.  McDaniel,  56  Ga.,  191,  a  creditor's  bill  very  like  the  present  was  filed.  It 
was  objected  by  the  stockholders,  who  were  defendants,  that  it  was  for  the 
directors  of  the  company  and  not  for  the  court  to  call  in  the  stock  subscrip- 
tions, and  that  their  contract  only  obligated  them  tp  obey  a  call  emanating 
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from  the  company;  but  it  was  paled  that  "  principle  and  sound  reason  accord 

with  authority  that  equity  will  grant  relief  in  all  such  cases." 

In  view  of  these  considerations  we  think  none  of  the  assignments  of  error 

are  sustained  t^  jx:       j 

Decree  affirmed, 

THE* PAPER  COMPANY  v.  WAPLES. 
(Circuit  Court  for  Louisiana:  8  Woods,  84-38.    1877.) 

Statement  of  Facts. —  This  was  an  action  by  the  trustees  in  bankruptcy  of 
an  insolvent  corporation  to  recover  the  unpaid  balance  of  defendant's  subscrip- 
tion for  stock.  The  terms  of  the  charter  and  further  facts  appear  in  the  opin- 
ion  of  the  court. 

Opinion  by  Woods,  J. 

This  is  not  the  case  where  there  has  been  a  subscription  of  stock,  and  the 
by-laws  or  other  regulations  adopted  by  the  stockholders  or  directors  prescribe 
bow  the  subscriptions  shall  be  called  in,  or  the  charter  itself  declares  in  what 
instalments  the  directors  may  call  in  the  stock  payments.  In  such  a  case,  there 
can  be  no  doubt  that  the  entire  stock  subscribed,  whether  called  in  by  the 
directors  or  not,  is  a  fund  for  the  satisfaction  of  the  debts  of  the  corporation^ 
and  its  payment  can  be  enforced.  Such  regulations  only  pertain  to  the  admin^ 
istration  of  the  affairs  of  the  corporation.  In  this  case  the  charter,  which  was 
required  to  be  recorded  in  a  public  oSlce,  and  published  in  a  newspaper  at  the 
domicile  of  the  corporation,  prescribed  the  instalments  by  which  forty  per 
cent,  of  the  stock  subscribed  should  be  paid,  and  then  declared  that  the  residue^ 
or  any  portion  thereof,  should  not  be  called  for  unless  with  the  assent  of  three- 
fourths  of  the  stockholders,  and  then  only  to  increase  the  business  of  the  cor- 
poration. 

§  376.  Liability  of  shareholders  stated. 

The  rule  with  regard  to  unpaid  subscriptions  of  stock  is  this:  that  whatever 
8am  is  subscribed  by  the  stockholders,  and  held  out  to  the  public  as  the  stock 
of  the  corporation,  is  liable  to  be  called  in  for  the  payment  of  its  debts,  even 
though  the  directors  may  refuse  to  make  the  call.  Purton  v.  N.  O.  &  C.  R. 
Co.,  3  La.  Ann.,  19.  The  power  conferred  upon  directors  to  call  in  instalments 
upon  the  shares  is  a  discretionary  power;  but  that  discretion  is  merely  modal, 
relating  to  the  time  and  manner  of  making  payments.  When  the  wants  of 
the  company  require  those  payments,  it  becomes  the  duty  of  the  directors  to 
cause  them  to  be  made,  as  much  so  as  to  require  payment  of  debts  due  the 
company.  It  is  not  discretionary  with  the  directors  to  say  whether  or  not  the 
debts  of  the  company  shall  be  paid  when  they  have  the  power  to  compel  pay- 
ment. Ward  V.  Griswoklville  Manufg  Co.,  16  Conn.,  601.  These  doctrines 
are  well  established.  Do  they  apply  to  the  case  in  hand  ?  It  is  to  the  charter 
of  a  corporation  that  reference  is  to  be  made  to  determine  the  rights  of  the 
public.     Stark  v.  Burke,  9  La.  Ann.,  341. 

§  877.  Creditors  cannot  compel  the  payment  of  unpaid  svhscriptions  which  hy 
the  charter  are  not  payable  save  on  vote  of  thre&fourths  of  the  subscribers. 

Now,  looking  at  the  charter  of  the  Louisiana  Paper  Manufacturing  Com- 
pany, what  was  the  contract  which  the  public  was  advised  the  stockholders 
had  entered  into  with  the  corporartion  ?  Not  to  pay  their  subscriptions  abso- 
lutely, nor  to  pay  them  when,  in  the  discretion  of  the  directors,  it  might  be 
necessary  for  the  wants  of  the  company.  No  obligation  was  assumed  to  pay 
any  more  than  fortiy  per  cent,  of  the  stock  subscribed,  unless  upon  the  vote  of 
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three-fourths  of  the  stockholders,  and  then  for  a  particular  purpose.  Clearly, 
as  between  the  corporation  and  the  stockholders,  the  unpaid  stock  above  forty 
per  cent,  could  not  be  called  in  except  on  the  terms  prescribed  by  the  charter. 
The  public,  the  creditors  of  the  corporation,  are  in  no  stronger  position  than 
the  corporation  itself,  for  the  charter,  which  informed  the  public  of  the  amount 
of  the  capital  stock  of  the  corporation,  also  gave  notice  that  the  stockholders 
were  under  no  obligation  to  pay  more  than  forty  per  cent.,  except  on  their  own 
vote,  carried  by  a  majority  of  three-fourths,  and  for  a  particular  purpose.  If 
the  directors  had  called  a  meeting  of  the  stockholders  to  vote  on  the  question 
of  calling  in  the  unpaid  sixty  per  cent,  of  the  stock,  and  the  stockholders  had 
refused  their  assent,  would  it  have  been  the  duty  of  the  directors,  would  they 
have  had  any  power,  to  call  it  in,  notwithstanding  the  adverse  vote?  Clearly 
not.  Is  their  duty  to  call  in  the  stock  any  clearer,  or  their  power  any  greater, 
because  no  such  meeting  has  been  called  and  no  such  vote  taken?  The  stock- 
holders have  made  their  contract  with  the  corporation,  the  public  have  been 
explicitly  advised  of  its  terms,  and  the  stockholders,  therefore,  can  only  be  held 
to  perform  what  they  hare  agreed  to  do.  The  company  can  claim  no  more, 
nor  can  the  creditors  of  the  corporation  say  they  have  been  misled.. 

In  my  judgment  the  stockholders  are  not  liable  to  pay  the  unpaid  sixty  per 
cent,  until  the  same  has  been  called  in  by  a  three-fourths  vote  of  the  stock- 
holders for  the  purpose  of  increasing  the  business  of  the  corporation.  Such 
residue  is  not  due  until  after  such  a  vote,  and  the  law  of  this  state  declares  that 
the  stockholder  of  an  incorporated  company  is  only  liable  to  the  company  for 
the  unpaid  balance  due  to  the  company  on  the  shares  owned  by  him.  The  fol- 
lowing authorities  have  been  consulted  and  tend  to  sustain  the  views  expressed: 
Bur.  &  Mo.  Kiver  R  Co.  v.  Boestler,  15  la.,  555;  Penobscot  &  Kennebec  R. 
Co.  V.  Dunn,  39  Me.,  587;  Phila.  &  West  Chester  R  Co.  v.  Hickman,  28  Penn. 
St.,  318;  Carlisle  v.  Cahawba  &  Marion  R  Co.,  4  Ala.,  K  S.,  70.  It  results 
from  these  views  that  there  was  no  error  in  the  charge  of  the  district  court. 
Its  judgment  is,  therefore,  affirmed. 

WOOD  V.  DXJMMEIL 
(Circuit  Ck>urt  for  Maine:  8  Mason,  808-^28.    1824) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  The  Hallowell  and  Augusta  bank  was  incorporated 
in  March,  1804,  by  the  legislature  of  Massachusetts,  with  a  capital  stock  of 
$200,000,  divided  into  shares  of  $100  each,  for  a  term  which  expired  on  the 
first  Monday  of  October,  1812,  with  the  usual  rights  and  privileges  belonging 
to  the  banks  in  the  same  state.  In  June,  1812,  the  legislature  passed  an  act 
(act  of  1812,  ch.  57)  continuing  all  the  banks  whose  charters  would  expire  on 
the  first  Monday  of  October,  1812,  as  corporate  bodies  until  the  first  Monday 
of  October,  1816,  **  for  the  sole  purpose  of  enabling  said  banks  gradually  to 
settle  and  close  their  concerns,  and  divide  their  capital  stock."  And  by  a  fur- 
ther act,  passed  in  December,  1816  (act  of  1816,  ch.  110),  the  term  was  pro- 
longed for  three  years  from  the  passing  of  this  last  act.  In  January,  1813,  at 
a  meeting  of  the  stockholders  of  the  Hallowell  and  Augusta  bank,  a  vote  was 
passed,  ordering  a  dividend  to  be  made  among  the  stockholders  of  the  bank  of 
fifty  per  cent,  of  the  capital  stock  thereof;  and  in  October  in  the  same  year, 
a  vote  was  passed  for  a  further  dividend  of  twenty-five  per  cent,  of  the  cap- 
ital stock,  making  in  the  whole  a  dividend  of  seventy-five  per  cent,  of  the 
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-whole  capital  stock  among  the  stockholders.  The  notes  of  the  bank  continued 
to  circulate  in  good  credit  until  after  Navember,  1814;  and  the  plaintiffs  were, 
in  October  and  November,  1814,  owners  in  their  several  rights  of  notes  of  the 
same  bank  to  a  sum  in  the  aggregate  amounting  to  more  than  $29,000,  which 
ivere  presented  for  payment  to  the  bank,  and  payment  refused.  The  plaintiffs 
received  certain  notes  of  the  directors  as  collateral  security,  but  these  were 
never  paid.  In  fact  one-quarter  part  of  the  capital  stock  of  the  bank  had 
never  been  paid  in,  but  was  secured  by  the  notes  of  the  stockholders,  called 
stock  notes ;  and  about  $90,000  of  debts  (beside  stock  notes)  were  due  from 
certain  directors  of  the  bank,  who  became  insolvent  and  utterly  unable  to  pay 
the  same.  So  that  nearly  three-quarters  of  the  stock  was  lost  or  unpaid,  either 
from  insolvency  or  some  other  cause,  and  left  the  bank  involved,  after  the  di* 
vision  of  its  stock,  in  deep  insolvency.  In  June,  1812,  another  and  new  bank 
was  incorporated,  composed  in  part  of  the  same  persons,  with  the  same  cor- 
porate name.  The  new  bank,  for  a  considerable  time,  continued  to  give  credit 
to  and  circulate  the  notes  of  the  old  bank;  and  the  bill  asserted  the  new  bank 
to  have  become  possessed  of  the  funds  of  the  old  bank  to  a  very  large  amount. 
Such  are  the  principal  facts;  and  the  claim  of  the  plaintiffs  is  to  be  reimbursed 
by  the  defendants  (who  are  owners  of  three  hundred  and  twenty  shares)  out 
of  the  dividends  of  the  capital  stock  received  by  them,  the  amount  of  the 
debts  so  due  to  the  plaintiffs  respectively,  for  the  bank  notes  above  stated. 

The  case  is  full  of  difficulties.  The  bill  is  drawn  in  a  very  loose  and  inarti- 
ficial manner.  It  proceeds  principally  upon  the  grounds  of  a  gross  overissue 
of  bank  notes,  and  other  violations  of  the  charter,  and  of  a  fraudulent  divi- 
dend by  the  stockholders  with  a  knowledge  of  their  insolvency;  grounds  which 
are  denied  by  the  answers,  and  are  not  in  the  slightest  degree  established  in 
the  proofs.  It  does  not  directly  proceed  upon  the  ground  that  the  defendants 
hold  a  trust  fund  applicable  to  the  payment  of  the  debts  of  the  corporation, 
but  leaves  this  to  be  picked  up  in  fragments  by  a  minute  analysis  of  the  bill. 
I  pass,  however,  over  these  objections,  for  the  purpose  of  considering  that 
vhich  is  the  principal  point  argued  in  the  cause,  whether  the  capital  stock  in 
the  hands  of  the  stockholders  is  liable  to  the  payment  of  the  debts  of  the  bank. 

§  378.  Capital  stock  a  trust  fund  to  secure  debts  of  the  corporation. 

It  appears  to  me  very  clear  upon  general  principles,  as  well  as  the  legislative 
intention,  that  the  capital  stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund 
for  the  payment  of  the  debts  contracted  by  the  bank.  The  public,  as  well  as 
the  legislature,  have  always  supposed  this  to  be  a  fund  appropriated  for  such 
purpose.  The  individual  stockholders  are  not  liable  for  the  debts  of  the  bank 
in  their  private  capacities.  The  charter  relieves  them  from  personal  responsi- 
bility, and  substitutes  the  capital  stock  in  its  stead.  Credit  is  universally  given 
to  this  fund  by  the  public  as  the  only  means  of  repayment.  During  the  exist- 
ence of  the  corporation  it  is  the  sole  property  of  the  corporation,  and  can  be 
applied  only  according  to  its  charter,  that  is,  as  a  fund  for  payment  of  its  debts, 
upon  the  security  of  which  it  may  discount  and  circulate  notes.  Why,  other- 
wise, is  any  capital  stock  required  by  our  charters?  If  the  stock  may,  the 
next  day  after  it  is  paid  in,  be  withdrawn  by  the  stockholders  without  payment 
of  the  debts  of  the  corporation,  why  is  its  amount  so  studiously  provided  for, 
and  its  payment  by  the  stockholders  so  diligently  required?  To  me  this  point 
appears  so  plain  upon  principles  of  law,  as  well  as  common  sense,  that  I  cannot 
be  brought  into  any  doubt  that  the  charters  of  our  banks  make  the  capital 

stock  a  trust  fund  for  the  payment  of  all  the  debts  of  the  corporation.    The 
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billbolders  and  other  creditors  have  the  first  claims  upon  it;  and  the  stock- 
holders  have  no  rights  until  all  the  other  creditors  are'satisfied.  They  have 
the  full  benefit  of  all  the  profits  made,  by  the  establishment,  and  cannot  take 
any  portion  of  the  fund  until  all  the  other  claims  on  it  are  extinguished.  Their 
rights  are  not  to  the  capital  stock,  but  to  the  residuum  after  all  demands  on  it 
are  paid.  On  a  dissolution  of  the  corporation  the  billholders  and  the  stock- 
holders have  each  equitable  claims,  but  those  of  the  billholders  possess,  as  I 
conceive,  a  prior  exclusive  equity. .  The  same  doctrine  has  been  recognized  by 
the  snpreme  court  of  Massachusetts  in  Yose  v.  Grant,  15  Mass.,  505,  517,  522^ 
and  Spear  v.  Grant,  16  Mass.,  9,  15. 

§  379.  may  be  followed  by  creditors  into  the  hands  of  any  persons  hav- 
ing notice  of  the  trusty  including  stockholders. 

If  I  am  right  in  this  position,  the  principal  difficulty  in  the  cause  is  over- 
come. If  the  capital  stock  is  a  trust  fund,  then  it  may  be  followed  by  the 
creditors  into  the  hands  of  any  persons  having  notice  of  the  trust  attaching  to 
it.  As  to  the  stockholders  themselves,  there  can  be  no  pretense  to  say  that 
both  in  law  and  fact  they  are  not  affected  with  the  most  ample  notice.  The 
doctrine  of  following  trust  funds  into  the  hands  of  any  persons  who  are  not 
innocent  purchasers,  or  do  not  otherwise  possess  superior  equities,  has  beea 
long  established.  Lord  Redesdale,  in  Adair  'o,  Shaw,  1  Sch.  &  Lef.,  343,  262, 
lays  it  down  in  very  broad  terms.  He  says,  "If  we  advert  to  the  cases  on  this 
subject,  we  shall  find  that  trusts  are  enforced  not  only  against  those  persons 
who  rightfully  are  possessed  of  the  trust  property  as  trustees,  but  also  against 
all  persons  who  come  into  possession  of  the  property  bound  by  the  trust  with 
notice  of  the  trust;  and  whoever  comes  so  into  possession  is  considered  as  bound 
with  respect  to  that  special  property  to  the  execution  of  the  trust."  And  a 
very  strong  recognition,  as  well  as  application,  of  the  principle  will  be  found  im 
Taylor  v.  Plumer,  3  Maule  ife  Selw.,  562,  574,  even  in  a  court  of  common  law. 
Upon  this  ground,  assets  disposed  of  by  executors  by  misapplication,  or  exist- 
ing in  the  hands  of  debtors,  where  the  executor  is  insolvent,  or  there  is  collu- 
sion, are  often  reached  in  favor  of  creditors  as  a  trust  fund.  Hill  v.  Simpson, 
7  Ves.  Jr.,  152,  and  the  cases  there  cited  fully  illustrate  this  position.  See,  also, 
Moses  V.  Murgatroyd,  1  Johns.  Cb.,  119;  Dexter  v,  Stewart,  7  Johns.  Ch.,  52; 
Shepherd  v.  McEvers,  4  Johns.  Ch.,  136;  Long  v.  Majestre,  1  Johns.  Ch.,  305; 
Kiddle  v.  Mandeville,  5  Cranch,  322;  Russell  v.  Clark,  7  Cranch,  69.  The 
cases  of  partnership  furnish  also  a  pretty  strong  analogy.  There,  in  equity, 
partnership  funds  will  be  followed  in  favor  of  creditors  into  the  bands  of  third 
persons.  It  is  true,  that,  as  the  master  of  the  rolls  said  in  Campbell  v.  MuUett, 
2  Swanst.,  550,  575,  the  equities  of  creditors  are  to  be  worked  out  through  the 
medium  of  the  partners.  They  have  no  lien,  but  something  approaching  to  a* 
lien,  which  courts  of  equity  will  regard  and  enforce,  in  all  cases  where  superior 
rights,  which  ought  to  be  protected,  do  not  intervene.  See,  also,  En  parte 
Ruffln,  6  Ves.  Jr.,  119,  127;  i2c/?ar^  Fell,  10  Ves.  Jr.,  347;  Ec  parte  Williams, 
11  Ves.  Jr.,  3;  j6a?  parte  Harris,  1  Madd.,  583;  Ex  parte  Kendall,  17  Ves.  Jr., 
514,  526;  Murray  v.  Murray,  5  Johns.  Ch.,  60;  Ec  parte  Lodge  &  Fendall,  1 
Ves.  Jr.,  166;  Taylor  v.  Fields,  4  Ves.  Jr.,  396;  Young  v.  Keighly,  15  Ves. 
Jr.,  557.  It  is  not,  however,  necessary  to  search  for  analogous  cases;  for  upon 
the  plain  import  of  the  charter,  the  capital  stock  is  a  trust  fund  for  creditors, 
and  the  stockholders,  upon  the  division,  take  it  subject  to  all  equities  attached 
to  it.     They  are,  to  all  intents  and  purposes,  privies  to  the  trust,  and  receive  it 

cum  onere. 

1<» 


PERSONAL  UABIUTY  OF  STOCKHOLDERa  §§880-^88. 

§  880.  Holder  of  hank  note  not  an  assignee  of  chose  in  action  within  section 
11,  judiciary  act,  1789. 

Another  consideration  is,  Whether  the  suit  is  well  founded  in  point  of  jurisdic-  ' 
tion.  The  eleventh  section  of  the  judiciary  act  of  1789,  ch.  20,  provides  that 
no  circuit  court  shall  have  cognizance  of  any  suit  to  recover  the  cpntents  of 
any  promissory  note  or  other  chose  in  action  in  favor  of  an .  assignee^  unless  a 
suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if 
no  assignment  bad  been  made,  except  in  cases  of  foreign  bills  of  exchange.  It 
has  been  objected  that  this  section  prohibits  the  present  suit.  But  my  opinion 
is  that  it  is  wholly  inapplicable.  In  the  first  place,  the  bank  notes  were  pay- 
able to  bearer^  and  the  bearer  does  not  claim  by  any  assignment.  He  is  an 
original  holder.  Bank  notes  pass  in  and  out  of  the  bank  many  times,  and  the 
property  in  them  vests  by  mere  delivery  in  the  person  who  comes  fairly  in  pos- 
session of  them.  In  the  next  place,  the  plaintiffs  do  not  found  their  title  to 
relief  solely  upon  their  right  as  holders  of  these  notes.  Their  present  cause  of 
action  is  collateral  to  that  right  Their  demand  against  the  defendants  is  orig- 
inal in  themselves  upon  the  non-payment  and  insolvency  of  the  bank,  and  is 
not  derived  under  the  title  of  any  other  person.  It  never  vested  in  any  other 
person,  and  has  never  come  to  them  by  any  assignment.  See  Bean  v.  Smith,  2 
Mason,  252. 

§  381.  Insolvency  of  company  must  he  alleged  to  make  stockholders  licMeper" 
sonally. 

The  next  consideration  is.  whether  the  bill  makes  out  a  case,  which,  upon  the 
facts  proved  or  admitted,  entitles  the  plaintiffs  to  relief.  I  have  already  ad- 
verted to  the  loose  structure  of  the  bill.  It  primarily  charges  the  case  as  a 
case  of  fraud ;  that  is  now  abandoned.  If  it  can  stand  at  all,  it  must  be  simply 
on  the  fact  that  the  defendants  have  the  funds  in  their  possession.  That  alone 
could  not  entitle  the  parties  to  relief,  without  allegations  of  insolvency  on  the 
part  of  the  corporation  or  of  the  non-existence  of  other  funds.  Now  the  bill 
does  not  allege  that  the  corporation  is  insolvent,  nor  that  it  is  dissolved,  nor 
that  there  is  no  other  corporate  property  out  of  which  the  debts  can  be  paid. 
These  are  extraordinary. omissions;  and  if  there  had  been  a  demurrer  to  the  ' 
bill,  it  would  be  difficult  for  the  court  to  have  strained  hard  enough  to  support 
it.  But  these  defects  are  in  some  degree  helped  by  the  answers,  which  aJmit 
the  insolvency  of  the  corporation,  and  show  that  in  fact  }io  sufficient  funds  for 
payment  of  its  debts  are  in  existence,  independent  of  the  capital  stock. 

§  382.  Allegation  that  capital  is  a  trust  fund  is  necessary. 

Then,  again,  the  bill  (notwithstanding  the  intimations  thrown  out  by  the 
court  on  a  former  hearing  of  the  cause)  does  not  charge  that  the  capital  stock 
18  a  trust  fund,  appropriated  by  law  and  the  charter  to  the  payment  of  the 
debts,  and  that  the  surplus  only,  after  such  payment,  belongs  to  the  stock- 
holders. Such  an  allegation  was  most  fit  to  have  been  made  upon  the  grounds 
on  which  ultimately  the  plaintiffs  concluded  to  rest  their  case  at  the  hearing. 
The  court  is  therefore  compelled  to  thread  it  out  by  inference  and  intendment 
and  exposition  of  the  charter,  as  made  part  of  the  pleadings. 

§  383.  Recipients  of  capital  stock  necessary  parties. 

Then,  again,  the  bill  charges  the  iiew  Hallowell  and  Augusta  bank  to  be 
possessed  of  large  funds  of  the  old  bank,  which  ought  to  be  applied  to  the 
payment  of  the  debts  of  the  latter;  and  without  attempting  to  bring  the  new 
bank  to  a  hearmg,  the  bill  has,  by  the  plaintiffs,  been  dismissed  as  against  the 
new  bank,  leaving  all  the  inferenees  dediicible  from  the  charge  in  the  bill  in 
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full  force  against  the  plaintiffs.  This  ought  to  have  been  cared  by  an  amend- 
ment of  the  bill.  I  advert  to  these  defects  not  in  the  spirit  of  censure  (for  I 
am  well  aware  that  an  apology  is  found  in  the  fact  that  chancery  proceedings 
have  hitherto  but  in  a  slight  degree  engaged  the  attention  of  the  bar  in  this 
district),  but  in  a  spirit  of  regret,  because  they  have  been  most,  embarrassing 
to  the  court  in  every  step  of  its  progress,  and  distressed  it  by  creating  a  per- 
petual struggle  between  the  desire  to  do  justice  to  the  parties,  after  so  pro- 
longed and  expensive  a  controversy,  and  the  difficulty  of  overcoming  technical 
principles. 

§  384.   Corporation^  unless  defunct^  should  he  a  party. 

The  exception  as  to  parties  ranges  itself  under  this  head.  There  is  no  alle- 
gation in  the  bill  that  the  old  corporation  is  defunct,  so  as  to  dispense  with  its 
being  made  a  party.  The  answers  do  not  deny  that  it  yet  has  a  legal  exist- 
ence, and  therefore  afford  no  help  to  cure  the  defect.  Kow,  if  in  existence, 
nothing  can  be  more  clear  than  that  it  ought  to  have  been  made  a  party  to 
the  bill.  It  is  the  original  debtor;  its  funds  are  to  be  applied  in  payment  of 
debts,  and  it  would  be  wrong  to  touch  those  funds  without  the  most  plenary 
proofs  that  the  debts  were  due  and  the  corporation  had  no  defense. 

There  is  a  case  very  much  like  the  present  in  many  of  its  circumstances.  It 
is  Curson  v.  African  Co.,  reported  in  1  Vern.,  121,  and  somewhat  more  fully  as 
to  the  facts  in  Skinner,  84.  The  plaintiff  was  a  creditor  on  bond  of  the  old 
African  Company,  which  became  insolvent,  but  did  not  surrender  its  charter, 
and  a  new  company  was  incorporated,  consisting  for  the  most  part  of  the  old 
members,  to  which  the  old  company  assigned  its  effects  for  payment  of  its 
debts.  The  suit  was  against  the  new  company,  for  payment  of  the  plaintiff's 
debts  out  of  these  effects  as  a  trust  fund.  The  difficulty  was  that  the  old 
company  was  not  made  a  party  to  the  bill.  Lord  Keeper  Korth  had  some 
hesitation  about  the  necessity  of  issuing  process  against  the  old  company,  be- 
cause they  had  no  property  on  which  a  distringas  could  issue  to  compel  them 
to  appear.  But  he  seems  to  have  had  no  doubt  of  proceeding,  if  the  company 
was  dissolved,  nor  of  operating  on  the  fund  itself.  He  said,  "  if  an  executor 
convey  over  all  the  estate,  and  go  to  the  Indies,  or  elsewhere  not  to  be  foand, 
the  estate  shall  be  liable  to  satisfy  the  creditors;  but  this  shall  be  after  he  hath 
stood  out  all  process."  Skinner,  84,  85.  The  objection,  however,  was  finally 
waived,  and  the  plaintiff  had  a  decree  for  forty  per  cent.,  being  the  same 
amount  as  the  other  creditors  had  received.  This  difficulty,  in  point  of  aver- 
ment and  proof  (for  the  fact  of  dissolution  is  notorious  to  all)  may,  however, 
as  I  think,  be  overcome.  The  acts  of  the  legislature  creating  the  bank,  and 
continuing  its  existence  for  a  limited  time,  are  made  part  of  the  bill;  and  as  a 
prolonged  existence  cannot  be  presumed,  and  is  not  asserted  in  the  answers, 
the  court  must  take  it  to  be  true  that  the  corporation  expired  by  the  legisla- 
tive limitation,  antecedent  to  the  filing  of  the  bill.  Upon  the  clearest  principles 
it  cannot  be  necessary  to  make  a  non-existing  corporation  a  party. 

§  385.  Not  necessary  to  make  all  stockholders  parties  where  one  shareholder  is 
sued  to  enforce  personal  liability. 

But  then  it  is  argued  that  no  decree  ought  to  be  made  without  making  all 

the  stockholders  parties  to  the  bill,  for  all  are  liable  to  contribution.     I  agree 

that  if  proper  parties  are  not  made  the  defendant  may  demur  to  the  bill,  or 

.state  it  by  plea  or  answer,  or  may  object  to  a  decree  at  the  hearing,  or  even 

obtain  a  reversal,  in  some  cases,  after  a  decree.     Whenever  taken,  either  by 

xlemurrer,  or  plea,  or  answer,  or  at  the  hearing,  the  court,  if  the  objection  is 
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well  foanded,  is  not  bound  to  dismiss  the  bill,  bat  may  retain  it,  giving  leave  to 
make  new  parties.  Coopef  Eq.  PI.,  33,  289;  Mitf.  PI.,  145,  144;  Jones  v.  Jones, 
S  Atk.,  110;  Pract.  Reg.  Wyatt.,  299;  1  P.  Will.,  428,  599;  3  P.  Will.,  331; 
Palk  V.  Clinton,  12  Ves.  Jr.,  48,  58;  Bishop  of  Winchester  v.  Beavor,  3  Ves., 
314;  Attorney-General  v.  Jackson,  11  Ves.  Jr.,  365;  Milligan  v.  Milledge, 
3  Cranch,  220;  Cockburn  v.  Thompson,  16  Ves.  Jr.,  321,  325;  Hadox  v.  Jack- 
son, 3  Atk,  406.  The  subject  as  to  who  are  necessary  parties  and  when  they 
may  be  dispensed  with  was  a  good  deal  discussed  by  the  court  in  delivering  its 
judgment  in  West  v.  Randall,  2  Mason,  181,  190,  etc.  The  principal  cases 
are  there  collected  and  commented  on.  The  general  rule  is  that  all  persons 
materially  interested,  either  as  plaintiffs  or  defendants,  are  to  be  made  parties. 
There  are  exceptions  just  as  old  and  as  well  founded  as  the  rule  itself.  Where 
the  parties  are  beyond  the  jurisdiction,  or  are  so  numerous  that  it  is  impossible 
to  join  them  all,  a  court  of  chancery  will  make  such  a  decree  as  it  can  with- 
out them.  Its  object  is  to  administer  justice,  and  it  will  not  suffer  a  rule, 
founded  in  its  own  sense  of  propriety  and  convenience,  to  become  the  instru- 
ment of  a  denial  of  justice  to  parties  before  the  court,  who  are  entitled  to 
relief.  What  is  practicable  to  bring  all  interests  before  it  will  be  done.  What 
is  impossible  or  impracticable,  it  has  not  the  rashness  to  attempt,  but  it  con- 
tents itself  with  disposing  of  the  equities  before  it,  leaving,  as  far  as  it  may, 
the  rights  of  other  persons  unprejudiced.  In  respect  to  the  exception  on  ac- 
count of  the  numerousness  of  parties,  the  question  has  been  discussed  and 
acted  upon  in  many  cases,  particularly  in  Chancey  v.  May,  Prec.  Ch.,  592; 
Leigh  V.  Thomas,  2  Ves.,  312;  Lloyd  v.  Loaring,  6  Ves.  Jr.,  773;  Adair  v. 
New  River  Co.,  11  Ves.  Jr.,  429;  Good  v.  Blewitt,  13  Ves.  Jr.,  397,  and  Cook- 
burn  V.  Thompson,  16  Ves.  Jr.,  320.  See,  also,  Wendell  v.  Van  Rensselaer,  1 
Johns.  Gh.,  344;  Wiser  v.  Blachly,  1  Johns^  Oh.,  437;  Executors  of  Brasher  v. 
Vancortlandt,  2  Johns.  Ch.,  242;  Van  Vechten  v.  Terry,  2  Johns.  Ch.,  197. 
The  result  of  the  whole  cases  is  that  where  the  parties  are  so  numerous  that 
it  is  inconvenient  or  impracticable  to  bring  all  before  the  court,  the  rule,  which 
13  founded  on  the  consideration  of  public  good,  shall  not  be  applied,  since  it 
would  defeat  the  purposes  of  justice. 

Now,  no  case  could  afford  a  stronger  illustration  for  the  application  of  the 
principle  than  the  present.  Here  the  capital  stock  is  divisible  into  two  thou- 
sand shares  of  $100  each.  Every  share  is  transferable  and  may  be  unlimitedly 
assigned  to  any  persons  whatsoever,  whether  citizens  or  aliens,  residents  or 
non-residents.  It  is  obviously  impracticable  in  such  a  case  to  bring  all  the 
stockholders  before  the  court.  Many  of  them  may  re)side,  and  probably  do 
reside,  in  other  states;  and  the  court  must  presume  that  the  shares  are  very  vari- 
ously distributed.  There  is  no  complaint  that  the  defendants  now  before  the 
court  do  not  represent  effectually  the  interests  adverse  to  the  plaintiffs,  or  that 
the  struggle  is  not  maintained  with  all  due  legal  pertinacity.  Nor  is  it  pre- 
tended that  the  other  stockholders  have  means  of  affording  a  more  effectual 
defense  to  the  defendants  in  respect  to  their  own  particular  interests.  The  ob- 
jection is  now  made  upon  dry  technical  principles  of  strict  right,  and  upon 
these  it  cannot  and  ought  not  to  be  sustained.  The  case  of  The  City  of  Lon- 
don V.  Eichmond,  2  Vern.,  421  (S.*C.,  2  Eq.  Ca.  Abr.,  86 ;  S.  C,  Preced.  Ch., 
156;  1  Bro.  Par.  Cas.,  516),  is  in  point.  There  the  city  had  granted  a  lease  of 
certain  water  to  one  A.,  who  afterwards  assigned  over  the  lease  to  trustees  in 
trust  for  the  holders  of  the  shares  (nine  hundred  shares),  into  which  it  was 

divided.    The  rent  being  unpaid,  the  bill  was  brought  against  the  assignees 
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and  some  of  the  shareholders,  and,  upon  an  objection  that  all  ought  to  have 
been  joined,  it  was  expressly  overruled,  upon  the  ground  of  its  impracticabil- 
ity. There  is  an  anonymous  case  in  2  Equity  Cas.  Abr.,  166,  pL  7,  to  the  same 
effect.  Certain  persons  became  subscribers  to  a  bank,  to  be  authorized  by  par- 
liament, and  £6,000  was  ^expended  in  endeavoring  to  effect  the  object.  The 
persons  who  had  advanced  the  £6,000  brought  their  bill  for  repayment  against 
sixteen  out  of  two  hundred  and  fifty  subscribers.  The  court  overruled  the  otv 
jeetion  taken  for  want  of  all  the  subscribers,  because  the  plaintiffs  Bought  to 
recover  only  their  proportion  of  the  loss  from  the  defendants.  • 

Upon  the  whole,  my  opinion  is  that  the  objection  of  the  want  of  sufficient 
parties  cannot  be  maintained.  Wo  may  then  proceed  to  the  merits  of  the 
defense,  as  disclosed  in  the  answers.  One  ground  there  taken  is,  that  the 
demands  of  the  plaintiffs  respectively  are  barred  by  the  statute  of  limitations. 
But  this  bar  to  a  decree  cannot,  upon  the  facts,  be  sustained.  The  rights  of 
the  plaintiffs  accrued  as  against  the  defendants  within  six  years;  for  until  a 
refusal  of  payment  by  the  bank  of  its  notes,  followed  by  an  inability  to  dis- 
charge them,  there  was  no  cause  of  proceeding  in  equity  against  the  defend- 
ants. 

§  3S6.    When  the  statute  of  limitations  is  not  a  positive  bar  in  equity.    . 

There  is  no  positive  bar  to  suits  m  eqiiity,  but  whenever  any  limitation  is 
adopted,  it  is  ordinarily  regulated  by  analogy  to  the  common  law.  Here  the 
claim  is  against  a  trust  fund  in  the  hands  of  the  defendants;  and  in  cases  not 
of  constructive  but  of  express  trusts,  so  long,  at  least,  as  they  are  not  encoun- 
tered by  an  adverse  possession  and  denial  of  right,  the  statute  of  limitations 
does  not  begin  to  run.  I  should  have  very  great  difficulty  in  allowing  a  bar  of  the 
statute  of  limitations  to  operate  in  a  case  of  this  nature,  unless  where  the  circum- 
stances of  negligence  on  one  side,  and  of  positive  denial. of  right  on  the  other, 
were  very  6ogent.  Here  the  capital  stock  vvas  actually  divided,  to  the  amount 
of  $150,000,  in  January  and  October,'  1813,  at  a  time  when  it  was  perfectly 
well  known,  ot  ought  to  have  been  known,  that  a  very  large  number  of  bank 
notes,  amounting,  I  believe,  to  more  than  $90^000,  were  due  and  outstanding 
against  the  bank.  If  what  has  fallen  from  the.  bar  be  correct,  this  large 
amount  remains  yet  unpaid.  How  was  its  payment  provided  for?  Simply 
by  the  notes  due  to  the  bank,  then  outstanding,  the  productiveness  of  which 
could  not  be  then  ascertained,  and  the  utter  insolvency  of  the  debtors  has  been 
since  fully  established.  Those  notes,  indeed,  to  an  amount  of  more,  than 
$140,000  (including  the  stock  notes,  for  the  unpaid  quarter  part  of  the  capital 
stock),  were  due  almost  entirely  from  the  directors  of  the  bank,  from  whose 
official  misconduct  the  stockholders  ought  certainly  to  derive  no  benefit,  if 
they  are  not  to  be  affected  with  any  private  responsibility. 

§  387.  Stockholders  not  entitled  to  dividends  when  cornpojiy  is  insolvent. 

The  only  other  ground  suggested  as  a  defense  by  the  defendants  is  that  they 
have  been  guilty  of  no  fraud,  and  that  the  division  of  the  capital  stock  was  an 
act  authorized  by  law,  and  there  is  no  equity  to  relieve  the  plaintiffs  by  throw- 
ing the  loss  on  the  stockholders.  The  answer  to  this  argument,  for  such  it  is^ 
has  already  been  given.  The  stockholders  have  no  right  to  anything  but  the 
residuum  of  the  capital  stock  afterpayment  of  all  the  debts  of  the  bank.  The 
funds  in  their  hands,  therefore,  have  an. equity  attached  to  them  in  favor  of  the 
creditors,  which  it  is  against  conscience  to  resist.  To  be  sure  the  plaintiffs  might, 
if  their  bill  had  been  properly  framed,  have  shown  a  much  stronger  case  for 

equity,  and  might  have  shown  due  diligence  in  attempting  to  enforce  their 

172 


PERSONAL  LIABILITY  OF  STOCKHOLDERS.  §8S8i 

rights.  I  allade  to  the  known  facts  of  the  various  suits  at  common  law,  some 
of  which  have  been  cited  at  the  bar  and  others  brought  to  this  court  for  decis- 
ion, in  which  great  efforts  have  been  made  to  obtain  a  remedy  at  law  by  the 
billholders,  without  success. 

§  388.  Stockholders  hdd  liable  to  a  pro  rata  contribution. 

The  next  question  is  what  sort  of  decree  the  plaintiffs  are  entitled  to.  Are 
they  entitled  to  a  decree  to  the  full  amount  of  the  dividends  received  by  the 
defendants  respectively,  towards  payment  of  the  debts  due  from  the  bank  to 
them,  or  are  they  entitled  only  to  a  pro  rata  payment  out  of  that  dividend,  in 
the  proportion  which  the  stock  held  by  the  defendants  bears  to  the  whole  cap- 
ital stock?  The  bill  does  not  allege  that  the  other  stockholders  who  have  re- 
ceived  dividends  are  insolvent  or  out  of  the  jurisdiction  of  the  court.  Nor  does 
it  state  what  the  amount  of  the  debts  due  from  the  bank  to  billholders  or  others 
is.  It  would  have  been  desirable^  as  far  as  it  was  pcacticable,  that  all  the  other 
creditors,  who  had  a  common  interest,  might  have  been  brought  before  the 
court.  But  neither  party  has  urged  it  or  waived  any  forhial  objection  to  the 
introduction  of  them.  The  court,  therefore,  in  proceeding  to  do  equity  to  those 
before  it,  must  take  care  that  it  is  not  the  instrument  of  injustice  to  others  who 
are  not  represented.  J^on  constat^  if  the  whole  fund  is  taken  from  the  defend- 
ants in  favor  of  the  plaintiff^  that  there  will  remain  any  solvent  stockholders 
from  whom  the  other  creditors  can  claim  any  share.  It  is  true,  in  the  case  of 
The  City  of  Londonrv.  Richmond,  2  Yern.,  421 ;  1  Bro.  Par.  Cas.,  518,  that  though 
all  the  parties  in  interest  were  not  before  the  court  the  full  rent  was  decreed, 
but  that  case  furiiishes  no  rule  for  the  present,  for  there,  the  trustees  of  all  the 
shareholders  were  before  the  court,  aiid  they  were  the  assignees  of  the  estate, 
and  therefore  held  it  liable  to  the  rent.  In  the  anonymous  case  in  2  Eq.  Cas« 
Abr.,  166,  pi.  7,  the  decree  was  only  for  a  proportion  of  the  money  expended, 
bat  there  the  bill  asked  for  no  more.  I  rather  incline  to  think  that  the  judges 
in  the  cases  in  15  Mass.,  505,  and  16  Mass.,  9,  meant  to  indicate  an  opinion  in 
favor  of  the  billholders  only  for  a  proportion,  unless  special  circumstances  were 
made  out,  such  as  insolvency,  etc. 

What  would  be  the  effect  of  the  introduction  of  an  averment  of  the  Insolv- 
ency of  the  other  stockholders,  or  their  being  out  of  the  jurisdiction,  or  of 
other  circumstances  denoting  a  peculiar  equity,  in  a  bill  of  this  nature,  it  is  not 
now  necessary  to  decide.  See  Madox  v.  Jackson,  3  Atk.,  405 ;  Attorney-Gen- 
eral V.  Jackson,  11  Yes.  Jr.,  365.  Taking  into  consideration  the  manifest  de- 
fects of  the  present  bill,  the  long  delay  in  instituting  the  present  suit  (which  is 
not  accounted  for  in  any  averments  framed  for  this  purpose),  the  possible,  nay, 
probable,  intermediate  insolvencies  of  some  of  the  stockholders,  the  injustice 
which  may  arise  to  other  creditors  of  the  bank,  not  before  the  court,  by  any 
other  course,  I  have  come  to  the  conclnsion  that  our  duty  is  best  performed  by 
b<4ding  the  plaintiffs  entitled  to  a  decree  that  the  defendants  pay  out  of  the 
dividends  of  the  capital  stock  received  by  them  so  much  of  the  debts  due  to 
the  plaintiffs  as  the  number  of  shares  held  by  them  in  the  same  capital  stock 
(viz.,  three  hundred  and  twenty  shares)  bears  to  the  wliole  number  of  shares  in 
the  capital  stock  (viz.,  two  thousand  shares). 

There  is  much  force  in  the  suggestion  that  the  corporation  books  have  been 
withdrawn  and  secreted,  so  that'  the  plaintiffs  were  unable  originally  to  ascer- 
tain who  the  other  stockholders  were.  But  this  difficulty  might,  in  some 
measure,  have  been  overcome  by  apt  averments  in  the  bill;  and  the  disclosure 

of  the  names  of  several  stockholders  in  the  answers  puts  the  plaintiffs  in  posses- 
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sion  of  facts  by  which,  at  their  choice,  they  might  by  an  amendment  have 
brought  those  persons  before  the  court,  or  have  assigned  a  suBBcient  reason  for 
the  omission.  My  judgment  accordingly  is,  that  the  defendants  are  to  pay  the 
plaintiffs  in  the  proportion  already  intimated,  and  no  further. 

.Decree  accordingly^  with  costs. 

FLINN  V.  BAGLEY. 
(District  Court,  EaBtern  District  of  Michigan:  7  Federal  Reporter,  785-792.    1881.) 

Statement  of  Facts. —  Bill  by  assignee  in  bankruptcy  of  a  corporation  to 
compel  stockholders  to  pay  certain  unpaid  subscriptions  to  an  increase  of  the 
stock  of  the  corporation.  The  stock  being  depreciated  when  the  subscription 
for  increased  stock  was  made,  it  was  agreed  that  for  fully  paid  up  stock  the 
subscribers  should  only  pay  the  then  market  value  of  the  stock,  about  two- 
thirds  of  its  face  value.     Further  facts  appear  in  the  opinion  of  the  oourt. 

Opinion  by  Brown,  D.  J. 

That  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  payment  of  its 
debts,  and  that  the  law  implies  a  promise  by  the  subscribers  of  stock  to  pay  its 
par  value,  which  in  this  instance  was  $25  per  share,  when  called  for,  and  that 
no  subsequent  release  of  their  original  contract  or  subscription  by  the  corpora- 
tion will  avail  against  the  claims  of  creditors,  are  propositions  too  clearly  estab- 
lished to  admit  of  question.  But  whether  a  court  cannot  only  compel  a 
subscriber  to  live  up  to  a  bargain  he  has  made,  but  can  make  another  bargain 
for  him,  and  compel  him  to  live  up  to  that,  is  a  different  question.  In  the  case 
under  consideration  it  is  clear  that  no  actual  fraud  was  intended.  The  Novelty 
Works  found  itself  embarrassed  for  means,  and  resolved,  to  raise  money  by 
increasing  its  capital  stock.  As  its  existing  stock,  however,  was  worth  only 
two- thirds  of  its  par  value,  it  was  obviously  impossible  to  sell  its  new  stock  at 
par,  since  all  the  stock  would  stand  upon  an  equal  footing  and  no  one  could  be 
found  to  pay  a  dollar  for  that  which  was  worth  but  sixty-six  and  two-thirds 
cents.  There  was,  therefore,  no  recourse  but  to  issue  new  stock  at  its  real 
value.  All  the  stockholder^  of  the  corporation  having  assented  to  this  arrange- 
ment, it  was  evidently  no  fraud  upon  them,  and  the  corporation  itself  would; 
be  estopped  to  claim  more  than  the  agreed  price.  Neither  was  it  a  fraud  upon, 
the  existing  creditors,  since  the  assets  of  their  debtor  were  increased  by  the 
amount  of  money  actually  paid  in,  and,  to  that  extent,  they  were  benefited  by 
the  subscription. 

§  389.  A  corporation  cannot  issvs  stock  for  less  than  its  face  value^  and  stock- 
holders are  liable  to  its  creditors  for  thefuU  amount  of  thenar  value  of  ike  stock 
subscribed  for  by  them  —  authorities. 

It  is,  then,  only  as  a  fraud  upon  future  creditors  that  exception  can  be  taken, 
to  the  transaction.  While  the  statute  (Comp.  Laws,  §  281:1)  requires  the  cap- 
ital stock  of  such  corporations  to  be  divided  into  shares  of  $25  each,  there  is  no 
express  prohibition  against  stock  being  issued  for  less  than  its  par  value.  But 
conceding,  upon  the  authority  of  Hawley  v.  Upton,  102  U.  S.,  314  (§§  179-181, 
supra)y  and  Sturges  v.  Stetson,  1  Biss.,  246  (§§  142-149,  supra),  that  the  direct- 
ors of  a  corporation  have  no  right  to  issue  stock  at  less  than  its  par  value,  that 
the  subscription  was  void,  and  that  an  action  will  lie  by  the  assignee  of  the  cor- 
poration against  the  contributories  to  compel  a  surrender  of  the  stock  or  pay- 
ment for  the  same  at  its  real  value  when  the  subscription  was  made,  does  it 

follow  that  a  court  can  compel  the  subscribers  to  pay  the  par  value  of  the 
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sbarest  Subscriptions  to  the  stock  of  a  corporation  are  purely  a  matter  of  con- 
tract. Sturges  V.  Stetson,  1  Biss.,  248;  Parker  v.  North  Cent.  Mich.  R.  Co.,  33 
Mich.,  24.  And  where  there  is  an  express  contract  the  law  will  not  permit  one 
to  be  implied.  Cutter  v.  Powell,  6  Term  R,  324;  Pittsburgh  &  Connersville 
R.  Co.  V.  Stewart,  41  Penn.,  54-58.  Undoubtedly,  when  a  subscriber  originally 
agrees  to  take  so  many  shares,  the  law  will  imply  that  he  is  to  pay  at  the  rate 
of  $25  per  share,  and  no  subsequent  release  or  modification  of  that  agreement 
by  the  corporation  will  prevent  creditors  from  insisting  up^n  full  payment. 
But  the  English  cases  hold  that  if  for  any  reason  the  subscription  be  void  at 
all,  it  is  void  in  iotOy  and  that  the  assignee  cannot  treat  it  as  void  to  compel  a 
retnm  of  the  stock  and  valid  to  obtain  the  payment  of  its  par  value.  It  fol- 
lows from  this  that  if  the  #[>ntributory  agrees  only  to  take  paid-up  shares  he 
cannot  be  compelled  to  take  unpaid  shares. 

In  Currie's  Case,  3  De  G.,  J.  &  S.,  367,  directors  of  a  company  took  a  trans- 
fer of  paid-up  shares  from  an  allottee  who  had  them  allotted  to  him  by  the 
ooropany  in  part  payment  of  purchase  money  in  respect  of  certain  property 
purchased  by  the  company.  The  same  directors  were  also  holders  of  other 
paid-up  shares,  taken  by  them  for  attendance  fees.  The  validity  of  the  pur- 
chase in  the  one  case,  and  the  allowance  of  attendance  fees  in  the  other,  were 
impugned.  Held,  that  the  transactions  could  not  be  affirmed  in  part  and  repu- 
diated in  part,  and  that  consequently  the  directors,  if  treated  as  shareholders 
at  all,  must  be  treated  as  paid-up  shareholders,  and  not  placed  on  the  list  of 
contributories  in  either  case.  In  delivering  the  opinion  of  the  court  of  chan- 
cery, Lord  Justice  Turner  observed:  "These  shares  were  allotted  to  Butcher 
ander  the  authority  given  by  the  articles  as  paid-up  shares,  in  part  of  the  con- 
sideration of  the  purchase  made  by  the  directors  from  him.  The  purchase  was 
either  valid  or  invalid.  If  valid,  it  is  clear  that  neither  he  nor  his  alienees  can 
be  called  upon  to  contribute  in  respect  to  these  shares.  If  invalid,  I  cannot  see 
my  way  to  hold  that  either  a  court  of  law  or  a  court  of  equity  could  do  moro 
than  treat  the  purchase  as  void,  and  undo  the  transaction  altogether.  It  could 
not,  as  I  apprehend,  be  competent  either  to  a  court  of  law  or  to  a  court  of 
equity  to  alter  the  terms  of  a  purchase,  and  treat  as  shares  not  paid  up,  shares 
"Which  were  given  as  paid-up  shares,  in  part  consideration  of  the  purchase. 
Fraad,  assuming  there  was  .fraud,  would  of  course  warrant  the  court  in  treat- 
ing the  purchase  as  void,  or  in  undoing  it;  but  it  could  not,  as  I  conceive, 
authorize  any  court  to  substitute  other  terms." 

In  Carting's  Case,  Li  R,  1  Ch.  Div.,  115,  an  agreement  was  entered  into  with 
the  trustee  of  an  intended  company  for  the  sale  to  the  company  of  a  property 
for  a  certain  sum  in  cash,  and  a  certain  number  of  fully-paid-up  shares.  The 
vendor  applied  to  the  appellants  to  become  directors,  which  they  agreed  to  do 
upon  his  promising  to  transfer  to  them  fully-paid-up  shares  to  qualify  them. 
They  acted  as  directors  and  adopted  the  agreement  for  sale.  Appellants  were 
entered  on  the  register  as  holders  each  of  thirty  fully-paid-up  shares,  and 
received  certificates  to  that  effect.  An  order  was  afterwards  made  for  winding 
up  the  company,  and  the  master  of  the  rolls  put  them  on  the  list  of  contribu- 
tories for  thirty  unpaid  shares  each.  It  was  held  that  as  there  was  no  contract 
between  them  and  the  company  that  they  would  take  shares  independently  of 
their  accepting  certificates,  stating  them  to  be  the  holders  of  fuily-paid-up 
shares,  they  could  not  be  placed  on  the  list  of  contributories  as  holders  of 
unpaid  shares.  In  delivering  the  opinion.  Lord  Justice  James  said:  *'  Now,  be- 
yond all  question,  they  never  made  themselves  liable  to  take  any  shares  at  all. 
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They  never  contracted  to  take  shares  or  to  pay  for  shares.  The  only  contract 
between  them  and  the  company  was  the  contract  that  arises  from  the  fact  that 
certificates  of  the  shares  as  paid-up  shares  were  sent  to  them  and  they  accepted 
these  certificates.  If,  therefore,  the  case  depends  upon  a  cpntract  between 
them  and  the  company,  the  contract  must  be  either  approbated  or  reprobated. 
If  the  contract  was  a  contract  that  they  would  take  paid-up-shares,  we  cannot 
convert  that  into  a  contract  to  take  unpaid  shares." 

Lord  Justice  Mellish  used  the  following  language:  "It  appeal^  to  me  that 
the  only  contract  entered  into  by  these  gentlemen  with  the  company  being 
that  they  became  members  of  the  company  by  accepting  certificates  of  paid- 
r.p  shares,  that  contract  must  either  be  adopted  or  rejected  in  its  entirety.  If 
it  is  rejected,  they  are  not  shareholders  at  all.  If  it  is  adopted,  the  company 
is  entitled  to  sa\%  ^  they  are  not  your  shares,  but  ours,'  but  that  does  not  make 
them  hold  unpaid  shares.'^ 

This  intimation  would  tend  to  show  that  the  assignee  in  this  case  might 
bring  an  action  against  the  defendants  for  the  value  of  the  shares  they  agreed 
to  take ;  but  as  there  is  no  evidence  that  the  shares,  were  worth  any  more  than 
the  defendants  paid  for  them,  such  action  would  probably  be  fruitless. 

In  De  Ruvigne's  Case,  5  Ch.  Div.,  306,  it  was  held  that  an  arrangement  with 
a  subscriber  by  .which  he  was  to  take  two  hundred  shares  of  stock  was  fraudu- 
lent and  vltra  vires,  but  as  there  was  no  agreement  to  take  any  but  paid-up 
shares,  he  could  not  be  placed  on  the  list  of  contributories  in  respect  of  the 
two  hundred  shares.  The  court  held  that  the  company  must  either  throw 
over  the  agreement  altogether,  or  they  must  take  it  altogether,  "  They  cannot 
adopt  it  as  to  one  part  and  reject  it  as  to  the  rest." 

In  Anderson^s  Case,  7  Ch.  Div.,  94,  similar  language  was.U8e<\  and  the  master 
of  the  rolls  observed:  "I  am  not  going  to  alter,  men'a  contracts  unless  the 
provisions  of  an  act  of  parlianient  compel  me  to  do  so.  If  a  man  contract  for 
paid-up  shares  with  a  company,  and  there  is  no  other  contract  —  that  is  to  say, 
if  there  is  no  previous  contract  to  take  shares  at  all, —  and  the  company  allots 
the  paid-up  shares,  »  .  •  it  is  quite  evident  that  neither  party  can  alter  the 
contract.  •  •  •  It  may  ask  to  set  aside  the  contract  altogether,  and  in  that 
case  the  shares  would  not  be  treated  as  allotted  at  all,  and  the  consideration 
would  have  to  be  returned  to  the  director  or  other  person  holding  a  fiduciary 
position,  or  the  company  may  adopt  another  course,  and  may.  tr^at  the  director 
or  other  person  holding  a  fiduciary  position  as  trustee  for  the  company  of  the 
profit  made  by  the  contract,  and  may  take  away  the  profit  from  him.  .  .  . 
But  you  cantiot  alter  the  contract  to  such  an  extent  as  to  say,  though  you  have 
bargained  for  paid-up  shares,  we  will  change  that  into  a  bargain  to  take  shares 
not  paid  up,  and  to  put  you  on  the  list  of  contributories  on  that  ground." 

In  Foreman  v.  Bigelow,  18  N.  B.  R.,  457,  these  cases  were  cited  with  ap- 
proval by  Mr.  Justice  Clifford,  although  the  case  cannot  be  considered  as  a 
direct  authority  here,  as  the  action  was  brought  against  an  innocent  purchaser 
of  such  shares. 

These  cdses  appear  to  be  decisive  in  favor  of  the  position  assumed  by  the 
defendants  here.  There  is,-  however,  a  series  of  opinions  of  the^  supreme  court 
of  the  United  States,  beginning  with  the  cases- of  Upton  v,  Tribilcock,  91  U.  S., 
45  (^§  192-196,  supra),  and  culminating  in  Hawley  v.  Upton,  102  U.  S.,  314 
(§§  179-181,  supra),  which  put  the  obligation  of  a  subscriber  to  stock  in  an 
entirely  different  light.  While  none  of  these  cases  except  the  last  are  neces- 
sarily inconsistent  with  the  views  expressed  by  the  English  courts,  or  with  the 
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position  assumed  by  the  defendants  here,  the  general  drift  of  the  opinions  is 
to  the  effect  that  the  acceptance  of  a  certificate  of  stock,  not  fully  and  actually 
paid  ap,  ipso  factOy  obligates  the  holder  to  make  up  its  par  value,  if  the  duty 
of  the  corporation  to  its  creditors  requires  it,  although  he  originally  agreed 
to  take  the  stock  as  fully  paid  up. 

In  Upton  V.  Tribilcock,  91  U.  S.,  45,  the  defendant  agreed  to  become  a  stock- 
holder, and,  with  intent  to  become  such,  accepted  a  certificate  for  stock  whereby 
he  became  bound  to  pay  the  full  amount  thereof  as  follows:  Five  per  cent, 
upon  the  delivery  of  the  certificate;  five  per  cent,  in  three  months;  five  per 
cent,  in  six  months;  five  per  cent,  in  nine  months;  and  the  residue  whenever 
called  for  by  the  company,  according  to  the  charter  of  the  company  and  the 
laws  of  the  state  of  Illinois.  The  defense  was  that  the  subscription  was  ob- 
tained by  the  fraudulent  representations  of  the  agent  of  the  company,  to  the 
effect  that  the  defendant  would  only  be  responsible  for  twenty  per  cent,  of  the 
subscription  made  by  him,  and  that  he  delivered  his  note  in  full  payment  of 
this  amount*  He  received  a  certificate  with  the  word  '^non-assessable  "  printed 
across  the  face.  It  was  held  that  the  legal  effect  of  the  instrument  was  to 
make  the  remaining^  eighty  per  cent,  payable  upon  the  demand  of  the  com- 
pany, and  that  the  word  ^'non-assessable"  was  no  qualification  of  this  result. 
'^  At  the  most,  the  legal  effect  of  the  word  in  question  is  a  stipulation  agaipst 
Tiabilit^  to  further  taxation  or  assessment  after  the  holder  shall  have  ful- 
filled his  contract  to  pay  the  one  hundred  per  cent  in  the  manner  and  at  the 
times  indicated."  In  other  words,  the  court  adopted  the  view  that  the  orig- 
iaal  contract  of  the  Subscriber  was  to  pay  the  par  value  of  the  stock,  and  that 
the  word  '^  non-assessable  "  did  not  vary  this  contract. 

While  there  is  nothing  in  Chubb  v.  Upton,  95  IT.  S.,  666,  irreconcilable  with 
the  position  assumed  by  the  defendants  here,  Mr.  Justice  Hunt,  in  delivering 
the  opinion,  observes  that  when  a  stockholder  receives  a  certificate  of  stock  for 
a  certain  number  of  shares  at  a  given  sum  per  share,  he  thereby  becomes  liable 
to  pay  the  amount  thereof  when  called*  upon  by  the  corporation  or  its  as- 
signees. The  cases  of  Pullman  v.  Upton,  96  U.  S.,  328  (§§  500,  501,  infra),  and 
Hatch  V.  Dana,  101  U.  S.,  205  (§§  372-375,  mpra\  contain  little  more  than  a 
repetition  of  the  principles  laid  down  in  the  former  cases  and  have  no  especial 
bearing  upon  the  case  under  consideration.  The  case  of  Hawley  v.  Upton,  102 
U.  8.,  314,  is  very  nearly,  if  not  directly,  in  point  here.  In  this  case  the  de- 
fendant signed  an  agreement  to  the  effect  that  for  a  consideration  of  ten  shares 
of  the  capital  stock  of  the  Great  Western  Insurance  Company,  received  by 
him,  he  agreed  to  pay  ohe-fifth  of  the  par  value  thereof  in  instalments.  His 
name  was  entered  on  the  books  as  a  stockholder,  but  no  certificate  of  stock 
was  ever  delivered  to  him,  and  no  demand  ever  made  upon  the  company  for 
such  certificate.  The  supreme  court  held  him  liable,  upon  the  theory  that  the 
company  could  not  sell  its  stock  at  less  than  par,  and  that  his  agreement 
amounted  in  law  to  a  subscription  for  the  stock  and  nothing  else,  and  that  the 
receipt  of  the  certificate  was  not  necessary  to  complete  his  obligation  as  against 
the  creditors  of  the  company.  I  have  sought  to  find  a  tenable  ground  upon 
which  to  base  a  distinction  between  this  case  and  the  one  under  consideration, 
but  it  seems  to  me  that  there  is  no  substantial  difference  between  them.  Here 
is  an  agreement,  literally,  to  subscribe  a  certain  sum  and  to  take  in  payment 
therefor  a  certificate,  the  par  value  of  which  was  fixed  by  law,  representing  a 
sum  one-third  larger  than  the  amount  of  the  subscription.     How  does  this 

differ  from  the  agreement  in  Hawley  v,  Upton,  by  which  the  defendant  ac- 
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knowledged  the  receipt  of  ten  shares  of  stock,  the  par  value  of  which  was  also 
fixed  by  law,  and,  in  consideration  thereof,  promised  to  pay  one-fifth  of  such 
par  value?  The  whole  contract  in  each  case  must  be  taken  together  In  the 
one  the  promise  to  pay  precedes  the  statement  of  the  consideration ;  in  the 
other  the  acknowledgment  of  the  receipt  of  the  consideration  precedes  the 
promise  to  pay;  but  in  legal  effect  both  are  agreements  to  take  stock  and  ta 
pay  therefor  only  a  percentage  of  its  par  value.  In  neither  case  does  the 
party  agree  to  pay  no  more  if  the  necessities  of  the  company  require,  though, 
in  the  light  of  these  decisions  it  would  seem  to  make  no  difference  as  against 
creditors  whether  he  did  or  not.  If,  as  was  said  by  the  chief  justice  in  Haw- 
ley  V.  Upton,  "  all  that  need  bo  done,  so  far  as  creditors  are  concerned,  is  that 
the  subscriber  shall  have  bound  himself  to  become  a  contributor  to  the  fund 
which  the  capital  stock  of  the  company  represents,"  it  is  difficult  to  see  why 
the  defendants  in  this  case  have  not  done  all  that  is  necessary  to  make  them- 
selves liable  for  the  payment  of  the  amounts  claimed.  The  statement  of  the 
court  that  the  suit  was  not  brought  on  the  special  agreement  of  the  defendant 
to  pay  twenty  per  cent.,  but  on  his  general  liability  as  a  subscriber  to  pay  for 
his  stock  whenever  it  was  wanted  to  meet  the  liabilities  of  the  company,  is 
equally  applicable  when  it  is  made  to  appear  that  the  defendants  received  cer- 
tificates of  stock  for  which  they  had  paid  only  two-thirds  of  its  par  value. 

This  case  is  certainly  a  hard  one  upon  the  defendants.  Finding  the  company 
embarrassed  for  the  want  of  funds,  they  agree  to  subscribe  a  certain  sum  and 
take  in  payment  stock  at  what  it  was  really  worth.  It  is  clear  that  no  fraud 
was  intended,  and  that  they  must  be  held  liable  upon  an  implied  agreement  to 
pay  more  for  the  benefit  of  the  creditors  than  they  had  expressly  agreed  to  pay 
for  the  benefit  of  the  corporation.  It  is  a  hardship,  however,  from  which  I  see 
BO  way  of  relieving  them  consistent  with  the  views  of  the  supreme  court  in 
Hawley  v.  Upton,  and  a  decree  must  therefore  be  entered  for  the  complainant. 

HOLMES  V.  SHERWOOD. 
(Circuit  Court  for  Iowa:  8  McCrary,  405-410.    1881.) 

Statement  of  Facts. —  This  is  a  suit  by  judgment  creditors,  and  the  receiver 
6f  the  Lamar  Insurance  Company,  to  reach  unpaid  subscriptions.  There  are 
the  usual  averments  of  judgment  against  the  company,  return  of  execution 
nulla  hona^  insolvency  of  the  company,  etc.  The  grounds  of  demurrer  are 
stated  in  the  opinion. 

§  390.  Right  of  receiver  to  sue  in  foreign  juriedietion. 

Opinion  by  MdDKARY,  J. 

1.  It  is  insisted  that  the  bill  is  multifarious  in  the  misjoinder  of  the  receiver 
appointed  by  the  Illinois  court  and  the  creditors  of  the  corporation;  and  it  is 
argued  under  this  head,  in  the  brief  filed,  that  the  receiver  is  the  only  party 
with  right  to  sue.  As  I  remember  the  oral  argument  of  respondents^  counsel^ 
it  was  suggested  that  the  receiver,  having  been  appointed  by  a  foreign  court, 
had  no  right  to  sue  in  this  forum  at  all;  and  this  latter  question  must  be  dis* 
posed  of  before  we  can  determine  the  question  of  multifariousness.  If  the 
receiver  has  no  right  to  sue,  the  case  must  be  dismissed  as  to  him,  and  then  the 
question  will  remain  whether  it  can  be  maintained  by  the  other  complainants, 
to  wit,  the  creditors  of  the  corporation.  Upon  the  question  whether  the  com- 
plainant Chandler,  in  his  official  capacity  as  receiver  under  the  appointment  by 
the  superior  court  of  Cook  county,  Illinois,  can  be  permitted  to  sue  in  this  juris* 
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diction  to  recover  the  property  of  the  debtor,  I  must  say  that  I  have  grave 
doabt.  The  case  of  Booth  v.  Clark,  17  How.,  322,  seems  to  hold  quite  dis- 
tinctly that  a  receiver  has  no  right  to  sue  in  a  foreign  jurisdiction.  It  is  said 
ia  that  case  that  the  receiver  **  has  no  extraterritorial  power  of  official  action ; 
none  which  the  court  appointing  him  can  confer,  with  authority  to  enable  him 
to  go  into  a  foreign  jurisdiction  to  take  possession  of  the  debtor's  property ; 
none  which  can  give  him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a 
forei^  court  or  another  jurisdiction,  as  the  judgment  creditor  himself  might 
have  done,  where  his  debtor  may  be  amenable  to  the  tribunal  which  the  cred- 
itor may  seek."  See,  also,  High  on  Rsceivers,  sees.  2^9  to  244,  inclusive,  and 
authorities  there  cited.  I  am  aware  of  the  intimation  of  a  different  opinion  by 
Mr.  Justice  Miller  in  the  case  of  Chandler  v.  Siddle,  3  Dill.,  477;  but  as  no 
unqualified  opinion  was  there  expressed  upon  the  question,  and  as  it  was  not 
decided,  I  should  be  inclined  to  follow  the  case  of  Booth  v.  Clark,  and  the 
other  authorities  in  the  same  line,  if  it  were  necessary  to  pass  finally  upon  the 
question  in  this  case. 
§  891.  Liability  of  Btockholdera  to  creditors  for  unpaid  sttbsoriptions. 

2.  But  I  am  clearly  of  the  opinion  that  this  suit  may  be  maintained  by  the 
complainants  who  are  creditors  of  the  corporation,  without  the  presence  of  the 
receiver.  It  is  well  settled  by  the  authorities,  and  also  well  supported  by  con- 
siderations of  justice  and  equity,  that  a  judgment  creditor  of  a  corporation, 
after  execution  returned  unsatisfied,  may  maintain  an  action  in  his  own  behalf 
and  in  behalf  of  such  other  creditors  of  the  corporation  as  may  unite  to  become 
parties  thereto  in  a  court  of  equity  against  the  corporation  and  its  delinquent 
stockholders,  and  have  a  decree  that  an  account  of  the  assets  and  debts  of  the 
corporation  be  taken,  and  that  the  stockholders  pay  in  and  account  for  so  much 
as  may  be  due  from  them  respectively  to  the  corpdration  on  account  of  their 
capital  stock,  as  will  be  sufficient  to  pay  the  debts  represented  by  the  complain- 
ants and  such  other  creditors  as  may  join.  The  liability  of  the  stockholders  is, 
in  part  at  least,  the  basis  of  the  credit  which  is  extended  to  the  corporation  by 
the  pablic.  Any  sums  due  from  such  stockholders  to  the  corporation  on 
account  of  subscriptions  to  the  capital  stock  are  regarded  as  a  trust  fund  pledged 
for  the  debts  of  the  corporation ;  and  any  one  or  more  of  |he  creditors  of  the 
corporation  may  institute  proceedings  in  equity  to  compa  contribution  from 
the  stockholders  who  may  be  found  within  the  jurisdiction  of  the  court  in  which 
such  proceedings  are  instituted.  These  general  propositions  will  be  found  to 
be  fully  supported  by  the  following  and  many  other  authorities:  Adler  v. 
Hanufg  Co.,  18  Wis.,  63;  Spear  v.  Grant,  16  Mass.,  9;  Vose  v.  Grant,  15  id., 
505;  Wood  v.  Dummer,  3  Mason,  308  (§§  378-388,  supra);  Ward  v.  Griswold- 
ville  Manufg  Co.,  16  Conn.,  593;  Mann  v.  Pentz,  3  Comst.,  415;  Nathan  v. 
Whitlock,  9  Paige,  152;  Henry  v.  V.  &  A.  R.  Co.,  IT  Ohio,  187;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.,  380  (§§  189-191,  supra). 

§  3 92.   Whether  remedy  against  a  stockholder  is  in  equity. 

3.  It  is  insisted,  however,  by  respondents'  counsel  that  the  remedy  is  at  law 
and  not  at  equity.  This  proposition  cannot  be  maintained.  It  may  be  correct 
to  say  that  an  action  at  law  to  enforce  contribution  against  an  individual  stock- 
bolder  may  be  maintained  under  the  act  by  which  the  Lamar  Insurance  Com- 
pany was  incorporated ;  and  if  this  is  so  it  does  not  deprive  this  court  of  equity 
of  its  jurisdiction  to  entertain  a  bill  filed  against  numerous  stockholders  for  dis^ 
covery,  account  and  contribution  against  them  all.     ^^  Although  a  creditor  may 

enforce  a  contribution  at  law,  yet,  as  he  may  not  be  able  to  do  it  without 
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numerous  suits,  his  case  is  one  of  equitable  jurisdiction."  Angell  &  Ames  on 
Corporations,  sec.  626.  The  jurisdiction  in  equity  may  be  maintained  under 
any  one  of  the  following  ordinary  heads  of  equitable  jurisdiction,  to  wit:  dis- 
covery, account,  contribution  and  to  prevent  multiplicity  of  suits.  This  disposes 
of  the  objection  that  there  is  a  misjoinder  of  parties  defendant. 
§  393.  Practice  where  a  discovery  is  sought. 

4.  It  is  insisted  that  the  interrogatory  part  of  the  bill  is  bad  because  it  calls 
upon  the  respondents  severally  to  answer  whether  they  executed  a  bond  or  in- 
strument in  writing  or  print  by  which  they  received  and  became  the  owners  of 
a  share  or  shares  of  stock  of  the  Lamar  Insurance  Company,  and  whether  they 
received  certificates  of  the  share  or  shares  of  such  stock,  and  does  not  annex  an 
affidavit  of  loss,  or  that  the  complainants  are  not  in  possession  of  the  primary 
evidence  of  the  facts  respecting  which  they  seek  a  discovery.  Counsel  cite  ia 
support  of  this  proposition.  Story's  Equity  Pleadings,  sees.  477,  478,  313. 
These  sections  relate  to  cases  where  resort  is  bad  to  a  court  of  equity  instead  of 
a  court  of  law,  upon  the  ground  that  the  writings  upon  which  the  action  is 
founded  have  been  lost,  destroye-d  or  suppressed.  In  such  cases  it  is  necessary 
to  annex  to  the  bill  an  affidavit  that  such  instruments  are  not  in  the  custody  or 
power  of  the  complainant,  and  that  he  knows  not  where  they  are  unless  in  the 
bands  of  the  defendant.  The  present  bill  does  not  come  within  this  class  of 
cases.  I  am  of  the  opinion  that  it  is  not  demurrable  for  the  want  of  such  an 
affidavit. 

§394.  Assessment  not  necessarily  a  prerequisite. 

5.  In  such  a  case  as  the  one  now  before  the  court,  no  previous  assessment 
against  the  defendants  as  stockholders  need  be  shown.  They  are  liable  to  the 
full  amount  of  their  unpaid  subscriptions  to  the  capital  stock  of  the  corporation, 
if  so  much  is  necessary  to  pay  the  claims  represented  by  the  complainants  in 
this  suit.  If  there  are  other  stockholders  not  within  the  jurisdiction,  or  not 
made  parties  defendant  herein,  these  defendants  must  look  to  them  for  contri- 
bution ;  and  it  is  not  necessary  that  all  such  stockholders  be  made  defendants. 
Ogilvie  V.  Knox  Ins.  Co.,  22  How.,  380  (§§  189-191,  supra)\  Marsh  v.  Burrows, 
1  Woods,  463.  If  an  assessment  has  been  made  in  the  state  of  Illinois,  either 
by  the  board  of  directors  or  by  the  court,  such  assessment  cannot  conclude  or 
affect  the  stockholders  in  this  state,  and  who  are  defendants  in  this  case, 
because  they  were  not  parties  to  it  or  in  anywise  bound  by  it 

The  court  is  competent  to  ascertain  the  amount  of  the  liability  of  each  of  the 
respondents,  and  to  make  a  decree  based  thereon.  If  the  complainants  see  £t 
to  dismiss  as  to  the  receiver,  the  demurrer  will  be  overruled.  If  they  do 
not  see  fit  to  do  this,  the  demurrer  will  be  sustained  so  far  as  that  matter  is 
concerned. 

OCHILTREE  v.  RAILROAD  COMPANY. 
(21  WaUace,  249-265.    1874) 

Ebroe  to  the  Supreme  Court  of  Missouri. 

Statement  of  Facts. —  The  Missouri  constitution  of  1865  contained  a  double 
liability  clause,  making  stockholders  individually  liable  over  and  above  the 
stock  owned  by  them,  and  any  amount  unpaid  tbereon,  in  a  further  sum  at 
least  equal  in  amount  to  such  stock.  By  an  amendment  adopted  in  1870  the 
liability  of  shareholders  was  limited  to  the  amount  of  stock  owned  by  them. 
After  the  adoption  of  this  amendment  the  Iowa  Railroad  Contracting  Com- 
pany subscribed  and  paid  for  a  certain  number  of  sbares  in  a  company  formed 
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by  the  consolidation  of  two  other  companies.  Ochiltree's  debt  was  incurred 
while  the  double  liability  clause  was  in  force,  and  not  being  paid  on  execution 
dul}*  issued,  he  sued  the  Iowa  Railroad  Contracting  Company,  claiming  that  it 
was  liable  under  the  double  liability  clause.  Judgment  was  given  against  him 
in  the  state  courts. 

§  395.  Subscribers  after  repeal  of  a  ^^  double  liahility'^^  enactmerU  ijicur  oiHy 
a  single  liability^  although  they  take  stock  created  before  the  repeal. 

Opinion  by  Me.  Jdstice  Davis. 

It  is  quite  apparent  that  considerations  of  public  policy  induced  the  adoptioa 
of  the  double  liability  clause  in  the  constitution  of  1865,  and  equally  apparent 
that,  in  the  minds  of  the  framers  of  the  amendment  of  1870,  this  provision 
had  operated  injuriously  to  the  interests  of  the  state,  and  that  sound  policy 
dictated  its  repeal.  It  is  not  difficult  to  see,  with  this  provision  in  force,  that 
great  public  improvements,  in  some  of  the  states  of  the  Union  at  least,  could 
not  be  successfully  carried  on.  Instead  of  inviting  capital  it  would  repel  it. 
There  are  few  persons  who  would  consent  to  take  stock  in  such  enterprises,  if 
subject  to  the  double  liability  provision.  Although  willing  to  risk  the  loss  of 
their  stock,  they  would  be  unwilling  to  involve  their  estates  beyond  it.  Espe- 
cially would  this  be  so  if  they  were  invited  to  take  part  in  the  completion  of 
works  greatly  in  debt,  and  which  had  languished  for  years.  It  is,  therefore, 
important  to  determine,  not  only  for  this  case,  but  all  others  similarly  situated, 
whether  the  change  of  policy  on  this  subject,  as  manifested  by  the  change  in 
the  organic  law,  is  effectaal  to  accomplish  the  desired  object.  The  supreme 
court  of  the  state  having  construed  the  amendment  of  1870  so  as  to  relieve 
stockholders  in  corporations,  subscribing  after  it  went  into  operation,  from  the 
effects  of  the  former  constitution,  as  to  debts  contracted  prior  to  the  amend- 
ment, the  only  question  at  issue  here  is,  whether  the  amendment,  thus  inter- 
preted, has  the  effect  of  impairing  the  obligation  of  the  plaintiff's  contract 
within  the  meaning  of  the  constitution  of  the  United  States. 

It  would  serve  no  useful  purpose  to  restate  the  views  of  this  court  on  this 
general  subject;  nor  to  review  the  cases,  which  are  neither  few  nor  unimpor- 
tant. It  is  enough  to  say  that  the  law  of  the  contract  forms  its  obligation, 
and  that  legislation  which  materially  impairs  the  remedy  is  void.  The  law  of 
the  contract  in  this  case  undoubtedly  gave  the  plaintiff  the  right  to  subject 
existing  stockholders  in  the  corporation,  with  whom  the  debt  was  contracted, 
to  the  double  liability  provision.  This  provision  could  be  invoked  so  soon  as 
the  assets  of  the  corporation  were  exhausted.  The  plaintiff  trusted  this  corr 
poration  and  the  members  composing  it  at  the  time  the  contract  was  made.  It 
cannot  be  said  that  he  gave  credit  beyond  this,  for  what  right  bad  he  to  assume 
that  other  stock  wonld  be  taken?  It  may  be  that  he  expected  this  would  be 
done,  and  that  thereby  his  security  would  be  increased;  but  the  obligation  of 
a  contract  within  the  meaning  of  the  constitution  is  a  valid  subsisting  obliga- 
tion, not  a  contingent  or  sp)eculative  one.  It  was  no  part  of  the  obligation  of 
the  contract  that  future  stock  should  be  taken.  The  value  of  it  would  be  en- 
hanced if  this  were  done,  but  the  obligation  of  it  would  be  the  same  whether 
the  stock  were  taken  or  not.  If  taken,  it  subjected  the  holder  to  the  personal 
liability  imposed  by  the  law  at  the  time  of  the  subscription,  and  to  the  extent 
of  this  additional  responsibility  the  plaintiff  is  benefited.  But  suppose  no  ad- 
ditional stock  were  taken,  the  plaintiff  has  all  that  he  trusted,  and  has  no  right 
to  complain  that  his  contract  is  not  as  valuable  as  he  thought  it  would  be.  If, 
then,  the  credit  was  given  to  the  corporation,  and  the  personal  liability  of  the 
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members  composing  it  at  tbe  date  of  the  contract,  how  does  the  repeal  of  the 
double  liability  clause  impair  the  plaintiff's  contract?  It  is  true,  while  unre- 
pealed, be  had  the  opportunity  to  accumulate  securities  for  the  payment  of  his 
debt,  but  is  this  opportunity  to  be  continued  after  experience  has  proved  that 
tbe  policy  on  which  it  rested  was  injudicious  and  should  be  abandoned?  Such 
a  doctrine  would  tie  up  legislation,  in  order  that  the  speculative  expectancies  of 
creditors  may  be  protected.  It  was  the  object  of  the  national  constitution  to 
protect  rights,  and  not  mere  incidental  advantages  which  may  affect  the  con- 
tract indirectly.  The  incident  of  individual  liability  attached  to  and  formed  a 
part  of  the  contract  as  long  as  it  lasted,  but  its  repeal  did  not  deprive  tbe 
plaintiff  of  any  of  the  rights  secured  to  him  when  the  contract  was  made. 
They  still  exist,  and  the  remedy  to  enforce  them  remains  the  san^e.  If  the 
corporation'  itself  cannot  pay,  the  members  who  composed  it  at  the  time  of  the 
repeal  are  unaffected  by  it,  and  there  is  nothing  in  the  way  of  subjecting  them 
to  the  double  liability  provision.  Instead  of  the  plaintiff  being  injured  by  the 
repeal,  he  is  benefited  by  it,  for  it  cannot  be  supposed  that  the  defendant  would 
have  taken  stock  with  the  burden  im)X)sed  by  the  old  law,  and  the  subscription 
made  by  it  increased  the  capacity  of  the  company  to  pay  its  debts  very  largely, 
as  it  is  agreed  that  it  owns  eight  thousand  nine  hundred  and  sixty  shares  of 
stock,  each  share  being  for  $100.  This  stock  was  paid  for  and  risked  in  the 
general  enterprise,  and,  like  other  assets,  liable  for  the  debts  of  the  company ; 
but  the  plaintiff  seeks  to  place  upon  the  defendant  a  liability  beyond  this, 
which  it  cannot  be  believed  it  meant  to  assume,  as  the  law  did  not  impose  the 
liability  upon  it  when  the  stock  was  taken. 

The  plaintiff  contracted  with  the  Alexandria  and  Nebrasksv  Companj,  au- 
thorized to  issue  two  millions  of  stock.  In  the  absence  of  any  evidence  on  the 
point,  it  is  fair  to  presume  the  stock  was  absorbed  when  the  contract  was  made* 
This  corporation  he  trusted,  and  the  persons  who  held  its  stock  were  undoubt- 
edly liable  to  him  in  case  he  could  not  get  his  debt  out  of  the  company.  He 
not  only  holds  this  security,  but  in  addition  to  it  the  assets  of  the  Iowa  South- 
ern Company,  and  the  liability  of  the  holders  of  one  and  a  half  millions  of 
stock  in  it.  Beside  this  he  has  the  obligation  of  the  consolidated  company  to 
pay  his  debt.  It  is  difficult  to  see  how  these  things  have  tended  to  impair  his 
contract  or  lessen  its  value.  But  he  seeks  to  increase  his  security  by  embracing 
the  stockholders  of  the  consolidated  company,  who  were  not  parties  to  the  con- 
tract to  pay  his  debt,  but  who  subscribed  after  the  amended  liability  law  went 
into  operation.  This  he  cannot  do.  His  remedy  under  the  law  as  it  existed  at 
the  date  of  his  contract  is  not  impaired  because  the  consolidated  company  in- 
creased its  stock,  as  it  was  authorized  to  do,  and  was  enabled  to  sell  it  by  rea- 
son of  the  withdrawal  of  the  burden  of  personal  liability. 

It  is  claimed  by  the  plaintiff  that  the  law  under  which  his  debt  was  con- 
tracted made  all  who  were  stockholders  on  the  issue  of  the  execution  liable  to 
contribute  personally  to  the  p&yment  of  his  debt,  and  two  cases  in  Missouri  are 
cited  to  support  this  proposition.  McLaren  v.  Franciscus,  43  Mo.,  452;  Miller 
V.  Republic  Ins.  Co.,  50  id.,  50.  These  cases  arose  before  the  repeal  of  the  law, 
and  were  controversies  between  the  holders  of  stock  when  the  debt  was  con- 
tracted and  the  actual  holders  of  it  at  the  date  of  the  execution.  It  was  con- 
ceded that  one  class  or  the  other  were  liable,  and  the  court  decided  that  the 
liability  attached  to  the  stock,  and  followed  it  in  the  hands  of  the  assignee,  and 
that,  therefore,  those  stockholders  only  were  liable  who  were  such  at  the  date 
of  the  execution.    This  is  the  full  force  of  the  decisions  referred  to,  and  they 
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give  to  the  plaintiff  the  right  to  seek  his  remedy  against  any  one  who  held 
stock  subject  to  the  incident  of  individual  liability,  at  the  date  of  the  execution 
against  the  corporation.  But  as  the  incident  of  individual  liability  has  been 
repealed,  and  neither  the  law  nor  his  contract  makes  the  defendant  liable  for 
the  debts  of  the  company  beyond  the  amount  of  its  stock,  it  follows  that  the 
decisions  of  the  supreme  court  of  Missouri  on  the  point  invoked  are  not  appli- 
cable.    And  so,  doubtless,  thought  that  court  in  its  decision  of  this  case,  as 

the  point  is  not  noticed  in  the  opinion. 

Judgment  affirmed. 

JACOBSON  V.  ALLEN. 
(Circuit  Court  for  New  York:  13  Federal  Reporter,  454H157.    1882.) 

Opinion  by  Wallace,  J. 

Statemknt  of  Facts. —  Without  passing  upon  subordinate  questions  raised  by 
the  demurrer,  the  bill  must  be  held  bad  because  the  right  of  action  sought  to 
be  enforced  does  not  exist  in  favor  of  the  complainant.  The  defendants  are 
sued  as  stockholders  of  the  bank  of  Chicago,  an  insolvent  corporation  of  the 
state  of  Illinois,  and  the  bill  seeks  to  charge  them  with  a  liability  imposed  by 
one  of  the  sections  of  the  incorporating  act,  which  provides  that  ^^each  stock- 
holder shall  be  liable  to  double  the  amount  of  stock  held  or  owned  by  him,  and 
for  three  months  after  giving  notice  of  transfer."  The  bill  alleges  that  in  a 
suit  brought  by  a  creditor  of  the  bank  in  the  superior  court  of  Cook  county, 
Illinois,  the  complainant  was  duly  appointed  by  that  court  ^^  receiver  of  all  the 
estate,  property,  and  equitable  interests  of  said  bank,"  and  duly  qualified  and 
has  ever  since  acted  as  such  receiver. 

§  896.  "  Double  liability  "  of  stockhcldere  no  part  cf  corporate  ^^  estate^  projh 
erty^  and  equitable  interests,^^ 

Unless  the  right  of  action  to  recover  the  statutory  liability  of  stockholders 
was  part  of  the  "  estate,  property  or  equitable  interests  "  of  the  bank,  it  did  not 
pass  to  the  receiver  under  his  appointment.  Not  only  because  of  the  allega- 
tion of  the  bill,  but  also  from  the  inherent  nature  of  a  receiver's  title,  the  com- 
plainant did  not  acquire  the  right  to  enforce  the  statutory  liability,  if  it  existed, 
only  in  favor  of  creditors  of  the  bank  and  not  in  favor  of  the  corporation.  It 
is  not  contended  that  the  corporation  could  have  enforced  this  liability  against 
the  stockholders,  but  the  position  is  taken  that  upon  the  insolvency  of  the  cor- 
poration a  fund  arises  by  force  of  the  statutory  provision  for  the  benefit  of  the 
creditors  of  the  corporation,  which  is  to  be  deemed  part  of  the  equitable  assets 
of  the  corporation.  Undoubtedly  such  provisions  are  intended  to  create  a  fund 
for  the  benefit  of  creditors  incase  of  the  insolvency  of  the  corporation ;  but 
whether  the  creditors  can  resort  to  the  fund  jointly  or  only  severally,  and 
whether  the  right  of  the  creditor  is  one  at  law  or  one  to  be  enforced  in  equity 
and  in  subordination  to  the  rights  of  the  whole  body  of  creditors,  depends  ia 
each  case  upon  the  terms  of  the  particular  statute.  Obviously  the  fund  resem- 
bles an  asset  of  the  corporation  more  nearly  when  by  the  terms  of  its  creatioa 
it  constitutes  an  equitable  fund  for  the  common  benefit  of  all  the  creditors,  thaa 
it  does  when  it  is  secured  to  the  creditors  severally  and  at  law. 

Under  this  particular  statute  it  has  been  determined  by  the  courts  of  Illinois 
that  a  creditor  of  the  corporation  may  sue  individually  and  at  law  (McCarthy 
V.  Lavascbe,  89  111.,  270);  anil  under  a  similar  statute  it  was  held  by  the  same 
court  that  the  creditor's  right  of  action  was  not  divested  by  the  appointment  of 
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a  receiver  of  the  corporation.  Arenz  v.  "Weir,  89  111.,  25.  Uadoubtedly,  if  the 
liability  were  merely  a  several  one  in  favor  of  the  creditors,  no  one  creditor 
could  be  divested  of  his  right  of  action  by  any  proceeding  or  judicial  decree  to 
which  he  was  not  a  party,  and  therefore  a  receiver  appointed  in  a  suit  brought 
by  one  creditor  against  the  corporation  could  not  acquire  the  rights  of  the 
other  creditors.  Wincock  v.  Turpin,  96  111.,  135.  It  has  not  been  definitely 
determined  by  the  courts  of  Illinois  that  a  suit  might  not  be  maintained  ia 
equity  by  all  the  creditors,  or  one  in  behalf  of  all,  to  recover  of  the  stock- 
holders when  the  liability  is  imposed  in  the  terms  employed  in  the  present 
statute.  If  the  question  were  to  be  determined  irrespective  of  the  adjudicatioa 
of  that  state,  it  would  hardly  be  deemed  doubtful  that  the  act  creates  a  fund 
which  may  be  pursued  in  equity  for  the  common  benefit  of  all  the  creditors. 
Briggs  V.  Penniman,  8  Cow.,  387;  Mathez  v,  Neidig,  72  N.  Y.,  10;  Terry  v. 
Little,  101  IT.  S.,  216  (§§  362,  363,  supra). 

§  897.  is  not  a  liability  which  passes  to  a  receiver  of  the  company. 

Assuming  that  such  is  the  character  of  the  fund,  it  still  remains  for  the  com- 
plainant to  maintain  that  it  is  property  or  assets  of  the  corporation,  and  passed 
to  him  by  virtue  of  his  appointment  as  receiver.  No  case  is  cited  to  support 
this  contention.  In  Weeks  v.  Love,  50  N.  Y.,  571,  it  is  said  obiter  that  th^ 
stockholder's  liability  may  be  treated  as  corporate  property.  That  was  aa 
action  at  law  by  accreditor  against  the  stockholder,  in  which  it  was  sought  to 
be  maintained  that  the  creditor  must  resort  to  equity;  but  the  action  was  sus- 
tained. Numerous  authorities  recognize  the  right  of  a  receiver  or  assignee  ia 
bankruptcy  to  sue  for  the  recovery  of  unpaid  stock,  but  in  these  cases  the  cor- 
poration could  have  maintained  the  action.  So,  also,  the  right  of  such  an 
ofiicer  is  maintained  to  recover  assets  of  the  corporation  which  the  corporation 
could  not  have  recovered,  because  it  would  have  been  estopped  from  asserting 
its  own  fraudulent  or  Illegal  conduct  in  the  disposition  of  the  assets.  These 
authorities  fall  short  of  the  present  point. 
'  §  398.  and  cannot  he  enforced  either  hy  receiver  or  by  the  company. 

The  receiver  of  an  insolvent  corporation  makes  his  title  through  the  corpora- 
tion. He  cannot  through  his  appointment  acquire  that  which  the  corporation 
never  had.  He  represents  the  creditors  of  the  corporation  in  the  administra- 
tion of  his  trust,  but  his  trust  relates  only  to  the  corporate  assets.  A.s  trustee 
for  creditors  he  represents  them  in  following  the  assets  of  the  corporation,  and 
can  assert  their  rights  in  cases  where  the  corporation  could  not  have  been  heard. 
He  is  not  a  trustee  for  creditors  in  relation  to  assets  which  belong  to  them  indi- 
vidually or  as  a  body.  Bristol  v.  San  ford,  12  Blatchf.,  341.  As  is  said  in 
Curtis  V.  Leavitt,  15  N.  Y.,  44:  "He  is  by  law  vested  with  the  estate  of. the 
corporate  body,  and  takes  his  title  under  and  through  it.  It  is  true,  indeed^ 
that  he  is  declared  to  be  a  trustee  for  creditors  and  stockholders;  but  this  only 
proves  that  they  are  the  beneficiaries  of  the  fund  in  his  hands,  without  indicat- 
ing the  sources  of  his  title  or  the  extent  of  his  powers.'^ 

§  399.  Receiver  has  no  right  to  enforce  a  collateral  obligation  given  to  cred- 
itors. 

The  liability  of  the  stockholders  to  creditors  may  be  regarded  as  a  collat- 
eral statutory  obligation  of  the  stockholders  for  the  benefit  of  the  creditors, 
by  which  the  former  become  sureties  to  the  latter  for  the  debts  of  the  corpora- 
tion. Hicks  V.  Burns,  38  N.  H.,  145.  It  matters  not  whether  it  is  an  obligation 
to  each  creditor  severally  or  to  all  jointly;  in  either  case  the  character  of  the 

obligation  is  the  same.    Neither  a  receiver,  an  assignee  in  bankruptcy,  nor  an 
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assignee  under  a  voluntary  general  assignment  for  the  benefit  of  creditors, 
each  of  whom  represents  creditors  as  well  as  the  insolvent,  acquires  any  right 
to  enforce  a  collateral  obligation  given  to  a  creditor,  or  to  a, body  of  creditors, 
by  a  third  person  for  the  payment  of  the  debts  of  the  insolvent.  The  demurrer 
is  sustained. 

g400.  Ib  greneral. — The  statutory  liability  of  individual  shareholders  of  a  corporation 
must  be  strictly  enforced.    Sumner  v,  Marcy,*  8  Woodb.  &  M.,  105. 

§  401.  The  individual  liability  of  the  stockholders  of  a  corporation  for  the  payment  of  its 
debts  is  always  a  creature  of  the  statute.  It  does  not  exist  at  common  law.  The  statute 
which  creates  it  may  also  declare  the  purposes  of  its  creation,  and  provide  for  the  manner  of 
its  enforcement.    Pollard  v,  Bailey,  20  Wall.,  526. 

§  40S.  Cannot  qnestion  the  Jadg^ment.—  Where  a  suit  is  brought  against  the  stockholders 
of  a  bank  to  enforce  a  judgment  rendered  against  it,  the  stockholders  cannot  ask  to  go  behind 
the  judgment  and  question  the  original  cause  of  action,  unless  they  can  show  collusion  between 
the  plaintiff  and  the  bank,  entered  into  for  the  purpose  of  defrauding  the  stockholders.  Marsh 
V.  Borroaghs,  1  Woods,  470. 

§  40S.  Bill  In  equity. —  Under  the  Oregon  law  a  stockholder's  liability  lor  an  unpaid  sub- 
scription to  the  stock  of  a  corporation  can  only  be  enforced  by  a  judgment  creditor  of  the 
company  by  a  bill  in  equity.    Patterson  v.  Lynde,*  16  Otto,  519.    See  g§  830,  882. 

§  494.  Where  the  charter  of  a  bank  provided  that  the  stockholders  should  be  **  bound 
respectively  for  all  the  debts  of  the  bank  in  proportion  to  their  stock  holden  therein,"  one  cred- 
itor of  the  bank,  after  it  becomes  insolvent,  cannot  sue  a  stockholder  at  law  for  the  purpose  of 
recovering  the  full  amount  of  his  debt,  without  regard  to  the  other  creditors,  or  the  ability 
of  other  stockholders  to  respond  to  their  obligations  under  the  charter,  and  especially  so 
where  the  charter  seems  to  contemplate  a  resort  to  equity  in  such  a  case.  Pollard  v,  Bailey, 
20  Wall.,  524. 

§  405.  Joinder  of  parties. —  In  a  suit  by  creditors  against  a  stockholder  for  unpaid  sub- 
BcriptioDs,  all  the  stockholders  need  not  be  joined;  in  case  of  the  insolvency  of  the  company, 
all  such  stockholders  may  be  reached  through  proceedings  in  bankruptcy.  Ogilvie  v,  Knox 
Ins.  Ca.  22  How.,  880  (§§  189-101).    See  g§  885,  846. 

§  406.  Where  it  does  not  appear  by  the  record  that  there  are  other  creditors  or  other  stock- 
holders, a  single  stockholder  cannot,  by  deifnurrer,  defeat  the  remedy  of  a  single  creditor 
seeking  to  enforce  a  personal  liability  of  a  stockholder  of  a  corporation.  Marsh  v,  Charleston,* 
1  Hughes,  28a 

§407.  Meaning  of  *' debts.** — The  Massachusetts  act  of  1821,  chapter  2S,  making  stock- 
holders individually  liable  for  the  corporate  debts,  is  remedial  and  is  to  be  construed  as  such. 
*'  Debts  contracted,*'  as  employed  in  it,  means  not  only  debts  in  the  strict  sense  of  the  term, 
bat  any  liabilities  incurred  by  the  company.  If  the  liability  be  for  unliquidated  damages 
arising  from  contract  or  tort,  it  relates  to  the  time  of  its  origin,  and  not  of  its  liquidation. 
Carrer  v.  Braintree  Manufg  Co.,  2  Story,  438. 

§  408.  Pleadf ng.~  An  allegation  of  the  facts  necessary  to  make  stockholders  personally 
liable  under  their  charter  is  essential  to  a  bill  which  seeks  to  charge  them  individually. 
United  States  v.  Globe  Works,  7  Fed.  R,  530.    See  ^§  845,  846. 

g  409.  A  charter  provided  that  in  all  cases  of  losses  exceeding  the  means  of  the  corporation, 
each  stockholder  shall  be  held  liable  to  the  amount  of  unpaid  stock  held  by  him.  Held,  that 
to  hold  a  stockholder  responsible  for  unpaid  stock  to  creditors  of  the  corporation,  the  decla- 
ration must  allege  that  the  corporation  is  insolvent  or  that  there  is  a  deficiency  of  assets. 
Kair  v.  Gray,*  14  Otto,  769. 

§  410.  In  bankrnptcy. —  The  United  States  court,  sitting  in  bankruptcy  in  the  case  of  an 
insolvent  insurance  company,  has  full  power  to  equalize  payments  between  stockholders. 
It  can  compel  each  stockholder  to  pay  what  in  equity  and  good  conscience  he  ought  to  pay, 
and  distribute  the  proceeds  of  such  payments  among  those  entitled  to  receive  them,  whether 
creditors  or  stockholders,  who  have  paid  more  than  their  ratable  share,  and  it  may  allow 
interest  on  claims  proven  against  such  company  under  circumstances  where  equity  requires 
it    /n  re  Republic  Ins.  Co.,  8  Biss.,  457. 

$  411.  A  non-resident  creditor  of  a  Missouri  corporation,  who  has  obtained  judgment  in 
a  federal  court,  is  entitled  to  the  same  or  similar  remedies  by  execution  or  otherwise  to  en- 
force it,  that  creditors  have  who  obtain  like  judgments  in  the  state  courts ;  and  it  is  not 
indispensable  or  necessary,  in  order  to  give  this  right,  that  there  should  be  a  rule  of  court 
adopting  those  portions  of  the  state  statutes  which  provide  the  manner  in  which  the  indi- 
vidual liability  of  the  stockholders  shall  be  summarily  enforced.    Haskins  v,  Harding,*  2 

Bill,  09. 
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§  412.  Limitations. —  The  statute  of  limitations  of  Greorgia  of  March  16,  18C9,  is  constitu- 
tional, and  18  a  good  defense  to  an  action  brought  subsequent  to  January  1, 1870,  to  enforce 
tbe  individual  liability  of  a  stockholder  of  a  bank  which  became  insolvent  prior  to  June  1, 
1865,  for  the  ultimate  redemption  of  its  bills,  or  to  recover  the  unpaid  balance  due  on  stock 
subscriptions  at  the  time  of  failure.    Terry  v.  Anderson,  5  Otto,  628.    See  §  164 

§  413.  Chapter  62  of  the  statutes  of  Missouri  relates  to  the  general  powers  and  liability  of 
private  corporations,  and  provides  by  section  1 1  for  a  summary  proceeding  by  execution  to 
enforce  the  personal  liability  of  stockholders  of  a  corporation  where  a  creditor  has  recovered 
judgment  against  such  corporation,  on  which  execution  has  been  returned  nulla  bona* 
Chapter  68  of  those  statutes  relates  to  railroad  companies;  chapter  64,  to  plank-road  com- 
panies; chapter  65,  to  telegraph  companies;  chapter  67,  to  eminent  domain;  chapter  68,  to 
savings  banks  and  fund  companies ;  and  chapter  69,  to  manufacturing  and  business  com- 
panies. Section  18  of  chapter  69  provided  for  enforcing  the  personal  liability  of  stockholders 
in  manufacturing  and  business  companies  by  suit.  Held,  that  the  geneial  provisions  of 
chapter  63.  and  especially  of  section  1 1  therein,  as  to  enforcing  the  personal  liability  of  stock- 
holders summarily  by  execution,  were  general  provisions  relating  to  private  corporations, 
and  were  controlled  by  the  subsequent  chapters  with  I'eference  to  particular  classes  of  such 
corporations.  That  the  personal  liability  of  stockholders  in  a  gas,  stove  and  bailer  company, 
that  being  a  manufacturing  and  business  corporation,  could  only  be  enforced  by  suit  as  pro- 
vided in  section  18,  chapter  69,  and  not  summarily  by  execution ;  that  section  ^3  of  said 
chapter  69  also  made  a  suit  brought  against  the  corporation  within  one  year  after  its  creditor's 
debt  matured  a  condition  precedent  to  enforcing  a  stockholder  s  personal  liability  for  the  pay- 
ment of  any  debt  contracted  by  any  company  formed  under  this  chapter  (69) ;  that  a  creditor 
who  brought  such  a  suit  agaiust  the  corporation  within  a  year,  but  took  a  non-suit  therein 
and  did  not  bring  another  suit  against  the  corporation  until  after  the  year  had  elapsed,  lost 
by  his  delay  his  remedy  against  the  stockholder  personally,  notwithstanding  that  by  the  pro- 
visions of  the  general  statute  of  limitations  the  one  year  allowed  such  creditor  might  be 
extended  to  one  year  from  the  date  of  the  non-suit.     Haskins  v.  Harding,*  2  Dill.,  99. 

§  414.  On  February  20,  1865,  the  Planters'  Bank  of  Georgia  failed  to  pay  its  notes  in  law- 
ful money.  On  July  9,  1866,  the  directors  made  an  assignment  for  the  benefit  of  creditors. 
Stockholders  in  the  bank  were  personally  liable  for  unpaid  balances  due  upon  their  stock, 
and  for  outstanding  notes  of  the  bank.  The  statute  of  limitations  fixed  the  time  for  bring- 
ing suit  upon  these  demands  at  twenty  years,  but  on  March  16,  1869,  the  legislature  of 
Creorgia,  on  account  of  the  confusion  that  had  **  grown  out  of  the  distracted  condition  of  affaixs 
during  the  late  war,*'  passed  an  act  which  barred  actions  accruing  before  June  1, 1865,  unless 
they  should  be  commenced  before  January  1,  1870.  Held,  that  this  enactment  applied  to  the 
liability  of  shareholders  of  the  bank,  and  was  not  an  unreasonable  exercise  of  the  power  of 
the  legislature  to  change  the  time  fixed  for  the  limitation  of  actions,  since  at  the  time  tbe 
statute  was  {Mussed  (March  16,  1869)  it  allowed  a  period  of  nine  months  and  seventeen  days  (to 
January  1,  1870)  in  which  to  bring  the  action,  the  causes  of  which,  in  this  case,  had  been 
Tunning  four  years  or  more.    Terry  v.  Anderson,  5  Otto,  682. 

§  415.  Pro  rata  liability. —  A  remedy  of  a  creditor  against  a  stockholder  personally  is 
limited  and  defined  in  California  by  section  322  of  the  Code  of  Civil  Procedure,  providing  that 
the  individual  liability  of  a  stockholder  of  a  corporation  is  limited  to  such  proportion  of  its 
debts  and  liabilities  as  the  amount  of  the  stock  and  shares  owned  by  him  bears  to  the  whole 
stock  of  the  corporation.  On  payment  by  him  of  his  proportion  of  the  debt  due  from  the 
corporation  he  is  relieved  from  any  further  personal  liability  for  such  debt,  and  his  liabili^ 
cannot  be  extended  beyond  these  limits.  In  re  South  Mountain  Con.  Mining  Co.,*  7  Saw., 
80.    See  g  831. 

§  416.  Under  a  clause  in  a  charter  of  a  bank,  that  the  stockholders  shall  be  "  bound  respect- 
ively for  all  the  debts  of  the  bank  in  proportion  to  their  stock  holden  therein,"  each  stock- 
holder is  bound  for  the  debts  of  the  bank  in  proportion  to  his  stock.  His  liability  is  not 
limited  to  the  par  value  of  his  stock,  neither  is  he  bound  absolutely  for  the  payment  of  the 
full  amount  of  that.  He  must  pay  a  sum  which  shall  bear  the  same  proportion  to  the  whole 
indebtedness  that  his  stock  bears  to  the  whole  capital,  and  this  proportion  can  only  be  ascer- 
tained by  resort  to  a  court  of  equity.    Pollard  v,  Bailey,  20  Wall.,  524. 

§  417.  Liability  for  bills  of  bank. —  The  fact  that  the  holders  of  unpaid  subscriptions  to 
the  capital  stock  of  a  bank  have  severally  redeemed  their  share  of  the  bills  of  the  bank,  but 
have  taken  no  legal  proceedings  on  them,  does  not  relieve  them  from  liability  for  the  amount 
due  on  their  stock  subscriptions.  As  far  as  the  bills  which  they  thus  hold  are  concerned, 
they  can  present  them  to  the  receiver  of  the  bank,  if  one  has  been  appointed,  and  receive 
their  pro  rata  dividends,  or  they  may  obtain  judgment  thereon  and  sue  the  other  stock- 
holdera  who  owe  unpaid  balances  for  stock.    Marsh  v.  Burroughs,  1  Woods,  478. 

§  418.  Where  stockholders  are  by  statute  made  personally  liable  for  bank  notes  issued  by 
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their  corporation,  debt  lies  in  favor  of  the  holder  of  one  of  the  notes  which  has  been  dis- 
honored, to  recover  the  amount  of  such  note.     Bullard  v.  Bell,  1  Mason,  248. 

g  419.  Where  the  charter  of  a  bank  contains  a  provision  binding  its  stockholders  for  the 
ultimate  redemption  of  its  bills,  in  proportion  to  the  number  of  shares  held  by  them  respect- 
ively, the  liability  of  the  stockholder  arises  when  the  bank  refuses  or  ceases  to  redeem  and 
h  notoriously  insolvent.  Suoh  a  liability  operates  only  in  favor  of  the  billholders.  Terry  v. 
Anderson,  5  Otto,  628. 

§  420.  Where  the  charter  of  a  bank  provides  "that  the  individual  property  of  the  stock- 
holders shall  be  bound  for  the  ultimate  redemption  of  the  bills  issued  by  said  bank  in  propor- 
tion to  the  number  of  shares  held  by  them  respectively,'*  the  liability  for  the  **  ultimate 
redemption  "  of  the  bills  arises  when  the  bank  refuses  or  ceases  to  redeem,  and  is  notoriously 
and  continuously  insolvent.  It  is  not  necessary  first  to  exhaust  the  assets  of  the  bank  by 
legal  proceeding.    Terry  v.  Tubman,  2  Otto,  159. 

§  421.  In  order  that  a  suit  may  be  maintained  against  a  -stockholder  of  a  bank  in  his  indi- 
vidual capacity  for  the  payment  of  any  portion  of  the  regular  notes  issued  by  the  bank,  and 
protested  for  non-payment,  it  is  essential,  under  the  statute  of  Indiana,  enacted  May  28, 1852, 
'*  to  authorise  and  regulate  the  busuess  of  general  banking,**  and  the  act  of  March,  1855, 
am^idatory  thereto,  that  it  be  shown  that  the  stocks  deposited  with  the  auditor  of  the  state 
to  secure  the  redemption  of  the  circulation  are  first  exhausted,  or  that  the  bank  is  insolvent. 
Toucey  v.  Bo  wen,  1  Biss.,  81. 

§  422.  Change  in  the  law  ~  Obligation  of  eontraets^ — The  general  banking  law  of  a  state, 
under  which  a  banking  corporation  was  created,  declared  that  no  shareholder  should  be  indi- 
TidnaUy  liable  for  the  debts  of  the  bank,  tmless  the.  articles  of  association  declared  that  he 
should  be  liable.  Another  section  of  the  general  banking  act  provided  that  the  legislature 
might  at  any  time  alter  or  repeal  the  act.  The  articles  of  association  of  the  bank  provided 
that  the  shareholders  should  not  be  liable  in  their  individual  capacities  for  the  debts  of  the 
corporation.  It  was  held  that  this  incorporation  of  the  provision  of  the  law  into  the  articles 
of  association  did  not  form  a  contract  that  the  state  could  not  alter,  and  that  a  subsequent 
law  making  the  shareholders  individually  liable  impaired  no  contract.  Sherman  v.  Smith,  1 
Black,  587.     See  g§  855-859. 

§  423.  Where  a  charter  makes  shareholders  liable  only  for  the  amount  of  their  shares,  a 
suhfiequent  constitutional  provision,  not  accepted  by  the  company,  making  them  liable  for 
twice  the  amount  of  their  stock,  will  not  increase  their  liability.  Steacy  v.  Little  Rock,  etc., 
B.  Co.,  5  DilL,  848  (^  167-171). 

§  424.  The  repeal  of  a  clause  in  a  charter  making  stockholders  of  a  company  personally 
liable  to  its  creditors  is,  as  to  creditors,  within  the  protection  of  such  clause,  unconstitutional, 
because,  (1)  it  impairs  the  contracts  made  by  the  company  and  its  shareholders  with  such 
creditors;  (2)  because  the  legislature,  by  subjecting  the  shareholders  to  personal  liability  for 
debts  of  the  company,  thereby  removed  the  corporate  protection  from  them  as  corporators, 
and  left  them  liable  as  partners  and  associates  at  common  law,  which  liability  the  repealing 
act  destroyed,  and  (8j  because  the  personal  liability  of  shareholders  was  a  security  to  cred- 
itore  in  the  nature  of  a  mortgage  for  their  benefit,  and  that  the  legislature  could  not  destroy 
it  (Citing  Coming  v.  McCullough,  1  Ck>mstock  (N.  Y.),  47,  49;  Conant  v.  Van  Sdiaick,  24 
Barb.,  87;  Bronson  v.  Kinzie,  1  How.,  811.)    Hawthorne  v,  Calef,  2  Wall.,  23. 

§  425.  Transactions  of  the  president. —  The  Marine  and  River  Phosphate  Mining  and  Manu- 
facturing Company,  of  South  Carolina,  made  a  bond  to  one  Qayet  to  pay  |20,000,  %vith  ten 
per  cent,  interest  annually,  and  agreed  that  it  should  constitute  a  lien  upon  its  property.  It 
was  not  paid  at  maturity,  and  the  receiver  sold  and  delivered  it  to  one  Coe,  who  purchased  it 
at  the  instance,  and  with  the  means,  of  Corbin,  president  of  said  manufacturing  company. 
Coe  paid  for  the  bond  with  $80,000  of  stock  in  the  company,  which  was  the  property  of  Cor- 
bm,  to  whom  Coe  delivered  the  bond,  it  having  been  assigned  to  '*  bearer."  Corbin,  as  president 
of  the  company,  informed  it  that  an  extension  would  be  granted  upon  the  bond  if  the  rate  of 
interest  should  be  advanced  to  twelve  per  cent  per  annum,  which  was  the  then  current  bank 
rate  of  interest.  This  was  agreed  to,  and  an  indorsement  written  upon  the  back  of  the  bond, 
which  was  signed  by  the  president  and  treasurer,  with  the  seal  of  the  company  attached,  by 
which  it  was  agreed  to  extend  the  bond  and  pay  the  interest  at  the  rate  of  twelve  per  cent, 
per  annum  in  consideration  of  such  forbearance.  In  an  action  to  make  the  stockholders  of 
the  company  personally  liable  upon  the  bond,  held,  that  the  purcliase  of  the  bond  with  the 
stock  of  the  company,  which  stock  was  the  private  stock  of  Corbin,  was  not  a  payment  of 
the  bond ;  that  the  fact  that  Corbin  was  president  of  the  company  at  the  time  of  making  his 
purchase  of  the  bond  did  not  invalidate  the  sale  to  him,  there  being  no  fraud  on  his  part,  and  no 
wrong  done  by  him  to  the  company  or  its  stockholders,  and  the  purchase  being  made  with  his 
own  meana,  The  fact  that  Corbin  was  president  of  the  company  did  not  prohibit  him  from 
dealing  with  it,  either  by  purchasing  the  bond  or  otherwise.    A  corporation  may  make  a  valid 
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contract  with  its  own  president  modifying  the  terms  of  its  liability  on  an  obligation  held  by 
him.     (Manufacturing  Co.  v.  Bradley,  15  Otto,  175.)    Bradley  i\  Williams,*  8  Hughes,  26. 

§  426.  Creditor  holding  gtock. —  Where  a  creditor  takes  from  his  debtor  bonds  and  stock 
in  a  company,  and  upon  the  debtor  becoming  bankrupt  agrees  with  his  assignee  to  indemnify 
the  assignee  for  loss,  either  on  such  bonds  or  on  the  stock,  such  an  agreement  does  not  make 
the  creditor  liable  to  contribute  as  a  shareholder  upon  the  bankruptcy  of  the  company  whose 
bonds  and  stock  are  taken.    Garrett  v,  Sayles,*  1  Fed.  R.,  871. 

§  427.  Issae  of  bonds. —  Stockholders  are  not  relieved  from  personal  liability  by  the  issu- 
ance of  bonds  of  their  corporation,  secured  by  mortgage.    IbicL 

%  428.  Redacing  stock. —  Some  time  in  the  latter  part  of  the  year  1870.  the  directors  of  the 
Republic  Insurance  Company  concluded  to  withdraw  its  business  agencies  from  the  city  of 
New  York  and  other  eastern  points,  and  to  extend  its  business  correspondingly  in  the  west 
and  northwest.    In  order  to  prevent  dissatisfaction  among  the  stockholders  in  the  places 
from  which  the  business  of  the  company  was  so  withdrawn,  it  was  deemed  best  to  purchase 
the  stock  held  there,  if  it  could  be  done,  at  not  over  twenty  per  cent.,  with  the  intention  of 
reissuing  such  stock  in  the  new  localities  where  agencies  or  branches  were  established.     In 
pursuance  of  this  resolution,  $217,000  of  stock  was  so  purchased  in  at  from  fifteen  to  seven- 
teen cents  on  the  dollar;  and  at  the  annual  meeting,  in  January,  1871,  $200,000  of  this  stock 
not  having  been  reissued,  was,  for  the  purpose  of  showing  no  reduction  of  outstanding  cu>i- 
tal  during  the  year,  placed  in  the  name  of  the  treasurer  of  the  company  upon  the  books,  but 
with  the  express  understanding  that  he  held  it  in  trust  for  the  company,  who  had  the  right  to 
cancel  it,  if  deemed  expedient  to  do  so  by  the  board.    This  the  board  subsequently  did,  thereby 
reducing  the  outstanding  stock  on  the  books  to  the  amount  actually  held  by  the  stockhold- 
ers.   Held,  that  as  all  this  action  took  place  while  the  company  was  in  a  solvent  condition, 
the  bankruptcy  court  would  not,  in  proceeding  against  stockholders  to  compel  them  to  pay 
unpaid  balances  due  on  their  stock,  go  behind  the  action  of  the  constituted  authorities  of  the 
company,  while  in  full  control  of  its  affairs,  and  attempt  to  rectify  any  errors  of  judgment 
or  even  frauds  then  perpetrated.    No  fraud  or  misconduct  by  the  managers  of  a  corporation 
can  be  set  up  by  stockholders  to  defeat  their  liability  to  creditors  on  unpaid  stock.    In  re 
Republic  Ins.  Co.,  8  Bias.,  457. 

rV.  Transfer  op  Stock. 

Summary  — By  executor;  inquiry  as  to  authority,  §§  429,  433,  48 i,  iM.-— Rights  of  pledgee^ 
§  430. — Purchaser  niay  rely  upon  certificate  of  transfer,  §  431. —  Liable  for  negligence  of 
officers,  §§  482-434,  437.—  By  a  trustee;  notice,  §  43o. — Priority  of  assignment  over  attach- 
ment,  ^  433.—  To  be  made  on  books,  §§  439-441.—  Not  transferable  till  debts  paid,  §§  442- 
446. —  Transfer  under  forged  authority,  g§  447,  448.— By  guardian,  S  449. —  Officers 
custodians  of  books,  §  450. —  Accepting  a  substituted  stockholder,  §  451. —  Rights  and 
liabilities  of  assignee,  §.^452-454. —  New  certificate  not  necessary,  §  455. — Asngnment  with 
notice  to  company;  creditors,  §456. —  Recognition  of  transferee  as  a  stockholder,  g§  451- 
457.-^  Liability  of  original  holders,  §  45S. —  Transferee  liable  for  calls,  §§  459, 461. —  Duty 
of  vendor  to  make  transfer,  §  4»$0. —  Transferee  liable  to  creditors,  §  461. —  When  assignees 
become  shareholders,  §  462.—  Rights  and  liabilities  of  pledgees,  g§  443,  463-466. 

§  420.  The  fact  that  a  person  who,  as  executor,  asks  a  transfer  of  bank  stock,  but  does  not 
present  an  order  of  the  court  authorizing  such  transfer,  should  put  bank  officers  who  are  re- 
quested to  make  the  transfer  upon  inquiry  as  to  the  executor^s  authority.  Lowry  v»  Commer* 
cial  &  Farmers'  Bank,  gg  468-480. 

§  480.  One  who  advances  money  on  a  pledge  of  stock,  having  no  notice,  actual  or  con- 
structive, of  any  breach  of  trust,  may  sell  the  stock  upon  forfeiture  of  the  pledji^e.    Ibid, 

§  431.  The  purchasers  of  bank  stock  may  rely  upon  the  certificate  of  transfer  shown  to 
them  without  examining  the  books  of  the  corporation  whose  stock  is  transferred.    Ibid. 

§  432.  The  bank  whose  stock  is  transferred  is  trustee  of  the  stockholder,  and  is  responsible 
for  negligence  or  misconduct  in  transfers  made  by  its  officers.    Ibid. 

§  433.  It  is  not  per  se  negligence  for  a  bank  to  permit  an  executor  holding  its  stock  in 
trust  to  transfer  the  same  on  its  books.    Ibid. 

g  434.  If  a  bank  dealing  with  an  executor  who  holds  its  stock  in  trust  has  at  the  time  rea- 
sonable grounds  for  believing  that  he  intends  to  misapply  such  stock,  or  is  in  the  very  trans* 
action  applying  it  to  his  own  private  use,  instead  of  to  the  use  of  the  cestui  que  trust,  the 
bank  so  deiUing  is  liable  to  the  person  injured.    Ibid. 

§  435.  A  bank  affected  with  notice  that  a  transfer  of  stock  on  its  books  is  made  by  a 

trustee  in  fraud  of  the  owner  of  the  stock  is  as  fully  liable  as  if  it  had  shared  in  the  proceeds 

of  the  transfer.    Ibid, 
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§  438.  The  fact  that  a  transfer  of  stock  is  made  by  an  executor  who  holds  it  in  trust  is 
notice  to  the  bank  on  whose  books  such  transfer  is  made  that  there  is  a  will,  and  puts  it 
upon  inquiry  as  to  the  contents  of  the  will  and  the  right  of  the  <»xecutor  to  make  such  trans- 
fer.   ItncL 

§  4S7.  A  bank  is  responsible  for  the  negligence  of  its  transfer  officer  as  well  as  for  that  of 
its  president    IbicL 

§  43S.  A  prior  assignment  of  an  equitable  interest  in  stocks  supersedes  the  rights  of  at- 
taching creditors  who  attach  with  full  knowledge  of  the  assignment.  Black  v.  Zacharie, 
§,:«  481-484. 

§  4JO.  A  regulation  that  no  transfer  of  stock  shall  be  valid  or  effectual  until  entered  or 
registered  on  the  books  of  the  company  is  designed  for  the  security  of  the  company  itself 
and  of  third  persons  taking  transfers  of  the  stock  without  notice  of  any  prior  equitable  trans- 
fer. It  relates  to  the  transfer  of  the  legal  title  and  not  of  any  equitable  interest  in  the  stock 
subordinate  to  that  title.    Ibid,    See  §  515. 

§  440.  The  provision  requiring  transfers  of  stock  to  be  upon  the  books  of  the  company  is 
for  its  benefit  and  the  company  can  waive  it.    Upton  v.  Burnham,  g§  491-495. 

§  441.  The  waiver  of  the  right  to  have  stock  transferred  upon  the  books  of  the  company,  at 
the  transferee's  request  or  with  his  consent,  expressed  or  implied,  may  render  him  liable 
directly  to  the  company  for  future  assessments.    Ibid, 

§  442.  When  an  equitable  transferee  of  stock  in  a  bank  comes  to  the  bank  to  claim  a  trans- 
fer to  him  of  the  stock  on  its  books,  then  is  the  time  for  the  bank  to  insist  on  its  right  to  hold 
the  stock  as  security  for  the  debts  of  the  transferrer  due  the  bank.  Delay  will  be  laches  that 
will  discharge  the  lien.    National  Bank  v,  Watsontown  Bank,  §g  485-487.    See  §  519. 

§  44&  Where  bank  stock  is  hypothecated  by  the  holder  to  his  creditor,  upon  default  of  the 
debtor  the  title  passes  to  the  creditor  on  the  delivery  of  the  certificate  of  stock  and  a  power  of 
attorney.    Ibid,    See  §§  509,  594. 

§  444.  The  clause  which  denies  to  the  stockholder  the  privilege  of  making  a  transfer  of  his 
stock,  while  a  debtor,  until  his  debt  is  discharged  or  secured  to  the  satisfaction  of  the  bank 
directOTB,  does  not  forbid  the  bank  to  waive  its  rights.    Ibid, 

g  44a.  A  bank  cashier  may,  by  virtue  of  express  or  implied  authority,  act  for  the  directors 
and  waive  their  right  to  hold  stock  as  security  for  the  stockholders'  debts.    Ibid, 

§  446.  Where  a  banking  corporation  has  power  to  regulate  the  transfer  of  stock,  it  may 
make  a  by-law  forbidding  the  transfer  of  stock  until  all  indebtedness  of  the  holder  to  the 
bank  is  paid.    Pendergast  v,  Stockton,  §  488. 

§  447.  The  neglect  of  a  guardian,  whereby  a  person  was  permitted  access  to  certificates  of 
stock  belonging  to  a  ward,  and  wiio  forged  an  authority  to  transfer.it,  does  .not  estop  such 
ward  from  recovering  the  stock,  or  its  value,  either  from  the  transferee  under  such  forged 
aatboiity  or  from  the  corporation  permitting  the  transfer.  Telegraph  Ca  v.  Davenport, 
g4b^,  490. 

§  448.  Corporate  officers  who  transfer  stock  upon  a  forged  authority  to  make  the  transfer 
do  80  upon  their  own  responsibility  and  risk,  and  the  corporation  will  be  compelled  either  to 
replace  the  stock  on  its  books  in  the  name  of  the  lawful  owner  and  pay  him  dividends 
accrued  on  the  stock  after  its  unlawful  transfer,  or  to  pay  him  the  value  of  the  stock  and 
dividends  in  cash.    Ibid, 

§  449.  A  guardian  cannot  authorize  a  sale  of  a  ward's  stock.    Ibid, 

§  450.  Corporate  officers  are  the  custodians  of  the  books  of  the  corporation.    Ibid, 

%  4ol.  Where  a  company  accepts  and  substitutes  another  party  as  stockholder,  the  rights 
and  liabilities  of  the  original  stockholder  terminates.    Upton  v.  Burnham,  ^'§  491-495. 

§  452.  The  assignment  of  a  certificate  of  stock  does  not  of  itself  constitute  the  assignee  a 
stockholder,  or  create  a  liability  on  the  part  of  the  transferee  to  pay  the  company  assessments 
on  the  stock.    Ibid.    See  g  511. 

§  4»t.  Where  there  is  testimony  tending  to  show  that  there  was  a  request  or  assent  on  the 
part  of  a  transferee  of  stock  to  the  entry  of  his  name  upon  the  stock  book  as  a  stockholder, 
and  also  that  the  company  entered  his  name  as  such  stockholder  in  its  stock  register,  the 
question  whether  the  company  has  not  given  him  the  position  of  a  legal  member  and  recog- 
nized the  transfer  to  him  as  sufficient,  notwithstanding  its  want  of  conformity  to  the  formal 
transfer  upon  the  stock  book  contemplated  by  the  by-laws  of  the  company,  should  be  left  to 
the  jury.    Ibid, 

§  4o4.  The  registry  of  the  name  of  the  transferee  of  stock  upon  the  books  of  the  company 
as  a  stockholder  gives  him  all  the  rights  of  a  stockholder,  including  the  right  to  vote  and  par- 
ticipate in  dividends,  and  converts  that  which  was  before  an  equitable  into  a  legal  relation, 
upon  which  his  liability  for  aisseesments  attaches.    Ibid, 

§  ioo.  A  new  certificate  is  not  necessary  to  constitute  an  equitable  transferee  a  stockholder. 
Ibid. 
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§  456.  The  assignment  of  the  certificate,  with  notice  to  the  company,  confers  protection  as 
against  creditors  of  the  assignee,  and  restrains  the  company  from  transferring  or  consentiiig 
to  the  transfer  to  any  other  party  without  incurring  liability  to  him.    Ibid, 

§457.  Slight  evidence  of  mutual  recognition  by  a  corporation  and  by  the  transferee  of 
stock  of  the  relation  of  stockholder  may  be  sufficient  to  change  the  equitable  lelation  into  a 
legal  one,  so  as  to  make  the  transferee  liable  directly  to  the  company  as  a  stockholder  for 
assessments.     Ibid, 

§  45$.  Original  holders  of  stock  are  liable  for  unpaid  balances  at  the  suit  of  the  assignee  in 
bankruptcy  of  the  company,  and  that  without  any  express  promise  to  pay.  Webster  v,  Upton, 
§§496-499. 

§  4o9.  A  transferee  of  stock  on  which  only  twenty  per  cent,  of  its  nominal  value  has  been 
paid  is  liable  for  calls  on  the  unpaid  portion,  made  during  his  ownership,  without  any  express 
promise  to  pay,  such  a  promise  being  implied  from  his  acceptance  of  the  stock,  and  its  trans- 
fer to  him  on  the  corporate  books.     Ibid, 

§  460.  It  is  the  duty  of  a  vendor  of  stock  to  make  the  legal  transfer  thereof  on  the  books 
of  the  company.    The  sale  authorizes  him  to  do  so.    Ibid. 

§  461.  An  assignee  of  corporate  stock,  who  has  caused  it  to  be  transferred  to  himself  on  the 
books  of  the  company,  and  who  holds  it  as  collateral  security  for  a  debt  due  from  his  assignor, 
is  liable  for  unpaid  balances  thereon  to  the  company,  or  to  the  creditors  of  the  company  after 
it  has  become  bankrupt.    Pullman  v,  Upton,  §,^  500,  501. 

g  462.  Assignees  of  certificates  of  stock  in  a  corporation  are  not  shareholders,  as  to  the 
oorporation,  until  the  stock  is  transferred  on  its  books.    Becher  v.  Wells  F.  M.  Co..  ^ 50*^-506. 

§  468.  Becher  and  others  owned  a  flouring  mill  and  sold  it  to  A.,  B.,  C,  D.  and  £.,  who  or- 
ganized a  company,  paid  part  of  the  purchase  price  in  cash,  and  deposited  stock  as  collateral 
security  for  the  balance.  Held,  that,  this  being  a  pledge  merely,  the  pledgees  were  not  own- 
ers of  the  company's  stock,  and  were  not  entitled  to  control  an  increase  either  in  the  capital 
or  in  the  indebtedness  thereof.    Ibid,    See  §  609. 

§  464.  Where  piodgees  hold  certificates  of  stock,  and  the  corporation  has  notice  thereof,  it 
will  be  liable  to  the  pledgees  for  any  transfer  upon  its  books  of  the  stock  pledged.    Ibid, 

%  465.  A  pledgee  of  stock  has  a  right  to  procure  a  transfer  to  himself  of  the  stock  pledged, 
immediately  on  receiving  the  certificates.  If  the  pledgor  desires  to  avoid  this  he  should  con- 
tract against  it.  Wiien  so  transferred  the  shares  become  indistinguishable  from  the  great 
mass  of  other  stock,  and  the  pledgor  cannot  require  the  return  of  any  particular  certificates. 
It  is  sufficient  if  the  pledgee  have  at  all  times  on  hand  shares  enough  to  answer  pledgor's 
demand  upon  repayment  by  the  pledgor  of  the  loan  made  to  him.  (Citing  Nourse  v.  Prime,  4 
Johns.  Ch.«  490;  Allen  v,  Dykers,  8  Hill,  598;  Gilpin  v.  Howell,  5  Barr,  41.)  Hubbell  v, 
Dfexel,  §  507. 

§  466.  A  share  of  stock  is  without  **  ear  marks,"  and  cannot  therefore  be  distinguished  from 
others  of  the  same  corporation  and  issue.  Certificates  bearing  dates  and  numbers  are  but 
evidences  of  title.    Ibid, 

IN(>TBS.--See  §g  508-583.] 

LOWRY  V.  COMMERCIAL  AND  FARMERS'  BANK  OP  BALTIMORE. 
.     (Circuit  Court  for  Maryland:  Taney,  810-839.    1848.) 

Opinion  by  'Taney,  C.  J 

Statement  of  Facts. —  In  order  to  understand  tbe  points  which  arise  in  this 
case,  it  is  necessary  to  state  the  facts  somewhat  in  detail. 

Talbot  Jones,  of  the  city  of  Baltimore,  died  in  the  year  1834,  having  first 
duly  made  his  last  will  and  testament,  and  appointed  bis  sons,  Samuel  Jones 
and  Andrew  D,  Jones,  his  executors,  to  whom  letters  testamentary  were 
granted  in  the  same  year.  The  testator  died  possessed  of  a  lai^  amount  of 
property  of  different  kinds,  and  owned,  at  the  time  of  his  death,  two  hundred 
and  eighty-two  shares  of  stock  in  the  Commercial  and  Farmers'  Bank  of  Balti- 
more, standing  in  his  name  on  the  books  of  the  bank.  The  dividends  upon 
this  stock  is  the  matter  of  dispute.  The  testator,  by  his  will,  bequeathed  it  in 
trust  for  the  complainant  during  her  life,  in  the  following  words:  "I  order 
and  direct  that  my  executors  hereinafter  named,  or  the  survivor  or  acting  one 
of  them,  shall  receive  the  dividends  from  time  to  time  declared  and  made  pay- 
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able  on  mv  stock  in  the  Ccmmercial  and  Farmers'  Bank  of  Baltimore  in  trust, 
that  the  said  dividends  shall  be  paid  over  or  remitted  by  my  executors,  or  the 
survivor  or  acting  one  of  them,  to  my  sister,  Maria  Lowry,  now  or  lately  of 
Dublin,  in  Ireland,  during  her  natural  life,  and,  after  her  decease,  to  her 
daughter,  Mary  Lowry,  should  she  survive  her  mother,  during  the  life-time  of 
the  said  Mary."  And  in  the  succeeding  clause  of  the  will,  this  stock,  together 
Tfith  other  property,  and  also  the  general  residue  of  his  estate,  is  bequeathed 
to  Samuel  Jones  and  Andrew  D.  Jones  and  the  survivor  of  them,  and  the 
"heirs,  executors  and  administrators  of  such  survivor,  in  trust  for  sundry  per- 
sons named  in  the  will,  in  certain  proportions  therein  mentioned,"  subject  to 
the  devise  of  the  dividends  (on  the  stock)  to  his  sister  and  daughter  as  afore- 
said. 

In  1839,  upon  a  bill  filed  in  the  chancery  court  of  the  state  by  some  of  the 
parties  interested  for  the  partition  of  the  property  bequeathed  in  the  last  men- 
tioned claose  of  the  will,  a  decree  was  passed  directing,  among  other  things, 
that  Samael  Jones  and  Andrew  D.  Jones  should  hold  these  two  hundred  and 
eighty-two  shares  of  stock  in  trust  to  pay  the  dividends  to  Maria  Lowry  during 
her  life,  and,  after  her  death,  to  be  divided  as  mentioned  in  the  decree.  Mary 
Lowry,  the  daughter,  died  before  the  devise  was  m^de.  In  this  proceeding 
Maria  Lowry,  the  complainant,  was  made  a  defendant,  and  the  bill  taken  pro 
cmfesio  agamst  her,  upon  publication  in  the  usual  form,  but  process  was  never 
served  upon  her;  nor  did  she  appear  or  answer;  nor  had  she  any  interest  what- 
ever in  the  suit.  By  the  decree,  Michael  B.  Norman,  Josiah  Jones  and  Emily 
J.  Albert  are  entitled  to  this  stock  upon  the  death  of  Mrs..  Lowry ;  and,  on 
that  account,  it  has  been  aupposed  to  be  advisable  to  make  them  parties  in 
the  case  before  the  court.  After  the  death  of  Talbot  Jones,  Samuel  Jones 
carried  on  business,  on  bis  individual  account,  in  the  name  of  Talbot  Jones  & 
Co. ;  and  the  transactions  in  the  name  of  Talbot  Jones  &  Co.,  mentioned  in  these 
proceedings,  are  the  transactions  of  Samuel  Jones  on  his  own  individual 
aeeoant. 

The  stock  in  question  continued  to  stand  on  the  books  of  the  Commercial  and 
Farmers'  Bank  in  the  name  of  Talbot  Jones  until  May  4,  1842,  when  it  was 
transferred  to  the  Merchants'  Bank  by  Samuel  Jones;  the  other  executor  not 
joining  in  the  transfer.  This  transfer,  it  appears,  was  made  as  security  for  a  loan 
obtained  by  Samuel  Jones  from  the  Merchants'  Bank  on  his  own  private  account, 
under  bis  mercantile  style  and  name  of  Talbot  Jones  &  Co.,  and  the  money 
being  afterwards  paid,  the  stock  was  transferred  to  him  by  the  bank,  under  the 
same  name  and  style,  on  the  17th  June  in  the  same  year,  and  on  the  20th  of 
the  same  month,  transferred  by  him  as  Talbot  Jones  &  Co.  to  himself  and 
Andrew  D.  Jones,  as  executors  of  Talbot  Jones.  On  the  20th  of  August  fol- 
lowing, Samuel  Jones,  signing  his  name  as  acting  executor,  again  transferred 
this  stock  to  the  Merchants'  Bank,  which  continued  to  hold  it  as  a  pledge  for 
sundry  loans  of  money  made  from  time  to  time  to  Talbot  Jones  &  Co.,  until 
the  11th  of  December,  1846,  when  it  was  transferred  to  a  broker,  and  sold  to 
pay  a  note  which  fell  due  on  the  4th  of  that  month,  and  had  been  protested  for 
non-payment. 

Talbot  Jones  •&  Co.,  that  is  to  say,  Samuel  Jones,  stopped  payment  in  Sep- 
tember, 1846,  and  in  January,  1847,  petitioned  for  the  benefit  of  the  insolvent 
laws  of  this  state;  it  is  admitted  on  all  hands  that  be  is  utterly  insolvent, 
and  unable  to  pay  any  part  of  the  dividends  due  to  the  complainant.    After 

the  last  transfer  to  the  Merchants'  Bank,  the  dividends  were  either  paid  to  its 
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orders  in  favor  of  Talbot  Jones  &  Co.,  or  were  drawn  by  the  bank  and  paid 
over  to  him,  with  the  exception  of  the  last  dividend,  which  fell  due  before  the 
stock  was  sold.  This  is  yet  in  the  hands  of  the  bank,  except  the  sum  of  $39.4S, 
which  has  been  paid  out  of  it  for  taxes  on  the  stock.  Notwithstanding  the 
transfer  of  the  stock  in  1842,  the  amount  of  the  dividends  was  regularly  paid 
over  to  the  complainant  by  the  executors  until  November,  184:5;  but  the  divi- 
dend declared  at  that  time  has  not  been  paid  to  her,  nor  any  of  those  subse- 
quently. .  She  had  no  notice  of  the  transfer  of  the  stock  until  October,  1846, 
after  the  last  of  the  loans  above  mentioned  had  been  made  by  the  Merchants' 
Bank;  and  on  the  3d  of  December  following  (the  day  before  the  note  became 
due),  she  gave  the  bank  notice  of  her  claim. 

When  the  stock  was  first  transferred  by  Samuel  Jones  to  the  Merchants' 
Bank,  a  certificate  was  issued  by  the  Commercial  and  Farmers'  Bank,  in  the 
following  words: 

"Commercial  and  Fabmers'  Bank  of  Baltoioee, 
"No.  707.  May  4,  1842. 

"  This  is  to  certify  that  the  Merchants'  Bank  of  Baltimore  is  entitled  to  two 
hundred  and  eighty-two  shares  in  the  capital  stock  of  the  Commercial  and 
Farmers'  Bank  of  Baltimore,  on  each  of  which  $30  have  been  paid,  but  which 
have  since  been  reduced  by  the  act  of  assembly  to  $20  a  share.  Transferable 
at  the  bank  only,  personally  or  by  attorney. 

"  Trueman  Cross,  Cashier. 

"  282  shares." 

This  certificate  was  delivered  by  Samuel  Jones  to  the  Merchants'  Bank,  when 
he  obtained  the  first  loan,  and  was  re-delivered  to  him  when  the  money  was 
paid  and  the  stock  transferred  to  Talbot  Jones  &  Co.;  a  similar  certificate  was 
again  issued  by  the  Commercial  and  Farmers'  Bank,  when  the  second  transfer 
was  made  to  the  Merchants'  Bank,  and  was  retained  bv  it  until  the  stock  was 
transferred  to  the  broker  to  be  sold,  as  hereinbefore  mentioned. 

This  is  a  summary  statement  of  the  facts,  so  far  as  they  are  material  to  the 
decision  of  the  case.  It  is  very  clear  that  the  money  due  to  the  complainant 
has  been  grossly  misapplied ;  and  the  question  is,  whether  she  is  entitled  to  re- 
lief against  the  banks  or  either  of  them.  Samuel  Jones  is  undoubtedly  liable; 
but  as  he  is  admitted  to  be  insolvent,  she  can  obtain  no  redress  from  him. 

§  467.  One  who  advances  money  on  a  pledge  of  stock,  having  no  notice^  actual- 
or  constructive^  of  any  hreach  of  trust,  could  sell  the  stock  upon  forfeiture  of  the 
pledge. 

As  concerns  the  Merchants'  Bank,  we  see  no  ground  upon  which  it  can  be 
liable  bevond  the  amount  of  dividends  remaining  in  its  hands.  It  does  not 
appear  that  the  bank,  when  it  accepted  the  pledge  of  this  stock,  or  when  it 
made  its  loans,  had  any  reason  to  suppose  that  the  stock  had  ever  been  held 
by  Talbot  Jones,  or  that  it  wad  transferred  to  the  bank  by  Samuel  Jones  as  one 
of  his  executors.  In  order  to  obtain  the  loan  upon  the  pledge  of  this  stock, 
Samuel  Jones  did  nothing  more  than  produce  the  certificate  of  the  Commer- 
cial and  Farmers'  Bank,  showing  that  the  two  hundred  and  eighty-two  shares 
of  stock  had  been  transferred  to  the  Merchants'  Bank;  but  the  certificate  did 
not  show  by  whom  it  had  been  transferred,  nor  to  whom  it  had  previously  be- 
longed ;  and  according  to  the  usual  course  of  business,  the  prasumption  was 
that  it  belonged  to  Samuel  Jones  himself.  The  Merchants'  Bank  appear  to 
have  acted  under  this  impression ;  for  when  the  first  loan  was  paid,  and  the 

lijn  of  the  bank  thereby  released,  it  transferred  the  stock  to  him  individually, 
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by  the  name  of  Talbot  Jones  &  Co.,  and  not  to  the  executors  of  Talbot 
Jones. 

§  468.  The purcJuiaers  of  bank  stock  are  not  hound  to  look  heyond  the  certifi- 
cate of  transfer  of  the  proper  officer. 

It  is  very  true  that  the  instrument  of  transfer  upon  the  books  of  the  Com- 
mercial and  Farmers'  Bank  showed  it  to  have  been  made  by  Samuel  Jones,  in  his 
character  of  executor;  and  in  general,  a  party  must  be  presumed  to  have  notice 
of  everything  that  appears  upon  the  face  of  the  instrument  under  which  he 
claims  title.  But  a  transfer  of  stock  cannot,  in  this  respect,  be  likened  to  an 
ordinary  conveyance  of  real  or  personal  property.  The  instrument  transfer- 
ring the  title  is  not  delivered  to  the  party;  the  law  requires  it  to  be  written  on 
the  books  of  the  bank  in  which  the  stock  is  held;  the  party  to  whom  it  is 
transferred  rarely,  if  ever,  sees  the  entry,  and  relies  altogether  upon  the  certifi- 
cate of  the  proper  officer  of  the  bank,  stating  that  he  is  entitled  to  so  many 
shares,  that  is  to  say,  so  many  shares  have  been  transferred  to  him  by  one 
who  had  a  lawful  right  to  make  the  transfer. 

The  case  of  Davis  v.  Bank  of  England,  2  Bing.,  398,  is  a  strong  one  on  this 
head.  The  three  per  cent,  consolidated  annuities  created  by  the  English  gov- 
ernment were  made  payable  at  the  Bank  of  England,  and  transferable  at  the 
bank,  in  the  manner  pointed  out  by  law;  a  large  amount  of  these  annuities, 
which  belonged  to  the  plaintiff  in  that  case,  and  stood  in  his  name,  were  trans- 
ferred under  a  forged  power  of  attorney;  the  property  did  not  pass  by  this 
transfer.  Yet  the  court  held  that  subsequent  bona  fide  purchasers  from  the 
fraudulent  transferee,  whose  name  had  been  registered  in  the  books  of  the 
bank  as  the  owner,  were  entitled  to  recover  from  the  bank  the  amount  of  divi- 
dends falling  due  on  these  annuities,  although  the  bank  was  also  liable  tq  the  true 
owner  of  the  stock,  whose  name  had  been  forged.  In  this  case,  indeed,  the 
executor  had  a  legal  capacity  to  make  the  transfer,  and  the  legal  title  to  the 
stock  passed  to  the  Merchants^  Bank;  and  as  it  paid  a  valuable  consideration, 
and  had  no  notice,  actual  or  constructive,  of  any  violation  of  trust  upon  which 
the  transfer  could  be  impeached  in  equity,  it  h^d  a  right  to  sell  the  stock  for 
the  payment  of  the  note  for  which  it  was  pledged,  and  to  make  the  purchasers 
a  valid  title.  A  different  rule  would  render  the  right  of  every  purchaser  of 
stock  in  a  bank  insecure  or  liable  to  doubt,  and  greatly  impair  its  value,  and 
would,  moreover,  seriously  disturb  the  usages  of  trade  and  the  established 
order  of  business  in  relation  to  this  subject  in  a  manner  highly  injurious  to  the 
community;  for  purchasers  always  rely  on  the  certificate  of  the  bank  in  which 
it  is  held  as  conclusive  evidence  of  the  ownership.  Most  commonly  the  pur- 
chase is  made  through  a  broker,  and  the  buyer  does  not  know  who  is  the  seller 
or  who  makes  the  transfer;  the  certificate  of  the  bank  tells  him  that  he  is 
entitled  to  so  many  shares,  and  he  pays  his  money  upon  receiving  the  cer- 
tificate, without  further  inquiry.  It  would  be  unjust  and  inequitable,  to  charge 
the  stock  in  his  hands  with  any  equitable  incumbrance  or  trust,  however  created, 
7  which  was  not  known  to  him  at  the  time  he  paid  his  money. 

§  469.  A  bank  whose  stock  is  transferred  is  the  trustee  of  the  stockholder^  and 
?«  responsHtHe  foi*  negligence  or  misconduct  in  transfers  conducted  by  its  officers. 

As  respects  the  Commercial  and  Farmers'  Bank,  the  claim  of  the  complain- 
ant rests  upon  different  grounds.  By  the  charter  of  the  bank  (like  that  of 
every  other  bank  incorporated  by  a  law  of  this  state)  the  stock  is  transferable 
at  the  bank  only,  and  according  to  such  rules  as  shall  be  established  by  the 

president  and  directors.     It  cannot,  therefore,  be  transferred  without  the  super- 
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vision  of  the  officer  designated  for  that  purpose  by  the  bank.  The  corporation 
is  thus  made  the  custodian  of  the  shares  of  stock,  and  clothed  with  powers 
sufficient  to  protect  the  rights  of  every  one  interested  from  unauthorized  trans- 
fers; it  is  a  trust  placed  in  the  hands  of  the  corporation  for  the  protection  of 
individual  interests,  and,  like  every  other  trustee,  it  is  bound  to  execute  the 
trust  with  proper  diligence  and  care,  and  is  responsible  for  any  injury  sustained 
by  its  negligence  or  misconduct  Upon  this  principle,  the  bank  was  held  liable 
for  an  improper  transfer  of  its  stock  in  the  case  of  the  Farmers  &  Merchants' 
Bank  v.  Wayman,  decided  in  the  court  of  appeals  of  this  state  at  December 
term,  1847;  and  the  case  of  Davis  v.  Bank  of  England,  hereinbefore  referred 
to,  where  government  stocks  were  made  transferable  on  the  books  of  the  bank, 
was  decided  upon  the  same  ground.  As  the  corporation  appoints  the  officers 
before  whom  the  transfers  must  be  made,  it  is  responsible  for  their  acts,  and 
must  answer  for  their  negligence  or  defaults,  whenever  the  rights  of  a  third 
person  are  concerned.  Hodges  v.  Planters'  Bank  of  Prince  George's  County,  7 
Gill  &  J.,  306,  310. 

§  470.  The  law  of  Maryland  {before  181^3)  as  to  the  right  of  escecutors  to  sell 
or  transfer  personal  property  of  their  testators. 

Undoubtedly,  the  mere  act  of  permitting  this  stock  to  be  transferred  by  one 
of  the  executors  furnishes  no  ground  for  complaint  against  the  bank,  although 
it  turns  out  that  this  executor  was,  by  the  act  of  transfer,  converting  the  prop- 
erty to  his  own  use;  for  an  executor  may  sell  or  raise  money  on  the  property 
of  the  deceased,  in  the  regular  execution  of  his  duty ;  and  the  party  dealing 
with  him  is  not  bound  to  inquire  into  his  object,  nor  liable  for  his  misapplica- 
tion of  the  money.  Such  is  the  doctrine  of  the  English  courts,  and  would 
seem  to  'have  been  the  law  of  this  state,  prior  to  the  act  of  assembly  of  De- 
cember session  1843,  ch.  30i;  and  the  transaction  now  before  us  took  place 
before  that  act  went  into  operation. 

§  471.  Lialrility  of  a  party  dealing  with  an  executor  with  notice  of  his  misap- 
plication of  assets. 

But  it  is  equally  clear  that  if  a  party  dealing  with  an  executor  has,  at  the 
time,  reasonable  ground  for  believing  that  he  intends  to  misapply  the  money, 
or  is,  in  the  very  transaction,  applying  it  to  his  own  private  use,  the  party  so 
dealing  is  responsible  to  the  persons  injured.  The  cases  upon  this  subject  are 
numerous,  and  it  would  be  tedious  to  refer  to  them  particularly;  they  are  for 
the  most  part  collected  and  commented  on  in  the  cases  of  McLeod  v.  Drum- 
mond,  17  Ves.  Jr.,  152,  and  of  Field  v.  Schieffelin,  7  Johns.  Ch.,  150. 

§  472.  A  hank  affected  loith  notice  that  a  transfer  of  stock  on  its  hooks  is  made 
hy  a  trustee  in  fraud  of  the  owners  of  the  stock  is  as  fully  liable  as  if  it  had 
shared  in  t/ie  profits  of  the  transaction. 

It  is  very  true  that  in  the  case  before  us  the  pledge  of  the  stock  was  not 
made  to  the  Commercial  and  Farmers'  Bank,  nor  did  it  loan  the  money  to  the 
executor.  But  a  party  is  not  made  liable  because  he  pays  or  advances  money 
for  property  of  the  deceased ;  but  because,  by  doing  so,  when  he  has  reason- 
able ground  for  believing  that  the  executor  means  to  misapply  it,  he  knowmgly 
assists  him  in  committing  a  breach  of  his  trust.  In  this  case,  the  rights  of 
stockholders  and  of  persons  interested  in  its  stock  were  placed  by  law  under 
the  guardianship  and  protection  of  the  bank,  so  far  as  concerned  the  transfers 
on  their  books ;  the  stock  could  not  be  transferred,  could  not  become  the  legal 
property  of  another  person,  without  the  permission  of  the  proper  officers  of 
the  corporation.    Union  Bank  v.  Laird,  2  Wheat.,  393.    And  if  these  officers, 
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at  the  time  of  the  transfer,  had  reason  to  believe  that  the  executor,  by  the  act 
of  transfer,  was  converting  this  stock  to  his  own  use,  in  violation  of  his  duty, 
then  the  bank,  by  permitting  the  transfer  knowingly,  enabled  the  executor  to 
commit  a  breach  of  his  trust,  and,  upon  principles  of  justice  and  equity,  is  as 
fully  liable  as  if  it  had  shared  in  the  profits  of  the  transaction.  The  object  of 
the  executor  could  not  have  been  accomplished  without  the  co-operation  of  the 
bank  in  permitting  the  transfer  to  be  made  on  its  books. 

§  473.  The  transfer  heing  made  hy  an  executor  was  notice  to  the  hank  that 
there  teas  a  willy  and  put  it  upon  inquiry  as  to  th^e  contents  of  tlie  will: 

The  question  then  is,  had  the  bank,  at  the  time  of  the  transfer,  actual  or  con- 
structive notice  that  the  executor  was  abusing  his  trust,  and  applying  this  stock 
to  his  own  use?  The  bank,  by  its  answer,  denies  that  it  knew  anything  of  the 
contents  of  Talbot  Jones'  will,  or  of  the  bequest  to  the  complainant;  and 
there  is  no  proof  of  actual  notice;  but  it  did  know  that  this  stock  was  the 
property  of  Talbot  Jones  at  the  time  of  his  death,  for  it  so  stood  upon  its  own 
books;  and  as  the  transfer  was  made  by  Samuel  Jones,  as  his  executor,  the 
bank  must,  of  course,  have  known  that  Talbot  Jones  left  a  will.  Although  it 
may  not  have  had  actual  notice  of  the  contents  of  the  will,  yet  as  it  was  deal- 
ing with  an  executor  in  his  character  as  such,  the  law  implies  notice;  this  is 
the  doctrine  in  the  English  court  of  chancery.  4  Mad.,  190.  And  the  rule 
appears  to  stand  upon  still  firmer  ground  in  this  state;  for  now  it  is  settled 
that  every  per.'^on  has  constructive  notice  of  a  deed  for  real  or  personal  prop- 
erty, where  it  is  duly  registered  according  to  law ;  in  England,  the  weight  of 
authority  is  perhaps  to  the  contrary.  Now,  in  Maryland,  every  will  of  real  or 
personal  property  is  required  to  be  recorded;  and  if  third  persons  are  bound, 
at  their  peril,  to  take  notice  of  a  registered  deed,  when  there  is  nothing  to  lead 
them  to  inquiry,  the  obligation  must  be  still  stronger  upon  one  who  is  dealing 
with  an  executor  concerning  the  ^sets  of  the  deceased;  for  his  character  of 
executor,  of  itself,  gives  actual  notice  that  there  is  a  will  open  to  inspection 
upon  the  public  records. 

The  bank,  tlierefore,  was  bound  to  take  notice  of  the  will  when  this  transfer 
was  proposed  to  be  made  by  one  of  the  executors;  and  is  chargeable  to  the 
same  extent  as  if  it  had  actually  read  it.  It  was  negligence  in  the  bank  not 
to  examine  it;  and  if  it  was  ignorant  of  the  contents  of  the  will  and  of  the 
specific  bequest  of  this  stock,  it  was  its  own  fault.  It  must  be  dealt  with  in 
this  case  as  if  it  h^d  possessed  actual  knowledge  that  the  stock  in  question 
was  specifically  bequeathed  by  the  testator,  and  was  not  by  the  will  to  be 
transferred,  or  in  any  manner  disposed  of  by  the  executors,  during  the  life-time 
of  the  complainant;  and  that  it  was  the  duty  of  the  bank,  during  that  time, 
to  pay  the  dividends  to  them  in  trust  for  the  complainant. 

§  474.  Wheit,  is  sufficient  notice  to  a  hank  tliat  a  transfer  of  stock  o?i  its  hooks 
is  a  breach  of  U'iist  hy  Hie  executor. 

Undoubtedly,  this  stock,  although  thus  specifically  bequeathed,  was  yet  liable 
to  be  sold,  if  necessary,  for  the  payment  of  the  debts  of  the  testator;  and  if 
the  bank  did  not  know,  or  had  no  reasonable  ground  for  supposing,  that  the 
executor  was  misapplying  the  assets,  it  would  not  be  responsible,  notwithstand- 
ing its  implied  knowledge  of  the  will.  But  when  the  second  transfer  (under 
which  the  slock  was  finally  sold)  was  made  to  the  Merchants'  Bank,  the 
circumstances  then  within  the  knowledge  of  the  Commercial  and  Farmers' 
Bank  were  abundantly  sutficient  to  satisfy  any  reasonable  mind  that  Samuel 
Jones  was  using  this  stock  for  his  private  purposes.     This  transfer  took  placo 
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on  the  20th  of  Angust,  1842;  the  bank  at  that  time  knew  that  Talbot  Jones 
had  been  dead  eight  years;  that  he  died  rich;  and  that  the  time  had  long  be- 
fore elapsed  within  which  the  law  of  Maryland  requires  an  estate  to  be  settled 
up  by  an  executor  or  administrator.  It  appeared  by  their  own  transfer  books 
that  on  the  4th  of  May  preceding  the  same  stock  had  been  transferred  by 
Samuel  Jones  to  the  same  bank  (the  other  executor,  although  he  resided  in 
town,  not  being  a  party  to  the  transfer);  that  6n  the  17th  of  June,  in  the  same 
year,  it  was  re-transferred  by  the  Merchants'  Bank  to  Samuel  Jones  in  his  indi- 
vidual right,  under  the  name  of  Talbot  Jones  &  Co.,  and  by  him  restored  to 
the  estate  of  the  testator,  a  few  days  afterwards,  by  a  transfer  to  himself  and 
the  other  executor.  And  when,  after  these  transactions,  all  appearing  on  the 
books  of  the  bank,  he  came  again,  without  his  co-executor,  to  transfer  it  a 
second  time  to  the  Merchants'  Bank,  could  the  officers  of  the  Commercial  and 
Farmers'  Bank  doubt  the  purposes  for  which  this  second  transfer  was  made? 
Familiar  as  they  must  have  been  with  the  usual  course  of  business  in  the  banks, 
and  the  usage  of  loaning  money  upon  hypothecation  of  stock,  could  they  have 
failed  to  see  that  Samuel  Jones  was  misapplying  the  assets  of  the  testator  and 
pledging  this  stock  for  his  own  individual  benefit? 

§  475.  A  bank  is  chargeable  for  the  negligeiice  of  its  subordinate  officers  the 
same  as  for  thai  of  its  president 

Indeed,  the  bank,  in  its  answer,  does  not  deny  it,  but,  on  the  contrary,  im- 
pliedly admits  it;  for  the  answer  states  that,  if  the  president  had  known  that 
the  transfer  was  about  to  be  made  by. Samuel  Jones,  he  would  have  prevented 
it.  Now,  the  bank  is  equally  chargeable  for  the  neglect  or  omission  of  duty 
by  the  officer  to  whom  it  had  committed  the  superintendence  of  the  transfers 
of  stock  as  it  is  for  the  neglect  or  omissions  of  its  president;  and  such  officer 
was  also  equally  chargeable  with  implied  notice  of  the  will  of  Talbot  Jones,  and 
equally  bound  to  refuse  the  transfer  when  he  saw  that  Samuel  Jones  was  using 
this  stock. in  violation  of  his  trust  as  executor.  And  if  the  circumstances  above 
mentioned  were  not  sufficient  to  satisfy  the  bank  officer  beyond  all  reasonable 
doubt  that  he  was  so  using  them,  yet  they  were  certainly  sufficient  to  create 
strong  presumptions  against  him,  and  to  make  it  the  duty  of  the  officer  to  in- 
quire before  be  allowed  the  transfer  to  be  made.  If  he  neglected  to  make  the 
inquiry,  when  the  fact  could  have  been  so  easily  ascertained,  and  either  from 
negligence  or  design,  without  inquiry,  enabled  the  executor  to  convert  the  stock 
to  his  own  use,  the  bank  is  responsible  for  this  negligence. 

§  476.  Circumstances  sufficient  to  cJiarge  a  bank  with  notice. 

There  is  another  circumstance  also,  which  ought,  of  itself,  to  have  created 
strong  doubts  in  the  mind  of  the  transfer  officer  of  the  bank.  By  the  act  of 
assembly  of  Maryland  of  1798,  sec.  3,  it  is  in  the  power  of  the  executor  to  pro- 
cure an  order  of  sale  from  the  orphans'  court  whenever  a  sale  shall  be  neces- 
sary. •  It  is  true  that  in  the  case  of  Allender  v,  Eiston,  2  Gill  &  J.,  86,  the 
opinion  of  the  court  w^ould  seem  to  have  been  that,  notwithstanding  this  act  of 
assembly,  an  assignment  by  an  executor,  for  his  own  debt,  would  be  valid 
against  the  creditors  of  the  estate,  unless  there  was  collusion  with  the  executor. 
But  the  case  was  not  decided  on  that  point;  nor  does  the  opinion  of  the  court 
apply  to  an  assignment  of  property  specifically  bequeathed;  nor  was  that  point 
in  the  case,  or  raised  in  the  argument.  However  that  question  shall  be  ulti- 
mately decided,  it  may,  we  think,  be  safely  asserted  that,  in  practice,  under  this 
law,  there  has  been  no  instance  in  Maryland,  since  its  passage,  in  which  an  ex- 
ecutor, acting  fairly  and  bona  fde^  has  undertaken  to  sell  or  pledge  personal 
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property,  specifically  bequeathed,  without  a  previous  order  from  the  orphans' 
court.  And  the  proposition  of  Samuel  Jones,  one  of  two  executors  (the  other 
executor  not  uniting  in  the  transfer),  to  transfer  this  stock,  so  long  after  the 
death  of  a  wealthy  testator,  without  first  obtaining  an  order  from  the  court  to 
justify  him,  must  have  satisfied  any  man  of  common  experience  in  business 
that  he  was  grossly  abusing  his  trust.  In  South  Carolina,  under  a  law  very 
similar  in  its  provisions,  it  has  been  decided  that  the  sale  of  such  property  by 
an  executor  is  void,  unless  made  by  the  authority  of  the  court.  4  Desau.  Ch., 
522.    And  we  think  there  are  strong  reasons  to  support  this  decision. 

§  477.  Liahilitiea  of  a  corporatioa  for  confederating  with  a  trustee  who  de- 
frauds his  cestui  que  trust 

The  cases  referred  to  in  relation  to  transfers  of  government  stocks  by  the 
Bank  of  England  do  not  apply  to  this  case.  They  are  collected  in  1  Danl.  Ch. 
Pr.,  139,  and  they  all  turn  upon  the  meaning  and  policy  of  the  acts  of  parlia- 
ment by  which  the  management  of  the  public  stocks  and  annuities  was  givea 
to  the  Bank  of  England.  It  is  with  reference  to  the  duties  imposed  by  these 
acts  of  parliament  that  the  court  say  that  the  Bank  of  England  is  not  bound 
to  take  notice  of  a  trust  affecting  public  stock  standing  on  its  books,  and  must 
look  only  to  the  legal  estate.  But  this  opinion  cannot  influence  the  decision  of 
this  case ;  because  the  privileges  and  obligations  of  the  bank  must  be  deter- 
mined by  its  own  charter,  differing  widely  in  its  terms  and  its  object  from  the 
English  acts  of  parliament.  Certainly,  none  of  the  English  acts  convey  the 
idea  that,  upon  general  principles  of  law,  a  bank  is  not  bound  to  notice  a  trust 
of  its  own  stock,  and  must  look  only  to  the  legal  estate;  for  a  bank  or  any 
other  corporation  is  bound  by  the  same  obligations,  moral  and  legal  (when  the 
rights  of  third  parties  are  concerned),  that  apply  to  the  case  of  an  individual, 
unless  it  is  explicitly  exempted  by  law.  If  an  individual  who  confederates 
with  an  executor,  and  assists  him  in  defrauding  his  cestui  que  trust,  is  liable  to 
the  party  injured,  there  can  be  no  reason  why  a  bank  which  knowingly  enables 
an  executor  to  convert  the  property  of  the  cestui  que  tricst  to  his  own  private 
use  should  not  be  equally  responsible. 

§  478.  Provisions  of  the  Maryland  act  of  1798^  sec.  3. 

The  difficulties  to  which  the  Bank  of  England  would  be  subjected,  if  bound 
to  take  notice  of  the  trusts  in  the  government  stocks,  and  which  are  strongly 
stated  by  the  chancellor  in  the  case  of  Hartga  v.  Bank  of  England,  3  Ves.  Jr., 
oS,  are  altogether  inapplicable  here;  for,  putting  aside  the  immense  difference 
in  amount  and  character  between  the  government  stocks  of  England  and  the 
stock  of  this  bank,  a  chancery  suit  can  never  be  necessary  in  this  state  for  the 
protection  of  the  bank,  where  stock  bequeathed  in  trust  is  required  to  be  sold 
for  the  payment  of  debts;  because,  under  the  act  of  1798,  an  order  for  the  sale 
by  the  orphans'  court,  which  could  at  any  time  be  obtained  in  a  summary  way. 
without  delay  and  without  expense,  would  protect  the  bank  from  all  responsi- 
bility, and  occasion  no  delay  or  embarrassment  in  the  payment  of  debts. 

§  479.  A  loss  having  occurred  by  the  fraud  of  the  trustee^  the  party  charge- 
able  is  the  one  whose  negligence  enabled  him  to  perpetrate  the  fraud. 

The  case  then  is  this:  the  will  of  the  testator,  in  effect,  directed  that  this 

stock  should  not  be  sold  or  transferred  during  the  life-time  of  the  complainant, 

and  the  dividends,  during  that  time,  should  be  received  by  his  executors  and 

paid  over  to  the  complainant.     One  of  these  executors  proposes  to  transfer  this 

stock,  in  order  to  raise  money  on  it  for  his  private  purposes;  and  the  officers  of 

the  bank,  knowing  the  purpose  for  which  it  was  transferred,  or  with  circom* 
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stances  before  them  sufficient  to  create  a  strong  presumption  that  such  was  the 
intention  of  the  executor,  and  therefore  sufficient  to  put  them  on  inquiry,  per- 
mit the  transfer  and  certify  that  the  transferee  is  entitled  to  the  stock.  Bely- 
ing on  this  certificate,  the  Merchants'  Bank  was  induced  to  loan  its  money 
upon  it,  and  having  no  knowledge  that  it  ever  belonged  to  Talbot  Jones,  or  had 
been  transfered  by  his  executor,  the  stock  cannot  be  followed  in  its  hands,  or 
the  hands  of  those  to  whom  it  afterwards  sold  it,  and  charged  with  the  trust 
created  by  the  will.  The  execntor  is  insolvent,  and  there  is,  therefore,  no 
eflfectual  remedy  against  him.  Ought  the  loss  to  be  borne  by  the  complainant, 
who  has  committed  no  fault  and  been  guilty  of  no  negligencQ,  or  by  the  Com- 
mercial and  Farmers'  Bank?  The  established  pringiples  of  equity  seem  to 
require  that  the  loss  should  be  borne  by  the  party  by  whose  negligence  or  mis- 
conduct it  was  occasioned.  The  bank  not  only  enabled  the  executor  to  perpe- 
trate the  wrong  by  permitting  the  transfer,  but  co-operated  in  it,  by  certifying 
that  the  title  of  transferee  was  good ;  justice,  therefore,  requires  that  it  should 
bear  the  loss. 

§  480.  Limitation  of  the  ju7*isdiction  of  the  courts  of  the  United  States. 

The  only  remaining  question  is  the  nature  of  the  relief  to  be  administered 
by  the  court.  In  order  to  do  substantial  justice  it  is  evident  that  the  decree 
must  be  directly  against  the  bank,  as  Samuel  Jones  is  admitted  to  be  utterly 
insolvent.  The  complainant's  claim  is  for  dividends  only;  she  has  no  proi>erty 
in  the  stock,  which  belongs  to  the  defendants  William  B.  Norman,  Josiah  Jones 
and  Emily  J.  Albert,  in  certain  proportions,  who  will  be  entitled  ,to  the  divi- 
dends after  the  death  of  the  complainant.  Yet,  if  there  were  no  difficulty  on 
the  score  of  jurisdiction,  the  court  would,  according  to  the  practice  of  courts 
of  chancery,  proceed  to  dispose  of  the  whole  matter  in  dispute,  and  decree  as  to 
the  stock  and  the  balance  in  hand  in  the  Merchants'  Bank,  as  well  as  the  divi- 
dends. But  the  jurisdiction  of  this  court  is  founded  upon  the  fact  that  the 
complainant  is  an  alien ;  it  has  no  jurisdiction  in  the  controversies  between 
the  defendants,  as  they  all  reside  in  Maryland.  Undoubtedly,  if  the  case  of  the 
complainant  could  not  be  disposed  of  and  relief  administered  to  her,  without 
deciding  upon  the  rights  of  all  the  parties  before  the  court,  we  should  necessa- 
rily dispose  of  the  whole  matter,  and  decree  as  to  the  stock  as  well  as  the  div- 
idends. But  the  rights  of  the  complainant  may  be  adjusted  without  interfering 
with  the  right  of  the  claimants  of  the  stock  or  with  the  balance  arising  from 
its  sale,  which  yet  remains  in  the  hands  of  the  Merchants'  Bank;  for  it  is  im- 
material to  the  complainant  whether  the  stock  be  replaced  or  not.  All  that 
she  has  a  right  to  demand  is  that  the  amount  of  dividends  on  two  hundred  and 
eighty-two  shares  of  stock,  which  she  has  lost  by  the  negligence  or  the  mis- 
conduct of  the  officers  of  the  bank,  should  be  paid  to  her,  as  if  the  stock  bad 
never  been  transferred.  The  jurisdiction,  therefore,  to  decree  in  the  contro- 
versy as  to  the  stock  cannot,  we  think,  be  maintained. 

We  have  said  nothing  of  the  decree  of  the  chancery  court  of  Maryland, 
which  has  been  tiled  in  the  case ;  neither  of  the  banks  were  parties  to  the  pro- 
ceedings in  that  case,  nor  do  they  appear  to  have  had  notice  of  it ;  neither  was 
the  complainant  a  necessary  party;  she  had  no  interest  in  the  property  to  be 
divided ;  it  was  not  proposed  to  change  or  modify,  in  any  respect,  the  trust  in  her 
favor,  and  the  decree  passed  by  the  court  leaves  her  interests  precisely  where  they 
stood  before.  In  regard  to  the  stock  itself,  the  decree  for  partition  has,  in  a 
material  respoct,  changed  the  character  of  the  trust;  for  the  two  executors,  in- 
stead of  holding  it  in  undivided  portions  for  the  oestuis  que  trust  named  in  the 
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will,  hold,  under  the  decree,  as  trustees  for  those  to  whom  it  has  been  specially 
assigned  in  severalty.  And  it  may  be  doubted  whether  this  circumstance  does 
not  form  an  additional  objection  to  the  jurisdiction  of  this  court  in  regard  to 
the  stock,  and  whether  Samuel  Jones  and  Andrew  D.  Jones  ought  not  to  be 
considered  as  trustees,  appointed  in  that  respect  by  the  court  of  chancery,  to 
hold  this  stock  in  trust  for  cestuia  que  trust  named  in  the  decree,  and  there- 
fore responsible  for  their  conduct  to  that  court  rather  than  to  a  court  of  the 
United  States.  It  is,  however,  not  necessary  to  examine  this  question,  because 
it  does  not  affect  the  dividends  bequeathed  to  the  complainant,  and  certainly 
can  form  no  objection  to  the  jurisdiction  in  her  case. 

It  appears  from  the  evidence  that  the  stock  sold  for  more  than  enough  to  pay 
the  note  for  which  it  was  hypothecated,  and  that,  besides  the  surplus  arising 
from  this  sale,  one  of  the  semi-annual  dividends  upon  these  two  hundred  and 
eighty -two  shares  remains  in  the  hands  of  the  Merchants'  Bank,  deducting  there- 
from the  amount  paid  by  the  bank  for  taxes  on  this  stock ;  the  amount  of  the  div- 
idend remaining  in  the  hands  of  the  Merchants'  Bank,  subject  to  the  deduction 
aforesaid,  belongs  in  equity  to  the  complainant,  and  for  that  amount  she  is  enti- 
tled to  a  decree  against  the  Merchants'  Bank.  For  the  residue  of  the  dividends 
due  to  her  and  remaining  unpaid  the  Commercial  and  Farmers'  Bank  must  an- 
swer. The  case  must  be  referred  to  a  master  to  state  an  account  according  to 
this  opinion,  preparatory  to  a  Qnal  decree. 

BLACK  V.  ZACHARIE. 
(8  Howard,  488-515.    1844.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana.  The  original  suit  was 
brought  in  the  state  court  against  Black  alone,  upon  an  attachment  issued  by 
Zacharj€  &  Co.  against  him,  he  being  a  citizen  of  South  Carolina,  and  not  resi- 
dent in  Louisiana;  and  upon  this  attachment  certain  shares  of  Black  in  the 
CarroUton  Bank,  and  the  Gas  Light  and  Banking  Company,  in  Louisiana,  were 
attached,  to  answer  the  exigency  of  the  writ.  Black  appeared  in  the  suit  and 
caused  it  to  be  removed  into  the  circuit  court.  Black,  upon  his  appearance, 
pleaded  that  prior  to  the  attachment  he  had  assigned  the  attached  stock  to 
James  Chapman  of  South  Carolina,  by  a  trust  deed,  for  the  benefit  of  all  his 
creditors.  After  the  removal  of  the  suit  into  the  circuit  court  Chapman  filed 
an  intervention  according  to  the  Louisiana  practice,  and  became  a  party  to  the 
suit  to  protect  his  interest  under  the  trust  deed.  In  his  petition  of  intervention 
he  asserted  his  title,  and  that  he  had  given  due  notice  thereof  to  the  Carrollton 
Bank  and  the  Gas  Light  and  Banking  Company ;  and  that  Zacharie  &  Co.  had 
due  notice  thereof  before  their  attachment. 

The  cause  was  tried  by  a  jury  upon  the  pleadings  in  the  case;  and  upon  the 

trial  it  was  proved  that  the  assignment  was  made  by  the  trust  deed  in  South 

Carolina,  by  Black  to  Chapman,  on  the  28th  of  April,  184:1.     The  attachment 

of  Zacharie  &  Co.  was  made  on  the  4th  of  May,  1841,  with  a  full  knowledge  of 

the  assignment.    Long  before  the  attachment  the  stock  in  the  Carrollton  Bank 

had  been  transferred  and  pledged  to  the  Carrollton  Bank  for  a  stock  loan,  and 

was  then  held  by  that  bank  under  that  transfer,  the  equity  of  redeeming  the 

same  only  remaining  in  Black.    On  the  15th  of  April,  1841,  Black  had  executed 

a  letter  of  attorney  to  the  cashier  of  the  Gas  Light  and  Banking  Company  to 
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transfer  the  same  to  the  Bank  of  South  Carolina;  of  which  notice  was  sent  on 
the  next  day  to  the  Gas  Light  and  Banking  Company,  and  notice  was  received 
by  the  latter  on  the  22d  of  April;  but  owing  to  some  informality  in  the  letter 
of  attorney,  the  transfer  was  not  then  made,  but  the  paper  was  sent  back  to  be 
corrected,  the  company  then  agreeing  to  transfer  it  when  the  informality  was 
corrected.  The  Bank  of  South  Carolina  was  a  holder  of  the  stock  under  this 
power  for  value ;  and  of  this  transaction  also  Zacharie  &  Co.  had  notice  befoi^ 
their  attachment. 

At  the  trial  the  jury  found  a  verdict  for  the  original  plaintiffs  and  judgment 
thereupon  passed  for  them.  Two  bills  of  exceptions  were  taken  to  the  ruling 
of  the  court  at  the  trial,  9>nd  upon  these  exceptions  the  cause  has  been  brought 
before  this  court.  It  does  not  seem  necessary  to  recite  at  large  the  matters 
contained  in  these  exceptions.  They  give  rise  to  two  questions,  which  have 
been  fully  argued  at  the  bar,  although  very  inartifioially  presented  in  the  record : 
First,  whether  at  the  time  of  the  commencement  of  the  suit  of  Zacharie  &  Co. 
there  was  any  debt  due  to  them  upon  which  the  attachment  could,  under  the 
circumstances,  be  maintained?  Secondly,  whether  the  assignment  to  Chapman, 
being  made  in  South  Carolina,  and  known  to  Zacharie  &  Co.  at  the  time  of 
their  attachment,  and  being,  by  the  laws  qf  South  Carolina,  a  good  and  valid 
assignment,  is  entitled  to  a  priority  over  the  attachment.  The  latter  question, 
so  far  as  it  respected  the  notice  to  Zacharie  &  Co.,  and  the  equity  of  the 
assignee,  is  not  so  precisely  put  as  it  is  obvious  it  was  intended  to  be  in  the  in- 
structions asked  by  the  intervener.  But  it  is  plain,  from  the  qualifications  of 
those  instructions  suggested  by  the  court,  that  the  court  held  that  the  delivery 
of  the  stock  was  not  complete,  and  that  the  assignment  did  not  pass  the  right 
to  the  stock  to  the  assignee,  unless  the  transfer  was  entered  upon  the  books  of 
the  bank,  notwithstanding  the  notice;  and  that  the  law  of  Louisiana  upon  the 
point  was  different  from  that  of  South  Carolina.  In  this  way  only  is  the  ver- 
dict at  all  reconcilable  with  the  admitted  state  of  facts. 

§  481 .  An  attachment  will  not  lie  for  a  debt  not  due^  and  contingent  upon  the 
dishonor  of  hills  not  mature^  accepted  by  the  supposed  debtor. 

In  respect  to  the  first  question,  it  is  plain  to  us  that  there  was  no  debt  due  to 
Zacharie  &  Co.  at  the  time  when  the  attachment  was  made.  The  supposed 
debt  was  for  the  proceeds  of  a  cargo  of  sugar  and  molasses,  sold  by  Black  on 
account  of  Zacharie  &  Co.  Assuming  those  proceeds  to  be  due  and  payable, 
Zacharie  &  Co.  had  drawn  certain  bills  of  exchange  upon  Black,  which  had  been 
accepted  by  the  latter,  for  the  full  amount  of  those  proceeds ;  and  all  of  these 
bills  had  been  negotiated  to  third  persons,  and  were  then  outstanding,  and  three 
of  them  were  not  yet  due.  It  is  clear,  upon  principles  of  law,  that  this  was  a  sus- 
pension of  all  right  of  action  in  Zacharie  &  Co.  until  after  those  bills  had  become 
due  and  dishonored,  and  were  taken  up  by  Zacharie  &  Co.  It  amounted  to  a  new 
credit  to  Black  for  the  amount  of  those  acceptances,  during  the  running  of  the 
bills,  and  gave  Black  a  complete  lien  upon  those  proceeds  for  his  indemnity 
against  those  acceptances,  until  they  were  no  longer  outstanding  after  they  had 
been  dishonored.  Whether  the  transactions  by  the  drawing  and  acceptance  of 
these  bills  amounted  to  a  novation  of  the  debt,  which  might  otherwise  be  due 
under  the  account  current  for  the  sales  of  the  sugar  and  molasses,  it  is  not  nec- 
essary to  decide;  for,  assuming  that  these  transactions  might  be  treated  as  a  c6n- 
ditional  novation  only  and  jiot  as  an  absolute  novation,  it  would  make  no 
difference  in  the  conclusion  to  which  we  should  arrive  under  the  circumstances 

of  this  case.    It  is  true  that  the  statute  law  of  Louisiana  allows,  in  certain  cases, 
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an  attachment  to  be  maintained  upon  debts  not  yet  due.  But  it  is  only  under 
very  special  circumstances;  and  the  present  case  does  not  fall  within  any 
predicament  prescribed  by  that  law.  The  statute  does  not  apply  to  debts  rest- 
ing in  mere  contingency,  whether  they  will  ever  become  due  to  the  attaching. 
creditor  or  not;  nor  to  any  case  except  of  absconding  debtors;  and  this,  there- 
fore, is  a  case  not  governed  by  it.  We  think,  then,  that  there  was  error  in  the 
raling  of  the  court  in  admitting  that  there  was  a  sufficient  debt  established  by 
the  evidence  to  maintain  the  attachment. 

§  482,  The  equitable  interest  in  the  stock  of  an  incorporated  company  will 
pass  by  modes  of  transfer  other  than  that  prescribed  by  its  charter  to  pass  the 
legal  title  to  such  stock. 

The  other  point  is  one  of  much  greater  importance,  although  in  our  judg- 
ment not  attended  with  any  intrinsic  difficulty.  We  admit  that  the  validity  of 
this  assignment  to  pass  the  right  to  Black  in  the  stock  attached  depends  upon 
the  law  of  Louisiana  and  not  upon  that  of  South  Carolina.  From  the  nature 
of  the  stock  of  a  corporation,  which  is  created  by  and  under  the  authority  of 
a  state,  it  is  necessarily,  like  every  other  attribute  of  the  corporation,  to  be 
governed  by  the  local  law  of  that  state,  and  not  by  the  local  law  of  any  for- 
eign state.  And  in  the  present  case,  if  the  local  law  of  Louisiana  had  prohib- 
ited (as  we  think  it  had  not)  any  assignment  of  an  equitable  interest  in  the 
stock  attached,  we  should  not  have  scrupled  to  have  followed  that  law.  The 
question  is  not  here,  whether  the  legal  interest  in  the  stock  passed  by  the  as- 
signment before  a  transfer  of  the  stock  upon  the  books  of  the  corporations, 
but  whether  the  equitable  interest  therein,  as  contradistinguished  from  the 
legal  interest,  did  not  pass  to  and  vest  in  the  assignee  by  the  law  of  Louisiana, 
so  as  to  oust  the  right  of  any  creditor  with  full  notice  of  the  assignment  from 
divesting  the  title  of  the  assignee  by  a  subseqtient  attachment  thereof  as  the 
property  of  the  debtor.  In  respect  to  the  Carrollton  Bank  it  is  clear  that 
nothing  but  an  equitable  interest  could  be  conveyed  or  was  intended  to  be  con- 
veyed by  the  assignment;  for  the  bank  already  held  the  legal  title  as  a  pledge 
for  a  stock  loan.  In  respect  to  the  Gas  Light  and  Banking  Company,  the 
interest  in  the  stock  had  been  transferred  to  the  Bank  of  South  Carolina  as  a 
pledge,  and  the  letter  of  attorney  was  given  to  perfect  the  equitable  title  into 
a  legal  title  by  an  actual  transfer  on  the  books  of  the  corporation.  But,  sub- 
ject to  that  pledge,  the  equity  was  with  the  consent  of  the  Bank  of  South  Car- 
olina vested  in  the  assignee  under  the  assignment.  So  that  each  case  presented 
the  same  general  question  as  to  the  validity  of  the  equitable  title  by  the  law 
of  Louisiana  against  attaching  creditors,  having  full  knowledge  of  that  equity. 
Out  of  Louisiana,  we  believe  that  no  such*  question  could  possibly  arise,  for 
courts  of  law  as  well  as  courts  of  equity  are  constantly,  in  all  states  where  the 
common  law  prevails,  in  the  habit  of  holding  a  prior  assignment  of  the  equi- 
table interest  in  stock  as  superseding  the  rights  of  attaching  creditors,  who 
attach  the  same  with  a  full  knowledge  of  the  assignment.  Upon  full  examina- 
tion of  the  laws  of  Louisiana  and  the  decisions  of  its  courts,  we  see  no  reason 
to  believe  that  a  different  doctrine  on  this  subjec't  prevails  in  that  state.  It  is 
trae  that  the  same  distinctions  between  legal  and  equitable  rights  may  not  as 
to  the  mode  of  remedy  exist  in  that  state  which  are  recognized  in  states  gov- 
erned by  the  common  law,  but  the  same  purposes  of  substantial  justice  are 
attained  there  under  similar  circumstances  as  the  courts  in  other  states  are 
accustomed  to  administer  in  a  different  form. 

There  is  a  marked  distinction,  in  the  Louisiana  law,  between  the  tnlnsfer  of 
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corporeal  things  movable,  and  things  incorporeal.  In  the  former  a  manaal 
tradition  of  the  thing  is  ordinarily,  but  not  universally,  required  to  perfect  the 
title.  In  the  case  of  incorporeal  things  no  such  tradition  can  take  place,  and 
therefore  such  a  delivery  as  the  thing  admits  of  —  a  sort  of  symbolical  delivery — 
is  admitted  by  the  law  as  a  substitute.  There  are  several  articles  of  the 
civil  code  of  Louisiana  bearing  directly  on  this  point;  but  it  will  be  sufficient 
only  to  cite  a  few  of  those  which  have  been  relied  on  by  counsel.  Article 
2612  declares:  "In  the  transfer  of  debts,  rights,  or  claims,  to  a  third  person, 
the  delivery  takes  place  between  the  transferrer  and  transferee  by  the  giving 
of  the  title."  Article  2613  declares:  "The  transferee  is  only  possessed,  as  it 
regards  third  persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer 
having  taken  place."  Article  2457  declares:  "  The  tradition  of  the  incorporeal 
rights  is  to  be  made  either  by  the  delivery  of  the  titles  and  of  the  act  of 
transfer,  or  by  the  use  made  by  the  purchaser  with  the  consent  of  the  seller." 
In  Bainbridge  v.  Clay,  16  Mart.,  66,  the  supreme  court  of  Louisiana  said :  "A 
debt  due  [by]  the  defendant  on  a  Jieri  facias  cannot,  as  to  third  persons,  coba- 
pletely  pass  to  the  assignee  unless  there  be  what  in  sales  of  tangible  propertj' 
is  called  a  tradition  or  delivery ;  and  this  is  effected  as  to  ckoses  in  action  by 
notice  of  the  assignment  to  the  debtor."  Again,  in  Babcock  v.  Malbie,  19 
Mart.,  137,  the  same  learned  court  said  that  the  true  test,  in  cases  of  assignment, 
is:  "That  where  the  owner  of  the  property  has  lost  all  power  over  it,  and 
cannot  change  its  destination,  the  creditors  cannot  attach,"  The  same  doctrine 
was  directly  affirmed  in  the  recent  case  of  Uric  v,  Stevens,  2  Rob.,  Louis.,  251. 
The  principles  announced  in  these  decisions  seem  completely  to  cover  the 
present  suit.  In  the  case  of  the  CarroUton  Bank,  the  shares  had  actually  passed 
to  the  bank  itself  as  a  pledge,  and  nothing  but  an  equity  remained  in  Black 
capable  of  being  transferred,  and  that  was  assigned  by  the  deed  of  assignment 
to  the  assignee  before  the  attachment,  and  was  known  to  Zacharie  &  Co.  at  the 
time  when  they  made  their  attachment;  and  at  least  as  early  as  the  next  day 
it  was  made  known  to  the  bank.  So  that  the  creditors  had  full  notice,  and  the 
bank  had  full  notice;  and  the  creditors  could  not  make  a  valid  attachment 
when  to  their  knowledge  the  property  no  longer  belonged  to  their  debtor. 
The  case  as  to  the  CarroUton  Bank  falls,  then,  directly  within  the  principles 
just  stated.  The  owner  had  parted  with  all  his  property  in  the  stock;  he  had 
lost  all  power  over  it ;  and  he  could  not  change  its  destination.  The  same 
principles  apply,  a  fortioriy  to  the  Gas  Light  and  Banking  Company;  for  there, 
not  only  bad  the  creditors  notice  of  the  assignment  before  their  attachment, 
but  the  company  also  had  notice  thereof  before  that  period. 

§  483.  Hegvlationa  requirijig  transfers  to  he  inade  on  corporaie  hooks  afect 
only  legal  title  and  persons  with  notice. 

It  is  true  that  the  charters  of  the  CarroUton  Bank  and  of  the  Gas  Light  and 
Banking  Company  provide  that  no  transfer  of  the  stock  of  these  corporations 
shall  be  valid  or  effectual  until  such  transfers  shall  be  entered  or  registered  in  a 
book  or  books  to  be  kept  for  that  purpose  by  the  corporation.  But  this  is 
manifestly  a  regulation  designed  for  the  security  of  the  bank  itself,  and  of 
third  persons  taking  transfers  of  the  stock  without  notice  of  any  prior  equitable 
transfer.  It  relates  to  the  transfer  of  the  legal  title,  and  not  of  any  equitable 
interest  in  the  stock  subordinate  to  that  title.  In  the  case  of  The  Union  Bank 
of  Georgetown  v.  Laird,  2  Wheat.,  390,  this  court  took  notice  of  the  distinction 
between  the  legal  and  equitable  title  in  cases  of  bank  stock,  where  the  charter 
of  the  bank  had  provided  for  the  mode  of  transfer.     The  general  construction 
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which  has  been  put  upon  the  charters  of  other  banks  containing  similar  pro- 
visions as  to  the  transfer  of  their  stock  is,  that  the  provisions  are  designed 
solely  for  the  safety  and  security  of  the  bank  itself,  and  of  purchasers  without 
notice;  and  that  as  between  vendor  and  vendee  a  transfer,  not  in  conformity  to 
such  provisions,  is  good  to  pass  the  equitable  title  and  divest  the  vendor  of  all 
interest  in  the  stock.  Such  are  the  decisions  in  the  cases  of  Bank  of  Utica  v. 
Smalley,  2  Cow.,  777,  778;  Gilbert  v.  Manchester  Iron  Co.,  11  Wend.,  628; 
Commercial  Bank  of  Buffalo  v.  Kortright,  22  Wend.,  302;  Quiner  t?.  Marble- 
head  Ins.  Co.,  10  Mass.,  476;  and  Sergeant  v.  Franklin  Ins.  Co.,  8  Pick.,  90. 

We  see  no  reason  to  doubt  that  the  jurisprudence  of  Louisiana  adopts  a 
similar  interpretation  for  the  purpose  of  protecting  equitable  title  against  the 
claims  of  creditors  of  the  transferrer,  who  have  notice  of  such  equitable  titles. 
If  it  will  protect  an  assignment  of  a  chose  in  action  against  attaching  creditors 
after  notice  of  the  assignment  given  to  the  debtor,  because  no  title  remains  in 
the  transferrer  (as  we  have  seen  it  will),  a  fortiori  it  ought  to  protect  it  where 
the  attaching  creditor  himself  has  notice,  since,  in  justice,  he  is  entitled  only 
to  take  under  his  attachment  what  rightfully  remains  in  the  transferrer.  In 
the  absence  of  any  positive  controlling  statute  or  direct  adjudication  of  the 
courts  of  Louisiana  upon  the  very  point,  in  contradiction  to  the  doctrine  main- 
tained in  other  states,  as  one  founded  ex  aequo  et  bono  in  general  justice,  we  may 
well  presume  that  a  state  deriving  its  jurisprudence  from  the  Koman  law  has 
not  failed  to  act  upon  it. 

§  484,  The  law  of  the  owner's  domicile  controls  the  transfer  of  personal  prop- 
erty^ unle^  there  is  a  positive  law  to  the  contrary  in  the  country  where  the 
property  is  situated. 

There  is  another  ground,  auxiliary  to  tUis  last  view,  which  is  entitled  to  great 
consideration.  It  is  well  settled  as  a  doctrine  of  international  jurisprudence, 
that  personal  property  has  no  locality,  and  that  the  law  of  the  owner's  domicile 
is  to  determine  the  validity  of  the  transfer  or  alienation  thereof,  unless  there  is 
some  positive  or  customary  law  of  the  country  where  it  is  found  to  the  con- 
trary. This  doctrine  has,  in  the  very  late  case  of  The  United  States  v.  The 
United  States  Bank  (in  June,  1844,  8  Eob.,  Louis.,  262),  been  fully  and  directly 
recognized  and  affirmed  by  the  supreme  court  of  Louisiana,  as  a  part  of  its  own 
international  jurisprudence ;  and  it  was  applied  in  that  very  case  to  support  an 
assignment,  made  in  Pennsylvania  by  the  Bank  of  the  United  States,  to  certain 
assignees,  who  were  interveners,  of  goods,  debts,  credits  and  effects  in  Louisiana. 
The  coart  held  that  the  assignment,  being  proved  to  be  valid  and  effectual  by 
the  law  of  Pennsylvania,  was  to  be  deemed  equally  valid  and  effectual  to  pass 
the  goods,  debts,  credits  and  effects  of  the  bank  to  the  assignees  in  Louisiana, 
against  the  attaching  creditors,  who  had  notice  of  the  assignment  at  the  time 
of  their  attachment.  The  decision  turned  upon  the  very  doctrine  of  interna- 
tional jurisprudence  just  referred  to.  So  that  here  we  have  the  high  authority 
of  the  state  court  in  this  very  matter,  that  there  is  nothing  in  the  jurisprudence 
of  Louisiana  which  forbids  giving  full  effect  and  validity  to  an  assignment  of 
debts,  credits  and  equities  situate  in  that  state,  where  the  assignment  is  valid 
and  effectual  by  the  law  of  the  state  where  it  is  made,  so  as  to  oust  the  rights 
of  attaching  creditors  who  have  due  notice  thereof.,  Now,  in  the  case  before 
us  there  is  plenary  evidence  that  the  assignment  was  valid  and  effectual  by  the 
laws  of  South  Carolina,  when  and  where  it  was  made,  to  pass  the  right  to  the 
property  in  controversy ;  and  that  the  attaching  creditors  had  notice  thereof 
before  their  attachment  was  made,  so  that  its  validity  and  effect  are  the  same 
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in  Louisiana  as  in  South  Carolina.  It  is  true  that  the  legal  title  could  not  pass 
without  a  regular  transfer  of  the  stocks  upon  the  books  of  the  corporation ;  but 
it  is  equally  true  that  the  title  to  the  property,  subject  to  the  pledge  thereof, 
was  complete  in  the  assignee,  so  as  to  bind  the  banks  as  well  as  the  attaching 
creditors,  after  due  notice  to  them  respectively.  We  are,  therefore,  of  opinion 
that  the  district  judge  erred  in  directing  the  jury  that  the  delivery  of  the  stock 
was  not  complete  unless  the  transfer  was  entered  upon  the  books  of  the 
banks.  That  was  true  as  to  the  absolute  legal  title,  but  it  did  not  prevent  the 
equitable  title  from  passing  to  and  becoming  completely  vested  in  the  assignee 
under  and  in  virtue  of  the  assignment,  so  as  to  bind  the  attaching  creditors  as 
soon  as  they  had  notice  thereof,  and  in  like  manner  the  banks,  as  soon  as  they 
had  notice  thereof. 

Upon  both  grounds,  therefore,  stated  in  the  exceptions,  the  judgment  of  the 
circuit  court  is  rever-sed  and  the  cause  remanded  to  that  court  with  directions 
to  award  a  venire  facias  de  novo, 

NATIONAL  BANK  v.  WATSONTOWN  BANK 
(15  Otto,  217-234.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Opinion  by  Mb.  Justice  Matthews. 

Statement  of  Facts. — This  is  a  bill  in  equity  filed  by  the  Cecil  National 
Bank,  of  Port  Deposit,  Maryland,  and  Jacob  Tome,  the  appellants,  to  compel 
the  Watsontown  Bank,  a  corporation  of  Pennsylvania,  to  issue  a  certificate  for 
two  hundred  shares  of  its  capital  stock  to  the  said  Cecil  National  Bank,  to 
which  the  latter  claims  to  be  entitled.  These  shares  of  stock  belonged  to 
Powell  &  Co.,  a  partnership  doing  business  at  Williamsport,  Pa.,  as  private 
bankers,  the  certificate  whereof,  then  held  by  them,  they  assigned  and  delivered 
to  Jacob  Tome,  president  of  the  Cecil  National  Bank,  as  collateral  security  for 
two  promissory  notes  of  $5,000  each,  of  which  they  were  makers,  discounted 
for  them  by  that  bank,  and  which  it  held  at  their  maturity.  One  of  the  notes 
was  dated  December  4,  1875,  at  thirty  days,  the  other  December  20,  1875,  at 
forty  days,  and  each  contained  a  stipulation  authorizing  the  sale  of  the  stock 
in  case  of  default. 

These  notes  becoming  due  and  remaining  unpaid,  the  Cecil  National  Bank, 
on  January  31,  1876,  by  its  president,  J.  Tome,  transmitted  the  certificate  of 
stock,  in  a  letter  to  K.  B.  Claxton,  cashier  of  the  Watsontown  Bank,  requesting 
a  new  certificate  in  his  name,  and  asking  what  the  stock  was  worth.  To  this 
Claxton  replied  to  Hopkins,  cashier  of  the  Cecil  Bank,  on  February  1,  1876, 
acknowledging  the  receipt  of  the  certificate,  stating  that  a  new  board  of  direct- 
ors had  been  elected  the  day  before;  that  they  would  organize  on  February  7, 
when  a  president  would  be  elected,  and  when,  as  he  added:  *'I  will  forward 
your  stock  certificate.  Mr.  Pardee,  our  present  president,  is  not  here,  and  I 
have  no  signatures  on  the  stock  book."  He  continued:  "I  think  I  can  find  a 
purchaser  for  Mr.  Tome's  stock  at  from  one  hundred  to  one  hundred  and  two, 
and  possibly  more.  If  you  will  let  me  know  exact  figures  I  will  endeavor  to 
dispose  of  it  promptly,  if.  he  so  desires."  On  February  9,  Tome  answered, 
authorizing  a  sale,  and  directing  the  proceeds  to  bo  remitted  to  him;  and  wrote 
again  on  February  14,  inclosing  a  power  of  attorney  to  sell  and  transfer  the 
stock,  and  stating  that  it  would  not  be  necessary  to  forward  a  certificate  to 
him.    This  letter  was  an  answer  to  one  from  Claxton  of  February  11,  asking 
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for  the  power  of  attorney  from  Tome  to  transfer  the  stock,  and  stating  that  as 
he  intended  to  sell,  it  was  useless  to  forward  his  certificate.  He  added  that  he 
thought  be  had  arranged  for  the  disposition  of  $1,000  of  the  stock  that  day, 
and  would  be  as  prompt  as  possible  in  placing  the  balance.  The  power  of 
attorney  sent  by  Tome  was  in  the  usual  form,  and  authorized  E.  B.  Claxton 
"  to  sell,  transfer  and  assign  the  two  hundred  shares  of  stock  of  the  Watson- 
town  Bank  standing  in  my  name  in  the  books  of  said  bank,"  etc. 

In  point  of  fact,  on  February  4  the  account  of  Powell  &  Co.  on  the  stock 
ledger  of  the  Watsontown  Bank  was  charged  by  Claxton,  the  cashier,  with 
"$10,000  to  J.  Tome;"  and  an  account  opened  with  J.  Tome,  on  the  same 
book,  crediting  him,  of  the  same  date,  "  by  Powell  &  Co.,  $10,000."  On  Feb- 
ruary 21  this  account  is  debited  with  two  items:  "To  Henry  Scott,  $300,"  and 
*^A.  Scott,  $500;"  and  the  same  day  Claxton,  the  cashier,  remitted  to  Tome 
the  proceeds  of  the  sale  of  these  twenty  shares  of  stock.  On  February  16  he 
had  written,  acknowledging  the  receipt  of  the  power  of  attorney  previously  re- 
quested. The  accounts  of  Henry  Scott  and  of  Amos  Scott,  on  the  same 
ledger,  are  credited  with  the  stock  sold  to  them  respectively.  It  appears  that 
this  stock  ledger  was  the  only  book  kept  by  the  Watsontown  Bank,  showing 
the  transfers  of  stock,  except  a  book  of  certificates,  the  stubs  of  which  showed 
to  whom  the  corresponding  certificate  had  been  issued,  and  what  certificate 
had  been  surrendered  in  lieu  of  it.     The  stock  ledger  was  kept  by  the  cashier. 

Martin  Powell,  one  of  the  firm  of  Powell  &  Co.,  was  a  director  of  the  Wat- 
sontown Bank,  and  E.  B.  Claxton,  Jr.,  its  cashier,  was  also  a  member  of  that 
firm,  and  known  to  be  snch  by  the  directors  of  the  bank.  It  was  his  usual 
practice,  as  cashier,  to  make  and  keep  the  account  of  transfers  of  stock  with- 
out consulting  in  each  case  with  the  board  of  directors.  On  March  12,  1876, 
Powell  &  Co.  failed,  and  April  13,  1876,  made  a  voluntary  assignment  for  the 
benefit  of  creditors.  On  the  next  day,  April  14,  the  Watsontown  Bank,  by  its 
attorney,  addressed  a  letter  to  J.  Tome,  as  follows: 

"Watsontown,  Pa.,  April  14,  1876. 

"My  Dear  Sm: — Some  time  since  you  sent  to  our  bank  a  certificate  of  stock 
originally  issued  to  Powell  &  Co.,  and  by  them  transferred  to  you  for  $10,000. 
This  transfer  was  never  approved  by  our  president  or  board  of  directors,  and 
we  will  not  do  so,  or  cannot  under  the  act  of  assembly  regulating  banks  in  this 
commonwealth,  so  long  as  Powell  &  Co.  are  indebted  to  us,  either  as  drawer, 
maker,  or  indorser,  for  matters  due  and  unpaid.  And  as  this  is  the  existing 
state  of  facts,  we  cannot  permit  a  transfer  to  be  made  until  we  are  secured  to 
the  satisfaction  of  our  board  of  directors  for  all  their  (Powell  &  Co.'s)  liabili- 
ties." 

The  statutory  provision  referred  to  is  section  10,  article  10,  of  an  act  regu- 
lating banks,  approved  April  10,  1850,  and  reads  as  follows:  "The  stock  of 
the  teink  shall  be  assignable  and  transferable  on  the  books  of  the  corporation 
only,  and  in  the  presence  of  the  president  or  cashier,  in  such  manner  as  the 
by-laws  shall  ordain ;  but  no  stockholder  indebted  to  the  bank  for  a  debt  actu- 
ally due  and  unpaid  shall  be  authorized  to  make  a  transfer  or  receive  a  divi- 
dend until  such  debt  is  discharged  or  security  to  the  satisfaction  of  the 
directors  given  for  the  same.'^ 

No  by-law  on  the  subject  is  shown  to  have  been  passed  by  the  directors  of 
the  Watsontown  Bank.  It  is  assumed  that  the  account  between  the  bank  and 
Powell  &  Co.  shows  that  the  latter  was  indebted  to  the  former  on  February  1, 
1876,  for  a  balance  amounting  to  $5,215.67.    The  circuit  court  rendered  a 
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decree  denying  the  relief  as  prayed  for,  and  requiring  the  bank  to  transfer  one 
hundred  and  eighty  shares  of  the  stock,  being  the  original  amount  less  the 
twenty  shares  sold  to  the  Scotts,  only  upon  payment  of  the  sum  found  due  to 
it,  from  Powell  &  Ca,  with  interest.  The  complainants  bring  the  present 
appeal  to  review  this  decree. 

§  485.  Hypothecation  of  stock  to  secure  deht  operates  as  an  equitable  transfer 
upofi  default  of  debtor. 

As  between  Powell  &  Co.  and  Tome,  representing  the  appellants,  the  prop- 
erty in  the  shares  of  stock  undoubtedly  passed  to  the  latter  without  the 
formality  of  a  transfer  on  the  books  of  the  Watsontown  Bank.  As  collateral  se- 
curity for  the  payment  of  their  notes,  discounted  and  held  by  the  Cecil  National 
Bank,  and  with  the  power  to  sell  for  Bhe  purpose  of  payment,  the  title  passed 
by  the  delivery  of  the  certificate,  with  the  accompanying  power  of  attorney. 
Johnston  v.  Laflin,  103  T7.  S.,  800. 

§  486.  Right  to  hold  stock  as  security  for  debts  due  company  by  stockholder 
may  he  waived  by  cashier. 

T^^  title,  however,  was  unquestionably  subject  to  the  lien  given  by  its 
charter  to  the  Watsontown  Bank.  That  provision,  when  insisted  on  and  en- 
forced, would  be  eflFectual  to  subject  the  beneficial  interest  in  the  stock  to  the 
payment  of  any  indebtedness  from  the  stockholder  making  the  transfer  to 
the  bank  for  a  debt  which,  at  the  time  of  the  proposed  transfer,  was  actually 
due  and  unpaid.  According  to  the  terms  of  this  provision  the  bank  was  prop- 
erly represented  in  the  act  of  transfer  by  its  cashier;  and  he  was  authorized  to 
bind  the  bank,  in  consummating  the  transaction,  by  virtue  of  his  office,  in  the 
absence  of  any  by-law,  according  to  the  usage  of  the  business  and  the  practice 
of  the  particular  bank,  presumed  to  be  known  to  and  approved  by  the  directors. 
Case  V.  Bank,  100  U.  S.,  446.  The  clause  which  denies  to  the  stockholder 
the  privilege  of  making  a  transfer  of  his  stock,  while  a  debtor,  until  his 
debt  is  discharged  or  secured  to  the  satisfaction  of  the  directors,  does  not 
forbid  the  bank  to  waive  its  rights,  or  prevent  the  cashier  from  acting  for 
the  directors,  by  virtue  of  an  ezpress^  or  inT]:rfied  aathority.  la  Uiis,  as  in 
other  matters  of  ordinary  business,  within  the  general  scope  of  his  official  duty, 
he  is  their  appropriate  representative.  There  is  no  circumstance  which,  in 
our  opinion,  limits  the  general  and  usual  authority  of  the  cashier  in  respect  to 
the  transfer  of  the  stock  in  question.  The  fact  that  he  was  a  member  of  the 
firm  of  Powell  &  Co.,  whose  stock  it  had  been,  can  have  no  such  effect;  for 
his  relation  to  the  parties  was  well  known  to  the  directora  of  the  bank,  and  he 
had  no  interest  in  the  transaction  adverse  to  his  official  duty.  Whether  the 
stock  should  become  the  property  of  the  Cecil  National  Bank,  free  from  the 
claim  of  the  appellees,  or  should  remain  subject  to  the  claim  of  the  latter,  was 
equally  indifferent  to  him,  as  in  either  event  it  served  to  pay  an  equivalent 
amount  of  debt  for  which  he  was  liable.  It  is  not  alleged,  and  is  not  shown, 
that  the  appellants  were  aware  of  Claxton's  relation  to  the  firm  of  Powell  & 
Co.,  or  of  their  indebtedness  to  the  bank  whose  officers  they  were,  and  there 
is  no  ground  for  imputing  fraud  to  or  suspecting  collusion  with  them.  Our 
conclusion,  therefore,  is,  as  to  this  point,  that  the  Watsontown  Bank  was  law- 
fully represented  by  Claxton,  its  cashier,  in  this  transaction,  and  is  eflFectually 
bound  by  his  acts.  It  remains  to  consider  the  nature  and  effect  of  what  was 
in  fact  done. 

A  complete  transfer  of  the  title  to  tl^p  stock  upon  the  books  of  the  bank,  it 
is  not  doubted,  would  have  the  effect  to  vest  it  in  the  transferee,  free  from  any 

206 


TRANSFER  OF  STOCK.  §487. 

claim  or  lien  of  the  bank.  The  consent  of  the  bank,  made  necessary  to  such 
transfer,  is  the  waiver  of  its  right,  as  its  refusal  would  be  the  assertion  of  it. 
The  transfer,  when  thus  consummated,  destroys  the  relation  of  membership 
between  the  corporation  and  the  old  stockholder,  with  all  its  incidents,  and 
creates  an  original  relation  with  the  new  member,  free  from  all  antecedent 
obligations.  This  legal  relation  and  proprietary  interest,  on  which  it  is  based, 
are  quite  independent  of  the  certificate  of  ownership,  which  is  mere  evidence 
of  title.  The  complete  fact  of  title  may  very  well  exist  without  it.  All  that 
is  necessary,  when  the  transfer  is  required  by  law  to  be  made  upon  the  books 
of  the  corporation,  is  that  the  fact  should  be  appropriately  recorded  in  some 
suitable  register  or  stock  list,  or  otherwise  formally  entered  upon  its  books. 
For  this  purpose  the  account  in  a  stock  ledger,  showing  the  names  of  the  stock- 
holders, the  number  and  amount  of  the  shares  belonging  to  each,  and  the 
sources  of  their  title,  whether  by  original  subscription  and  payment  or  by 
derivation  from  others,  is  quite  suitable,  and  fully  meets  the  requirements  of 
the  law.  Accordingly,  when  the  cashier  of  the  Watsontown  Bank  received 
from  Tome  the  certificate,  with  the  authority  for  its  transfer  to  him  duly  exe- 
cuted by  Powell  &  Co.,  and,  in  pursuance  of  the  request  to  make  the  transfer, 
charged  it  in  the  account  against  the  former  owner,  and  gave  to  Tome  the 
corresponding  credit,  the  latter  became  a  stockholder  in  the  bank,  invested 
with  the  legal  title  to  the  stock,  and  with  all  the  rights,  powers  and  privi- 
leges belonging  to  that  character.  Nothing  more  remained  to  be  done  to  Vnake 
the  conveyance  of  title  complete  and  absolute,  and,  so  far  as  the  bank  was 
concerned,  it  was  irrevocable.  It  had  consented  to  the  transfer,  and  the  trans- 
fer bad  been  made.  Thenceforward  the  rights  of  Tome  in  respect  to  the  stock 
in  question  were  all  they  could  have  been  if  it  had  belonged  to  him  by  virtue  of 
an  original  subscription.  The  claim  of  the  bank  upon  it,  based  upon  the  exist- 
ing relation  with  the  former  owner,  ceased  when,  with  its  consent  and  through 
its  act,  that  relation  ceased.  The  Cecil  National  Bank,  then,  had  become  the 
owner  of  the  legal  title  to  the  stock  which  Powell  &  Co.  transferred,  and  was 
entitled  to  demand  recognition  from  the  bank  of  its  rights  as  a  stockholder, 
and  to  the  custonfary  certificate,  as  evidence' of  its  ownership. 

§  487.   When  bank's  lien  on  its  stock  for  debts  due  it  will  be  lost  by  laches. 

On  the  supposition  that  not  the  legal  title,  but  only  an  equity,  based  on  an 
executory  contract  for  a  transfer,  passed  to  the  appellants  by  virtue  of  the 
transaction  with  the  cashier  of  the  Watsontown  Bank,  their  right  to  the  relief 
prayed  for  is  not  less  clear.  Aside  from  the  recognition  of  the  title,  as  com- 
plete, by  accepting  and  acting  upon  the  power  of  attorney  given  by  Tome  to 
sell  and  transfer  it  as  his  stock,  and  the  sales  made  to  the  Scotts  under  it, 
whose  title  is  not  denied,  and  yet  cannot  be  better  than  that  of  their  vendor, 
which  is  disputed,  the  subsequent  conduct  of  the  Watsontown  Bank  raises  an 
equity  against  it  which  is  superior  to  its  legal  right  to  insist  upon  a  lien  on 
account  of  the  debt  of  Powell  &  Co.  When  Tome  made  his  claim  on  behalf 
of  the  Cecil  National  Bank  for  a  transfer  of  the  stock,  if  the  appellee  had 
intended  to  insist  on  its  legal  rights  and  assert  its  lien,  then  was  the  proper 
time  to  do  it,  for  it  then,  at  least,  had  notice  of  the  interest  and  the  claim  of 
the  appellants.  If  it  had  done  so  promptly,  the  latter  might  still  have  had  an 
opportunity  to  obtain  other  security,  or  to  enforce  by  other  means  their  claims 
against  their  debtors,  who,  although  in  default,  do  not  appear  to  have  been  as 
yet  in  extremis.  So  far,  however,  from  adopting  this  course,  the  Watsontown 
Bank  pursued  one  exactly  the  reverse.*   It  permitted  the  parties  by  its  actual 
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exercise  to  rest  in  the  belief  that  their  right  to  dispose  of  the  stock  for  the 
purpose  of  paying  the  debt  due  them  would  not  be  questioned,  until  the  failure 
and  assignment  of  PoweU.  &  Co.  made  any  other  resort  useless;  and,  having 
induced  them  to  alter  their  condition  by  reliance  upon  assurances  which  we^ 
equivalent  to  a  declaration  that  it  had  no  adverse  claim,  the  appellee  cannot 
now  be  permitted  to  assert  a  lien,  lost  by  its  own  laches,  and  the  enforcement 
of  which  would  operate  as  a  fraud.  .-, 

For  these  reasons,  we  conclude  that  the  appellants  are  entitled  to  the  relief 
sought  by  their  bill,  and  that  the  decree,  so  far  as  it  denies  it,  must  be  reversed 
and  the  cause  remanded  with  instructions  to  modify  the  decree  in  accordance 
with  this  opinion;  and  it  is  so  ordered. 

PENDERGAST  v.  BANK  OF  STOCKTON. 
(Circuit  Court  for  California:  2  Sawyer,  108-118.     1871.) 

Opinion  by  Sawyer,  J. 

Statement  of  Facts. —  The  object  of  the  bill  in  this  case  is,  in  part,  to  com- 
pel the  defendant,  a  banking  corporation,  to  transfer  to  complainant  on  its 
books  one  hundred  shares  of  its  stock.  The  bill  alleges  that  one  Howard  was 
the  owner  of  two  certificates  of  stock  of  the  Bank  of  Stockton,  each  stating 
that  the  said  Howard  is  the  owner  of  fifty  shares  of  the  capital  stock  of  the 
said  bank,  transferable  only  upon  the  books  of  said  bank,  personally,  or.  by 
attorney,  upon  the  surrender  of  the  respective  certificates ;  that  said  Howard 
delivered  said  two  certificates  of  stock  to  said  complainant,  after  having 
indorsed  upon  said  respective  certificates  an  instrument  in  writing,  whereby 
the  said  Howard  sold,  transferred  and  assigned  the  said  shares  of  stock  in  said 
respective  certificates  specified  to  complainant,  and  duly  authorized  said  com- 
plainant to  make  the  necessary  transfer  of  said  shares  of  stock  upon  the  books 
of  said  defendant;  that  said  complainant  ^afterward  presented  the  said  certifi- 
cates of  stock,  together  with  the  said  assignment  and  authority  to  transfer 
indorsed  thereon,  at  the  same  time  offering  to  surrender  the  same  to  said 
defendant,  and  requested  said  defendant  to  transfer  the  said  stock  upon  its 
books  in  pursuance  of  said  authority ;  and  that  said  defendant  refused  so  to«do. 

After  a  general  denial  of  the  allegations  of  the  bill,  the  defendant,  for  a  fur- 
ther answer,  alleges  that  before  and  at  the  time  of  the  said  transfer  of  stock 
from  said  Howard  to  complainant,  the  said  Howard  was  indebted  to  the  defend- 
ant for  money,  before  that  time  loaned  to  him,  in  the  sum  of  $5,000,  which 
sum  still  remains  due  and  unpaid;  that  before  said  assignment  the  defendant 
had  established  and  adopted,  among  others,  the  following  by-law,  to  wit:  "  No 
transfer  of  stock  shall  be  made  upon  the  books  of  the  bank  until  after  the  pay- 
ment of  all  calls  and  assessments  made  or  imposed  thereon,  and  of  all  indebt- 
edness due  to  the  bank  by  the  person  in  whose  name  the  stock  stands  on  the 
books  of  the  bank,  except  with  the  consent  in  writing  of  the  president;"  that 
the  president  of  said  bank  had  never  consented  in  any  manner  to  the  transfer 
of  said  stock ;  that  said  by-law  had  been  adopted,  and  was  in  full  force  at  the 
time  of  the  issue  of  said  stock  and  of  all  the  stock  issued  by  said  bank ;  and 
that  said  stock  was  issued  to  and  held  by  said  Howard,  subject  to  the  said  pro- 
visions of  said  by-law,  of  all  which  said  complainant  had  due  notice.  The 
complainant  excepts  to  the  suflBoiency  of  this  special  answer,  the  ground  of  the 
exception  relied  on  being  that  the  said  corporation  had  no  power  to  make  the 
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said  by-law,  forbidding  a  transfer  of  stock  until  all  indebtedness  of  the  holder 
to  the  bank  is  paid,  and  this  is  the  question  to  be  now  determined. 

The  defendant's  counsel  refer  to  the  act  of  April  14, 1853,  "  To  provide  for  the 
formation  of  corporations  for  certain  purposes,"  as  the  act  under  which  the  bank 
of  Stockton  is  incorporated.  Stat.  1853,  p.  87.  The  fourth  section  of  this  act 
provides  that  the  corporations  formed  under  it  shall  have  power,  among  other 
things,  '*  to  make  by-laws  not  inconsistent  with  the  laws  of  this  state,  for  the 
organization  of  the  company,  the  management  of  its  property,  the  regulation 
of  its  affairs,  the  transfer  of  its  stock,  and  for  carrying  on  all  kinds  of  business 
within  the  objects  and  purposes  of  the  company."  Id.,  87-8,  sec.  4,  subd.  6. 
The  ninth  section  provides  that  ^'  the  stock  of  the  company  shall  be  deemed 
personal  estate,  and  shall  be  transferable  in  such  manner  as  shall  be  prescribed 
by  the  by-laws  of  the  company,  but  no  transfer  shall  be  valid,  except  betweeu 
the  parties  thereto,  until  the  same  shall  have  been  so  entered  on  the  books  of  the 
company  as  to  show  the  names  of  the  parties  by  and  to  whom  transferred, 
the  number  and  designation  of  the  shares,  and  the  date  of  the  transfer."    Id.,  88, 
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These  are  the  only  provisions  of  the  statute  called  to  my  attention  that  affect 
the  question ;  for,  under  the  first  and  twenty-seventh  sections  of  the  act,  the 
provisions  of  the  act  of  May  22,  1850,  have  no  application.  Larrabee  v.  Bald- 
win, 35  Cal.,  173^.  It  is  insisted  by  complainant  that  the  stock  of  the  company 
is  personal  property  held  by  the  stockholder,  in  which  the  corporation  has  no 
interest,  legal  or  equitable,  and  over  which  it  has  no  power  other  than  that  ex- 
pressly conferred  by  the  statute,  or  such  as  is  necessarily  inferred  from  powers 
expressly  granted ;  and  that  no  power  is  found  in  the  act  authorizing  the  cor- 
poration to  make  a  by-law  which  shall  affect  the  absolute  right  of  the  share- 
holder to  have  his  stock  transferred ;  that  the  provisions  of  the  statute  referred 
to  only  authorize  the  corporation  to  prescribe  the  manner  in  which  the  act  of 
transfer  shall  be  performed  on  the  books,  and  does  not  reach  the  right  of  the 
holder  to  have  a  transfer  made  at  his  option,  or  the  conditions  upon  which  it 
shall  bo  made  or  withheld.  Bank  of  XJtica  v.  Manufacturers'  Bank,  20  K  Y., 
501,  is  relied  on  as  the  strongest  case  in  support  of  this  view.  In  that  case  the 
corporation  adopted  a  by-law  that  "No  transfer  of  shares  of  stock  can  be 
made,  unless  the  person  making  the  same  shall  previously  discharge  all  debts 
and  demands  due,  or  contracted  by  him  or  her  to  the  bank,  unless  by  consent 
of  the  board."  The  court  of  appeals  held  that  the  corporation  had  no  power 
to  make  this  by-law.  But  upon  what  ground?  It  will  be  seen  by  a  critical 
examination  of  the  case,  that  the  decision  was  put  upon  the  ground  that  the 
general  banking  law  under  which  the  bank  was  incorporated  provided  that 
''  the  shares  shall  be  transferable  on  the  books  of  the  association  in  such  man- 
ner as  may  be  agreed  upon  in  the  articles  of  association,"  not  in  such  manner 
as  should  be  prescribed  by-laws.  The  court  say,  "the  manner  of  the  transfer, 
including,  according  to  this  assumption,  any  qualification  or  restraint  which  it 
may  be  thought  expedient  to  attach  to  the  right  of  transfer,  is  to  be  such  as 
may  be  agreed  upon  —  not  by  a  by-law,  or  by  any  act  of  the  directors,  but 
in  the  articles  of  association."  "It  was  not  necessary  to  insert  negative  words 
to  exclude  any  other  manner  of  performing  the  same  thing;  for,  by  the  most 
common  rules  of  construction,  where  a  matter  is  authorized  to  be  done  in  a 
particular  way,  every  other  different  method  of  doing  it  is  excluded.  And 
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the  difference  between  a  restraint  upon  alienating  the  shares  in  these  associa- 
tions, contained  in  the  articles,  which  must  receive  the  assent  of  all  the 
primary  shareholders,  and  by  which  all  persons  holding  derivative  interests 
must  be  bound,  and  a  like  restraint  imposed  by  the  agents  of  the  association 
in  the  form  of  a  by-law,  which  may,  or  may  not,  come  to  the  knowledge  of 
the  shareholders,  and  which,  if  known,  may  be  disapproved  of  by  them,  is 
very  marked.  A  person  may  generally  agree  by  express  contract  to  any 
qualification  of  his  rights  of  property,  not  repugnant  to  the  rules  of  law;  but 
if  another  person  undertakes  to  attach  such  qualifications  in  his  behalf,  he 
must  show  his  authority  for  the  act.  I  am  unable  to  find  any  authority  for 
the  directors  in  these  associations  to  insert  such  a  provision  in  a  by-law." 

The  by-law  was  held  void  because  the  statute  provided  that  the  manner 
must  be  regulated  in  the  articles  of  association,  which  must  be  subscribed  by 
all  the  original  corporators  as  a  fundamental  condition  of  the  association,  and 
this  excluded  the  right  of  the  directors,  who  are  usually  but  a  small  portion  of 
the  parties  interested,  and  who  are  mere  agents,  from  doing  it  by  by-law.  The 
statute  declared  that  one  body  of  men,  the  parties  ultimately  interested,  them- 
selves should  make  the  regulation  in  the  articles  of  association,  while  another 
body,  who  were  mere  agents,  not  expressly  authorized,  assumed  to  do  it  by  a 
by-law.  The  bank,  in  that  case,  wa»  incorporated  under  the  act  of  1838,  and 
the  exact  language  of  the  act  is:  ^'The  shares  of  said  association  shall  be 
deemed  personal  property,  and  shall  be  transferable  on  the  books  of  the  asso- 
ci  ition  in  such  manner  as  may  be  agreed  on  in  the  articles  of  association." 
Stat.  N.  Y.,  1838,  p.  219,  sec.  19.  Now  this  language  is,  substantially,  identi- 
cal with  the  language  of  the  statute  of  California  under  cpnsideration,  except 
that  in  New  York  the  power  is  to  be  exercised  by  the  subscribers  themselves 
in  the  articles  of  association,  while  in  California  the  power  is  to  be  exercised 
through  the  medium  of  a  by-law  passed  by  the  corporation.         ^ 

The  corporation  has  power  "  to  make  by-laws  for  .  .  .  the  transfer  of 
its  stock"  (Stat.  1853,  pp.  87-8,  sec.  4),  and  "the  stock  of  the  company  shall 
be  deemed  personal  property,  and  shall  be  transferable  in  such  manner  as  shall 
be  prescribed  by  the  by-laws  of  the  company;  but  no  transfer  shall  be  valid, 
except  between  the  parties  thereto,  until  the  same  shall  have  been  so  entered 
on  the  books  of  the  company,"  etc.  Id.,  sec.  9.  The  language  in  other  re- 
spects than  providing  by  whom,  and  where,  this  regulation  shall  be  prescribed 
being  substantially  identical,  it  follows  that  if  under  the  New  York  act  it  was 
competent  to  make  the  restriction  in  the  "articles  of  association,"  under  the 
California  act  the  same  language  must  confer  a  similar  power  to  make  the 
same  restriction  by  a  by-law  of  the  corporation. 

The  case  cited  ior  the  purposes  of  the  decision  admits  the  validity  of  the  re- 
striction if  inserted  in  the  articles  of  association.  It  is  therefore  no  authority 
for  the  position  taken  by  claimant's  counsel ;  but,  on  the  contrary,  so  far  as  it 
has  any  significance  it  recognizes  the  other  view.  In  the  subsequent  case  of 
Leggett  V.  Bank  of  Sing  Sing,  24  N.  Y.,  283,  where  the  restriction  upon  the 
transfer  of  stock  until  the  payment  of  "all  debts  due  by  him  or  her  to  said 
association"  was  in  the  articles  of  association  —  the  proper  place  for  it  under 
the  act,  as  was  held  in  the  previous  case, —  the  referee  held  that  an  outstanding 
note  of  the  shareholder,  which  had  not  yet  matured,  was  not  a  debt  due  at  the 
time  of  the  demand  for  a  transfer,  and  consequently  that  the  assignee  was  en- 
titled to  a  transfer,  and  rendered  judgment  against  defendant  on  that  ground. 
Bit  the  court  of  appeals  held  that  it  was  a  debt  due  within  the  meaning  of 
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the  restriction  in  the  articles  of  association,  and  reversed  the  judgment,  thus 
recognizing  the  validity  of  the  restriction  when  found  in  the  articles  of  associa- 
tion under  the  language  used  in  the  statute  of  New  York.  McCready  v.  Rum- 
sey,  6  Duer,  574,  is  to  the  same  efifect.  These  cases,  therefore,  are  authorities 
in  favor  of  the  validity  of  the  by-law  under  the  statute  of  California,  which  uses 
the  same  language  as  the  statute  of  New  York,  except  that  it  locates  the  power 
granted  in  similar  terms  in  a  different  body  to  be  exercised  in  a  different  form. 

In  a  recent  similar  case  (Knight  v.  Old  National  Bank),  reported  in  the  In- 
ternal Revenue  Record  for  October  14,  1871,  decided  in  the  United  States  cir- 
cuit court  for  the  district  of  Rhode  Island,  by  Mr.  Justice  Clifford  (3  Cliff.,  429), 
the  same  question  arose  under  the  act  of  congress  authorizing  the  establish- 
ment of  national  banks.  The  fifth  section  of  the  act  provides  that  an}^  number 
of  persons  not  less  than  five  may  "  enter  into  articles  of  association,  which  shall 
specify  in  general  terms  the  object  for  which  the  association  is  formed,  and  may 
contain  any  other  provisions  not  inconsistent  with  the  provisions  of  this  act, 
which  the  association  may  see  fit  to  adopt  for  the  regulation  of  the  business  of 
the  association,  and  the  conduct  of  its  affairs,"  etc.  (13  Stat,  at  L.,  100-1,  sec. 
5);  and  the  eighth  section  provides  that  ^^  its  board  of  directors  shall  also  have 
power  to  define  and  regulate  by  by-laws,  not  inconsistent  with  the  provisions  of 
this  act,  the  manner  in  which  its  stock  shall  be  transferred,"  etc.  Id.,  101-2,  sec.  8. 

In  the  "articles  of  association,"  it  was  provided  "that  the  directors  shall  have 
power  to  make  all  by-laws  that  it  may  be  proper  and  convenient  for  them  to 
make  under  said  act  for  the  general  regulation  of  the  business  of  the  associa- 
tion, and  the  entire  management  and  administration  of  its  affairs,  which  by- 
laws may  prohibit,  if  the  directors  so  determine,  the  transfer  of  stock  owned 
by  the  stockholders,  who  may  be  liable  to  the  association  either  as  principal 
debtor  or  otherwise,  without  the  consent  of  the  board."  14  Int.  Rev.  R.,  125. 
Mr.  Justice  Clifford  says  that  the  supreme  court  of  Rhode  Island  held  the  jus- 
tification of  the  corporation  in  refusing  to  recognize  and  record  the  transfer  of 
stock  to  be  found  "as  well  in  the  power  granted  to  the  corporation  to  define 
and  regalate  by  by-laws  the  manner  in  which  stock  shall  be  transferred,  as  in  the 
express  power  contained  in  the  articles  of  association ; "  that  the  directors,  if  they 
so  determine,  may  prohibit  by  by-laws  "  the  transfer  of  stock  owned  by  any 
stockholder,  who  may  be  liable  to  the  association,  either  as  principal  debtor  or 
otherwise,  without  the  consent  of  the  board,"  and  he  adds,  "  many  other  decided 
cases  proceed  upon  the  same  ground."  14  Int.  Rev.  Rec.»  126.  He  cites  Lock- 
wood  V.  The  Banks,  9  R  I.,  308,  a  volume  to  which  I  have  no  access. 

The  decision  of  the  supreme  court  of  Rhode  Island,  then,  as  thus  stated,  is 
also  directly  in  point,  for  the  language  of  the  act  of  congress  is  substantially 
the  same  as  that  of  the  statute  of  California.  It  authorizes  the  directors  to 
^*  define  and  regulate  by  by-laws  .  .  .  the  manner  in  which  stock  shall  be 
transferred."  Mr.  Justice  Clifford,  however,  says  "  it  is  not  necessary  in  this 
case  to  assume  the  burden  of  the  first  branch  of  the  proposition,  as  the  by-law 
conforms  to  the  articles  of  association,  and  it  is  clear  that  the  provisions  in  the 
articles  of  association  under  which  the  by-law  was  framed  are  fully  warranted 
by  an  act  of  congress  providing  for  a  national  currency."  Id.,  126.  The  learned 
judge  nowhere  intimates  that  the  first  branch  of  the  proposition  is  untenable, 
bat  on  the  contrary,  so  far  as  there  is  any  intimation  at  all  in  the  opinion,  it 
appears  to  me  to  be  the  other  way.  He,  however,  prefers  to  rest  the  decision 
upon  the  other  ground,  leaving  the  first  undecided. 

What,  then,  is  the  language  of  the  act  of  congress  by  .which  the  provision  in 
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the  articles  of  association  under  which  the  by-law  is  formed  is  clearly  ^^fally 
warranted."  It  is  the  language  found  in  the  fifth  section,  before  cited,  which 
authorizes  the  articles  to  ^'contain  any  other  provisions  not  inconsistent  with 
the  provisions  of  this  act,  which  the  association  may  see  lit  to  adopt  for  the 
regulation  of  the  business  of  the  association,  and  the  conduct  of  its  affairs." 
But  the  statute  of  California  also  contains  similar  language,  for  it  authorizes 
the  corporation  ^^  to  make  by-laws  not  inconsistent  with  the  laws  of  this  state 
for  .  •  .  the  management  of  its  property,  the  regulation  of  its  affairs,  tho 
transfer  of  its  stock,  and  for  the  carrying  on  all  kinds  of  business  within  tho 
objects  and  purposes  of  the  company."    Sec.  4. 

The  act  of  congress  locates  the  power  in  the  parties  associating  themselves 
together,  who  are  to  manifest  their  will  primarily  in  the  articles  of  association, 
while  the  statute  of  California  locates  it  in  the  corporation,  to  be  exercised 
primarily  and  directly  by  the  adoption  bf  b\'-law5.  But  if  the  words,  "  regu- 
lation of  the  business  of  the  association  and  conduct  of  its  affairs,"  cover  the 
power  in  the  act  of  congress,  as  Mr.  Justice  Clifford  says  they  clearly  do,  then 
the  words  ''the  regulation  of  its  affairs"  in  the  statute  of  California  must 
cover  it,  and  the  by-law  of  the  defendant  is  valid  on  that  ground  also.  In 
Bank  of  XJtica  v.  Manufacturers'  Bank,  20  N.  Y.,  506,  the  court  appears  to  be 
of  opinion  that  a  power  to  make  by-laws  for  the  "  management  of  the  business 
of  the  association  "  is  not  broad  enough  to  include  a  by-law  like  the  one  now 
tinder  consideration.  It  is  said  by  the  court  that  the  transfer  of  stock  does  not 
pertain  to  the  business  of  the  corporation,  but  to  that  of  the  individual  stock- 
holder. These  words,  or  words  of  similar  import,  can  be  no  more  comprehen- 
sive or  potent  in  a  statute,  I  apprehend,  than  in  articles  of  association.  Mr. 
Justice  Clifford,  therefore,  must  have  taken  a  different  view  on  this  point  from 
that  expressed  in  the  opinion  of  the  court  of  appeals.  It  is,  however,  a  legiti* 
mate  part  of  the  regulation  of  the  business  and  conduct  of  the  affairs  oJF  a 
corporation  to  secure  its  dues  from  all  parties  dealing  with  it,  tvhether  share- 
holders or  strangers,  and  a  by-law  substantially  requiring  that  the  stock  held  by 
a  shareholder  should  be  regarded  as  security  for  any  indebtedness  to  the  cor* 
poration  which  he  may  incur,  may  in  that  sense  be  regarded  as  coming  with  in 
the  provisions  for  the  regulation  of  its  business.  The  stockholder  who  becomes 
indebted,  with  a  knowledge  of  this  regulation,  may  be  deemed  to  assent  to  it, 
as  a  condition  upon  which  his  liability  is  allowed  to  accrue,  and  he  can  have  no 
just  ground  of.  complaint.  Under  these  authorities,  the  validity  of  this  statute 
may  be  justified  upon  both  these  grounds. 

As  for  myself,  if  statutory  authority  is  required  for  anything  contained  in 
the  articles  of  association  signed  by  the  parties  to  the  association,  I  should  find 
no  less  diflBculty  in  resting  the  decision  upon  that  branch  of  the  proposition 
adopted  by  Mr.  Justice  Clifford  than  on  the  first,  which  he  declined  to  decide. 
On  the  latter  ground  I  find  no  conflict  in  the  authority,  so  far  as  any  opinion 
has  been  expressed  or  intimated.  In  Weston  v.  Bear  Eiver  &  Auburn  Water 
&  Mining  Co.,  5  Cal.,  189,  and  in  People  v,  Crockett,  9  Cal.,  115,  language  sim- 
ilar to  that  now  under  consideration,  in  the  act  of  1850  (Stat.  1850,  p.  347, 
sec.  1),  and  in  the  act  for  incorporating  railroad  companies  (Stat.  1853,  p.  104, 
sec.  14),  was  regarded  by  the  supreme  court  of  the  state  as  authorizing  the  cor- 
poration to  make  by-laws  forbidding  the  transfer  of  stock  till  all  the  indebted- 
ness of  the  owner  to  the  corporation  should  be  liquidated.  It  is  true,  the 
point  was  not  necessarily  involved  in  these  cases,  but  it  is  clear  that  the  court 
took  this  view  of  the  statute. 
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Upon  the  whole,  after  a  carefal  consideration  of  the  statute  and  the  author- 
ities, I  am  of  opinion  that  the  provision  of  the  fourth  seotion,  authorizing  the 
corporation  "  to  make  by-laws  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs  and  the  transfer  of  its  stock,"  and  of  the  ninth  section,  that 
"the  stock  of  the  company  .  .  .  shall  be  transferable  in  such  manner  as 
shall  be  prescribed  by  the  by-laws  of  the  company,"  etc.,. authorized  the  cor- 
poration to  adopt  the  by-law  in  question,  and  that  the  by-law  is  valid.  It  will 
be  unnecessary,  therefore,  to  determine  whether  there  is  any  distinction  be- 
tween the  cases  of  modern  corporations  and  the  corporation  whose  stock  was 
involved  in  Childs  v.  Hudson  Bay  Co.,  2  Peere  Wms.,  207,  as  to  where  the  title 
of  the  stock  is  vested,  or  if  there  is  any  such  distinction,  whether  it  affects  the 
question  in  band;  or  whether  the  case  of  McDowell  v.  Bank  of  Wilmington, 
1  Harr,  27,  and  other  cases  cited,  inconsiderately  follow  the  dictum,  as  it  is 
claimed  to  be  in  that  case.  I  rest  the  decision  upon  the  statutes  and  other 
modem  decisions  arising  under  similar  language  in  other  statutes. 

In  the  case  of  Yan  Sands  v.  Middlesex  Co.  Bank,  26  Conn.,  14:1,  the  certifi- 
cate of  stock  stated  upon  its  face  that  it  was  transferable  at  said  bank,  sub- 
ject, nevertheless,  to  his  indebtedness  and  liability  at  the  bank  according  to  the 
cbarter  and  by-laws  of  the  said  bank.  But  neither  the  charter  nor  by-laws 
8iy  anything  about  the  liability  of  stockholders.  The  charter,  however, 
^  authorized  the  stockholders  to  establish  by-laws  and  regulations  for  the  well- 
ordering  of  the  concerns  of  the  bank,  and  make  the  stock  transferable  accord- 
ing to  its  rules."  The  court  held  that,  although  no  by-law  had  been  adopted 
u;)on  the  subject,  the  condition  being  in  the  certificate  of  stock,  it  must  be  con- 
B.dered  that  the  stock  was  issued  and  received  upon  this  condition,  and  that  it 
therefore  constituted  one  of  the  terms  of  the  contract  upon  which  the  stock 
was  acquired,  and  that  it  was  a  valid  restriction  upon  that  ground.  This  form 
of  certificate  had  been  adopted  in  practice  at  the  organization  of  the  bank 
8ome  fifteen  years  before,  and  used  ever  since.  In  the  case  now  under  consid- 
eration the  answer  subatantially  alleges  that  the  by-law  was  adopted  and  in 
force,  not  only  before  this  particular  stock  was .  issued,  but  before  any  of  the 
stock  of  the  company  was  issued,  and  that  all  of  said  stock  was  issued  subject 
to  said  by-law,  of  all  which  the  complainant  had  notice. 

Under  thi^  authority,  it  would  seem  that  if  all  the  stock  of  the  company 
was  issued  after  the  passage  of  the  by-law,  and  so  issued  and  received  subject 
to  the  provisions  of  said  by-law,  with  the  knowledge  of  those  receiving  it,  the 
restriction  would  be  binding  as  being  one  of  the  terms  of  the  contract  under 
which  it  was  issued  and  accepted.  But,  as  I  think  the  by-law  valid  under  the 
statute,  it  is  unnecessary  to  determine  the  effect  of  its  issue  under  such  circum- 
stances irrespective  of  the  powers  conferred  by  the  statute.  Let  the  excep* 
tions  be  overruled  at  complainants'  costs. 

TELEGRAPH  COMPANY  v,  DAVENPORT. 
(7  Otto,  869-373.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Statement  of  Facts. —  Richey  having  access  to  certain  certificates  of  tele- 
graph company  stock,  the  property  of  his  nephew  and  niece,  minors,  forged 
tbeir  names  to  the  power  of  attorney  attached,  sold  the  stock  and  embezzled 
the  proceeds.     The  stock  was  duly  transferred  on  the  books  of  the  company 

to  the  purchaser.    The  forgery  was  not  discovered  for  several  years,  and  whea 
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it  became  known  both  of  the  owners  brought  suit  to  have  their  stock  replaced 
in  their  names  on  the  books  of  the  company.  There  was  a  decree  in  their  favor 
and  the  company  appealed.     Further  facts  appear  in  the  opinion  of  the  court. 

§  489.  A  company  must  replace  stock  which  it  transfers  upon  a  forged 
authority. 

Opinion  by  Mr.  Justice  Field. 

Upon  the  facts  stated  there  ought  to  be  no  question  as  to  the  right  of  the 
plaintiffs  to  have  their  shares  replaced  on  the  books  of  the  company  and 
proper  certificates  issued  to  them,  and  to  recover  the  dividends  accrued  on 
the  shares  after  the  unauthorized  transfer;  or  to  have  alternative  judgments 
for  the  value  of  the  shares  and  the  dividends.  Forgery  can  confer  no  power 
nor  transfer  any  rights.  The  officers  of  the  company  are  the  custodians 
of  its  stock  books,  and  it  is  their  duty  to  see  that  all  transfers  of  shares  are 
properly  made,  either  by  the  stockholders  themselves  or  persons  having  au- 
thority from  them.  If  upon  the  presentation  of  a  certificate  for  transfer  they 
are  at  all  doubtful  of  the  identity  of  the  party  offering  it  with  its  owner,  or  if 
not  satisfied  of  the  genuineness  of  a  power  of  attorney  produced,  they  can 
require  the  identity  of  the  party  in  the  one  case,  and  the  genuineness  of  the 
document  in  the  other,  to  be  satisfactorily  established  before  allowing  the 
transfer  to  be  made.  In  either  case  they  must  act  upon  their  own  responsibility. 
In  many  instances  they  may  be  misled  without  any  fault  of  their  own,  just  as 
the  most  careful  person  may  sometimes  be  induced  to  purchase  property  from 
one  who  has  no  title,  and  who  may  perhaps  have  acquired  its  possession  by 
force  or  larceny.  Neither  the  absence  of  blame  on  the  part  of  the  officers  of 
the  company  in  allowing  an  unauthorized  transfer  of  stock,  nor  the  good  faith 
of  the  purchaser  of  stolen  property,  will  avail  as  an  answer  to  the  demand  of 
the  true  owner.  The  great  principle  that  no  one  can  be  deprived  of  his  profh 
erty  without  his  assent,  except  by  the  processes  of  the  law,  requires  in  the 
cases  mentioned  that  the  property  wrongfully  transferred  or  stolen  should  be 
restored  to  its  rightful  owner.  The  maintenance  of  that  principle  is  essential 
to  the  peace  and  safety  of  society,  and  the  insecurity  which  would  follow  any 
departure  from  it  would  cause  far  greater  injury  than  any  which  can  fall,  in 
cases  of  unlawful  appropriation  of  property,  upon  those  who  have  been  misled 
and  defrauded. 

§  490.  The  negligence  of  a  guardian^  however  gross,  does  not  estoj>  a  ward 
from  asserting  his  rights. 

We  do  not  understand  that  the  counsel  of  the  appellant  controvert  these 
views,  but  they  contend  that  the  mother  of  the  plaintiffs,  as  their  guardian, 
was  chargeable  with  culpable  negligence  in  the  keeping  of  the  certificates,  and 
therefore  that  the  plaintiffs  are  estopped  from  claiming  them  or  their  value 
from  the  company.  The  negligence  alleged  consisted  in  the  fact  that  she  in- 
trusted her  brother  with  the  key  to  the  box  in  which  they  were  deposited, 
when  she  knew  that  he  was  insolvent,  and  that  he  had  used,  without  her  au- 
thority, funds  received  by  him  on  a  previous  sale  of  a  portion  of  her  property ; 
and  the  further  fact  that  when,  in  the  summer  of  1811,  before  leaving  for 
Europe,  she  sent  for  the  box,  she  returned  it  to  the  bank  without  examining  its 
contents.  To  have  allowed  her  brother,  when  known  to  be  insolvent,  to  have 
access  to  the  box  after  he  had,  without  her  authority,  appropriated  to  his  own 
use  her  funds,  and  to  have  returned  the  box  to  the  bank  in  1871  without  exam- 
ining its  contents,  were,  according  to  the  contention  of  counsel,  offenses  of 

such  gravitv  as  to  estop  her  wards,  the  minor  children,  from  complaining  of 
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the  company  for  allowing  their  stock  to  be  transferred  on  its  books  under  a 
power  of  attorney  which  he  had  forged.  We  do  not  think  it  at  all  necessary 
to  comment  at  any  length  upon  this  singular  position;  for  even  if  it  were 
possible,  as  it  is  not,  to  preclude  the  minor  heirs  from  asserting  their  rights  to 
property  received  from  their  father,  by  reason  of  any  negligence  of  their  guardian, 
we  are  unable  to  perceive  any  necessary  connection  between  her  brother's  in- 
solvency and  misappropriation  of  her  funds,  and  the  forgery  of  the  children's 
names,  or  between  such  forgery  and  her  omission  to  open  her  box  in  1871  and 
examine  its  contents.  There  is  no  circumstance  here  upon  which  an  estoppel 
against  the  plaintiffs  can  be  raised.  To  create  an  estoppel  against  them,  there 
must  have  been  some  act  or  declaration  indicating  an  authorization  of  the  use 
of  their  names,  by  which  the  company  was  misled,  or  a  subsequent  approval  of 
their  use  by  acceptance  of  the  moneys  received  with  knowledge  of  the  transfer. 
'No  act  or  declaration  is  mentioned,  either  of  the  guardian  or  her  children, 
which  tends  in  the  slightest  degree  to  show  that  any  assent  was  given  to  the 
use  of  their  names.  But  moreover,  neither  the  guardian,  nor  the  children  whilst 
they  were  minors,  were  competent,  even  by  the  most  formal  act,  to  authorize  a 
transfer  and  sale  of  the  property.  Under  the  statute  of  Ohio,  the  intervention 
of  the  probate  court  was  essential  to  any  such  proceeding.  No  inference  could, 
therefore,  be  drawn  from  any  negligence  of  theirs  in  support  of  a  transfer  of 
the  property,  where  no  order  of  that  court  authorizing  a  transfer  had  been 
made. 

There  are  numerous  decisions  of  the  English  and  American  courts  in  accord- 
ance with  the  views  stated.  They  are  cited  by  counsel  in  their  briefs,  and  are 
^ven  in  a  note  to  this  opinion,  (a)  We  do  not  think  it  important  to  refer  to 
them  specially,  for  no  number  of  adjudications  ca,n  add  to  the  force  of  a  simple 
statement  of  the  facts.  The  decree  of  the  court  below  in  each  case  must  bo 
affirmed ;  and  it  is  so  ordered. 

UPTON  V.  BURNHAM. 
(District  Court,  Northern  District  of  niinois:  8  BisseU,  481-485.    1873.) 

Statement  of  Facts. —  This  was  a  suit  by  Upton,  assignee  in  bankruptcy,  to 
recover  an  unpaid  subscription.  The  shares  in  the  case  were  purchased  by 
Bnmham  from  Hale.  By  the  certificate  they  purported  to  be  non-assessable^ 
and  were  transferable  only  on  the  books  of  the  company,  ^o  transfer  was 
ever  made  to  Burn  ham,  and  he  stated  to  the  president  that  he  did  not  wish  a 
transfer.  After  the  company  became  insolvent,  Burnham  admitted  that  he 
held  some  of  the  stock,  and  on  his  showing  his  certificate  his  name  was  entered 
on  the  books  as  a  stockholder. 

§  491.  Assignment  of  stock  does  not  make  assignee  a  stockholder. 

Opinion  by  Hopkins,  J. 

Adhering  to  the  views  I  expressed  upon  the  trial,  that  the  mere  assignment 
of  the  certificate  did  not  of  itself  constitute  the  assignee  a  stockholder,  or  create 
a  liability  upon  the  part  of  such  transferee  to  pay  the  company  the  assessment 
m  controversy,  in  support  of  which  see  Humble  v.  Langston,  7  Mees.  &  W., 
517:  Helm  v.  Swiggett,  12  Ind.,  191;  Mann  v.  Currie,  2  Barb.,  294;  Worrall  v. 

(a)  D«Tl8  V.  Bank  of  England,  2  Bing.,  8:8;  HUgard  v.  South  Sea  Co.,  2  P.  Wnu.,  76;  Btoman  v.  Bank  of  England, 
14  ^im.,  475;  Taylor  v.  Midland  Railway  Co.,  28  Beav.,  287;  Ashby  v.  Blackwell,  2  Eden,  299;  Lowry  v.  Commercial 
A  Fanners*  Bank  of  Baltimore,  Taney,  810  ($§  4ti7-480,  «upra);  Sewall  v.  Boston  Water-Power  Co.,  4  Allen,  277; 
Pratt  V.  Taunton  Copper  Co  ,  128  Mass.,  110;  Ghew  v.  Bank  of  Baltimore,  14  Md.,  299;  Pollock  v.  National  Bank,  7 
N.  Y.,  874;  Weaver  v.  Barden,  49  id.,  286;  Cohen  v.  Qwynn,  4  Md.  Ch.  Dec.,  857;  Dalton  v.  Midland  R*y  Co.,  22  Eng. 
L.  A  £q.,  4S2;  Swan  v.  North  British  Australian  Co.,  7  Hurlst.  &  Nor.,  606. 
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Judson,  5  id.,  210;  Adderly -y.  Storm,  6  Hill,  624;  Marlborough  ManaPg  Co, 
V.  Smith,  2  Conn.,  579;  and  also  that  an  equitable  holder  of  stock  is  not  liable 
to  the  corporation  for  stock  assessments,  Newry  R'y  Co.  v.  Moss,  14  Beav.,  64, 
still,  I  think  I  erred  in  directing  a  verdict  for  the  defendant  instead  of  submit- 
ting to  the  jury  the  question  as  to  whether  the  conduct  of  the  defendant  was 
not  equivalent  to  a  request  or  assent  on  his  part  to  the  entry  of  his  name  upoa 
the  stock  book  as  a  stockholder,  and  also  whether  the  company  had  not,  by 
entering  his  name  as  a  stockholder  in  the  stock  register,  given  him  the  positioa 
of  a  legal  member,  and  recognized  the  transfer  to  him  as  sufScient,  notwith- 
standing its  want  of  conformity  to  the  formal  transfer  contemplated  by  its 
by-laws.  There  was  some  testimony  given  tending  to  show  such  facts,  which^ 
I  think,  should  have  been  left  to  the  jury. 

§  492.  Tranafer  on  company^s  hooks  may  he  waived. 

The  provision  requiring  the  transfers  to  be  upon  the  books  was  for  the  ben^ 
efit  of  the  company,  and  the  company  could  waive  it,  and  if  waived  at  defend- 
ant's request,  or  with  his  consent,  express  or  implied,  he  would  be  liable  directly 
to  the  company  for  future  assessments. 

§  493.  Registry  on  stock  hooky  effect. 

The  registry  of  his  name  upon  the  books  as  a  stockholder  gave  him  all  the 
rights  of  a  stockholder,  the  right  to  vote  and  participate  in  dividends,  and 
converted  that  which  was  before  an  equitable  into  a  legal  relation,  upon  which 
his  liability  for  assessments  would  attach.  New  Albany  E.  Co.  v.  McCormick, 
10  Ind.,  499.  A  new  certificate  was  not  necessary  to  constitute  him  a  stock- 
hr)lder.  Chester  Glass  Co.  v.  Dewey,  16  Mass.,  94;  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.,  882.  At  the  time  of  the  assessment  he  was  a  registered  stock- 
holder, and  as  that  gave  him  certain  rights  and  benefits  in  the  company,  the 
law  presumes  that  the  registry  was  at  his  request.  Tompkins  v.  Wheeler,  16 
Pet,  106. 

§  494.  Assigninent  of  certificate^  effect. 

The  assignment  of  the  certificate,  with  notice  to  the  company,  conferred 
protection  as  against  creditors  of  the  assignee,  and  restrained  the  company 
from  transferring  or  consenting  to  the  transfer  to  a*ny  other  party  without  in- 
curring liability  to  him.  Black  v,  Zacharie,  3  How.,  483  (§§  481-484,  supra\ 
It  was  the  duty  of  the  defendant,  as  between  him  and  the  assignee,  to  pay  all 
assessments  after  the  transfer,  although  not  registered.  Brigham  v.  Mead,  10 
Allen,  245;  Shaw  v.  Eowley,  16  Mees,  &  W.,  809;  Walker  v,  Bartlett,  36  Eng. 
L.  &  Eq.,  368;  Huddersfield  Canal  Co.  v.  Buckley,  7  Term  R.,  36.  The  cases 
hold  that  upon  an  assignment,  good  as  between  the  parties,  this  duty  attaches. 
In  Ilall  V,  United  States  Ins.  Co.,  5  Gill,  484,  it  is  held  that  when  a  purchaser 
of  a  stock  certificate  paid  an  assessment  without  being  registered  as  required 
by  the  charter,  he  was  estopped  from  setting  up  such  want  of  registry  in  an 
action  afterwards  brought  to  collect  another  assessment;  that  in  paying  he 
had  acknowledged  his  obligation,  and  was  liable  to  the  company  as  a  stock- 
holder without  being  registered.  In  Chittenham  &  Great  Western  R'y  Co.  v, 
Daniels,  7  Eng.  R'y  Cas.,  728,  it  is  also  held  that  a  purchaser  may  be  estopped 
by  his  representations  and  made  liable  for  calls  before  his  name  is  actually  sub- 
stituted upon  the  registry.  See,  also,  pages  733  and  870  for  other  cases  to  same 
effect,  and  Eames  v.  Wheeler,  19  Pick.,  442. 

§  495.    What  will  suffice  to  establish  the  relation  of  shareholder. 

The  doctrine  seems  to  be  well  settled  that  a  certificate  to  a  party,  or  registry 
of  his  name  upon  the  stock  register,  is  not  absolutely  necessary  to  constitute 
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the  legal  relation  or  pririty.  The  parchaser  may  waive  it  and  be  held  liable 
without  either  a  certificate  or  registry  of  his  name.  The  corporation  may 
waive  the  formal  transfer  and  register  the  purchaser's  name  without  any  other 
transfer  than  the  assignment  in  blank  of  the  certificate.  In  view  of  thesa 
principles  and  the  equitable  obligations  of  the  purchaser  to  pay  subsequent 
assessments,  slight  evidence  of  mutual  recognition  by  the  corporation  and  pur- 
chaser of  the  relation  of  stockholder  might  be  sufficient  to  change  the  equita- 
ble relation  into  a  legal  one,  so  as  to  make  the  purchaser  liable  directly  to  the 
company,  and  I  am  not  prepared  to  say  that  the  jury  in  this  case  might  not 
have  been  warranted,  upon  the  facts  shown,  in  finding  the  defendant  a  stock- 
holder, notwithstanding  that  a  certificate  of  stock  had  never  been  issued  to 
him.  The  company,  after  registering  his  name  as  such,  would  be  estopped 
from  setting  up  that  the  formal  transfer  was  not  made,  an(i  after  having  regis- 
tered his  name  it  is  very  questionable  whether  it  could  collect  of  the  original 
holder  future  assessments,  or  be  allowed  to  question  the  sufficiency  of  the 
assignment.  The  company  having  accepted  and  substituted  another  party  as 
stockholder,  the  liability  of  the  original  subscriber  ought  to  terminate  with  bis 
rights  as  stockholder.  Sbortridge  v.  Bosanquet,  17  Eng.  L.  &  Eq.,  331 ;  JSif 
parte  Bagge,  4  Eng.  L.  &  Eq.,  72;  1  Redfield  on  R'ys,  41,  and  note.  In  this  case 
ttie  provision  in  regard  to  the  mode  of  transfer  is  in  the  by- laws  and  not  in  the 
charter,  and  it  may  be  that  its  observance  is  not  as  indispensable  to  vest  the 
title  in  the  assignee  as  it  would  be  if  it  were  in  the  charter.  Chambersburg 
Ins.  Co.  V.  Smith,  11  Penn.  St.,  120;  1  Redfield  on  R'ys,  §  42. 

Certain  principal  facts  were  proven,  not  admitting  of  doubt  or  controversy, 
while  certain  others  were  proven,  not  of  themselves  decisive,  but  as  forming 
the  foundation  of  inferences  or  conclusions,  which  inferences  or  conclusions 
were  for  the  jury  to  find.  I  take  it,  if  the  jury  should  find  that  both  parties 
waived  a  formal  transfer,  they  would  be  bound  by  such  waiver.  In  view  of 
these  considerations,  I  think  a  new  trial  should  be  granted. 

WEBSTER  V.  UPTON. 
(1  Otto,  65-72.    1875.) 

Erbob  to  U.  8.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Strono. 

Statement  of  Facts. —  The  Great  Western  Insurance  Company,  of  which 
the  plaintiff  below  is  the  assignee  in  bankruptcy,  was  incorporated,  under  the 
laws  of  Illinois,  in  1857,  with  general  power  to  insure  all  kinds  of  property 
against  both  fire  and  marine  losses.  Subsequently  to  its  organization  its  capital 
was  increased  to  more  than  $1,000,000,  and  it  was  authorized  by  law  further  to 
increase  its  capital  to  $5,000,000.  It  does  not  appear,  however,  from  the 
record,  that,  of  the  stock  subscribed,  more  than  about  $222,000  was  ever  paid 
in,— a  sura  equal  to  nearly  twenty  per  cent,  of  the  par  value, —  leaving  over 
$965,000  of  subscribed  capital  unpaid.  In  this  condition  the  company  went 
into  bankruptcy  in  1872,  owing  a  very  large  sum,  equal  to,  if  not  greater  than, 
its  entire  subscribed  capital;  and  Clark  W.  Upton,  the  plaintiff,  became  the^ 
assignee.  The  district  court  then  directed  a  call  to  be  made  for  the  eighty  per 
ceni.  remaining  unpaid  of  the  capital  stock.  A  call  was  accordingly  made; 
and,  payments  having  been  neglected,  the  assignee  brought  this  suit  aguinsti 
the  defendant,  averring  that  he  was  the  holder  of  one  hundred  shares,  of  the 
par  value  of  $100  each,  and,  as  such,  responsible  for  the  eighty  per  cent,  unpaid. 
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On  the  trial,  evidence  was  given  tending  to  show  that  one  Hale  was  the  owner 
of  a  large  amount  of  the  stock  of  the  company,  for  which  he  held  the  com- 
pany's certificates;  and  that  he  had,  through  his  brother,  sold  one  hundred 
shares  to  the  defendant,  on  which  twenty  per  cent,  had  been  paid.  The  books  of 
the  company  had  been  destroyed  in  the  great  fire  in  Chicago  in  1871 ;  but  there 
was  evidence  tending  to  show  that  the  defendant's  name  was  on  the  stock  le  Iger, 
and  that  the  defendant  transferred,  or  caused  the  stock  bought  from  Hale  to 
be  transferred,  to  himself  on  the  books  of  the  company.  The  district  judge  sub- 
mitted to  the  jury  to  find  whether  the  defendant  actually  thus  became  a  stock- 
holder, recognized  as  such  on  the  books  of  the  company;  instructing  them  that, 
if  he  did,  he  was  liable  for  the  eighty  per  cent,  unpaid  as  if  he  had  been  an 
original  subscriber.  A  verdict  and  judgment  having  been  recovered  by  the 
plaintiff,  the  case  was  removed  by  writ  of  error  to  the  circuit  court,  where  the 
judgment  was  affirmed;  and  the  judgment  of  affirmance  we  are  now  called  upoa 
to  review. 

§  496.  Transferee  of  stocky  liability  of  to  pay  future  "  callsJ*^ 
The  leading  assignment  of  error  here  is  that  the  court  below  erroneously 
ruled  that  an  assignee  of  stock,  or  of  a  certificate  of  stock,  in  an  insurance 
company  is  liable  for  future  calls  or  assessments  without  an  agreement  or 
promise  to  pay.  This,  however,  is  not  a  fair  statement  of  what  the  court  did 
rule.  The  court  instructed  the  jury,  in  effect,  that  the  transferee  of  stock  on. 
the  books  of  an  insurance  company,  on  which  only  twenty  per  cent,  of  its 
nominal  value  has  been  paid,  is  liable  for  calls  for  the  unpaid  portion  made 
during  his  ownership,  without  proof  of  any  expre^  promise  by  him  to  pay  such 
calls.  This  instruction,  we  think,  was  entirely  correct.  The  capital  stock  of 
an  insurance  company,  like  that  of  any  other  business  corporation,  is  a  trust 
fund  for  the  protection  of  its  creditors  or  those  who  deal  with  it.  Neither  the 
stockholders  nor  their  agents,  the  directors,  can  rightfully  withhold  any  portion 
of  the  stock  from  the  reach  of  those  who  have  lawful  claims  against  the  com- 
pany. And  the  stock  thus  held  in  trust  is  the  whole  stock,  not  merely  that 
percentage  of  it  which  has  been  called  in  and  paid.  This  has  been  decided  so 
often  that  it  has  become  a  fan^iliar  doctrine.  But  what  is  it  worth  if  there  is 
no  legal  liability  resting  on  the  stockholders  to  pay  the  unpaid  portion  of  their 
shares,  unless  they  have  expressly  promised  to  pay  it?  Stockholders  become 
such  in  several  ways, —  either  by  original  subscription,  or  by  assignment  of 
prior  holders,  or  by  direct  purchase  from  the  company.  An  express  promise  is 
almost  unknown,  except  in  the  case  of  an  original  subscription ;  and  oftener 
'  than  otherwise  it  is  not  made  in  that.  The  subscriber  merely  agrees  t6*take 
stock.  He  does  not  expressly  promise  to  pay  for  it.  Practically,  then,  unless 
the  ownership  of  such  stock  carries  with  it  the  legal  duty  of  paying  all  legiti- 
mate calls  made  during  the  continuance  of  the  ownership,  the  fund  held  in 
trust  for  creditors  is  only  that  portion  of  each  share  which  was  paid  prior  to 
the  organization  of  the  company  —  in  many  cases  not  more  than  five  per  cent. ; 
in  the  present,  only  twenty.  Then  the  company  commences  business  and  in- 
curs obligations,  representing  all  the  while  to  those  who  deal  with  it  that  its 
capital  is  the  amount  of  stock  taken,  when  in  truth  the  fund  which  is  held  in 
trust  for  creditors  is  only  that  part  of  the  stock  which  has  been  actually  paid 
in.  This  cannot  be.  If  it  is,  very  many  corporations  make  fraudulent  repre- 
sentations daily  to  those  who  give  them  credit.  The  Great  Western  Insurance 
Company  reported  to  the  auditor  of  public  accounts,  as  required  by  law,  that 
the  amount  of  its  capital- stock  outstanding  (par  value  of  shares  $100  each) 
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was  $1,188,000,  that  the  amount  of  paid-up  capital  stock  was  $222,831.42,  and 
that  the  amount  of  subscribed  capital  for  which  the  subscribers  or  holders 
were  liable  was  $965,168.58.  This  report  was  made  on  the  10th  of  January, 
1871.  Thus  those  who  effected  insurances  with  the  company  were  assured 
that  over  $1,000,000  were  held  as  a  trust  fund  to  secure  the  company's  pay- 
ment of  their  policies.  But,  if  the  subscribers  and  holders  of  the  shares  are  not 
liable  for  the  more  than  eighty  per  cent,  unpaid,  the  representation  was  untrue. 
Persons  assured  have  less  than  one-fifth  the  security  that  was  promised  them. 
This  is  not  what  the  statutes  authorizing  the  incorporation  of  the  company  con- 
templated. The  stock  was  required  to  be  not  less  than  a  given  amount,  though 
the  company  was  authorized  to  commence  business  when  five  per  cent,  of  that 
amount  was  paid  in.  Why  fix  a  minimum  amount  of  stock  if  all  of  it  was 
not  intended  to  be  a  security  for  those  who  obtained  insurance?  There  is  no 
conceivable  reason  for  such  a  requirement,  unless  it  be  either  to  provide  for  the 
creditors  a  capital  sufficient  for  their  security,  or  to  secure  the  stockholders 
themselves  against  the  consequences  of  an  inadequate  capital.  The  plain 
object  of  the  statute,  therefore,  would  be  defeated  if  there  is  no  liability  of  the 
stockholder  to  pay  the  full  prescribed  amount  of  each  share  of  his  stock. 
With  this  plain  object  of  the  legislature  in  view,  it  must.be  assumed,  after  the 
verdict  of  the  jury,  the  defendant  voluntarily  became  a  stockholder.  Either 
he  must  have  designed  to  defeat  the  legislative  intent,  or  he  must  have  con- 
sented to  carry  it  out.  The  former  is  not  to  be  presumed ;  and  if  the  latter 
was  the  fact,  coming  as  he  did  into  privity  with  the  company,  there  is  a  nec- 
essary implication  that  he  undertook  to  complete  the  payment  of  all  that  was 
nnpaid  of  the  shares  he  held  whenever  it  should  be  demanded. 

§  497.  An  obligation  may  he  impliedly  assumed. 

To  constitute  a  promise  binding  in  law,  no  form  of  words  is  necessary.  An 
implied  promise  is  proved  by  circumstantial  evidence;  by  proof  of  circum- 
stances that  show  the  party  intended  to  assume  an  obligation.  A  party  may 
assume  an  obligation  by  putting  himself  into  a  position  which  requires  the  per- 
formance of  duties. 

§  498.  The  original  holders  of  stock  of  a  corporation  are  liable  for  the  un- 
paid balances. 

What  we  have  said  thus  far  is  applicable  to  the  case  of  an  original  subscriber 
to  the  stock,  and  equally  to  a  transferee  of  the  stock  who  has  become  such 
by  transfer  on  the  books  of  the  company.  There  are,  it  is  true,  decisions  of 
highly  respectable  courts  to  be  found,  in  which  it  was  held  that  even  a  sub- 
scriber to  the  capital  stock  of  an  incorporated  company  is  not  personally  liable 
for  calls,  unless  he  has  expressly  promised  to  pay  them,  or  unless  the  act  of 
incorporation  or  some  statute  declares  that  he  shall  pay  them.  Such  was  the 
decision  of  a  supreme  court  of  New  York  in  Fort  Edward  &  Fort  Miller 
Plank  Koad  Co.  v,  Payne,  17  Barb.,  567.  A  similar  ruling  was  made  in  Ken- 
nebec &  Portland  R.  Co.  v.  Kendall,  31  Me.,  470.  A  like  ruling  has  also  been 
made  in  Massachusetts.  In  most,  if  not  all,  of  these  cases,  it  appeared  that  the 
law  authorizing  the  incorporation  of  the  companies  had  provided  a  remedy  for 
non-payment  of  calls  or  assessments  of  the  unpaid  portions  of  the  stock  taken. 
The  company  was  authorized  to  declare  forfeited  or  to  sell  the  stock  for  default 
of  the  stockholder;  and,  the  law  having  given  such  a  remedy,  it  was  held  to  be 
exclusive  of  any  other.  Yet  in  them  all  it  was  conceded  that,  if  the  statute 
bad  declared  the  calls  or  assessments  should  be  paid,  an  action  of  assutnpsit 
might  be  maintained  against  the  original  stockholder  on  a  promise  to  pay,  im- 
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plied  only  from  the  legislative  intent.  Surely  the  legislative  intent  that  the 
full  value  of  the  stock  authorized  and  required  to  be  subscribed,  in  other  words, 
the  entire  capital,  shall  be,  in  fact,  paid  in  when  required  —  that  it  shall  be 
real  and  not  merely  nominal, —  is  plain  enough  when  the  authority  to  exist  as 
a  corporation  and  to  do  business  is  given  on  condition  that  the  capital  sub- 
scribed shall  not  be  less  than  a  specified  sum.  A  requisition  that  the  subscribed 
stock  shall  not  be  less  than  $1,000,000  would  be  idle  if  the  subscribers  need 
pay  only  a  first  instalment  on  their  subscriptions;  for  example,  five  per  cent. 
Manifestly  that  would  not  be  what  the  law  intended;  and,  if  its  intent  was 
that  the  whole  capital  might  be  called  in,  it  is  difficult  to  see  why  a  subscriber^ 
knowing  that  intent,  and  voluntarily  becoming  a  subscriber,  does  not  impliedly 
engage  to  pay  in  full  for  his  shares  when  paymeat  is  required.  It  is,  however^ 
unnecessary  to  discuss  this  question  further,  for  it  is  settled  by  the  judgment 
of  this  court.  In  Upton,  Assignee,  v,  Tribilcock,  1  Otto,  .45  (§§  192-196, 
8upra\  we  ruled  that  the  original  holders  of  the  stock  are  liable  for  the  un- 
paid balances  at  the  suit  of  the  assignee  in  bankruptcy,  and  that  without  any 
express  promise  to  pay.  The  bankrupt  corporation  in  that  case  was  the  same 
as  in  this. 

But  if  the  law  implies  a  promise  by  the  original  holders  or  subscribers  to  pej 
the  full  par  value  when  it  may  be  called,  it  follows  that  an  assignee  of  the 
stock,  when  he  has  come  into  privity  with  the  company  by  having  stock  trans- 
ferred to  him  on  the  company's  books,  is  equally  liable.  The  same  reasons 
exist  for  implying  a  promise  by  him  as  exist  for  raising  up  a  promise  by  his 
assignor.  And  such  is  the  law  as  laid  down  by  the  text-writers  generally,  and 
by  many  decisions  of  the  courts.  Bond  v.  Susquehanna  Bridge,  6  Har.  &  J., 
128;  Hall  v.  United  States  Ins.  Co.,  5  Gill,  484;  Railroad  Co.  v.  Boorman,  12 
Conn.,  530;  Haddersfield  Canal  Co.  v.  Buckley,  7  T.  M.,  36.  There  are  a  very 
few  cases,  it  must  be  admitted,  in  which  it  has  been  held  that  the  purchaser  of 
stock,  partially  paid,  is  not  liable  for  calls  made  after  his  purchase.  Those  to 
which  we  have  been  referred  are  Canal  Co.  v.  Sansom,  1  Binn.,  70,  where  the 
question  seems  hardly  to  have  been  considered,  the  claim  upon  the  transferee 
having  been  abandoned;  and  Palmer  v.  Ridge  Mining  Co.,  34  Penn.  St,  288, 
which  is  rested  upon  Sansom's  case,  and  upon  the  fact  that,  by  the  charter,  the 
company  was  authorized  to  forfeit  the  stock  for  non-payment  of  calls.  We 
are  also  referred  to  Seymour  v.  Sturgess,  26  N.  Y.,  134,  the  circumstances  of 
which  were  very  peculiar.  In  neither  of  these  cases  was  it  brought  to  the 
attention  of  the  court  that  the  stock  was  a  trust  fund  held  for  the  protection 
of  creditors  in  the  first  instance,  a  fund  no  part  of  which  either  the  company 
or  its  stockholders  was  at  liberty  to  withhold.  They  do  not,  we  think,  assert 
the  doctrine  which  is  generally  accepted.  In  Angell  &  Ames  on  Corix)ra- 
tions,  sec.  534,  it  is  said : 

"  When  an  original  subscriber  to  the  stock  of  an  incorporated  company,  who 
is  so  bound  to  pay  the  instalments  on  his  subscription  from  time  to  time  as  they 
are  called  in  by  the  company,  transfers  bis  stock  to  another  person,  such  other 
person  is  substituted  not  only  to  the  rights,  but  to  the  obligations  of  the  orig- 
inal subscriber,  and  he  is  bound  to  pay  up  the  instalments  called  for  after  the 
transfer  to  him.  The  liability  to  pay  the  instalments  is  shifted  from  the  out- 
going to  the  incoming  shareholder.  A  privity  is  created  between  the  two  by 
the  assignment  of  the  one  and  the  acceptance  of  the  other,  and  also  between 
them  and  the  corporation;  for  it  would  be  absurd  to  say,  upon  general  reason- 
ing, that,  if  the  original  subscribers  have  the  power  of  assigning  their  shares^ 
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they  should,  after  disposing  of  them,  be  liable  to  the  burdens  which  are  thrown 
npon  the  owners  of  the  stock." 

So  in  Red  field  on  Railways,  53,  it  is  said  the  cases  agree  that  whenever 
the  name  of  the  vendee  of  shares  is  transferred  to  the  register  of  shareholders, 
the  vendor  is  exonerated,  and  the  vendee  becomes  liable  for  calls.  We  think, 
therefore,  the  transferee  of  stock  in  an  incorporated  company  is  liable  for  calls 
made  after  be  has  been  accepted  by  the  company  as  a  stockholder,  and  his 
name  has  been  registered  on  the  stock  books  as  a  corporator;  and,  being  thus 
liable,  there  is  an  implied  promise  that  he  will  pay  calls  made  while  he  con- 
tinues the  owner.  All  the  cases  agree  that  creditors  of  a  corporation  may 
compel  payment  of  the  stock  subscribed,  so  far  as  it  is  necessary  for  the  satis- 
faction of  the  debts  due  by  the  company.  This  results  from  the  fact  that  the 
whole  subscribed  capital  is  a  trust  fund  for  the  payment  of  creditors  when 
the  company  becomes  insolvent.  From  this  it  is  a  legitimate  deduction  that  the 
«tock  cannot  be  released ;  that  is,  that  the  liabilities  of  the  stockholders  can- 
not be  discharged  by  the  company  to  the  injury  of  creditors  without  payment. 
The  fact,  therefore,  that  in  this  case  the  certificate  of  stock  taken  by  the  de- 
fendant below  was  marked  ''  non-assessable,"  is  of  no  importance.  The  suit  is 
brought  by  the  assignee  in  bankruptcy,  who  represents  creditors;  and,  as 
against  him,  the  company  had  no  right  to  release  the  holders  of  the  9tock  from 
the  payment  of  the  eighty  per  cent,  unpaid. 

The  second  assignment  of  error  and  the  third  are,  in  substance,  that  the 
court  should  not  have  admitted  in  evidence  the  order  of  the  district  court,  di^ 
recting  a  call  by  the  assignee  of  the  unpaid  balance  of  the  stock,  and  should 
not  have  ruled  that  the  call  made  under  the  order  was  efifective  to  make  the 
liability  of  the  defendant  complete.  That  these  assignments  cannot  be  sus- 
tained was  decided  in  Sanger  v.  Upton,  1  Otto,  66, —  a  case  before  us  at  this 
term.    Nothing  more  need  be  said  in  reference  to  them. 

§  499«  Vendor  of  stock  may^  and  ehouldy  ordef*  its  tranter  on  books  of  eomr 
pany. 

The  last  assignment  of  anything  that  can  be  assigned  for  error  is  that  the 
court  charged  the  jury  as  follows:  ^'The  only  question  is,  was  the  defendant  a 
stockholder  of  the  company?  If  the  testimony  satisfies  yon  that  the  defend- 
ant purchased  of  Hale  one  hundred  shares  of  this  stock,  and  that  it  was  trans- 
ferred in  the  books  of  the  company,  either  by  Webster,  the  defendant,  or  by 
Hale,  who  sold  the  stock,  or  by  the  direction  of  either  of  them,  then  the  defend- 
ant is  liable  the  same  as  if  he  had  subscribed  for  the  stock."  The  objection 
urged  against  this  is  that  a  transfer  on  the  books  directed  by  Hale,  after  the 
parchase  by  Webster,  could  not  affect  the  latter's  liability.  But,  if  Webster 
became  the  purii^haser,'  it  was  his  vendor's  duty  to  make  the  transfer  to  him, 
where  only  a  legal  transfer  could  be  made, —  namely,  on  the  books  of  the  com- 
pany; and  the  purchase  was  in  itself  authority  to  the  vendor  to  make  the 
transfer.  Still  further,  it  was  Webster's  duty  to  have  the  •  legal  transfer  made 
to  relieve  the  vendor  from  liability  to  future  calls.  A  court  of  equity  will  com- 
pel a  transferee  of  stock  to  record  the  transfer,  and  to  pay  all  calls  after  the 
transfer.  3  De  G.  &  Sm.  Ch.,  310.  If  so,  it  is  clear  that  the  vendor  may  him- 
self request  the  transfer  to  be  made;  and  that,  when  it  is  made  at  his  request, 
the  buyer  becomes  responsible  for  subsequent  calls.  This,  however,  does  not 
interfere  with  the  right  of  one  who  appears  to  be  a  stockholder  on  the  books 
of  a  company  to  show  that  his  name  appears  on  the  books  without  right  and 
without  bis  auth<H*ity.     The  judgment  of  the  circuit  court  is  afiirmed. 
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PULLMAN  V.  UPTON. 
(6  Otto,  828-831.    1877.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois, 

Statement  of  Facts. —  Myers,  being  the  owner  of  twenty-five  shares  of  stock 
of  the  Great  Western  Insurance  Company,  transferred  them  to  Pullman,  in 
1871,  as  collateral  security.  Twenty  per  cent,  of  the  value  of  the  shares  had 
been  paid.  Pullman  had  them  transferred  to  him  on  the  books  of  the  com- 
pany, and  took  a  new  certificate.  The  original  capital  stock  of  the  company 
was  $100,000,  but  in  1870  it  was  increased  to  $5,000,000,  with  the  alleged  con- 
sent of  the  stockholders.  The  company  became  bankrupt,  the  court  ordered 
payment  to  the  assignee  of  the  whole  amount  unpaid  on  the  capital  stock,  and 
this  suit  was  brought  against  Pullman  by  the  assignee.  The  fourth  and  fifth 
assignments  of  error,  referred  to  by  the  court,  were  that  the  court  erred  in 
admitting  in  evidence  the  order  of  the  district  court  making  an  assessment, 
and  the  notice  to  Pullman  of  said  assessment. 

§  5  00.  A  plea  of  non-assumpsit  admits  the  competency  of  a  corporaiion  to  sue. 
Whether  corporation  stock  has  been  properly  increased  is  a  question  that  the  state 
only  can  raise. 

Opinion  by  Mr.  Justice  Strong. 

The  evidence  to  which  the  defendant  below  objected,  and  to  the  admission  of 
which  he  took  exception,  was  quite  unimportant.  Its  object  was  to  prove  the 
existence  of  the  corporation  and  the  increase  of  the  corporate  stock.  But  the 
existence  of  the  corporation  was  admitted  by  the  defendant's  plea  of  non- 
assumpsit;  and  whether  the  corporate  stock  had  been  properly  increased  was  a 
question  the  state  only  could  raise.  It  is  well  settled,  that,  in  a  suit  by  a  corpora- 
tion, a  plea  of  the  general  issue  admits  the  competency  of  the  plaintiff  to  sue  as 
such.  Society  for  Propagation  of  the  Gospel  v.  Town  of  Pawlet,  4  Pet.,  480-. 
The  first  three  assignments  of  error  may,  therefore,  be  dismissed  without  fur- 
ther consideration. 

That  the  fourth  and  fifth  assignments  are  without  merit  plainly  appears  in 
the  report  of  Sanger  v.  Upton,  91  U.  S.,  56,  where  a  similar  order  and  notice  to 
the  stockholders  w^as  held  not  merely  sufficient,  but  conclusive  as  to  the  right 
of  the  assignee  to^bring  suit  to  enforce  the  payment  of  unpaid  balances  due  for 
the  corporate  stock. 

§  501.  ^  stockholder  in  a  company  is  liable  for  unpaid  subscriptions  althouffh 
he  holds  thfi  stock  only  as,  security  for  a  debt. 

The  only  remaining  question  is,  whether  an  assignee  of  corporate  stock,  who 
has  caused  it  to  be  transferred  to  himself  on  the  books  of  the  company,  and 
holds  it  as  collateral  security  for  a  debt  due  from  his  assignor,  is  liable  for 
unpaid  balances  thereon  to  the  company,  or  to  the  creditors  of  the  company, 
after  it  has  become  bankrupt.  That  the  original  holders  and  the  transferees  of 
the  stock  are  thus  liable  we  held  in  Upton  v.  Tribilcock,  91  U.  S.,  45  (§§  192-196, 
supra\  Sanger  v.  Upton,  id.,  56,  and  Webster  v.  Upton,  id.,  65  (§§  496-499, 
supra) ;  and  the  reasons  that  controlled  our  judgment  in  those  cases  are  of  equal 
force  in  the  present.  The  creditors  of  the  bankrupt  company  are  entitled  to 
the  whole  capital  of  the  bankrupt  as  a  fund  for  the  payment  of  the  debts  due 
them.  This  they  cannot  have,  if  the  transferee  of  the  shares  is  not  responsible 
for  whatever  remains  unpaid  upon  his  shares ;  for  by  the  transfer  on  the  books 
of  the  corporation  the  former  owner  is  discharged.  It  makds  no  difference  that 
the  legal  owner  —  that  is,  the  one  in  whose  name  the  stock  stands  on  the  books 
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of  the  corporation  —  is  in  fact  only,  as  between  himself  and  his  debtor,  a  holder 
for  secarity  of  the  debt,  or  even  that  he  has  no  beneficial  interest  therein. 
This  was  ruled  in  Newry,  etc.,  R'y  Co.  v.  Moss,  14  Beav.,  64.  In  that  aise  it 
was  said  that  only  those  persons  who  appear  to  be  shareholders  on  the  register 
of  the  companj'  are  liable  to  pay  calls.  In  In  re  Phoenix  Life  Ins.  Co.,  Iloare's 
Case,  2  John.  &  H.,  229,  it  appeared  that  certain  shares  had  been  settled  upon 
Hoare  and  others  as  trustees  in  a  marriage  settlement.  The  trustees  had  no 
beneficial  interest,  but  they  were  registered  as  shareholders,  and  the  word 
"  trustees"  added  in  the  margin  of  the  register,  and  they  receipted  for  dividends 
as  trustees.  It  was  held  by  Vice-Chancellor  Wood  that  they  were  liable  as 
contributories  to  the  full  extent,  and  not  merely  to  the  extent  of  the  trust  estate. 
It  was  said,  ^*  A  person  who  is  a  shareholder  is  absolutely  liable,  although  he 
may  be  bound  to  apply  the  proceeds  of  the  shares  upon  a  trust."  In  Empire 
City  Bank,  8  Abb.  (K  Y.)  Pr.,  192,  reported  also  in  18  K  Y.,  200,  the  court  of 
appeals  held  persons  responsible  as  stockholders  in  respect  to  the  stock  standing 
in  their  names  on  the  books  of  the  bank,  though  they  held  the  stock  only  by 
Tvay  of  hypothecation  as  collateral  security  for  money  loaned,  and  they  were 
held  liable  for  an  amount  equal  to  their  stock  for  the  unsatisfied  debts  of  the 
bank.  In  Adderly  v.  Storm,  6  Hill  (N.  Y.),  624,  it  appeared  that  one  Bush,  in 
1837,  being  indebted  to  the  defendants,  transferred  to  them  on  the  books  of  a 
company  certain  shares  of  stock,  and  delivered  to  them  the  usual  certificates.  On 
receiving  the  certificates  the  defendants,  gave  Bush  a  receipt,  stating  they  had 
received  the  stock,  which  they  were  to  dispose  of  at  any  time  for  $200  per 
share,  appl3Mng  the  proceeds  to  the  payment  of  the  notes  which  Bush  owed 
them,  or,  if  not  sold  when  the  notes  should  be  paid,  to  return  the  scrip  to  Bush, 
or  account  for  it.  The  last  of  the  notes  was  paid  in  September,  1838,  and  the 
defendants  returned  the  scrip  to  Bush,  giving  also  a  power  of  attorney  for  the 
transfer  of  the  stock.  The  retransfer  was  not  made,  however,  until  March  2, 
1840,  and  the  defendants  were  held  liable,  as  stockholders,  for  a  debt  of  the 
company  contracted  in  January,  1840;  and  this,  it  was  said,  would  be. the  law, 
though  the  plaintiff  may  not  have  known,  at  the  time  he  trusted  the  company, 
that  the  defendants  could  be  reached.  So,  in  Holyoke  Bank  v,  Burnham,  11: 
Cosh.  (Mass.),  183,  it  was  decided  that  a  transfer  of  stock  on  the  books  of  the 
bank,  intended  merely  to  be  held  as  collateral  security,,  makes  the  holder  liable 
for  the  bank  debts.  It  was  said  the  creditor  is  to  be  considered  the  absolute 
owner,  and  that  his  arrangement  with  his  debtor  cannot  change  the  character 
of  the  ownership.  And  in  Wheelock  v.  Kost,  77  III.,  296,  the  doctrine  was 
asserted  that  when  shares  of  stock  in  a  banking  corporation  have  been  hypothe- 
cated and  placed  in  the  hands  of  the  transferee,  he  will  be  subjected  to  all  the 
liabilities  of  ordinary  owners,  for  the  reason  that  the  property  is  in  his  name 
and  the  legal  ownership  appears  to  be  in  him. 

These  decisions  are  sufficient  to  vindicate  the  judgment  of  the  court  below. 
The  case  of  the  plaintiff  in  error  is  a  hard  one,  but  he  cannot  be  relieved  con- 
sistently with  due  observance  of  well-established  law.        j^^^^^  affirmed. 

BECHER  V.  WELLS  FLOURING  MILL  COMPANY. 
(Circuit  Court  for  Minnesota:  1  McCrary,  62-65.    1880.) 

Opinion  by  Nelson,  J. 

Statemeht  of  Facts. —  A  suit  in  equity  is  brought  by  the  complainants, 
claiming  to  be  stockholders  in  the  defendant  corporation  by  virtue  of  cer- 
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tain  certificates  of  stock  assigned  to  them  by  the  persons  to  whom  they 
were  originally  issued,  and  who  appear  as  owners  on  the  books  of  the  corpora- 
tion. The  certificates  are  not  only  assigned  to  tbe  complainants,  but  wrlttea 
direction  is  given  to  the  secretary  of  the  corporation  to  make  the  necessary 
transfer  upon  the  books.  These  certificates  represent  one  hundred  and  nine 
shares  of  the  stock  —  forty  shares  assigned  to  E.  J.  Becher,  and  the  remainder 
to  L.  A.  Becher.  The  relief  prayed  for  is  that  the  corporation  and  other  de- 
fendants, officers  and  stockholders,  may  be  enjoined  from  calling  or  hold- 
ing any  meeting  of  the  company  for  the  purpose  of  increasing  the  debt 
of  said  corporation;  from  increasing  such  debt  until  after  this  stock  has  been 
transferred  to  the  complainants  upon  the  books  of  said  company,  and  that  the 
said  defendants,  and  each  of  them,  may  be  restrained  and  prohibited  from  vot- 
ing upon  any  stock  so  as  aforesaid  assigned  to  complainants,  and  from  fur- 
ther increasing  the  debt  of  said  company  by  any  proceeding  or  in  any  manner 
whatever  until  the  further  order  of  the  court.  A  perpetual  injunction  is  also 
pra3'ed  for,  as  well  as  general  relief. 

The  defendant  corporation  was  organized  under  the  laws  of  the  state  of 
Minnesota  (Minn.  R  S.,  396),  and  has  been  in  operation  since  May  30, 1879,  in- 
curring an  indebtedness,  up  to  this  time,  for  improvements  and  milling  machin- 
ery, to  the  maximum  allowed  by  the  articles  of  association.  It  is  proposed  to 
call  a  meeting  for  the  purpose  of  increasing  the  stock  of  the  corporation,  in 
accordance  with  the  law,  to  meet  the  demands  of  business,  and  no  notice  has 
been  given  the  complainants. 

§  502»  EquitaUe  assignees  of  stock  not  shareholders  until  accepted  iy  company. 

It  is  pretty  well  settled  that  the  assignees  of  stock  certificates  in  a  corpora- 
tion, by  assignment  from  persons  to  whom  the  certificates  were  originally  is- 
sued, are  not,  by  virtue  of  such  assignment,  shareholders,  when  the  transfer  of 
shares  is  required  to  be  made  upon  the  books  of  the  company.  See  Field  on 
Corp.,  75;  Angell  &  Ames  on  Corp.;  Minn.  R.  8.,  898,  §  136. 

§  503.   What  title  an  assignment  of  a  certificate  conveys. 

The  mere  assignment  gives  the  assignee  an  equitable  title  only,  except  as 
against  the  assignor.  The  certificates  do  not  constitute  property  in  the  corpo- 
ration ;  they  are  the  muniments  of  title,  but  it  is  the  shares  of  stock  which 
constitute  the  property,  and  the  persons  whose  names  appear  upon  the  books 
of  the  corporation  are  presumed  to  be  the  stockholders ;  they  have  the  right 
to  vote  and  participate  in  directing  the  policy  of  the  company.  The  corpora- 
tion has  not  recognized  the  complainants  as  stockholders  and  thus  waived  any 
right  to  require  such  registry,  and  the  affidavits  read  on  the  hearing  do  not 
make  it  clear  that  a  demand  for  the  transfer  of  the  stock  was  ever  made.  If  it 
was,  and  there  was  a  refusal  to  comply,  legal  proceedings  would  undoubtedly 
secure  to  the  complainants  the  proper  relief.  It  is  clear  that  if  this  court  has 
jurisdiction  of  the  case  to  grant  other  equitable  relief  prayed,  it  could  also  en- 
tertain a  claim  for  damages  on  account  of  a  refusal  to  make  the  proper  trans- 
fer.    This  disposes  of  the  preliminary  motion  to  dismiss  the  bill. 

§  604.  Pledge  of  stock  not  a  sale  thereof  and  pledgees  have  not  the  rights  of 
stockholders. 

It  appears  from  the  affidavits  read  that  complainants,  being  the  owners  of  a 

flouring   mill  in   the  village  of  Wells,  Minnesota,  sold  it  to  the  defendants 

Eaton,  Thombs,  Barnes,  Southwick  and  Stevens,  who  organized,  under  the  laws 

of  the  state  of  Minnesota,  the  corporation  called  *' The  Wells  Flouring  Mill 

Co."    They  paid  a  part  of  the  purchase  price  and  gave  notes  for  the  balance, 
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pledging,  as  collateral  security  for  payment,  shares  of  stock,  viz. :  Twenty-five 
shares  owned  by  Eaton^  twenty  shares  owned  by  Southwick,  fifteen  shares 
owned  by  Stevens  and  nine  shares  owned  by  Barnes,  were  assigned  and  pledged 
to  L.  A.  Becher,  and  forty  shares  owned  by  Thdmbs  were  assigned  and  pledged 
to  E.  6.  Becher.  The  Southwick  shares,  by  the  terms  of  the  pledge,  became 
absolutely  the  property  of  L.  A.  Becher  on  failure  to  pay  his  obligations. 

It  is  objected  that  these  affidavits  should  not  be  received  to  vary  or  change 
the  absolute  assignment  of  the  shares  expressed  in  writing  on  the  certificates. 
Whatever  the  rule  may  be  as  between  the  assignors  and  assignees,  I  think  the 
corporation  can  show  the  true  character  of  the  contract  of  assignment,  and 
thus  determine  the  relation  of  these  assignees  of  stock  certificates.  If  the 
shares  of  stock  are  merely  pledged  by  the  assignment  of  the  certificates,  the 
holders  would  not  be  entitled  to  the  rights,  nor  subject  to  the  liabilities,  of 
the  owners  of  shares;  they  could  only  become  owners  by  a  sale  and  purchase 
of  the  stock  pledged  on  failure  of  the  pledgors  to  pay  the  debt. 

§  506.  Liability  of  corporation  for  assignment  of  pledged  stock. 

The  pledgees  holding  the  certificates,  and  the  corporation  having  notice 
thereof,  it  will  be  liable  for  any  transfer  upon  the  books  of  the  company  of  the 
pledged  stock  without  their  consent  The  bill  charges  that  the  defendants  pro- 
pose to  increase  the  indebtedness  of  the  company  wrongfully  and  unnecessarily, 
but  the  opposing  affidavits  controvert  this  allegation.  It  is  clear  that  the  stock* 
holders  have  a  right  to  increato  the  stock  or  indebtedness  of  the  corporation, 
if  such  policy  is  regarded  necessary  for  the  interests  of  the  company.  See 
Minn.  R.  S.,  896,  §  121;  Laws  Minn.  1875,  p.  53. 

§  506.    When  equity  will  interfere  with  the  policy  of  a  eorporatian* 

A  court  of  equity  will  not  interfere  with  the  internal  policy  of  a  corporation 
unless  it  is  manifest  that  the  proposed  act  is  uUra  vires,  I  am  not  satisfied, 
from  th«  affidavits  read  at  the  hearing,  that  an  increase  of  stock  will  cripple 
the  corporation  and  make  it  insolvent,  or  that  an  increase  of  indebtedness  may 
not  be  proper.  There  is  no  fraud  or  conspiracy  on  the  part  of  the  defendants, 
who  are  stockholders,  to  injure  the  complainants.  I  have  not  considered  the 
question  whether  the  complainants  are  entitled  to  any  equitable  relief,  but^  for 
the  purposes  of  this  motion,  concede  it. 

An  injunction  is  refused,  and  the  restraining  order  is  dissolved. 

• 

HUBBELL  V.  DREXEL. 
(Circuit  Court  for  Pennsylvania:  11  Federal  Rei>orter,  115-118.    188S.) 

Statement  of  Facts. —  Bill  to  compel  the  transfer  to  plaintiff  of  one  thou* 
sand  seven  hundred  and  two  shares  of  railroad  stock.  The  stock  was  deposited 
with  defendants  as  collateral  security  for  loans  of  money.  Upon  account 
stated,  in  July,  1877,  it  appeared  that  defendant  held  one  thousand  six  hundred 
and  two  shares  of  stock  as  security  for  an  indebtedness  of  $46,472,  for  which  a 
note  was  given.  The  bill  charged  that  defendants  had  one  hundred  shares 
more  of  stock  than  their  account  showed.  The  stock  was  transferred  to  the 
name  of  defendants,  and  was  ultimately  sold,  failing  to  pay  out  by  about  $1,600. 

Opinion  by  Bctleb,  J. 

The  plaintiff's  case  falls  short  of  the  measure  of  proof  necessary  to  support 

a  decree  in  his  favor.     While  every  material  averment  of  the  bill  is  specifically 

denied  by  the  answer,  we  have  nothing  in  reply  but  the  plaintiff's  own  state* 

ments  as  a  witness. 
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It  is  very  earnestly  urged  that  the  answer  admits  an  agreement  to  carry  the 
loan  and  stock  so  long  as  the  collaterals  should  remain  sufficient  to  protect  the 
defendants  against  loss,  and  that  this  agreement  has  been  violated  by  the  sale 
of  the  stock.  The  language  invoked  to  establish  this  alleged  admission,  how- 
ever, must  be  regarded  as  referring  to  the  written  contract  contained  in  the 
several  notes,  which  clothed  the  defendants  with  authoritv  to  decide  when  the 
coUaterals  ceased  to  be  sufficient,  and  to  sell  on  plaintilTs  failure  to  heed  a  call 
for  further  deposit,  or  to  pay  the  debt  at  maturity. 

It  is  also  urged  that  the  answer,  in  connection  with  the  defendants'  previous 
written  admission,  supports  the  allegation  that  one  hundred  shares  of  stock  are 
not  accounted  for.  Paragraph  4  of  the  answer,  and  the  entry  of  April  l-jtth  on 
the  $33,000  note,  are  referred  to  in  support  of  this  position.  Standing  alone 
and  unexplained  they  Would  seem  to  sustain  the  allegation.  The  paragraph 
specified  plainly  states  that  on  the  llth  of  April  the  defendants  held  one 
thousand  eight  hundred  and  three  shares  as  collateral  for  two  notes  of  $33,000 
and  $19,550  respectively  —  one  thousand  one  hundred  and  forty  shares  on 
account  of  the  former,  and  six  hundred  and  sixty  on  account  of  the  latter;  and 
the  indorsement  on  the  $33,000  note  shows  a  receipt  indorsed  for '^  one  hun- 
dred  shares,  ...  as  additional  collateral,  added  April  14,  1877."  If  this 
one  hundred  shares  is  additional  to  the  one  thousand  eight  hundred  and  three, 
as  here  indicated,  the  plaintiff  is  correct.  It  appears,  however,  that  a  few  days 
prior  to  the  14th  (the  exact  date  is  uncertain),  the  defendants  received  two  hun- 
dred shares  on  account  of  this  note,  which  were  not  indorsed  upon  it.  These 
two  hundred  shares  are  included  in  the  statement  contained  in  paragraph  4, 
showing  a  credit  of  one  thousand  eight  hundred  and  three  shares,  as  before 
stated.  It  is  quite  probable,  in  view  of  other  facts  about  to  be  alluded  to,  that 
the  indorsement  on  the  note,  a  few  days  later,  has  reference  to  a  part  of  thes3 
two  hundred  shares.  Indeed  it  seems  impossible  to  avoid  such  a  conclusion. 
It  is  not  only  consistent  with  all  other  statements  and  entries  of  the  defendants 
respecting  the  transactions  and  account,  but  is  fully  sustained  by  repeated 
admissions  of  the  plaintiff,  one  only  of  which  need  be  particularly  noticed. 
When  the  two  notes  referred  to  were  consolidated  on  July  17,  1877,  and 
merged  in  one  for  $46,472.81,  the  balance  of  the  stock  then  held  as  collateral 
was  stated  in  the  body  of  this  note  to  be  one  thousand  six  hundred  and  three 
shares,  the  amount  accounted  -  for  by  the  defendants.  The  plaintiff's  explana- 
tion of  this  statement  and  admission  cannot,  of  course,  be  accepted.  It  is  not 
only  denied  by  the  answer,  but  shown  to  be  erroneous  by  the  testimony  of  a 
disinterested  witness  as  well 

§  607.  The  pledgee  of  stock  hoe  a  right  to  have  it  transferred  into  his  own 
name.     Shares  of  stock  have  no  "  ear  marksP 

The  allegation  that  the  defendants  procured  a  transfer  of  part  of  the  stock 
to  themselves,  on  the  books  of  the  company,  immediately  on  receiving  the  cer- 
tificates from  him,  is  immaterial.  It  was  plainly  their  right  to  do  so.  If  he 
desired  to  avoid  this  he  should  have  contracted  accordingly.  When  thus  trans- 
ferred it  was  unnecessary  and  impossible  to  distinguish  between  these  shares 
and  others  held  by  the  defendants.  It  is  of  no  consequence,  thei'efore,  that  in 
selling  stock  they  may  have  disposed  of  these  particular  shares.  They  at  all 
times  had  in  hand  an  amount  greatly  in  excess  of  the  shares  received  from 
the  plaintiff,  and  were,  therefore,  constantly  prepared  to  keep  their  contract 
with  him.  A  share  of  stock  is  without  "ear  marks,"  and  cannot,  therefore,  be 
distinguished,  as  has  just  been  said,  from  others  of  the  same  corporation  and 
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ifsue.  The  certificates,  bearing  dates  and  numbers,  are  but  evidence  of  title. 
On  payment  of  his  debt  the  plaintiflf  would  have  been  entitled  to  a  return  of 
the  number  of  shares  which  the  defendants  had  received,  nothing  more.  Such 
was  the  eflfect  of  his  contract.  Nourse  v.  Prime,  4  Johns.  Ch.,  490;  Allen  v. 
Dykers,  3  Hill,  593;  Gilpin  v.  HowoU,  5  Barr,  41.  For  these  reasons  the  bill 
most  be  dismissed  with  costs. 


McKennan,  J.,  concurred. 
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§  50S.  Liability  of  transferee.—  Transferees  of  shares  issued  as  full  paid,  who  take  theio 
with  DO  notice  of  the  fact  that  they  are  not  in  reality  full  paid^  are  not  liable  for  the  balance- 
unpaid  upon  them.    Foreman  v.  Bigelow,  4  Cliff.,  541.    See  gg  452-454. 

§  409.  If  a  certificate  expressed  in  the  name  of  A.  B.,  trustee,  is  by  him  pledged  to  secnre* 
his  own  debt,  the  pledgee  is  by  the  terms  of  the  certificate  put  on  inquiry  as  to  the  character 
and  limitation  of  the  trust,  and  if  he  accepts  the  pledge  without  inquiry  does  so  at  his  periU 
Duncan  v,  Jaadon,  15  Wall.,  105.    See  §§  448,  468-466. 

§  olO.  A  trustee  of  certificates  of  stock  has  no  right  to  pledge  them  to  secure  his  own  in- 
debtedness, or  to  raise  money  upon  them  for.  his  own  benefit.    Ibid, 

%  &11.  Rights  and  liabilities  of  transferrer.-- After  entering  a  transferee's  name  on  its 
books  as  a  shareholder,  a  company  is  estopped  from  collecting  unpaid  balances  due  on  the 
stock  from  the  transferrer.    Upton  v.  Burn  ham,*  8  Biss.,  530. 

§§  51S.  Notlee.— Notice  to  a  board  of  directors  of  a  corporation  of  a  transfer  of  stock  is 
notice  to  a  subsequent  board.    Mechanics*  Bank  v.  Seton,  1  Pet.,  209. 

§  518.  Notice  to  the  board  of  directors  of  a  bank  that  certain  shares  of  its  stock  are  held 
by  a  certain  person  as  trustee  is  notice  to  the  bank.    Ibid, 

§  514.  A  bank  is  bound  by  notice  communicated  to  its  cashier  that  certificates  of  stock 
were  held  in  trust.    Duncan  v.  Jaudon,  15  Wall.,  165. 

g  515.  To  be  made  on  the  books. —  By-laws  and  regulations  of  a  company  providing  that 
transfers  of  stock  shall  be  made  only  upon  its  books  are  made  by  it  for  its  own  protection, 
and  may  be  waived  by  it.    Upton  v,  Bumham,*  8  Biss.,  520.    See  ^  489-441. 

§  5 lit.  A  mere  request  to  an  officer  of  a  corporation  to  make  a  ti*ansfer  of  certain  shares  of 
its  stock  does  not  operate  as  a  transfer,  which  must  be  actually  made  upon  the  books  of  the 
bank.     Brown  r.  Adams,*  5  Biss.,  181. 

§  517.  If  a  conipany  knows  that  a  person  has  its  stock  and  assents  to  his  becoming  a  stock- 
holder by  placing  his  name  on  its  stock  book,  this  amounts  to  a  waiver  of  the  clause  in  the 
by-laws  and  certificate  requiring  the  transfer  to  be  made  only  on  the  books  of  the  company. 
Upton  V.  Bumham,*  8  Biss.,  520. 

^  518.  Entry  of  a  person*s  name  on  the  stock  book  is  evidence  of  a  waiver  of  a  right  to 
require  the  stock  to  be  transferred  on  the  books  of  the  company.    Ibid. 

§  519.  No  transfer  by  one  Indebted  to  company. —  The  charter  of  a  bank  authorized  it  to 
make  by-laWs,  not  inconsistent  with  existing  law,  for  the  nlanagement  of  its  property,  the 
regulation  of  its  affaire  and  the  transfer  of  its  stock.  A  by-law  of  the  bank  allowed  stock 
to  be  assigned  by  the  indorsement  of  the  certificates  and  a  transfer  on  the  books  of  the  bank, 
but  provided  that  no  transfer  should  be  allowed  to  be  made  by  any  stockholder  who  was  at 
the  time  indebted  to  the  bank.  It  was  held,  (1)  that  this  by-law  was  proper  and  reasonable; 
(2)  that  unpaid  subscriptions  constituted  a  debt  to  the  bank  within  the  by-law ;  (8)  that  the 
officers  of  the  bank  could  not  waive  the  provision  of  the  by-law,  by  entering  the  transfer  on 
the  books  of  the  bank  and  surrendering  to  one  assigning  his  stock,  and  who  was  indebted 
to  the  bank,  his  notes  for  unpaid  subscriptions,  so  as  to  affect  his  liability  to  the  bank  and  its 
creditore;  (4)  that  the  fact  that  a  general  statute  provided  that  no  stock  should  be  transferred 
until  all  previous  calls  thereon  had  been  paid,  did  not  prevent  the  board  from  extending  the 
limit  to  the  whole  amount  of  unpaid  stock.  In  re  Bachman,*  2  Cent.  L.  J.,  119.  See  g§  442- 
446. 

g  520.  The  third  and  twenty-firet  sections  of  the  act  of  congress  incorporating  the  He- 
<;faanic8*  Bank  of  Alexandria,  and  providing  that  **  it  is  hereby  expressly  underatood  that  all 
the  subscriptions  and  shares  obtained  in  consequence  thereof  shall  be  deemed  and  held  to  be 
for  the  sole  and  exclusive  use  and  benefit  of  the  persons,  etc.,  subscribing,  or  in  whose  behalf 
the  subscriptions  shall  be  declared  to  be  made  at  the  time  of  making  the  same ; "  that  "  the 
shares  of  capital  stock  shall  be  transferable  at  any  time,  etc.,  but  no  stock  shall  be  transferred, 
the  holder  thereof  being  indebted  to  the  bank,  until  such  debt  be  satisfied,*'  etc.  Held,  not 
to  authorize  a  construction  that  the  stock  shall  be  deemed  to  belong  to  the  person  in  whose 
name  it  stands  upon  the  books  of  the  bank ;  and  that  the  bank  is  not  bound  to  recognize  the 
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interest  of  any  cestui  que  trujst,  and  may  refuse  to  permit  the  stock  to  be  transferred,  while 
the  nominal  holder  is  indebted  to  the  bank.    Mechanics'  Bank  v.  Seton,  1  Pet.,  299. 

§  521.  Under  a  bank  charter  providing  that  "its  board  of  directors  shall  have  power  to 
define  and  regulate,  by  by-laws  not  inconsistent  with  the  provisions  of  this  act,  the  manner 
in  which  its  stock  shall  be  transferred,"  the  board  of  directors  of  the  bank  have  authority  to 
provide  by  a  by-law  that  *'no  transfer  of  the  stock  of  this  bank  shall  be  made  without  the 
consent  of  the  board  of  directors,  by  any  stockholder  who  may  be  liable  to  the  bank,  either 
as  principal  debtor  or  otherwise."    In  re  Dunkerson,  4  Biss.,  329. 

g  522.  Such  by-law  is  valid  against  the  stockholder  or  his  assignee.    Ibid. 

%  523.  Under  a  provision,  in  the  charter  of  a  banking  corporation,  that  all  debts  due  and 
payable  to  the  bank,  by  a  stockholder  requesting  a  transfer  of  stock,  must  be  satisfied  before 
such  transfer  shall  be  made,  the  bank  may  refuse  to  make  the  transfer  until  the  debt  is  paid, 
though  the  amount  of  stock  is  much  larger  than  the  debt  due.  Brent  v.  Bank  of  Washing- 
ton, 3Cr.  C.  C,  3ft3. 

g  524.  Where  the  act  of  incorporation  provides  that  shares  shall  be  transferable  only  on 
the  books  of  the  bank,  according  to  rules  to  be  made  by  the  officers  of  the  bank,  and  that  all 
debts  due  the  bank  from  a  shareholder  requesting  a  transfer  shall  be  paid  before  a  transfer 
shall  be  made;  and  the  certificate  issued  purports  to  be  transferable  at  the  bank,  etc.,  held^ 
that  no  person  can  acquire  a  legal  title  to  any  shares,  except  by  a  transfer  according  to  the 
rules  of  the  bank ;  and  that  if  any  person  takes  an  equitable  assignment,  he  does  so  subject 
to  the  rights  of  the  bank  under  the  law,  of  which  he  must  take  notice.  Union  Bank  v. 
Laird,*  2  Wheat.,  890. 

§  525.  Lien. —  The  lien  of  a  bank  upon  its  stock  for  a  shareholder's  debt  to  it  is  not  extin- 
guished by  its  taking  additional  security.    IbicL 

§  526.  Under  a  by-law  of  a  bank  providing  that  **  no  transfer  of  the  stock  of  this  bank 
shall  be  made  without  the  consent  of  the  board  of  directors  by  any  stockholder  who  shall  be 
liable  to  the  bank  either  as  principal  debtor  or  otherwise, **  heUlj  that  this  by-law  was  intended 
to  create  a  lien  on  the  stock  of  every  debtor  of  the  bank  for  the  payment  of  his  debt,  and 
could  only  be  effectuated  by  being  so  construed.  In  re  Dunkerson,  4  Biss.,  229.  See  §§  297, 
442-446. 

§  527.  A  provision  in  the  articles  of  association  of  a  banking  corporation,  that  no  stock- 
holder can  transfer  his  stock  while  his  notes  are  lying  over  unpaid,  is  held  to  give  the  bank  a 
lien  on  the  stock.    Buford  v.  Crandall,  2  Cr.  C.  C,  86. 

§  528.  Where  a  lien  is  given  by  the  charter  of  a  bank  upon  the  stock  of  its  shareholders, 
by  means  of  a  power  to  refuse  to  permit  a  transfer  to  be  made  on  the  books  of  the  bank 
until  the  debt  due  by  the  stockholder  is  paid  to  the  bank,  the  bank  has  no  specific  lien  on 
the  dividends  of  its  stockholders.    Brent  v.  Bank  of  Washington,  2  Cr.  C.  C,  517. 

§  529.  A  banking  corporation  may  forbid  the  transfer  of  its  stock  until  the  transferrer 
pays  his  debts  to  the  bank.  After  the  debts  are  due  and  unpaid  the  bank  has  a  lien  on  the 
stock  for  them,  even  though  they  mature  after  the  stockholder's  death.  And  this  Uen 
takes  precedence  over  an  unsecured  debt  due  the  United  States.  Brent  v.  Bank  of  Washing- 
ton,* 10  Pet.,  696. 

§  580.  Transferable  at  the  bank.— Where  the  owner  of  shares  of  stock  ia  a  banking  cor- 
I>oration  receives  a  certificate  from  the  bank  therefor,  which  recites  that  he  **  has  standing  to 
his  credit  on  the  books  of  the  bank  ten  shares  of  the  capital  stock  thereof,  which  is  transfer- 
able at  the  bank  in  person  or  by  attorney,*'  the  stock  is  transferable  at  the  bank  only,  under 
the  official  cognizance  of  the  officers  of  the  institution.  A  transfer  of  the  certificate,  with 
the  power  of  attorney  in  a  third  person  to  transfer  the  stock,  does  not  of  itself  transfer  the 
stock.    Williams  v.  Mechanics'  Bank  of  New  Haven,  5  Blatch.,  59. 

g  581.  Certificates  stating  that  stock  is  **  transferable  at  the  bank"  indicate  the  place  where 
the  transfer  must  be  made  to  be  effectual.    Ibid, 

§  582.  One  who  takes,  as  collateral  security  for  a  note,  stock  that  is  transferable  only  at 
the  office  of  the  company,  and  which  is  subsequently  attached  by  a  third  party,  to  whom  it  is 
afterwards  transferred  by  the  corporation  without  notice  of  the  pledgee's  rights,  has  no 
remedy  against  the  company.  The  pledgee,  in  order  to  protect  himself,  must  at  least  give 
notice  to  the  corporation  of  his  claim.    Ibid, 
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V.  Eights  of  Stockholders. 

NUMMARY  —  Dividends,  g§  538.  534.—  Net  earnings,  §§  534,  536.—  Bonds  surrendered  for  stock, 
%  535.— Preferred  stock,  §§  534,  535,  6Z7.— Priority  of  stockholders,  §§  535,  537,  538,  539, 
544—  Right  to  sue,  ^  540^546,  54^-556.—  May  be  sited,  when,  §  542.—  Contest  as  to  prior- 
ity of  liens,  '^  fm.— Right  to  intervene,  §§  545,  549,  550.— Ifay  become  a  party,  when, 
§  54Q,-^  Relative  rights  of  corporation  and  members,  §  647,—  Rights  generally,  §  548.— 
May  prevent  collection  of  iUegdl  tax,  §g  555^57. 

§  5$8.  Where  the  charter  of  a  savings  hank  did  not  require  the  corporators  to  contribute 
any  capital,  did  not  authorize  the  creation  of  any  capital  stock,  nor  contemplate  the  existence 
of  any  capital  save  that  created  by  deposits,  and  only  provided  for  a  division  of  profits 
among  depositors,  it  did  not  authorize  dividends  of  profits  among  corporators.  Huntington 
V.  Savings  Bank,  §g  55a-^S60.    See  §§  826,  827,  587. 

§  594.  A  bankrupt  railway  company  reorganized  into  a  new  company,  of  which  creditors 
of  the  old  company  became  preferred  stockholders,  entitled  to  dividends  out  of  the  net  earn- 
ings, *' after  payment  of  mortgage  interest  and  delayed  coupons  in  full.*'  Then  the  new 
company  made  a  new  loan  and  leased  new  roads,  and  after  paying  interest  on  the  old  debts, 
rent  on  the  nei^  leases,  and  interest  on  the  new  loan,  it  could  pay  no  dividends  on  the  pre- 
ferred stook.  Held,  that  net  earnings  meant  such  sum  as  was  left  from  gross  earnings  after 
paying  all  charges  and  expenses,  including  interest  on  the  new  loan  and  rent  on  the  new 
leases;  and  that  the  holder  of  preferred  shares  was  not  eu tided  to  dividends  before  such  rent 
and  interest  should  be  paid.    St.  John  v,  Erie  R'y  Co.,  §§  561,  562. 

§  &S5.  Creditors  who  surrender  their  bonds  and  take  stock  instead  become  stockholders  with 
DO  preferences  except  such  as  they  have  stipulated  for.    Ibid. 

§  eSS.  Net  earnings  denotes  gross  earnings  minus  aU  lawful  charges,  expenses  and  demands, 
including  rent  on  leased  roads.    Ibid, 

Sd87.  Where  a  company  is  reorganized,  and  a  class  of  preferred  shareholders  created  who 
are  given  a  priority  over  the  indebtedness  of  the  company,  such  priority  does  not  apply  to  an 
indebtedness  created  subsequently  to  the  reorganization.  King  v,  Ohio  &  Mississippi  Rail- 
way Compan  J,  ^  568,  564. 

§  «(8b  Stockholders  are  only  to  be  paid  after  the  claims  of  other  lien  holders.    Ibid, 

i  539.  Where  stockholders  claim  a  priority  of  payment  over  mortgage  creditors,  a  specific 
lien  beyond  all  doubt  must  be  shown  to  exist  in  their  favor.    Ibid. 

§  MO.  A  court  of  equity  will  entertain  a  suit  by  a  stockholder  on  behalf  of  a  corporation 
on  refusal  of  the  corporation  to  sue  in  its  own  behalf,  after  proper  request  to  its  board  of 
managers  so  to  do.    Dodge  v,  Woolsey,  §.:|  565-573.    See  §  622.  ^ 

§  «41.  All  remedies  for  injuries  to  the  property  or  rights  of  the  company  must  be  prosecuted 
in  the  name  of  the  company,  and  all  demands  against  the  company  must  be  prosecuted 
•gainst  the  company  by  name,  unless  its  officers  or  agents,  by  fraud  or  misrepresentation,  have 
rendered  themselves  personally  liable.    Forbes  v.  Memphis,  El  Paso  &  Pacific  R.  R.,  §§  578-584. 

§  54S.  A  shareholder  in  his  character  of  shareholder  cannot  sue,  nor,  unless  specially  made 
liable  by  the  charter,  can  he  be  sued  upon  any  of  the  company's  transactions.    Ibid.    See 


§  643.  Stockholders  and  creditors  of  the  company  may  interpose  by  suit  in  their  own  name 
and  upon  their  own  behalf,  when  tlie  officers  and  managers  of  the  company,  by  fraud  and  col- 
lusion with  third  persons,  are  sacrificing,  or  are  about  to  sacrifice  and  betray,  the  interests  of 
the  corporation.    Ibid. 

§  514.  On  a  bill  for  a  receiver  of  a  corporation,  rival  creditors,  by  proceedings,  before  the 
niaBter,  may  contest  the  priority  of  their  respective  liens,  and  creditors  or  shareholders  may 
contest  the  validity  of  the  claims  of  other  creditors  and  shareholders ;  but  only  in  subordina- 
tion to  the  general  object  and  purposes  of  the  suit,  to  obtain  an  administration  of  the  com- 
pany's assets  and  property.    Ibid. 

i  545.  Where  a  bill  was  filed  by  a  stockholder  against  corporate  officers  for  fraud  and  em- 
bezzlement, and  to  compel  the  appointment  of  a  receiver  for  the  company,  held,  that  the  right 
to  be  allowed  to  intervene  as  a  general  defendant  and  contestant  in  such  suit  can  be  admitted 
only  in  favor  of  one  who  has  an  interest  in  the  result  of  the  suit  as  a  stockholder  or  other- 
wise, and  who  is  able  to  show  fraud  and  collusion  between  the  plaintiffs  in  the  suit  and  the 
ofiBcen  in  the  company  having  charge  of  its  interests;  but  qucere,  whether  even  in  such  case 
ui  original  bill  would  not  be  the  proper  mode  of  proceeding.    Ibid, 

§  54i.  It  is  in  the  discretion  of  the  court  whether  or  not  to  permit  a  stockholder  to  become 
a  party  in  any  case  where  he  is  not  made  such  by  the  bili    Ibid. 

§  547.  A  commercial  or  other  business  corporation  is  constituted  for  a  specific  purpose  of 
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suing  and  being  sued,  granting  and  receiving,  buying  and  selling,  and  doing  other  business 
under  a  corporate  name,  with  sL  capacity  totally  distinct  from  that  of  any  or  all  of  its  mem- 
bers considered  as  individuals.  It  is  a  person.  Its  property  is  not  the  property  of  stock- 
holders, its  rights  are  not  their  rights.    Ibid.    See  §  5S5. 

§  54S.  A  stockholder  has  a  right  to  meet  at  stockholders'  meetings,  to  participate  in  the 
profits  of  the  corporation,  and  to  require  that  the  corporate  property  and  funds  shall  not  be 
diverted  from  their  original  purpose,  but  shall  be  applied  to  the  payment  of  its  debts  in  case 
the  company  becomes  insolvent.    Ibid, 

§  549.  Where  the  pecuniary  means  and  resources  of  the  company,  instead  of  being  used 
for  the  purposes  to  which  they  are  subject,  are  being  squandered,  wasted  and  embezzled  by 
its  officers  and  agents,  with  the  assent  or  connivance  of  the  directors,  bondholders,  as  well 
as  bona  fide  shareholders,  who  are  in  danger  of  losing  their  money  by  such  fraud  and  em- 
bezzlement, may  file  a  bill  in  equity  for  a  receiver  to  such  company  in  order  to  protect  its 
property  and  themselves  from  loss.  But  where  such  suit  has  been  properly  instituted  and 
process  served  or  duly  acknowledged  by  the  president  of  the  company,  without  collusion  be- 
tween the  complainant  and  the  fraudulent  officers  of  the  company,  and  a  decree  prp  confesgo 
against  such  company  and  its  officers  has  been  regularly  entered  and  a  receiver  appointed, 
who  has  made  an  authentic  repoi*t  of  the  facts,  held,  that  individual  shareholders  cannot  then 
intervene  and  file  a  cross-bill  charging  fraud  and  collusion  by  the  receiver,  and  that  the  judg- 
ment and  decree  pro  confesso  are  erroneous.    Ibid.    See  §  623. 

g  550.  Intervening  shareholders  cannot  oppose  and  nullify  the  proceedings  and  decree,  but 
they  may  come  in  and  prove  their  claims  or  status,  and  participate  in  all  dividends  and  bene- 
fits to  be  derived  from  the  suit.    Ibid. 

§  551.  To  enable  a  stockholder  in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own 
name  a  suit  founded  on  a  right  of  action  existing  in  the  corporation  itself,  and  in  which  the 
corporation  itself  is  the  appropriate  plaintiff,  there  must  exist  as  the  foundation  of  the  suit: 
(1)  Some  action  or  threatened  action  of  the  managing  board  of  directors  or  trustees  of  the 
corporation,  which  is  beyond  the  authority  conferreii  on  them  by  their  charter  or  that  con- 
cerns the  organization.  (2)  Or  such  a  fraudulent  transaction,  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party  or  among  themselves,  or  with  other 
shareholders,  as  will  result  in  serious  injury  to  the  corporation  or  to  the  interests  of  the  other 
shareholders.  (8)  Or  where  the  board  of  directors  or  a  majority  of  them  are  acting  for  their 
own  interests  in  a  manner  destructive  of  the  corporation  itself  or  of  the  rights  of  the  other 
shareholders.  (4)  Or  where  a  majority  of  ^he  shareholders  themselves  are  oppressively  and 
illegally  pursuing  a  course  in  the  name  of  the  company  wliich  is  in  violation  of  the  riglits  of 
the  other  shareholders,  and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 
Hawes  t\  Oakland,  g,§  574-577. 

§  552.  Before  a  shareholder  is  permitted  in  his  own  name  to  institute  and  conduct  a  litiga- 
tion which  usually  belongs  to  the  corporation,  he  should  show  to  the  satisfaction  of  the  court 
that  he  has  exhausted  all  the  means  within  his  reach  to  obtain  within  the  corporation  itself 
the  redress  of  his  grievances  or  action  in  conformity  with  his  wishes.  He  must  make  an 
earnest,  not  a  simulated,  effort  with  the  managing  body  of  the  corporation  to  induce  remedial 
action  on  their  part,  and  this  must  be  made  apparent  to  the  court.  If  time  permits  or  has 
I)ermitted,  he  must  show,  if  he  fails  with  the  directors,  that  he  has  made  an  honest  effort  to 
obtain  action  by  the  stockholders  as  a  body  in  the  matter  of  which  he  complains,  and  he 
must  show  a  case,  if  this  is  not  done,  where  it  could  not  be  done  or  it  was  not  reasonable  to 
require  it.     Ibid. 

§  558.  The  'efforts  of  a  stockholder  to  induce  corporate  officers  or  shareholders  to  take 
proper  action  by  bringing  suit  or  otherwise  to  protect  the  rights  of  the  corporation,  and  the 
cause  of  failure  in  these  efforts,  must  be  stated  with  particularity,  and  allegations  that 
complainant  was  a  shareholder  at  the  time  of  the  transaction  of  which  he  complains,  or  that 
his  sliares  have  devolved  on  him  since  by  operation  of  law,  and  that  the  suit  instituted  by  him 
is  not  a  collusive  one,  to  confer  on  a  court  of  the  United  States  jurisdiction  in  a  case  of  which 
it  would  otherwise  take  no  cognizance,  should  be  in  the  stockholder's  bill,  which  should  be 
verified  by  affidavit.     Ibid. 

^  554.  A  stockholder  who  merely  avers  that  he  requested  the  president  and  directors  of  his 
company  to  desist  from  furnishing  water  free  of  expense  to  a  city  except  in  case  of  fire  or 
other  great  necessity,  and  that  they  declined  to  do  as  he  requested,  and  who  shows  no  corre- 
spondence upon  the  subject,  no  reason  for  the  directors'  declining,  no  allegation  of  a  meeting 
of  the  directors  at  which  the  matter  was  formally  laid  before  them,  no  attempt  to  consult 
other  shareholders  to  ascertain  their  opinions,  or  obtain  their  action,  but  who  filed  his  bill 
within  five  days  after  his  application  to  the  directors,  and  does  not  allege  fraud  or  acts  tUtra 
vires,  or  of  destruction  of  property,  or  of  irremediable  injury  of  any  kind,  does  not  state  suffi- 
cient grounds  for  an  action  in  his  own  name  on  behalf  of  his  corporation.     Ibid. 
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§  5d5.  A  citizen  of  the  United  States,  residing  in  Connecticut,  having  a  large  pecuniary 
interest  in  a  bank  in  Ohio,  with  a  board  of  directors  opposed  in  fact  to  the  only  course  which 
could  be  taken  to  test  the  constitutional  validity  of  a  tax  law  of  that  state  bearing  upon  the 
franchises  of  their  corporation,  is  told  by  the  directors  that,  though  they  fully  concur  with 
liim  in  believing  the  tax  law  of  Ohio  unconstitutional,  and  in  no  way  binding  upon  the  bank, 
they  will  not  institute  legal  proceedings  to  prevent  the  collection  of  the  taxes,  **  in  consider- 
ation of  the  many  obstacles  in  the  way  of  resisting  the  taxes  in  the  state  courts."  Hdd^  that 
such  stockholder  might  file  a  bill  in  a  federal  court  to  enjoin  the  collection  of  the  taxes. 
Dodge  V,  Woolsey,  §§  565-578. 

§  h&^  A  court  of  equity  will  entertain  a  suit  by  a  stockholder  to  enjoin  the  collection  of 
illegal  taxes  from  a  corporation,  on  refusal  of  the  corporation  to  bring  suit.    Ibid. 

§  o57.  A  bank  charter  providing  that  six  per  cent,  of  profit  shall  be  set  off  semi-annually 
in  lieu  of  all  taxes  is  a  contract.  A  law  or  state  constitutional  provision  inconsistent  there- 
with is  void,  as  impairing  the  obligation  of  contracts.  (Campbell,  Daniel  and  Catkon,  JJ., 
•dissenting.)    Ihid, 

[Notes.—  See  ^  585-659.] 

HUNTINGTON  v.  SAVINGS  BANK. 
(6  Otto,  888-895.     1877.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia^ 

Opinion  by  Mr.  Justice  Steono. 

Statement  of  Facts. —  The  bill  of  the  complainants  assumes  that,  as  personal 
representatives  of  William  S.  Huntington,  deceased,  they  have  an  equitable 
ownership  of  one-sixteenth  part  of  the  franchises,  property  and  privileges  of 
the  defendant  corporation,  and  that  as  such  representatives  they  are  entitled 
to  call  for  an  account  of  the  profits  made,  and  to  demand  payment  to  them  of 
one-sixteenth  part  of  the  value  of  the  franchises  and  property  as  well  as  profits. 
Whether  this  assumption  is  well  founded  or  not,  whether  the  estate  of  their 
intestate  has  any  pecuniary  interest  in  the  corporate  franchise  and  property, 
can  be  determined  only  after  a  careful  examination  of  the  defendant's  charter. 
The  corporation  was  created  by  an  act  of  congress,  approved  May  21,  1870, 
entitled  ^'  An  act  to  incorporate  the  National  Union  Savings  Bank  of  the  Dis- 
trict of  Columbia."  By  that  act  George  H.  Plant,  William  S.  Huntington  and 
twenty-one  other  persons  named,  and  their  successors,  were  declared  to  be  a 
body  politic  and  corporate,  under  the  corporate  name  mentioned,  having  suc- 
cession, capable  of  suing  and  being  sued,  of  having  a  common  seal,  and  gen- 
erally  of  doing  and  performing  all  things  relative  to  the  object  of  the  institution 
lawful  for  apy  individual  or  body  politic  or  corporate  to  do. 

The  object  of  the  institution. was  declared  in  the  fourth  section.  By  that  it 
was  enacted  that  "  the  corp)oration  may  receive  on  deposit,  for  the  use  and 
benefit  of  the  depositors,  all  sams  of  money  offered  for  that  purpose,"  and  in- 
Test  the  same  in  the  manner  therein  described.  The  section  then  added :  '^  The 
income  or  interest  of  all  deposits  shall  be  divided  among  the  depositors  or  their 
legal  representatives,  according  to  the  terms  of  interest  stipulated."  The 
eighth  section  required  an  annual  report  to  be  made  to  congress,  specifying  the 
namber  of  depositors,  total  number  of  deposits,  amount  invested  in  bank  stock 
and  deposited  in  bank  on,  interest,  amount  secured  by  bank  stock,  amount  in- 
vested in  public  funds,  loans  on  mortgage  of  real  estate,  loans  on  personal  secu- 
rities, amount  of  cash  on  hand,  total  dividends  of  the  j^ear  and  annual  expenses 
of  the  institution;  all  of  which  to  be  certified  and  sworn  to  by  the  treasurer 
and  five  manngers,  or  more.  The  ninth  section  required  the  books  of  the  cor- 
poration, at  all  times  during  their  hours  of  business,  to  be  kept  open  for  the 
inspection  and  examination  of  the  comptroller  of  the  currency  or  depositors. 
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The  eleventh  section  enacted  that  the  corporation  should  file  with  the  clerk  of 
the  supreme  court  of  the  District  a  bond  with  security^  in  the  penal  sum  of 
$200,000,  approved  by  one  of  the  judges  of  the  court,  conditioned  to  pay  to 
every  depositor  or  person  entitled  such  sum  as  the  party  may  be  entitled  to 
within  thirty  days  after  such  deposit  shall  be  demanded ;  which  bond  might 
be  sued  by  any  depositor  or  person  entitled,  after  such  demand  and  refusal  to 
pay.  Other  provisions  of  the  act  require  the  officers  of  the  corporation  to- 
give  security  and  take  an  oath  for  the  faithful  discharge  of  their  duties;  and 
forbid  any  officer,  director  or  committee  charged  with  the  duty  of  investing' 
the  deposits  to  borrow  any  portion  thereof,  or  use  the  same,  except  in  paying 
the  expenses  of  the  corporation. 

§  558.  No  dividends  to  corporators  hdd  authorized. 

These  are  all  the  provisions  that  have  any  relation  to  the  question  we  aro 
considering.  It  is  to  be  noticed  that  the  charter  does  not  authorize  the  crea- 
tion of  any  corporate  stock  or  capit^al,  nor  does  it  contemplate  the  existence  of 
any  other  than  the  deposits  which  may  be  made.  The  corporators  are  not 
required  to  contribute  anything.  There  are,  of  consequence,  no  shareholders. 
Not  a  word  is  said  in  the  instrument  respecting  any  dividends  of  capital,  or 
even  of  profits,  to  others  than  the  depositors.  Certainly,  no  express  authority 
is  given  to  make  dividends  to  the  corporators;  and  we  discover  nothing  from 
which  such  authority  can  be  inferred.  The  dividends  of  which  a  return  is 
required  by  the  eighth  section  to  be  made  to  congress  are  evidently  those  spoken 
of  in  the  fourth,  as  made  to  the  depositors.  The  rules  to  be  applied  to  the 
construction  of  corporate  grants  are  well  known.  A  corporation  created  by 
statute  can  exercise  no  powers  and  has  no  rights  except  such  as  are  expressly 
given  or  necessarily  implied.  In  this  case,  so  far  from  there  being  an  implica- 
tion of  any  pecuniary  interest  in  the  corporators,  or  any  duty  due  to  them 
from  the  corporation,  the  contrary  is  expressly  declared.  The  institution  hav- 
ing no  capital  stock,  whatever  liability,  if  any,  there  may  be  to  the  corporators 
must  be  satisfied  out  of  the  profits  made  from  the  deposits.  But  the  charter, 
when  conferring  the  power  to  receive  money  on  deposit,  limits  it  to  receiving 
for  "  the  use  and  benefit  of  the  depositors,"  and  directs  how  it  may  be  invested. 
It  further  declares  that  "  the  income  or  interest  of  all  deposits  shall  be  divided 
among  the  depositors  or  their  legal  representatives,"  not  among  the  depositors: 
and  the  corporators.  It  is  true,  the  income  or  interest  is  to  be  divided  among^ 
the  depositors,  "according  to  the  terms  of  interest  stipulated;"  implying,  per- 
haps, that  the  dividend  may  be  less  than  the  interest  received  by  the  corpora- 
tion, but  there  is  nothing  in  the  charter  that  indicates  the  .excess  is  for  th& 
benefit  of  the  corporators.  It  is  to  provide  for  the  necessary  expenses  of  the 
institution  authorized  to  be  paid,  and  perhaps  to  raise  a  contingent  fund  to 
meet  possible  losses. 

§  659.  A  bond  to  secure  deposits  is  not  capital  stock. 

During  the  argument,  our  attention  was  called  to  the  eleventh  section  of  the 
charter,  which  requires  the  corporation  to  file  a  bond  with  security,  in  tho 
penal  sum  of  $200,000,  conditioned  to  pay  and  satisfy  depositors;  and  it  is 
argued  that  this  bond  may  be  considered  as  capital  contributed  by  the  corpo- 
rators named  in  the  charter,  and  hence  we  are  asked  to  infer  that  they  have  & 
pecuniary  interest  which  entitles  them  to  a  division  of  the  profits,  as  also  to  a 
share  of  the  capital,  and  to  a  beneficial  interest  in  the  franchise.  If  this  were 
BO,  the  complainants'  bill  does  not  aver  that  William  S.  Huntington  was  one  of 
the  obligors  in  the  bond,  or  that  he  was  even  in  that  mode  one  of  the  oontrib- 
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ntors  to  capital  stock.  Bat,  if  it  be  assamed  that  he  was,  it  woald  still  be  true 
that  the  bond  was  in  no  sense  capital  owned  by  the  'corporation  or  by  the  cor- 
porators. It  was  required  by  the  charter  solely  for  the  security  of  the  depos- 
itors or  creditors  of  the  institution.  The  corporation  was  required  to  give  the 
bond  with  security,  but  what  the  security  should  be  was  left  to  the  approval 
of  a  judge  of  the  supreme  court  of  the  District.  There  was  no  requirement  that 
the  corporators  should  sign  the  bond,  much  less  that  all  of  them  should.  The 
security  might  hare  been  given  by  strangers  exclusively,  or  by  one  or  more  of 
the  corporators.  If  given  by  the  latter,  the  obligors  would  have  been  bound, 
not  as  corporators,  but  as  any  other  persons  having  no  connection  with  the 
institution. 

§  560*  Natv/re  of  savinga  banks  discussed. 

We  think  the  complainants  have  mistaken  the  nature  of  the  corporation.  It 
is  not  a  commercial  partnership,  nor  is  it  an  artificial  being  the  members  of 
which  have  property  interests  in  it,  nor  is  it  strictly  eleemosynary.  Its  purpose 
is  rather  to  furnish  a  safe  depositary  for  the  m.oney  of  those  members  of  the 
community  disposed  to  intrust  their  property  to  its  keeping.  It  is  somewhat 
of  the  nature  of  such  corporations  as  church  wardens  for  the  conservation  of 
the  goods  of  a  parish,  the  college  of  surgeons  for  the  promotion  of  medical 
science,  or  the  society  of  antiquaries  for  the  advancement  of  the  study  of  an- 
tiquities. Its  purpose  is  a  public  advantage,  without  any  interest  in  its  mem- 
bars.  The  title  of  the  act  incorporating  it  indicates  its  purpose,  namely,  an  act 
to  incorporate  a  national  savings  bank ;  and  the  only  powers  given  to  it  were 
those  we  have  mentioned, —  powers  necessary  to  carry  out  the  only  avowed 
purpose,  which  was  to  enable  it  to  receive  deposits  for  the  use  and  benefit  of 
depositors,  dividing  the  income  or  interest  of  all  deposits  among  its  depositors 
or  their  legal  representatives.  It  is,  like  many  other  savings  institutions  incor- 
porated in  England  and  in  this  country  during  the  last  sixty  years,  intended 
only  for  provident  investment,  in  which  the  management  and  supervision  are 
entirely  oat  of  the  hands  of  the  parties  whose  money»is  at  stake,  and  which 
are  qiuxsi  benevolent  and  most  useful,  because  they  hold  out  no  encouragement 
to  speculative  dealing  or  commercial  trading.  This  was  the  original  idea  of 
savings  banks.  Scratchley's  Treatise  on  Savings  Banks,  passim;  Grant's  Law 
of  Bankers,  571,  where,  in  defining  savings  banks,  it  is  said  the  bank  derives 
no  benelSt  whatever  from  any  deposit,  or  the  produce  thereof.  Such  are  savings 
banks  in  England,  under  the  statutes  of  9  Oeo.  lY.,  c.  92,  sec.  2,  and  26  and  27 
Vict.,  c.  87.  Very  many  such  exist  in  this  country.  Among  the  earliest  are 
some  in  Massachusetts,  organized  under  a  general  law  passed  in  1834,  which 
contained  a  provision  like  the  one  in  the  act  of  congress,  that  the  income  or 
profit  of  all  deposits  shall  be  divided  among  the  depositors,  with  just  deduction 
of  reasonable  expenses.  They  exist  also  in  New  York,  Pennsylvania,  Maine, 
Connecticut  and  other  states.  Indeed,  until  recently,  the  primary  idea  of  a 
savings  bank  has  been  that  it  is  an  institution  in  the  hands  of  disinterested 
persons,  the  profits  of  which,  after  deducting  the  necessary  expenses  of  con-  C 
ducting  the  business,  inure  wholly  to  the  benefit  of  the  depositors,  in  dividends^ 
or  in  a  reserved  surplus  for  their  greater  security.  Such,  very  plainly,  is  the 
defendant  corporation  in  this  case.  The  complainants  have,  therefore,  no 
pecuniary  interest  in  it,  and  no  right  to  the  relief  they  asl^ 

Decree  affirmed. 
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ST.  JOHN  V.  ERIE  RAILWAY  COMPANY. 
(23  Wallace,  186-150.    1874.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  The  Erie  railroad  became  insolvent,  and  made  an 
arrangement  with  its  creditors,  by  which  a  new  company  was  formed  and  the 
stock  divided  into  two  classes,  the  preferred  and  the  common  stock,  the  pre- 
ferred stock  to  receive  out  of  the  net  earnings,  if  earned  during  the  current 
3'ear,  but  not  otherwise,  dividends  not  exceeding  seven  per  cent.,  after  payment 
of  mortgage  interest  and  delayed  coupons  in  full.  After  this  arrangement  had 
been  consummated,  the  new  company  borrowed  £1,000,000  sterling,  giving 
bonds  bearing  six  per  cent,  interest.  Dividends  were  paid  for  a  number  of 
years  on  the  preferred  stock,  but  in  1868  the  company  ceased  paying  such  divi- 
dends and  paid  instead  the  rents  on  their  leased  roads  and  interest  on  their 
sterling  debt,  and  other  interest.  lu  1869  St.  John,  a  holder  of  preferred 
stock,  filed  this  bill,  asserting  that  he  had  a  right  to  be  paid  full  dividends  in 
preference  to  the  interest  on  the  sterling  loan  or  the  rents  of  newly  leased 
railroads.     Ilis  bill  was  dismissed,  and  he  appealed  to  this  court. 

The  following  are  the  fifth  article  of  the  agreement  and  section  4  of 
the  act  of  18G1,  respectively,  referred  to  in  the  opinion:  "Such  of  us  as 
are  holders  of  the  convertible  sinking  fund  and  other  unsecured  bonds  of 
said  company  hereby  agree  to  exchange  our  respective  bonds  for  preferred 
stock  of  like  amount  with  the  principal  of  our  bonds,  with  coupons  now  over- 
due, and  for  two  years  in  advance  added,  and  to  deposit  our  bonds  with  said 
trustees  to  be  so  exchanged,  receiving  therefor  receipts.  Such  preferred  stock 
is  to  be  entitled  to  preferred  dividends  out  of  the  net  earnings  (if  earned  in  the 
current  year,  but  not  otherwise),  not  to  exceed  seven  per  cent  in  any  one  year^ 
payable  semiranniuiUy^  after  payment  of  mortgage  interest  and  delayed  coupons 
infuLW*  • 

"  Section  4.  Said  preferred  stock  shall  be  entitled  to  preferred  dividends 
out  of  the  net  earnings  of  said  road  if  earned  in  the  current  year,  but  not  other- 
wise, not  to  exceed  seven  per  cent  in  any  one  year,  payable  semi-annually, 
after  payment  of  mortgage  interest  and  delayed  coupons  in  full.  And  the 
holders  thereof  may  vote  personally  or  by  proxy  at  all  meetings  of  the  cor- 
poration, in  the  same  manner  as  the  holders  of  common  stock,  but  not  other- 
wise." 

Opinion  by  Mb.  Jcsticb  Swaynb. 

The  question  presented  in  the  present  case  depends  for  its  solution  wholly 
upon  the  construction  given  to  the  fifth  clause  of  the  agreement  of  1859  and 
the  fourth  section  of  the  act  of  1861.  They  are  identical  in  effect  as  regards 
the  point  to  be  considered. 

^561.  Creditors  xoho  surrender  their  bonds  and  take  stocJc  instead  become 
stockholders,  with  no  preferences  except  such  as  they  have  stipulated  for. 

The  original  takers  of  the  preferred  stock  were  creditors.  They  abandoned 
that  position  and  became  stockholders.  They  thereupon  ceased  to  be  the  former, 
and  can  only  be  regarded  as  the  latter.  They  surrendered  their  debts  and 
received  in  return  stock  of  the  same  amount,  which  gave  them  a  chance  for 
annual  dividends  of  seven  per  cent.,  and  a  voice  by  voting  in  the  choice  of 
those  by  whom  the  affairs  of  the  company  were  to  be  administered.  What 
they  were  to  receive  was  not  interest,  but  dividends;  and  they  wore  to  receive 
them  in  priority  to  the  holders  of  the  common  stock.    The  latter  could  receive 
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nothing  until  the  former  were  satisfied.  The  maximum  payable  on  the  pre- 
ferred stock  was  specified.  It  migh^t  be  less,  or  nothing.  It  could  not  be  more. 
The  amount  subject  to  the  limit  prescribed  depended  wholly  upon  the  residue 
of  the  net  earnings  applicable  in  that  way.  The  language  employed  is  apt  to 
express  the  relation  of  stockholders.  None  to  express  the  relation  of  creditors 
is  found  in  the  instrument;  and  there  is  nothing  from  which  the  intent  to  con- 
tinue that  relation  any  longer  can  be  inferred.  If  the  mortgages  were  fore- 
closed and  there  was  a  surplus  left  insufficient  to  satisfy  the  general  creditors, 
it  is  quite  clear  that  the  holders  of  the  preferred  stock  could  have  no  right  to 
share  in  the  fund.  The  dividends  were  to  be  paid  after  the  mortgage  interest 
and  delayed  coupons  were  paid  in  full. 

§  562.  Net  earnings  denotes  the  gross  earnings  minus  all  lawful  charges^  de- 
foands  and  expenses. 

This  clause  was  inserted^  doubtless,  out  of  abundant  caution,  to  prevent  the 
possibility  of  a  claim  being  set  up  to  the  prejudice  of  the  holders  of  the  mort- 
gage securities.  Whether  the  restriction  was  necessary,  for  that  purpose,  we 
need  not  consider.  The  preferred  dividends  were  to  be  paid  out  of  "  the  net 
earnings  of  the  road."  The  lexical  definition  of  net  is  "  clear  of  all  charges  and 
deductions." — Webster.  "That  which  remains  after  the  deduction  of  all 
charges  or  outlay,  as  net  profit." — Worcester.  The  popular  acceptation  of  the 
term  is  the  same.  There  is  no  controversy  between  the  parties  on  this  subject. 
Such  net  earnings  must  have  been  earned  in  "  the  current  year.".  There  are 
these  four  specific  limitations.  There  are  no  others.  It  is  not  said  that  the 
preferred  dividends  shall  be  paid  next  after  the  mortgage  interest  and  delayed 
coupons,  nor  after,  nor  pro  rata  with,  anything  else,  nor  before  anything  else, 
except  dividends  upon  the  common  stock.  Beyond  the  four  restrictions  named, 
the  matter  is  left  to  be  regulated  wholly  by  the  principles  of  law  and  the 
discretion  of  the  company.  Suppose,  in  this  case,  the  holders  of  coupons  of 
the  sterling  bonds  and  the  holders  of  preferred  stock  claimed  payment  at  the 
same  time,  and  the  fund  was  insufficient  to  meet  both  demands,  can  it  be 
doubted  that  the  rights  of  the  creditor  would  be  held  paramount  to  those  of 
the  shareholder,  and  that  the  interest  must  be  fully  satisfied  before  a  dividend 
could  be  paid?  The  plainest  principles  of  reason  and  justice,  as  well  as  the 
law,  would  require  this  result.  A  question  is  raised  as  to  the  source  to  which 
the  phrase  ''net  earnings  of  the  road"  refers.  The  term  road  is  used  as  an 
appellative,  and  was  cle^irly  intended  to  include  the  principal  road  and  all  its 
adjuncts.  The  complainant  insists  that  the  "  net  earnings  "  must  be  the  net 
earnings  of  things  as  they  were  when  the  preferred  stock  was  issued.  We  find 
nothing  in  the  case,  express  or  implied,  to  warrant  this  view.  At  the  time 
referred  to  the  company  held  certain  leases.  If  it  was  deemed  best,  and  was 
found  practicable,  could  not  the  company  have  rid  itself  of  them?  If  the  com- 
plainant's view  be  correct,  this  could  not  be  done,  at  any  rate  not  without  the 
consent  of  the  preferred  stockholders.  So  if  the  company  deemed  it  proper  to 
take  leases  of  other  roads,  in  addition  to  those  previously  held,  or  in  place  of 
them,  what  was  there  to  prevent  it?  Upon  what  ground  can  it  be  claimed  that 
the  category  "  net  earnings  of  the  road  "  was  not  intended  to  embrace  the  net 
earnings  of  all  the  business  of  the  company  for  the  time  being,  whether  done 
npon  one  or  many  roads? 

There  is  nothing  in  the  agreement  or  the  statute,  and  we  are  aware  of  no 
legal  principle,  which  would  authorize  the  stockholders  in  question  to  analyze 
the  business,  select  out  a  part  of  it,  and  to  say  that  the  net  earnings  specified 
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mnst  be  a  predicate  of  that  part,  and  of  none  other.  The  company  had  th& 
right  to  conduct  its  operations,  in  good  faith,  as  it  might  see  fit ;  and  it  was 
from  them  and  all  of  them  that  the  materials  for  the  computations  of  earnings 
were  to  be  derived.  The  only  qualification  prescribed  in  this  connection  is  not 
as  to  the  scope,  means  or  elements  of  the  business,  but  is  one  in  point  of  time. 
The  net  earnings  from  which  the  preferred  dividends  were  to  be  padd  mast 
have  been  earned  *'  in  the  current  year."  Whether  the  business  of  such  year 
were  large  or  small,  or  of  what  it  consisted,  is  immaterial.  The  corporation 
never  agreed  to  be  limited  in  the  exercise  of  its  faculties  and  franchises,  and 
the  complainant  must  abide  the  result.  If  errors  were  committed,  and  a  loss 
ensued,  a  court  of  equity  cannot  relieve  him.  It  is  one  of  the  chances  of  the 
enterprise  in  which  he  embarked. 

The  business  of  the  road  was  a  unit.  If  it  had  been  disintegrated  as  pro- 
posed by  the  complainant,  we  apprehend  it  would  have  been  found  that  the 
correlations  of  the  main  stem  and  the  branches  were  such,  and  that  the  expenses 
and  charges  incident  to  the  entire  business  and  those  of  the  several  parts  were 
so  interwoven  and  blended,  that  an  accurate  ascertainment  of  the  net  profit 
of  the  main  line  and  any  of  the  auxiliaries,  taken  separately  from  the  rest, 
would  have  been  ^practicable.  An  ancillary  road  may  be  short  and  yield  but 
little  income,  yet  by  reason  of  its  reaching  to  coal-fields,  or  from  other  local 
causes,  its  contributions  to  other  roads  of  the  series  may  be  very  large  and 
profitable.  Whether  in  this  case  the  partial  computation  insisted  upon  could 
or  could  not  have  been  made,  the  process  was  one  upon  which  the  company  was 
neither  bound  nor  had  the  right  to  enter.  We  hold  that  the  computation  by 
the  company  for  the  year  1868  was  made  upon  the  proper  basis,  and  that  the 
complainant  is  concluded  by  it.  We  are  of  the  opinion  that  the  rents  for  that 
year,  accruing  under  leases  taken  by  the  company  after  the  issuing  of  the  pre- 
ferred stock,  and  the  interest  upon  the  sterling  bonds  for  that  year  were  prop- 
erly paid,  and  that  there  were  no  net  earnings  earned  in  that  year  which  could 
be  properly  applied  in  payment  of  preferred  dividends.  These  views  are  fatal 
to  the  complainant's  case.  We  have  carefully  examined  all  the  authorities 
referred  to  by  his  learned  counsel.  None  of  them  are  in  hostility  to  the  con- 
clusions at  which  we  have  arrived. 

Decree  affirmed,. 

KING  V.  OHIO  &  MISSISSIPPI  RAILWAY  COMPANY. 
(Circuit  Court  for  Indiana:  9  Bissell,  27&-284.    1880.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  These  were  bills  filed  by  the  plaintiffs  as  original  and 
cross-bills,  some  of  them  claiming  to  be  bondholders  under  certain  mortgages 
or  deeds  of  trust,  and  Campbell  claiming  to  be  a  trustee  under  certain  deeds  of 
trust,  which  were  given  to  secure  certain  bonds  issued  by  the  railroad  company. 
These  bills  were  filed  in  1876  and  1877,  and  a  receiver  was  placed  in  possession 
of  the  property  under  the  order  of  the  court,  which  included  a  line  of  railway 
from  Cincinnati,  in  Ohio,  to  East  St.  Louis,  in  Illinois,  with  a  branch  to  Louis- 
TiUe,  and  what  is  called  the  Springfield  Division  in  Illinois.  It  was  conse- 
quiantly  a  railway  existing  and  operated  under  the  laws  of  three  states,  Ohio, 
Indiana  and  Illinois.  These  bills  asked  for  foreclosure  of  the  mortgages  or 
deeds  of  trust,  and  a  sale  of  all  the  property  of  the  railway  company.  Vari- 
ous mortgages  and  deeds  of  trust  had  been  given  on  parts  of  the  combined 
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railway  before  those  which  are  in'  controversy  here,  and  there  had  been  fore- 
closure proceedings  instituted  on  those  prior  mortgages  or  deeds  of  trust  in  the 
three  states,  and  sales  had  taken  place  of  different  portions  of  the  property, 
covering  altogether  the  entire  line  of  the  railway.  The  railway  has  continued 
to  be  operated  by  the  receiver,  under  the  direction  of  the  court,  since  the  bills 
in  this  case  were  filed.  Application  was  made  to  the  court  in  November  last, 
by  cross-bill,  on  behalf  of  certain  preferred  stockholders,  claiming  that  as  such  i 
they  were  entitled  to  priority  of  lien  over  all  indebtedness  and  mortgages  or 
deeds  of  trust,  made  after  the  date  of  certain  certificates  given  in  1867,  which 
will  be  more  particularly  referred  to  hereafter.  These  stockholders  were  al- 
lowed to  intervene  for  the  protection  of  their  interests  in  any  form  of  pleading 
that  they  might  select,  and  accordingly  they  have  filed  a  cross-bill,  setting  up 
their  claim  to  priority  of  lien,  and  to  that  cross-bill  a  demurrer  has  been  inter- 
posed by  those  representing  what  is  called  the  second  mortgage  or  deed  of 
trust,  and  other  indebtedness  of  the  company;  and  the  question  now  presented 
for  consideration  is  as  to  the  sufficiency  of  this  cross-bill.  It  is  difficult  to  pre- 
sent a  clear  and  intelligible  statement  of  the  facts  from  the  allegations  of  the 
cross-bill,  upon  which  the  preferred  stockholders  rely  for  the  enforcement  of 
their  priority  of  lien.  The  material  facts  seem  to  be  that  under  the  decrees 
and  sales  which  took  place  before  the  mortgages  and  deeds  of  trust  which  are 
in  controversy  here  were  executed,  Campbell  and  others  became  the  purchasers 
of  the  property,  as  trustees  of  creditors  and  stockholders  of  the  Ohio  &  Mis- 
sissippi Company,  for  the  purpose  of  providing  for  and  protecting  claims  of 
judgment  creditors  and  other  persons,  holding  liens  on  the  property,  and  also 
the  interests  of  the  stockholders;  that  in  exchange  for  and  as  a  payment  of  the 
interest  of  the  creditors  and  stockholders,  which,  it  is  alleged,  were  transferred 
to  the  trustees  and  held  by  them  for  the  purpose  aforesaid,  they  issued  their 
certificates  according  to  a  certain  stipulated  proportion  determined  by  certain 
considerations  as  to  priority  and  right  of  lien.  As  a  part  of  this  general  ar- 
rangement, which  took  place  in  the  sale  and  in  the  trust  created,  a  reorganiza- 
tion was  to  be  made  from  which  should  spring  a  new  corporation  with  the 
usual  powers  under  the  law  for  operating  the  road  and  creating  new  incum- 
brances and  liabilities;  and  this  arrangement  was  carried  into  effect,  and  in 
executing  the  various  contracts  and  arrangements  which  were  made,  the  pre- 
ferred stock  was  issued  with  the  certificates  in  the  form  referred  to,  and  these 
certificates  were  issued  for  the  certificates  issued  by  the  trustees. 

Before  stating  the  form  of  the  certificates,  we  may  refer  to  the  mortgages  or 
deeds  of  trust  which  are  sought  to  be  foreclosed  in  the  original  and  cross-suits. 
One  was  executed  December  24,  1867,  by  the  railway  company  to  Allen  Camp- 
bell and  J.  U.  F.  Odell.  This  was  on  the  railway  from  Cincinnati  to  East  St. 
Louis,  and  including  the  branch  to  Louisville  in  a  certain  contingency ;  and 
another  deed  of  trust  or  mortgage  was  executed  March  25,  1871,  by  the  O.  & 
M.  Co.  This  is  called  the  second  mortgage,  and  recites  the  lien  and  priority 
of  $6,800,000  of  first  mortgage  bonds.  This  last  mortgage  was  made  to  secure 
$4,000,000  of  bonds. 

The  certificates  which  were  issued  to  the  stockholders  were  in  the  following 
form: 

"This  is  to  certify  that is  entitled  to shares  of  the  preferred 

capital  stock  of  the  Ohio  &  Mississippi  Kailway  Company,  of  $100  each,  trans- 
ferable only  on  the  books  of  said  company  in  the  city  of  New  York,  in  person, 

or  by  attorney,  on  the  surrender  of  this  certificate.    The  preferred  stock  is  to 
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be  and  remain  a  first  claim  upon  the  property  of  the  corporation  after  its  in- 
debtedness, and  the  holder  thereof  shall  be  entitled  to  receive  from  the  net 
earnings  of  the  company  seven  per  cent,  per  annum,  payable  semi-annually, 
and  to  have  such  interest  paid  in  full  for  each  and  every  year  before  any  pay- 
ment of  dividend  upon  the  common  stock,  and  whenever  the  net  earnings  of 
the  corporation,  which  shall  be  applied  in  the  paj'ment  of  interest  on  the  pre- 
ferred stock  and  of  dividends  on  the  common  stock,  shall  be  more  than  suHi- 
cient  to  pay  both  said  interest  of  seven  per  cent,  on  the  preferred  stock,  in  full, 
and  seven  per  cent,  dividend  upon  the  common  stock  for  the  year  in  which 
said  net  earnings  are  so  applied,  then  the  excess  of  such  net  earnings,  after 
such  payments,  shall  be  divided  upon  the  preferred  and  common  shares  equally, 
share  by  share." 

§  563.  Preferred  shareholders  are  not  entitled  to  priorities  over  subsequent 
creditors. 

It  is  insisted  by  the  preferred  stockholders  that  because  of  their  ownership 
of  stock  in  this  way  they  severally  have  a  lien  and  security  and  first  claim 
upon  all  the  property  and  franchises  of  the  consolidated  railway  company 
which  existed  at  the  time  of  the  original  issue  of  such  preferred  stock,  which 
was  in  or  about  the  year  1867,  next  after  and  subject  only  to  the  indebtedness 
of  the  $6,800,000  mortgage  authorized  by  the  articles  of  agreement,  being  the 
indebtedness  created  by  the  mortgage  or  deed  of  trust  of  December  24^,  1867, 
and  June  23,  1869,  which  last  mortgage  covers  only  the  Louisville  branch.  Of 
course,  if  this  claim  were  well  founded  it  would  postpone  the  payment  of  all 
indebtedness  under  the  second  mortgage  until  the  claims  of  the  preferred 
stockholders  were  satisfied.  Both  the  original  and  cross-bills  of  1876-'7  are 
framed  on  the  assumption  that  this  claim  of  the  preferred  bondholders  was 
not  well  founded,  as  they  each  entirely  ignore  any  such  claim,  and  in  any  pay- 
ments which  have  been  made  by  the  receiver  on  the  first  and  second  mort- 
gages, this  claim  of  the  preferred  bondholders  has  also  been  disregarded. 

It  is  alleged  on  information  and  belief  that  the  existence  of  the  preferred 
stock  and  of  the  character  of  the  certificates  issued  for  the  same,  and  that  such 
stock  was  and  wonld  always  remain  secured  by  a  specific  lien  upon  all  the 
property  and  franchises  of  the  railway  company,  subject  only  to  the  indebted- 
ness created,  by  the  first  mortgage,  were  well  known  to  the  trustees  under 
the  second  mortgage,  and  also  to  the  holders  of  the  bonds  issued  under  the 
second  mortgage,  and,  in  short,  to  all  parties  who  are  claiming  their  liens  to  be 
superior  to  that  part  of  the  preferred  stockholders.  There  is  not  set  forth  Ja 
the  cross-bill  any  substantive  act  creating  a  specific  lien  upon  the  property  in 
the  way  of  mortgage  or  deed  of  trust  in  favor  of  the  preferred  stock,  unless  the 
certificates  or  some  agreements  or  stipulations  which  have  been  made  and 
referred  to  should  constitute  such  a  lien.  Whether  or  not,  therefore,  ther© 
was  a  specific  lien  must  depend  upon  what  actually  occurred,  and  what  agree- 
ments, stipulations  and  contracts  affecting  the  property  were  entered  into  by 
parties  who  had  the  right  to  incumber  it,  and  upon  what  might  have  been  in 
the  minds  of  the  perfected  stockholders  at  the  time  these  various  transactions 
took  place,  unless,  indeed,  their  conclusions  or  inferences  are  fairly  warranted 
by  the  acts  themselves.  It  is  said  in  the  certificates  that  the  preferred  stock 
was  to  be  and  remain  a  first  claim  upon  the  property  of  the  corporation  after 
its  indebtedness.  The  natural  inquiry  is,  what  indebtedness  does  this  refer  tof 
Does  it  mean  the  then  subsisting  indebtedness,  or  any  indebtedness  which 
might  exist  against  the  corporation  and  might  be  a  valid  lien  against  its  prop- 
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erty,  although  created  afterwards?  The  certificates  also  say  that  the  holder 
should  be  entitled  to  receive  from  the  net  earnings  of  the  company  seven  per 
cent.,  payable  semi-annually,  and  that  such  interest  should  be  paid  before  any 
pa\'ment  of  dividend  upon  the  common  stock,  and  that  whenever  the  net  earnings 
of  the  corporation  which  should  be  applied  in  payment  of  interest  on  the  pre- 
ferred stock,  and  to  dividends  on  the  common  stock,  should  be  more  than  suffi- 
cient to  pay  both,  for  the  years  in  which  said  net  earnings  are  so  applied,  then 
the  excess  of  such  net  earnings  after  such  payments  should  be  divided  upon 
the  preferred  and  common  shares  equally,  share  by  share.  Now,  was  the  object 
of  this  to  create  a  specific  lien  as  against  all  subsequent  creditors  of  the  prop- 
erty and  a  priority  over  them;  or  was  it  merely  an  agreement  made  to  indicate 
the  distinction  between  the  preferred  and  the  common  stockholders ;  and  would 
it  have  been  natural,  if  the  former  was  the  intention  of  the  parties,  that  they 
would  have  contented  themselves  merely  with  a  certificate  of  preferred  stock 
in  this  form  rather  than  some  clear,  unmistakable  declaration  which  should  con- 
stitute an  unquestioned  lien  upon  the  property  as  against  all  subsequent  cred- 
itors! 

It  seems  to  me  the  more  natural  construction  of  the  certiSoates,  and  of  all 
the  acts  which  took  place  between  the  company  and  the  stockholders  who  were 
thus  preferred,  was  that  they  were  providing  a  mode  by  which  a  preference 
should  be  given  to  particular  stockholders  over  others,  and  that  they  did  not 
contemplate  that  the  indebtedness  which  was  referred  to,  after  which  theirs 
was  to  be  a  first  claim,  was  the  indebtedness  only  which  was  then  existing 
against  the  property.  They  were  to  be  entitled  to  seven  per  cent,  from  the  net 
earnings  of  the  company  before  the  payment  of  dividend  upon  the  common 
stock,  and  when  these  net  earnings  thus  applied  on  the  preferred  stock  and  on 
the  common  stock  were  more  than  sufiicient  to  pay  both,  then  the  excess  was 
to  be  divided  between  them  equally,  both  common  and  preferred.  Besides,  it 
seems  to  me  from  the  nature  of  the  case  and  character  of  the  claim  which  is 
here  set  forth  by  these  preferred  stockholders  as  against  other  parties  claiming 
and  having  liens  upon  the  property,  that  the  claim  of  preferred  stockholders 
shoald  not  be  allowed  in  a  doubtful  case. 

§  664.  Rule  as  to  liens  of  stockholders  and  creditors.  • 

The  general  rule  is  that  stockholders  are  only  to  be  paid  after  the  claims  of 
other  lien  holders,  and  where  they  come  forward  and  insist  upon  having  a  pri- 
ority of  payment  over  mortgage  creditors,  a  specific  lien  beyond  all  doubt 
should  be  shown  to  exist  in  their  favor.  If  the  claim  of  the  preferred  stock- 
holders id  valid,  the  second  mortgage  creditors  may  well  ask.  when  is  their  debt 
to  be  paid?  It  is  only  by  construction,  not  very  clear  or  satisfactory,  that  the 
claim  of  the  preferred  stockholders  is  sought  to  be  made  out  in  this  case.  It  is 
a  claim  brought  forward  after  a  long  delay,  and  does  not,  under  the  circum- 
stances, commend  itself  very  strongly  to  the  equitable  consideration  of  the 
court.    On  the  whole,  therefore,  I  shall  sustain  the  demurrer  to  the  cross-bill. 

DODGE  V.  WOOLSEY. 
(18  Howard,  831-380.    1855.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Ohio. 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  It  must  often  happen  under  such  a  government  as 

that  of  the  United  States  that  constitutional  questions  will  be  brought  to  this 
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court  for  decision,  demanding  extended  investigation  and  its  most  careful  judg- 
ment. This  is  one  of  that  kind ;  but  fortunately  it  involves  no  new  principles, 
nor  any  assertion  of  judicial  action  which  has  not  been  repeatedly  declared  to 
be  within  the  constitutional  and  legislative  jurisdiction  of  the  courts  of  the 
United  States,  and  by  way  of  appeal  or  by  writ  of  error,  as  the  case  may  be, 
within  that  of  the  supreme  court.  It  is  a  suit  in  chancery  which  was  brought 
by  John  M.  Woolsey,  in  the  circuit  court  of  the  Uuited  States  for  the  district 
of  Ohio,  seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the  state  of  Ohio 
on  the  Commercial  Branch  Bank  of  Cleveland,  a  branch  of  the  State  Bank  of 
Ohio.  He  makes  George  C.  Dodge,  the  tax  collector,  the  directors  of  the  bank, 
and  the  bank  itself,  defendants. 

Woolsey  avers  that  he  is  a  citizen  of  the  state  of  Connecticut;  that  be  is 
the  owner  of  thirty  shares  in  the  Branch  Bank  of  Cleveland;  that  Dodge  and 
the  other  defendants  are  all  citizens  of  the  state  of  Ohio,  and  that  the  Com- 
mercial Bank  of  Cleveland  is  a  corporation,  and  was  made  such  as  a  branch  of 
the  State  Bank  of  Ohio  by  an  act  of  the  general  assembly  of  that  state  passed 
the  24:th  of  February,  1845,  entitled  "An  act  to  incorporate  the  State  Bank  of 
Ohio  and  othei;  banking  companies."  He  alleges  that  the  Commercial  Bank 
has  in  all  things  complied  with  the  requirements  of  its  charter,  and  that,  by  the 
sixtieth  section  of  the  act  it  is  declared  that  each  banking  company  organized 
under  it  and  complying  with  its  provisions  shall,  semi-annually,  on  the  1st  of 
May  and  1st  of  November  of  each  year,  those  being  the  days  few  declaring  div- 
idends, set  off  to  the  state  of  Ohio  six  per  cent,  on  the  profits,  deducting  there- 
from the  expenses  and  ascertained  losses  of  the  company  for  six  months  next 
preceding  each  dividend  day,  and  that  the  sums  so  set  off  shall  be  in  lieu  of  all 
taxes  to  which  said  company  or  the  stockholders  thereof,  on  account  of  stock 
owned  therein,  would  otherwise  be  subject ;  and  that  the  cashier  of  such  com- 
pany shall,  within  ten  days  thereafter,  inform  the  auditor  of  the  state  of  Ohio 
of  the  amount  set  off,  and  shall  pay  the  same  to  the  treasurer  of  the  state  on 
the  order  of  the  auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had  at  all  times  complied  with  the 
requirements  of  the  act;  that  in  the  year  1858  it  set  off  to  the  state  six  per 
^cnt.  on  the  two  semi-annual  dividends  which  had  been  made  in  that  year,  on  the 
first  day  of  May  and  the  first  day  of  November,  which  amounted  in  the  aggregate 
to  the  sum  of  $8,206.65 ;  that  the  same  had  been  notified  to  the  auditor,  and  that 
the  bank  had  always  been  ready  to  pay  the  same  when  demanded.  The  complain- 
ant then  avers  that  three  years  before  bringing  his  suit,  having  full  confidence 
that  the  state  of  Ohio  would  observe  good  faith  towards  the  bank,  in  respect  to  its 
franchises  and  privileges  conferred  upon  it  by  the  act  of  incorporation,  and 
that  it  would  adhere  with  fidelity  to  the  rule  of  taxation  provided  for  in  the 
charter,  he  had  purchased  thirty  shares  of  the  capital  stock  of  the  bank,  and 
that  he  was  then  the  owner  of  the  same.  He  further  states,  after  he  had  made 
such  purchases,  that  on  the  17tb  of  June,  1851,  a  draft  of  a  new  constitution, 
had  been  submitted  to  the  electors  of  the  state  for  their  acceptance  or  rejec- 
tion, which,  if  accepted  by  a  majority  of  the  electors  who  should  vote,  was  to 
take  effect  as  the  constitution  of  the  state  on  the  1st  of  September,  1851.  It  is 
admitted  that  it  was  aceepted ;  that  it  became,  and  now  is,  the  constitution  of 
the  state  of  Ohio.  It  is  provided  in  sections  2  and  3  of  the  twelfth  article  of 
that  constitution  that  laws  shall  be  passed  taxing  by  an  uniform  rule  all  mon- 
eys, credits,  investments  in  bonds,  stock,  joint-stock  comffanies  or  otherwise, 
and  that  the  general  assembly  shall  provide  by  law  for  taxing  the  notes  and 
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bills  discoanted  or  purchased,  money  loaned,  and  all  other  property,  eflFects  or 
daes  whatever,  without  deduction,  of  all  banks  now  existing  or  hereafter  cre- 
ated, and  of  all  bankers,  so  that  all  property  employed  in  banking  shall  always 
bear  a  burden  of  taxation  equal  to  that  imposed  on  the  property  of  individuals. 
And  in  the  fourth  section  of  the  thirteenth  article  of  the  constitution  of  1851 
it  is  further  declared  that  the  property  of  corporations  now  existing  or  here- 
after created  shall  be  subject  to  taxation  as  the  property  of  individuals. 

It  appears  also  by  the  bill  that  the  general  assembly  of  the  state  of  Ohio 
passed  an  act  on  the  13th  of  April,  1S52,  for  the  assessment  and  taxation  of  all 
property  in  the  state,  and  for  levjnng  taxes  on  the  same  according  to  its  true 
value  in  money,  in  which  it  is  declared  to  be  the  duty  of  the  president  and 
cashier  of  every  bank  or  banking  company  "  that  shall  have  been,  or  may  here- 
after be,  incorporated  by  the  laws  of  the  state,  and  having  the  right  to  issue 
bills  for  circulation  as  money,  to  make  and  return,  under  oath,  to  the  auditor 
of  the  county  in  which  such  banks  may  be,  in  the  month  of  May,  annually,  a 
written  statement  containing,  first,  the  average  amount  of  notes  and  bills  dis- 
counted or  purchased,  which  amount  shall  include  all  the  loans  or  discounts, 
whether  originally  made,  or  renewed  during  the  year,  or  at  any  time  previous; 
whether  made  on  bills  of  exchange,  notes,  bonds,  mortgages  or  other  evidence 
of  indebtedness,  at  their  actual  cost  value  in  money;  whether  due  previous  to, 
daring  or  after  the  period  aforesaid,  and  on  which  said  banking  company  has, 
at  any  time,  recovered  or  received,  or  is  entitled  to  receive,  any  profit  or  con- 
sideration whatever,  either  in  the  shape  of  interest,  discount,  exchange  or  oth- 
erwise; and  secondly,  the  average  amount  of  all  other  moneys,  effects  or  dues 
of  every  description,  belonging  to  such  bank  or  banking  company,  loaned,  in- 
vested, or  Otherwise  used  or  employed,  with  a  view  to  profit,  or  upon  which 
such  bank  or  banking  company  receives,  or  is  entitled  to  receive,  interest." 

The  act  then  makes  it  the  duty  of  the  auditors,  in  the  counties  in  which  a 
bank  or  banking  companies  may  be,  to  receive  from  them  returns  of  notes  and 
bills  discounted,  and  all  other  moneys  and  effects  or  dues,  as  provided  for  in 
the  nineteenth  section  of  the  act,  to  enter  the  same  for  taxation  upon  the  grand 
duplicate  of  the  property  of  the  county,  and  upon  the  city  duplicate  for  city 
taxes,  in  cases  where  the  city  tax  is  not  returned  upon  the  grand  duplicate,  but 
is  collected  by  city  officers ;  which  amount  so  returned  and  entered  shall  be 
taxed  for  the  same  purposes  and  to  the  same  extent  that  personal  property  is 
or  ma}'  be  taxed,  in  the  place  where  such  bank  or  banking  company  is  situated. 
It  is  then  averred  that  the  president  and  cashier  of  the  Commercial  Bank  of 
Cleveland,  fearing  the  penalty  imposed  by  the  act  for  a  refusal  or  neglect  to 
make  a  return  according  to  the  act,  did,  in  the  month  of  May,  in  the  year  1852, 
make  a  return,  protesting  against  the  right  of  the  state  to  assess  a  tax  upon  the 
bank,  other  than  that  which  was  provided  for  in  the  charter  of  its  incorpora- 
tion of  the  24th  February,  1845.  But  it  appears  that  the  return  so  coerced 
from  the  president  and  directors  of  the  bank  had  been  assessed  by  the  auditor, 
for  the  tax  of  1852,  at  $10,197.55,  exceeding  by  $7,526.72  the  amount  of  tax 
for  which  the  bank  was  liable  under  its  charter,  which  George  C.  Dodge,  as 
collector  of  taxes,  seized  and  collected  by  distress  on  its  moneys.  It  is  also 
shown  by  the  bill  that  there  has  been  another  entry  of  taxation  against  the 
bank  for  the  year  1853,  of  $14,771.87,  exceeding  the  sum  to  which  it  is  liable 
under  its  charter  by  $11,665.22  for  that  year. 

It  is  against  the  collection  of  this  tax  that  John  M.  Woolsey,  as  a  stockholder 
in  the  bank,  has  brought  this  suit,  claiming  an  exemption  from  it  as  a  stocjk- 
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holder,  upon  the  groand  that  the  act  of  the  general  assembly  of  the  state  of 
Ohio,  and  the  tax  assessed  nnder  it  upon  the  bank,  are  in  violation  of  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts. 
And  he  seeks  the  aid  of  the  circuit  court  to  enjoin  Dodge,  the  defendant,  from 
collecting  the  same  from  the  bank,  as  collector  of  taxes,  as  he  had  threatened 
to  do  by  distress,  and  as  he  had  done  for  the  assessed  tax  for  the  year  1852. 

The  complainant  gives  a  further  aspect  to  his  suit  which  it  is  also  proper  to 
notice.  It  is,  if  the  taxes  are  permitted  to  be  assessed  and  collected  from  the 
bank,  under  the  act  of  the  13th  of  April,  1852,  it  will  virtually  destroy  and 
annul  the  contract  between  the  state  and  the  bank,  in  respect  to  the  tax 
which  the  state  imposed  upon  it  by  the  charter  of  its  incorporation,  in  lieu  of 
all  other  taxes  upon  the  bank  or  the  stockholders  thereof,  on  account  of  stock 
owned  therein;  that  his  stock  will  be  thereby  lessened  in  value,  his  dividends 
diminished;  and  that  the  tax  is  so  onerous  upon  the  bank  that  it  will  compel 
a  suspension  and  final  cessation  of  its  business.  He  finally  declares  that  as  a 
stockholder,  on  his  own  behalf,  he  had  requested  the  directors  of  the  bank  to 
take  measures,  by  suit  or  otherwise,  to  assert  the  franchises  of  the  bank  against 
the  collection  of  what  he  believes  to  be  an  unconstitutional  tax,  and  that  they 
bad  refused  to  do  so. 

To  this  bill  the  defendant  George  C.  Dodge  filed  an  answer.  The  other 
defendants  did  not  answer.  He  admits  the  material  allegations  of  the  bill, 
except  the  allegation  that  the  tax  law  of  April  13,  1852,  is  unconstitutional; 
says  that  the  act  is  in  conformity  with  the  constitution  of  Ohio,  which  took 
effect  September  1, 1851,  and  that  it  is  in  harmony  with  the  constitution  of  the 
United  States.  He  denies  that  any  application  was  made  by  Woolsey  to  the 
directors  of  the  bank,  to  take  measures,  by  salt  or  otherwise,  to  prevent  the  col- 
lection of  the  tax,  and  insists  that  this  averment  was  inserted  .merely  for  the 
purpose  of  giving  color  to  a  proceeding  in  chancery.  That  the  complainant 
would  not  have  sustained  an  irreparable  injnry  even  if  he  had,  as  treasurer, 
proceeded  to  distrain  for  the  tax ;  for  that  the  bank  would  have  had  a  remedy 
at  law  against  him  for  all  damages  which  might  have  been  sustained  in  con- 
sequence of  such  distress,  as  he  is  worth,  at  a  reasonable  estimate,  $80,000  after 
the  payment  of  all  his  debts.  And  he  insists  that  the  complainant  had  not  ex- 
hibited such  a  case  as  entitled  him  to  the  interposition  of  a  court  of  equity. 
To  this«answer  a  general  replication  was  filed.  But  it  was  agreed  by  the  coun- 
sel in  the  cause  that  the  complainant  had,  by  his  attorney,  addressed  a  letter 
to  the  Commercial  Bank  of  Cleveland,  to  institute  proper  proceedings  to  prevent 
the  collection  of  the  tax  by  Dodge,  in  the  same  manner  as  had  been  done  by 
the  attorney  of  a  stockholder  in  the  Canal  Bank  of  Cleveland,  for  a  tax  assessed 
upon  it  under  the  same  act,  and  that  the  action  of  the  board  of  the  Commercial 
Bank,  in  answer  to  Woolsey's  application,  was  the  same  as  had  been  given  by 
the  directors  of  the  Canal  Bank.  That  resolution  was  in  these  words:  '* Re- 
solved, that  we  fully  concur  in  the  views  expressed  in  said  letter  as  to  the 
illegality  of  the  tax  therein  named,  and  believe  it  to  be  in  no  way  binding  upon 
the  bank;  but,  in  consideration  of  the  many  obstacles  in  the  way  of  testing  the 
law  in  the  courts  of  the  state,  we  cannot  consent  to  take  the  action  which  we 
are  called  upon  to  take,  but  must  leave  the  said  Kleman  to  pursue  such  meas- 
ures as  he  may  deem  best  in  the  premises." 

Upon  the  foregoing  pleadings  and  admission,  the  circuit  court  rendered  a 
final  decree  for  the  complainant,  perpetually  enjoining  the  treasurer  against  the 
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csollection  of  the  tax,  under  the  act  of  the  13th  February,  1852,  and  subjecting 
the  defendant  Dodge  to  the  payment  of  the  costs  of  the  suit.  From  that 
decision  the  defendant  Dodge  has  appealed  to  this  court.  His  counsel  have 
relied  upon  the  following  points  to  sustain  the  appeal:  1.  The  complainant 
does  not  show  himself  to  be  entitled  to  relief  in  a  court  of  chancery,  because 
the  charter  of  the  bank  provides  that  its  affairs  shall  be  managed  by  a  board  of 
directors,  and  that  they  are  not  amenable  to  the  stockholders  for  an  error  of 
judgment  merely.  And  that,  in  order  to  make  them  so,  it  should  have  been 
averred  that  they  were  in  collusion  with  the  tax  collector  in  their  refusal  to 
take  legal  steps  to  test  the  validity  of  the  tax.  2.  It  was  urged  that  this  suit 
had  been  improperly  brought  in  the  circuit  court  of  the  United  States  for  the 
district  of  Ohio,  because  it  is  a  contrivance  to  create  a  jurisdiction,  where  none 
fairly  exists,  by  substituting  an  individual  stockholder  in  place  of  the  Com- 
mercial Bank  as  complainant,  and  making  the  directors  defendants;  the 
stockholder  being  made  complainant,  because  he  is  a  citizen  of  the  state  of 
Ck>nnecticut,  and  the  directors  being  made  defendants  to  give  countenance  to 
his  suit.  3.  It  was  said,  if  the  foregoing  points  were  not  available  to  defeat 
the  action,  that  it  might  be  contended  that  the  defendant  was  in  the  discharge 
of  his  official  duty  when  interrupted  by  the  mandate  of  the  circuit  court,  and 
that  the  tax  had  been  properly  assessed  by  the  law  of  the  state,  in  conformity 
with  its  constitution  of  the  1st  September,  1851. 

§  565*  A  court  of  equity  will  eivtertain  a  suit  by  a  stockholder  on  hehdifofthe 
corporation  on  refusal  of  the  corporation  to  sue  on  proper  request. 

We  will  consider  the  points  in  their  order.  The  first  comprehends  two  prop- 
ositions, namely :  that  courts  of  equity  have  no  jurisdiction  over  corporations, 
as  such,  at  the  suit  of  a  stockholder  for  violations  of  charters,  and  none  for  the 
errors  of  judgment  of  those  who  manage  their  business  ordinarily.  There  has 
been  a  conflict  of  judicial  authority  in  both.  Still,  it  has  been  found  necessary, 
for  prevention  of  injuries  for  which  common  law  courts  were  inadequate,  to  en- 
tertain in  equity  such  a  jurisdiction  in  the  progressive  development  of  the 
powers  and  effects  of  private  corporations  upon  all  the  business  and  interests 
of  society.  It  is  now  no  longer  doubted,  either  in  England  or  the  United  States, 
that  courts  of  equity,  in^  both,  have  a  jurisdiction  over  corporations,  at  the  in- 
stance of  one  or  more  of  their  members,  to  apply  preventive  remedies  by 
injanction,  to  restrain  those  who  administer  them  from  doing  acts  which  would 
amount  to  a  violation  of  charters,  or  to  prevent  any  misapplication  of  their 
capitals  or  profits,  which  might  result  in  lessening  the  dividends  of  stockholders, 
or  the  value  of  their  shares,  as  either  may  be  protected  by  the  franchises  of  a 
corporation,  if  the  acts  intended  to  be  done  create  what  is  in  the  law  denomi- 
nated a  breach  of  trust.  And  the  jurisdiction  extends  to  inquire  into,  and  to 
enjoin,  as  the  case  may  require  that  to  be  done,  any  proceedings  by  individuals, 
in  whatever  character  they  may  profess  to  act,  if  the  subject  of  complaint  is  an 
imputed  violation  of  a  corporate  franchise,  or  the  denial  of  a  right  growing  out 
of  it,  for  which  there  is  not  an  adequate  remedy  at  law.  Cunliffe  v.  Manches- 
ter &  Bolton  Canal  Co.,  2  Euss.  &  Mylne,  480,  n,;  Ware  w.  Grand  Junction 
Water  Co.,  2  Russ.  &  Mylne,  470;  Bagsbaw  v.  Eastern  Counties  E'y  Co.,  7 
Ilare  Ch.,  114;  Angell  &  Ames,  4th  ed.,  424,  and  the  other  cases  there  cited. 

It  was  rnled  in  the  case  of  Cunliffe  v,  Manchester  &  Bolton  Canal  Co.,  2 
Kuss.  <&:  Mylne,  481,  that  where  the  legal  remedy  against  a  corporation  is  inad- 
equate, a  court  of  equity  will  interfere,  and  that  there  were  cases  in  which  a 

bill  in  equity  will  lie  against  a  corporation  by  one  of  its  members.     ^^It  is  a 
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breach  of  trust  towards  a  shareholder  in  a  joint  stock  incorporated  compan3% 
established  for  certain  definite  purposes  prescribed  by  its  charter,  if  the  funds 
or  credit  of  the  company  are,  without  his  consent,  diverted  from  such  purpose, 
though  the  misapplication  be  sanctioned  by  the  votes  of  a  majority;  and,  there- 
fore, he  may  file  a  bill  in  equity  against  the  company,  in  his  own  behalf,  to 
restrain  the  company  by  injunction  from  any  such  diversion  or  misapplication." 
In  the  case  of  Ware  v.  Grand  Junction  Water  Co.,  2  Euss.  &  Mylne,  470,  a  brill 
filed  by  a  member  of  the  company  against  it.  Lord  Brougham  said:  "It  is  said 
this  is  an  attempt  on  the  part  of  the  company  to  do  acts  which  they  are  not 
empowered  to  do  by  the  acts  of  parliament,"  meaning  the  charter  of  the  com- 
pany; "so  far  I  restrain  them  by  injunction."  "Indeed,  an  investment  in  the 
stock  of  a  corporation  must,  by  every  one,  be  considered  a  wild  speculation,  if 
it  exposed  the  owners  of  the  stock  to  all  sorts  of  risk  in  support  of  plausible 
projects  not  set  forth  and  authorized  by  the  act  of  incorporation,  and  which 
may  possibly  lead  to  extraordinary  losses."  The  same  jurisdiction  was  invoked 
and  applied  in  the  case  of  Bagshaw  v.  Eastern  Counties  R'y  Co. ;  so,  also,  in 
Coleman  v.  The  same  company,  10  Beav.  Ch.,  1.  It  appeared  in  that  case  that 
the  directors  of  the  company,  for  the  purposo  of  increasing  their  traffic,  pro- 
posed to  guaranty  certain  profits,  and  to  secure  the  capital  of  an  intended 
steam  packet  company,  which  was  to  act  in  connection  with  the  railway.  It 
was  held,  such  a  transaction  was  not  within  the  scope  of  their  powers,  and 
they  were  restrained  by  injunction.  And  in  the  second  place,  that  in  such  a 
case  one  of  the  shareholders  in  the  railway  company  was  entitled  to  sue  in  be- 
half of  himself  and  all  the  other  shareholders,  except  the  directors,  who  were 
defendants,  although  some  of  the  shareholders  had  taken  shares  in  the  steam 
packet  company.  It  was  contended  in  this  case  that  the  corporation  might 
pledge,  without  limit,  the  funds  of  the  company  for  the  encouragement  of 
other  transactions,  however  various  and  extensive,  provided  the  object  of  that 
liability  was  to  increase  the  traffic  upon  the  railway,  and  thereby  increase  the 
traffic  to  the  shareholders.  But  the  master  of  the  rolls,  Lord  Langdale,  said 
"  there  was  no  authority  for  anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  corporation  to  apply  its  capital  to  ob- 
jects not  contemplated  by  its  charter,  but  also  to  apply  its  profits.  And 
therefore  a  shareholder  may  maintain  a  bill  in  equity  against  the  directors  and 
compel  the  company  to  refund  any  of  the  profits  thus  improperly  applied.  It 
is  an  improper  application  for  a  railway  company  to  invest  the  profits  of  the 
company  in  the  purchase  of  shares  in  another  company.  The  dividend  (says 
Lord  Langdale,  in  Solamons  v.  Laing,  14  Jurist,  for  December,  1850),  which  be- 
longs to  the  shareholders,  and  is  divisible  among  them,  may  be  applied  sever- 
ally as  their  own  property;  but  the  company  itself  or  the  directors,  or  any 
number  of  shareholders,  at  a  meeting  or  otherwise,  have  no  right  to  dispose  of 
his  shares  of  the  general  dividends,  which  belong  to  the  particular  shareholder, 
in  any  manner  contrary  to  the  will,  or  without  the  consent  or  authority,  of 
that  particular  shareholder.  We  do  not  mean  to  say  that  the  jurisdiction  in 
equity  over  corporations  at  the  suit  of  a  shareholder  has  not  been  contested. 
The  cases  cited  in  this  argument  show  it  to  have  been  otherwise;  but  when  the 
case  of  Hodges  v.  New  England  Screw  Co.  was  cited  against  it  —  we  may  say 
the  best  argued  and  judicially  considered  case  which  we  know  upon  the  point, 
both  upon  the  original  hearing  and  rehearing  of  that  cause, —  the  counsel  could 
not  have  been  aware  of  the  fact  that,  upon  the  rehearing  of  it,  the  learned 
court,  which  had  decided  that  courts  of  equity  have  no  jurisdiction  over  cor- 
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porations,  as  such,  at  the  snit  of  a  stockholder  for  violations  of  charter,  reviewed 
and  recalled  that  conclusion.  The  language  of  the  court  is :  "  We  have  thought 
it  oar  duty  to  review  in  this  general  form  this  new  and  unsettled  jurisdiction, 
and  to  say,  in  view  of  the  novelty  and  importance  of  the  subject,  and  the 
additional  light  which  has  been  thrown  upon  it  since  the  trial,  we  consider  the 
jurisdiction  of  this  court  over  corporations  for  breaches  of  charter,  at  the  suit 
of  shareholders,  and  how  far  it  shall  be  extended,  and  subject  to  what  limits, 
is  still  an  open  question  in  this  court.  1  Rhode  Island  Reports,  312 — rehear- 
ing of  the  case,  September  term,  1853." 

The  result  of  the  cases  is  well  stated  in  AngoU  &  Ames,  paragraphs  391, 
393 :  "  In  cases  where  the  legal  remedy  against  a  corporation  is  inadequate,  a 
court  of  equity  will  interfere,  is  well  settled,  and  there  are  cases  in  which  a 
bill  in  equity  will  lie  against  a  corporation  by  one  of  its  members."  "Though 
the  result  of  the  authorities  clearly  is,  that  in  a  corporation,  when  acting  within 
the  scope  of  and  in  obedience  to  the  provisions  of  its  constitution,  the  will 
of  the  majority,  duly  expressed  at  a  legally  constituted  meeting,  must  govern, 
yet,  beyond  the  limits  of  the  act  of  incorporation,  the  will  of  the  majority  can- 
not make  an  act  valid;  and  the  powers  of  a  court  of  equity  may  be  put  in 
motion  at  the  instance  of  a  single  shareholder,  if  he  can  show  that  the  cor- 
poration are  employing  their  statutory  powers  for  the  accomplishment  of  pur- 
poses not  within  the  scope  of  their  institution.  Yet  it  is  to  be  observed  that 
there  is  an  important  distinction  between  this  class  of  cases  and  those  in  which 
there  is  no  breach  of  trust,  but  only  error  and  misapprehension,  or  simple  negli- 
gence on  the  part  of  the  directors." 

We  have,  then,  the  rule  and  its  limitation.  It  is  contended  that  this  case  is 
within  the  limitation ;  or  that  the  directors  of  the  Commercial  Bank  of  Cleveland, 
in  their  action  in  respect  to  the  tax  assessed  upon  it,  under  the  act  of  April  18, 
1S52,  and  in  their  refusal  to  take  proper  measures  for  testing  its  validity,  have 
committed  an  "  error  of  judgment  merely."  It  is  obvious,  from  the  rule,  that 
the  circumstances  of  each  case  must  determine  the  jurisdiction  of  a  court  of 
equity  to  give  the  relief  sought.  That  the  pleadings  must  be  relied  upon  to 
collect  what  they  are,  to  ascertain  in  what  character  and  to  what  end  a  share- 
holder invokes  the  interposition  of  a  court  of  equit}'',  on  account  of  the  mis- 
management of  a  board  of  directors.  Whether  such  acts  are  out  of  or  beyond 
the  limits  of  the  act  of  incorporation,  either  of  commission  contrary  thereto, 
or  of  negligence  in  not  doing  what  it  may  be  their  chartered  duty  to  do. 

§  666.  A  court  of  equity  will  entertain  suit  of  stoclcholder  to  enjoin  collection 
of  illegal  taxes  against  corporation  on  refusal  of  corporation  to  bring  suit. 

This  brings  us  to  the  inquiry  as  to  what  the  directors  have  done  in  this  case, 
and  what  they  refused  to  do  upon  the  application  of  their  co-corporator,  John 
M.  Woolsey.  After  a  full  statement  of  his  case,  comprehending  all  of  his 
rights  and  theirs  also,  alleging  in  his  bill  that  his  object  was  to  test  the  valid- 
ity of  a  tax  upon  the  ground  that  it  was  unconstitutional,  because  it  impaired 
the  obligation  of  a  contract  made  by  the  state  of  Ohio  with  the  Commercial 
Bank  of  Cleveland,  and  the  stockholders  thereof,  he  represents  in  his  own 
behalf,  as  a  stockholder,  that  he  had  applied  to  the  directors,  requesting  them 
to  take  measures,  by  suit  or  otherwise,  to  prevent  the  collection  of  the  tax  by 
the  treasurer,  and  that  ihey  refused  to  do  so,  accompanying,  however,  their 
refusal  with  the  declaration  that  they  fully  concurred  with  Woolsey  in  his 
views  as  to  the  illegality  of  the  tax;  that  they  believed  it  in  no  way  bind- 
ing upon  the  bank,  but  that,  in  consideration  of  the  many  obstacles  in  the  way 
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of  resisting  the  collection  of  the  tan  in  the  courts  of  the  state,  they  could 
not  consent  to  take  legal  measures  for  testing  it.  Besides  this  refusal,  the 
papers  in  the  case  disclose  the  fact  that  the  directors  had  previously  made 
two  protests  against  the  constitutionality  of  the  tax,  because  it  was  repug- 
nant to  the  constitution  of  the  United  States,  and  to  that  of  Ohio  also,  both 
concluding  with  a  resolution  that  they  would  not,  as  then  advised,  pay  the 
tax,  unless  compelled  by  law  to  do  so,  and  that  they  were  determined  to  rely 
upon  the  constitutional  and  legal  rights  of  the  bank  under  its  charter.  Now, 
in  our  view,  the  refusal  upon  the  part  of  the  directors,  by  their  own  showing, 
partakes  more  of  disregard  of  duty  than  of  an  error  of  jadgment.  It  was  a 
non-performance  of  a  confessed  official  oWigation,  amounting  to  what  the  law 
considers  a  breach  of  trust,  though  it  may  not  involve  intentional  moral  de- 
linquency. It  was  a  mistake,  it  is  true,  of  what  their  duty  required  from 
them,  according  to  their  own  sense  of  it,  but,  being  a  duty  by  their  own  con- 
fession, their  refusal  was  an  act  outside  of  the  obligation  which  the  charter 
imposed  upon  them  to  protect  what  they  conscientiously  believed  to  be  the 
franchises  of  the  bank.  A  sense  of  duty,  and  conduct  contrary  to  it,  is  not 
"an  error  of  judgment  merely,"  and  cannot  be  so  called  in  any  case.  It 
amounted  to  an  illegal  application  of  the  profits  due  to  the  stockholders  of  the 
bank,  into  which  a  court  of  equity  will  inquire  to  prevent  its  being  made. 

§  667.  directors  proper  parties  in  such  suit 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors  was  not  "an 
error  of  judgment  merely,"  but  a  breach  of  duty,  it  is  our  opinion  that  they 
were  properly  made  parties  to  the  bill,  and  that  the  jurisdiction  of  a  court  of 
equity  reaches  such  a  case,  to  give  such  a  remedy  as  its  circumstances  may 
require.  This  conclusion  makes  it  unnecessary  for  us  to  notice  further  the 
point  made  by  the  counsel  that  the  suit  should  have  been  brought  in  the  name 
of  the  corporation,  in  support  of  which  they  cited  the  case  of  The  Bank  of  the 
United  States  v,  Osborn.  The  obvious  difference  between  this  case  and  that 
is  that  the  Bank  of  the  United  States  brought  a  bill  in  the  circuit  court  of  the 
United  States  for  the  district  of  Ohio,  to  resist  a  tax  assessed  under  an  act  of 
that  state,  and  executed  by  its  auditor,  and  here  the  directors  of  the  Commer- 
cial Bank  of  Cleveland,  by  refusing  to  do  what  they  had  declared  it  to  be  their 
duty  to  do,  have  forced  one  of  its  corporators,  in  self-defense,  to  sue.  If  the 
directors  had  done  so  in  a  state  court  of  Ohio,  and  put  their  case  upon  the  un- 
constitutionality of  the  tax  act,  because  it  impaired  the  obligation  of  a  con- 
tract, and  had  the  decision  been  against  such  claim,  the  judgment  of  the  state 
court  could  have  been  re-examined,  in  that  particular,  in  the  supreme  court  of 
the  United  States,  under  the  same  authority  o»  jurisdiction  by  which  it  re- 
versed the  judgment  of  the  supreme  court  oiF  Ohio,  in  the  case  of  Piqua 
Branch  of  the  State  Bank  of  Ohio  v,  Knoop,  16  How.,  369. 

§  568«  United  States  circuit  court  has  jurisdiction  of  suit  iroitght  hy  stock- 
holder reside7it  in  different  state,  on  behalf  of  corporation,  although  the  corpora- 
tion  was  resident  of  same  state  as  defendant. 

But  it  was  said  in  the  argument  that  this  suit  had  been  improperly  brought 
in  the  circuit  court  of  the  United  States,  because  it  was  a  contrivance  by 
Woolsey,  or  between  him  and  the  directors  of  the  bank,  to  give  that  court 
jurisdiction  on  account  of  their  residence  and  citizenship  being  in  different 
states.  That  the  subject  matter  of  the  suit  was  within  the  exclusive  jurisdic- 
tion of  the  state  courts,  and  that,  if  the  jurisdiction  in  the  courts  of  the  United 
States  was  sustained,  it  would  make  inoperative  to  a  great  extent  the  seventh 
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amendment  of  the  constitution  of  the  United  States  and  the  sixteenth  section 
of  the  judiciary  act  of  1789,  this  last  being  a  declaratory  act,  settling  the  law 
as  to  cases  of  equity  jurisdiction,  in  the  nature  of  a  proviso,  limitation  or  ex- 
ception to  its  exercise.  And  further,  that  it  would  make  the  judiciary  of  the 
United  States  paramount  to  that  of  the  individual  states,  and  the  legislative 
and  executive  departments  of  the  federal  government  paramount  to  the  same 
departments  of  the  individual  states. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is  the  assertion 
of  a  fact  which  does  not  appear  in  the  case,  one  which  the  defendants  should 
have  proved  if  they  meant  to  rely  upon  it  to  abate  or  defeat  the  complainant's 
suit,  and  that  not  having  done  so  as  they  might  have  attempted  to  do,  we  can- 
not presume  its  existence.  Mr.  Woolsey's  right,  as  a  citizen  of  the  state  of 
Connecticut,  to  sue  citizens  of  the  state  of  Ohio  in  the  courts  of  the  United 
States  for  that  state,  cannot  be  questioned.  The  papers  in  the  case  also  show 
that  the  directors  and  himself  occupy  antagonistic  grounds  in  respect  to  the  con- 
troversy which  their  refusal  to  sue  forced  him  to  take  in  defense  of  his  rights 
as  a  shareholder  in  the  bank.  !N^or  can  the  counsel  for  the  defendant  assume 
the  existence  of  such  a  fact  in  the  argument  of  their  ca!se  in  this  court,  in  the 
absence  of  any  attempt  on  their  part  to  prove  it  in  the  circuit  court. 

We  remark,  as  to  the  subject  matter  of  the  suit  being  within  the  exclusive 
jurisdiction  of  the  state  courts,  that  the  courts  of  the  United  States  and  the 
oonrts  of  the  states  have  concurrent  jurisdiction  in  all  cases  between  citizens  of 
different  states,  whatever  may  be  the  matter  in  controversy,  if  it  be  one  for 
judicial  cognizance.  Such  is  the  constitution  of  the  United  States,  and  the 
legislation  of  congress  ^^  in  pursuance  thereof."  And  when  it  was  urged  that 
the  jurisdiction  of  the  case  belonged  exclusively  to  the  state  courts  of  Ohio, 
under  the  seventh  article  of  the  amendments  to  the  constitution,  and  the  six- 
teenth section  of  the  judiciary  act  of  17S9  was  invoked  to  sustain  the  position, 
it  seems  it  was  forgotten  that  this  court  and  other  courts  of  the  United  States 
had  repeatedly  decided  that  the  equity  jurisdiction  of  the  courts  of  the  United 
States  is  independent  of  the  local  law  of  any  state,  and  is  the  same  in  nature 
and  extent  as  the  equity  jurisdiction  of  England,  from  which  it  is  derived,  and 
that  it  is  no  objection  to  this  jurisdiction  that  there  is  a  remedy  under  the  local 
law.    Gordon  v.  Hobart,  2  Sumn.,  401. 

It  was  also  said  by  both  of  the  counsel  for  the  defendant,  and  argued  with 
some  zeal,  that  if  the  court  sustained  the  jurisdiction  in  this  case  it  would  be 
difficult  to  determine  whether  anything,  and  how  much,  of  state  sovereignty 
may  hereafter  exist.  We  shall  give  to  this  observation  our  particular  consid- 
eration, regretting  that  it  should  be'  necessary,  but  not  doubting  that  such  a 
jurisdiction  exists  at  the  suit  of  a  shareholder,  and  that  the  appellate  jurisdic- 
tion of  this  court  may  be  exercised  in  the  matter,  not  only  without  taking 
away  any  of  the  rights  of  the  states,  but,  by  doing  so,  giving  additional  securi- 
ties for  their  preservation  to  the  great  benefit  of  the  people  of  the  United 
States.  If  it  does  not  exist  and  was  not  exercised,  we  should  indeed  have  a 
very  imperfect  national  government,  altogether  unworthy  of  the  wisdom  and 
foresight  of  those  who  framed  it;  incompetent,  too,  to  secure  for  the  future 
those  advantages  hitherto  secured  by  it  to  the  people  of  the  United  States,  and 
which  were  in  their  contemplation,  when,  by  their  conventions  in  the  several 
states,  the  constitution  was  ratified. 

§  669.  Departmenta  of  government. 

Impelled,  then,  by  a  sense  of  duty  to  the  constitution,  and  the  administration 
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of  so  much  of  it  as  has  been  assigned  to  the  judiciary,  we  proceed  with  the 
discussion.  The  departments  of  the  government  are  legislative,  executive  and 
judicial.  They  are  co-ordinate  in  degree  to  the  extent  of  the  powers  delegated 
to  each  of  them.  Each,  in  the  exercise  of  its  powers,  is  independent  of  the 
other,  but  all,  rightfully  done  by  either,  is  binding  upon  the  others.  The  con- 
stitution is  supreme  over  all  of  them,  because  the  people  who  ratified  it  have 
made  it  so;  consequently,  anything  which  may  be  done  unauthorized  by  it  is 
unlawful.  But  it  is  not  only  over  the  departments  of  the  government  that  the 
constitution  is  supreme.  It  is  so,  to  the  extent  of  its  delegated  powers,  over 
all  who  made  themselves  parties  to  it;  states  as  well  as  persons,  within  those 
concessions  of  sovereign  powers  yielded  by  the  people  of  the  states,  when  they 
accepted  the  constitution  in  their  conventions.  Nor  does  its  supremacy  end 
there.  It  is  supreme  over  the  people  of  the  United  States,  aggregately  and  in 
their  separate  sovereignties,  because  they  have  excluded  themselves  from  any 
direct  or  immediate  agency  in  making  amendments  to  it,  and  have  directed 
that  amendments  should  be  made  representatively  for  them,  by  the  congress  of 
the  United  States,  when  two-thirds  of  both  houses  shall  propose  them;  or 
where  the  legislatures  of  two-thirds  of  the  several  states  shall  call  a  convention 
for  proposing  amendments,  which,  in  either  case,  become  valid,  to  all  in- 
tents and  purposes,  as  a  part  of  the  constitution,  when  ratified  by  the  legis- 
latures of  three-fourths  of  the  several  states,  or  by  conventions  in  three-fourths 
of  them,  as  one  or  the  other  mode  of  ratification  may  be  proposed  by  congress. 
The  same  article  declares  that  no  amendment,  which  might  be  made  prior  to 
the  year  1808,  should,  in  any  manner,  aflFect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  article,  and  that  no  state,  without  its  consent,  shall 
be  deprived  of  its  equal  suffrage  in  the  senate.  The  first  being  a  temporary 
disability  to  amend,  and  the  other  two  permanent  and  unalterable  exceptions 
to  the  power  of  amendment.  Now,  whether  such  a  supremacy  of  the  constitu- 
tion, with  its  limitations  in  the  particulars  just  mentioned,  and  with  the  further 
restriction  laid  by  the  people  upon  themselves  and  for  themselves,  as  to  the 
modes  of  amendment,  be  right  or  wrong,  politically,  no  one  can  deny  that  the 
constitution  is  supreme,  as  has  been  stated,  and  that  the  statement  is  in  exact 
conformity  with  it. 

§  570.  Constitution  supreme. 

Further,  the  constitution  is  not  only  supreme  in  the  sense  we  have  said  it 
was,  for  the  people  in  the  ratification  of  it  have  chosen  to  add  that  "  this  con- 
stitution and  the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land,  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything  in  thie  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding."  And,  in  that  connection,  to  make  its 
supremacy  more  complete,  impressive  and  practical,  that  there  should  be  no 
escape  from  its  operation,  and  that  its  binding  force  upon  the  states  and  the 
members  of  congress  should  be  unmistakable,  it  is  declared  that  '^the  senators 
and  representatives  before  mentioned,  and  the  members  of  the  state  legisla- 
tures, and  all  executive  and  judicial  officers,  both  of  the  United  States  and  of 
the  several  states,  shall  be  bound  by  an  oath  or  affirmation  to  support  this  con- 
stitution." 

Having  stated,  not  by  way  of  argument  or  inference,  but  in  the  words  of  the 
constitution,  the  particulars  in  which  it  is  declared  to  be  supreme,  we  proceed 
to  show  that  it  contains  an  interpreter,  or  has  given  directions  for  determining 
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what  is  its  meaning  and  operation,  what  "laws  are  made  in  pursuance  thereof," 
and  to  fix  the  meaning  of  treaties  which  had  been  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  when  either  the  constitution, 
the  laws  of  congress,  or  a  treaty  are  brought  judicially  in  question,  in  which  a 
state,  or  a  citizen  of  the  United  States,  or  a  foreigner  shall  claim  rights  before 
the  courts  of  the  United  States,  or  in  the  courts  of  the  states,  either  under  the 
constitution  or  the  laws  of  the  United  States  or  from  a  treaty.  All  legislative 
powers  in  the  constitution  are  vested  in  a  congress  of  the  United  States,  which 
shall  consist  of  a  senate  and  house  of  representatives.  Then  stating  of  whom 
the  house  shall  be  composed,  how  the}^  shall  bo  chosen  by  the  psople  of  the 
several  states,  the  qualifications  of  electors,  the  age  of  representatives,  the  time 
of  their  citizenship,  and  their  inhabitancy  in  the  state  in  which  the}^  shall  be 
chosen;  how  representatives  and  direct  taxes  shall  be  apportioned,  how  the 
senate  shall  be  composed,  with  sundry  other  provisions  relating  to  the  house 
and  the  senate,  the  powers  of  congress  are  enumerated  affirmatively.  The 
ninth  section  then  declares  what  the  congress  shall  not  have  power  to  do,  and 
it  is  followed  by  the  tenth,  consisting  of  three  paragraphs,  all  of  them  prohibi- 
tions upon  the  states  from  doing  the  particulars  expressed  in  them. 

Our  first  suggestion  now  is,  as  all  the  legislative  powers  are  concessions  of 
sovereignty  from  the  people  of  the  states,  and  the  prohibitions  upon  them  in 
the  tenth  section  are  likewise  so,  both  raise  an  obligation  upon  the  states  not  to 
legislate  upon  either,  each,  however,  conferring  rights  according  to  what  may 
be  the  constitutional  legislation  of  congress  upon  the  first;  and  the  second  giv- 
ing rights  of  equal  force  without  legislation  in  respect  to  such  of  them  as  exe- 
cute themselves,  on  account  of  their  being  prohibitions  of  what  the  states  shall 
not  do.  For  instance,  no  legislation  by  congress  is  wanted  to  make  more  bind- 
ing upon  the  states  what  they  have  bound  themselves  in  absolute  terms  not  to 
do.  As  where  it  is  said,  "  No  state  shall  enter  into  any  treaty,  alliance  or  con- 
federation, grant  letters  of  marque  and  reprisal,  coin  money,  emit  bills  of 
credit,  make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts, 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility." 

§  57 1.  Grant  of  legislative  power  and  tJie  negation  of  the  exercise  of  powers  hy 
the  states  considered. 

Our  next  suggestion  is  that  the  grants  of  legislative  powers,  and  the  nega- 
tion of  the  exercise  of  other  powers  by  the  states,  some  of  them  being  declara- 
tions that  they  would  not  legislate  upon  those  matters  which  had  been  exclu- 
sively given  up  for  the  legislation  of  congress,  do  not  imply  that  the  states  would 
be  wilfully  disregardful  of  the  obligations  solemnly  placed  upon  them  by  their 
people ;  but  that  there  might  be  interferences  from  their  legislation  in  some  of 
those  particulars,  either  with  the  constitution  or  between  their  enactments  and 
those  of  congress.  But  this  apprehension  (not  without  cause)  was  founded  upon 
the  legislation  of  some  of  the  states  during  the  continuance  of  the  articles  of 
confederation,  affecting  the  rights  and  interests  of  persons  in  their  contracts 
from  which  they  could  get  no  relief  unless  it  was  granted  by  the  same  state 
legislatures  which  passed  the  acts.  This  suggested  the  necessity,  or  rather  made 
it  obvious,  that  our  national  union  would  be  incomplete  and  altogether  insuffi- 
cient for  the  great  ends  contemplated,  unless  a  constitutional  arbiter  was  pro- 
vided to  give  certainty  and  uniformity  in  all  of  the  states  to  the  interpretation 
of  the  constitution  and  the  legislation  of  congress ;  with  powers  g,lso  to  declare 

judicially  what  acts  of  the  legislatures  of  the  states  might  be  in  conflict  with 
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either.  Had  this  not  been  done,  there  would  have  been  no  mutuality  of  con- 
stitutional obligation  between  the  states,  either  in  respect  to  the  constitution  or 
the  laws  of  congress,  and  each  of  them  would  have  determined  for  itself  the 
operation  of  both,  either  by  legislation  or  judicial  action.  In  either  way,  ex- 
empting itself  and  its  citizens  from  engagements  which  it  had  not  made  by 
itself,  but  in  common  with  other  states  of  the  Union,  equally  sovereign; 
by  which  they  bound  their  sovereignties  to  each  other,  that  neither  of  them 
should  assume  to  settle  a  principle  or  interest  for  itself,  in  a  matter  which  was 
the  common  interest  of  all  of  them.  Such  is  certainlv  the  common  sense  view 
of  the  people  when  any  number  of  them  enter  into  a  contract  for  their  mutual 
benefit,  in  the  same  proportions  of  interest.  In  such  a  case,  neither  should 
assume  the  right  to  bind  his  compeers  by  his  judgment  as  to  the  stipulations  of 
their  contract.  If  one  of  them  did  so,  any  other  of  them  might  call  in  the  aid 
of  the  law  to  settle  their  diiferences,  and  its  judgment  would  terminate  the  con- 
troversy. It  must  not  be  said  that  the  illustration  is  inappropriate,  because  in- 
dividuals have  no  other  mode  to  settle  their  disputes,  and  that  states  and  nations, 
from  their  equal  sovereignty,  have  no  tribunal  to  terminate  authoritatively 
their  differences,  each  having  the  right  to  judge  and  do  so  for  itself. 

But  ours  is  not  such  a  government.  The  states,  or  rather  the  people  forming 
it,  though  sovereign  as  to  the  powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the  states,  are  not  independent  of  each 
other  in  respect  to  the  powers  ceded  in  the  constitution.  Their  union  by  the 
constitution  was  made  by  each  of  them  conceding  portions  of  their  equal  sov- 
ereignties for  all  of  them,  and  it  acts  upon  the  states,  conjunctively  and  sepa- 
rately, and  in  the  same  manner  upon  their  citizens,  aggregately  in  some  things, 
and  in  others  individually,  in  many  of  their  relations  of  business,  and  also  upon 
their  civil  conduct,  so  far  as  their  obedience  to  the  laws  of  congress  is  concerned. 
In  such  a  union,  the  states  are  bound  by  all  of  those  principles  of  justice  which 
bind  individuals  to  their  contracts.  They  are  bound  by  their  mutual  acqui- 
escence in  the  powers  of  the  constitution,  that  neither  of  them  should  be  the 
judge,  or  should  be  allowed  to  be  the  final  judge  of  the  powers  of  the  consti- 
tution, or  of  the  interpretation  of  the  laws  of  congress.  This  is  not  so,  because 
their  sovereignty  is  impaired ;  but  the  exercise  of  it  is  diminished  in  quantity 
because  they  have  in  certain  respects  put  restraints  upon  that  exercise,  in  virtue 
of  voluntary  engagements.    Vattel,  ch.  1,  section  10. 

We  will  now  give  two  illustrations  —  one  from  the  constitution,  and  the  other 
from  one  of  the  cases  decided  in  this  court,  upon  a  tax  act  of  the  state  of  Ohio  — 
to  show  that  the  f  ramers  of  the  constitution,  and  the  conventions  which  ratified 
it,  were  fully  aware  of  the  necessity  for  and  meant  to  make  a  department  of  it, 
to  which  was  to  be  confided  the  final  decision,  judicially,  of  the  powers  of  that 
instrument,  the  conformity  of  laws  with  it,  which  either  congress  or  the  legis- 
latures of  the  states  may  enact,  and  to  review  the  judgments  of  the  state  courts, 
in  which  a  right  is  decided  against,  which  has  been  claimed  in  virtue  of  the 
constitution  or  the  laws  of  congress.  The  third  clause  of  the  second  section  of 
the  first  article  of  the  constitution  is,  '^  that  representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  states  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and,  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons."  We  will  suppose  that  con- 
gress shall  again  impose  a  direct  tax,  and  that  a  citizen  liable  to  assessment 
should  dispute  its  application  to  a  kind  of  his  property,  alleging  it  not  to  be  a 
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direct  tax,  in  the  sense  of  that  provision  of  the  constitntion ;  and  that  he  should 
apply  to  a  state  conrt  for  relief  from  an  execution  which  had  been  levied  upon 
his  property  for  its  collection,  making  the  United  States  collector  of  the  tax  a 
party  to  his  suit;  and  that  the  court  should  enjoin  him  from  further  proceed- 
ings to  collect  the  tax.  It  is  plain,  if  such  a  judgment  was  tin al,  and  could  not 
be  reviewed  by  any  other  court,  or  by  the  supreme  court  of  the  United  States, 
in  virtue  of  its  appellate  jurisdiction,  as  that  has  been  given  by  the  act  of  con- 
gress, the  result  would  be,  that  the  citizens  of  the  state  in  which  the  judgment 
was  given  would  be  exempted  from  the  payment  of  a  tax  which  had  been 
intended  by  congress  to  be  apportioned  upon  the  property  of  all  of  the  citizens 
of  the  United  States,  in  conformity  with  the  constitution.  This  would  practi- 
cally defeat  the  rule  of  apporfionment  if  it  was  acquiesced  in  by  the  govern- 
ment of  the  United  States,  and  the  constitutional  collection  of  the  tax  could 
not  be  made  in  any  state  according  to  the  act.  We  do  not  mean  that  the 
officers  of  the  United  States  could  not  collect  the  tax  in  those  states  in  which 
no  such  judgment  had  been  given ;  but  if  the  judgment  could  not  be  reviewed, 
that  the  constitutional  rule  for  the  imposition  of  direct  taxes  could  not  be  exe- 
cuted by  any  legislation  of  congress  which  a  state  legislature  or  state  court 
might  not  say  was  unconstitutional.  We  should  not  then  have  a  more  perfect 
anion  than  we  had  under  the  articles  of  confederation.  Each  state  then  paid 
the  requisition  of  congress  when  it  pleased  to  do  so.  Had  it  been  continued^ 
the  union  would  be  more  feeble  for  all  national  purposes  than  it  had  been. 
Then  the  states  only  disregarded  their  obligations  to  suit  their  convenience. 
Had  it  not  been  corrected,  as  it  has  been  done  in  the  constitution,  we  have  no 
reason  to  believe  that  there  would  not  be  like  results,  or  that  the  courts  of  the 
states  would  not  be  resorted  to,  to  determine  the  constitutionality  of  taxes  laid 
by  congress.  This  was  certainly  not  meant  by  the  framers  of  the  constitution, 
nor  can  its  disallowance  be  brought  under  the  tenth  article  of  its  amendments, 
which  declares  '*  that  the  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  respect- 
ively, or  to  the  people." 

The  illustration  given,  and  its  results,  have  been  drawn  from  the  constitution 
of  the  United  States,  also  from  what  might  be  the  action  of  the  state  legisla- 
tures and  state  courts,  which  could  not  be  prevented  unless  the  supreme  court 
of  the  United  States  had  the  power  to  review  the  action  of  the  state  courts 
upon  a  matter  exclusively  of  national  interest,  made  so  by  the  legislation  of 
congress.  Hitherto  no  such  case  as  we  have  supposed  has  happened,  but  a 
reference  to  the  case  of  Hylton  v.  United  States,  3  Dal.,  171,  in  which  an 
attempt  was  made  to  test  the  constitutionality  of  a  tax  assessed  by  the  United 
States,  will  show  that  a  case  of  the  kind  is  not  unlikely  to  occur,  when  congress 
shall  impose  a  tax  apportioning  representation  and  direct  taxation;  or,  under 
the  general  declaration  in  the  eighth  section  of  the  first  article  of  the  constitu- 
tion, that  ^^  congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises,  but  that  all  duties  shall  be  uniform  throughout  the  United  States." 
Let  it  be  understood,  too,  that  the  power  is  not  only  to  impose  duties  and  taxes, 
but  to  collect  them,  and  from  the  power  to  collect  must  necessarily  be  inferred 
the  disability  of  the  legislatures  of  the  states,  or  of  the  courts  of  the  states, 
in  any  way  to  interfere  with  its  execution,  as  that  may  be  directed  b}^  congress. 
If  the  courts  of  the  states,  or  their  legislatures,  could  finally  determine  against 
the  constitutionality  of  a  tax  laid  by  congress,  there  would  be  no  certainty 
or  uniformity  of  taxation  upon  the  citizens  of  the  United  States,  or  of  the 
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apportionnlent  of  representation  and  direct  taxation  according  to  the  consti- 
tution. 

Other  illustrations  of  the  propriety  and  necessity  for  a  judicial  tribunal  of 
the  United  States  to  settle  such  questions  finally  might  be  made  from  other 
clauses  of  the  constitution.  We  will,  however,  cite  but  one  of  them  in  addi- 
tion to  such  as  have  been  already  mentioned.  It  is  the  power  of  congress  to 
regulate  commerce,  and  we  refer  to  the  case  of  Brown  v.  State  of  Maryland  as 
an  instance  of  the  attempt  of  that  state  to  lay  a  tax  upon  imports,  which  this 
court  pronounced  to  be  unconstitutional.  We  will  now  give  other  illustrations,  in 
which  the  rights  of  property  are  involved,  to  show  the  cautious  wisdom  of  that 
provision  of  the  constitution  which  secures  to  the  citizens  of  the  different  states 
a  right  to  sue  in  the  courts  of  the  United  States,- and  to  claim  either  in  thera, 
or  in  the  courts  of  the  states,  the  protection  either  of  the  constitution  or  of  the 
laws  of  congress. 

The  legislature  of  Ohio  passed  an  act  in  1803,  incorporating  the  proprietors 
of  the  half  million  of  acres  of  land  south  of  Lake  Erie  called  the  "  Sufferers* 
Land."  This  act  required  the  appointment  of  directors,  who  were  authorized 
,to  extinguish  the  Indian  title,  to  survey  the  land  into  townships,  or  otherwise 
make  partition  among  the  owners;  and,  among  other  things,  provided  "  that, 
to  defray  all  necessary  expenses  of  the  company  in  purchasing  and  extinguish- 
ing the  Indian  claim  of  title  to  the  land,  surveying,  locating  and  making  parti- 
tion, and  all  other  necessary  expenses  of  said  company,  power  is  hereby  vested 
in  the  said  directors,  and  their  successors  in  office,  to  levy  a  tax  or  taxes  on  said 
land,  and  enforce  the  collection  thereof."  It  was  also  provided  that  the  direct- 
ors should  have  power  and  authority  to  do  whatever  it  shall  appear  to  thera  to 
be  necessary  and  proper  to  be  done  for  the  well-ordering  and  interest  of  the 
proprietors,  not  contrary  to  the  laws  of  the  state.  Subsequently,  the  legisla- 
ture of  Ohio  imposed  a  tax  upon  these  lands  as  a  part  of  the  revenue  to  be 
raised  for  the  state.  The  directors  assessed  a  tax  upon  the  share  of  each  pro- 
prietor, to  pay  the  tax  to  the  state.  A  sale  of  a  part  of  the  land  was  made 
for  that  purpose,  and  the  question  subsequently  raised  in  the  circuit  court  of 
the  United  States  for  the  district  of  Ohio,  in  a  ^it  at  the  instance  of  the  heirs 
of  one  of  the  proprietors  whose  land  had  been  sold,  was  whether  the  sale  con- 
veyed a  title  to  the  land  to  the  purchaser.  It  was  determined  by  this  court 
that  it  did  not,  because  the  directors  had  not  power  to  make  an  assessment  upon 
the  lands  to  pay  the  state  tax,  and  that  the  tax,  as  laid  by  the  state,  had  been 
done  in  violation  of  the  corporate  powers  given  to  the  directors.  In  this  case 
the  plaintiffs  sought  protection  against  the  tax  laid  by  Ohio,  and  acquiesced 
in  by  the  directors  of  the  corporation,  because  that  tax  was  contrary  to  the 
contract  which  the  state  had  made  with  the  corporation  for  the  benefit  of  the 
proprietors  of  the  land.  The  state,  without  being  a  party  to  the  record,  was 
interested  in  the  question.  It  was  a  suit  between  citizens  of  different  states, 
brought  by  the  plaintiffs  in  the  United  States  circuit  court  for  Ohio;  and  the 
motive  for  seeking  that  tribunal  was  that  his  rights  might  be  tried  in  one  not 
subject  either  to  state  or  local  influences.  It  placed  both  parties  upon  an 
equality,  in  fact  and  in  appearances ;  and  whatever  might  have  been  the  re- 
sult, neither  could  complain  of  the  disinterestedness  of  the  couft  which  adjudged 
their  rights.     Beaty  v.  Knowler,  4  Pet.,  152  (§§  862-866,  infra). 

§  572.  Right  to  sue  i7i  federal  courts. 

The  foundation  of  the  right  of  .citizens  of  different  states  to  sue  each  other 
in  the  courts  of  phe  United  States  is  not  an  unworthy  jealousy  of  the  impar- 
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tiality  of  the  state  tribunals.  It  has  a  higher  aim  and  purpose.  It  is  to  naake 
the  people  think  and  feel,  though  residing  in  different  states  of  the  Union,  that 
their  relations  to  each  other  were  protected  by  the  strictest  justice,  adminis- 
tered in  courts  independent  of  all  local  control  or  connection  with  the  subject- 
matter  of  the  controversy  between  the  parties  to  a  suit.  Men  unite  in  civil 
society,  expecting  to  enjoy  peaceably  what  belongs  to  thera,  and  that  they 
may  regain  it  by  the  law  when  wrongfully  withheld.  That  can  only  be  ac- 
complished by  good  laws,  with  suitable  provisions  for  the  establishment  of 
courts  of  justice,  and  for  the  enforcement  of  their  decisions.  The  right  to 
establish  them  flows  from  the  same  source  which  determines  the  extent  of  the 
legislative  and  executive  powers  of  government.  Experience  has  shown  that 
the  object  cannot  be  attained  without  a  supreme  tribunal,  as  one  of  the  depart- 
ments of  the  government,  with  defined  powers  in  its  organic  structure,  and  the 
mode  for  exercising  them  to  be  provided  legislatively.  This  has  been  done  in 
the  constitution  of  the  United  States.  Its  fraraers  were  well  aware  of  their 
responsibilities  to  secure  justice  to  the  people;  and  well  knew,  as  the  object  of 
all  trials  in  courts  was  to  determine  the  suits  between  citizens,  that  it  could 
not  be  done  satisfactorily  to  them  unless  they  had  the  privilege  to  appeal  from 
the  first  tribunal  which  had  jurisdiction  of  a  suit  to  another  which  should  have 
authority  to  pronounce  definitely  upon  its  merits.  Vattel,  9th  chapter,  on  Jus- 
tice and  Polity.  Without  such  a  court  the  citizens  of  each  state  could  not 
have  enjoyed  all  the  privileges  and  immunities  of  citizens  in  the  several  states, 
as  they  were  intended  to  be  secured  by  the  second  section  of  the  fourth  article 
of  the  constitution.  Nor  would  the  judicial  power  have  been  extended  in 
fact  to  '*  all  cases  in  law  and  equity  arising  under  the  constitution,  the  laws  of 
the  United  States,  and  treaties  made  or  which  shall  be  made  under  their 
authority;  to  all  cases  affecting  ambassadors  and  other  public  ministers  and 
consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party ;  to  controversies  between  two  or 
more  states;  to  those  between  citizens  of  different  states,  or  between  citizens 
of  the  same  state,  claiming  lands  under  grants  of  different  states;  and  between 
a  state  and  the  citizens  thereof  and  foreign  states,  citizens  or  subjects."  Arti- 
cle 3,  section  1. 

Without  the  supreme  court,  as  it  has  been  constitutionally  and  legislatively 
constituted,  neither  the  constitution  nor  the  laws  of  congress  passed  in  pursu- 
ance of  it,  nor  treaties,  would  be  in  practice,  or  in  fact,  the  supreme  law  of 
the  land ;  and  the  injunction  that  the  judges  in  every  state  should  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding, would  be  useless,  if  the  judges  of  state  courts,  in  any  one  of  the 
states,  could  finally  determine  what  was  the  meaning  and  operation  of  the 
constitution  and  laws  of  congress,  or  the  extent  of  the  obligation  of  treaties. 
Bat  let  it  be  remembered  that  the  appellate  jurisdiction  of  the  supreme  court, 
as  it  is,  is  one  of  perfect  equality  between  the  states  and  the  United  States.  *It 
acts  upon  the  constitution  and  laws  of  both  in  the  same  way,  to  the  same  ex- 
tent, for  the  same  purposes  and  with  the  same  final  result.  Neither  the  dignity 
nor  the  independence  of  either  is  lessened  by  its  organization  or  action. 

The  same  electors  choose  the  members  of  the  house  of  representatives,  who 
choose  the  members  of  the  most  popular  branch  of  the  state  legislatures.  The 
senators  of  the  United  States  are  chosen  by  the  legislatures  of  the  states.  The 
senate  and  house  of  representatives  of  the  United  States  exercise  their  legis- 
lative powers  independently  of  each  other,  their  concurrence  being  necessary  to 

258 


5  572,  CORPORATIONS —PRIVATE. 

pass  laws.  The  states  are  represented  in  the  one,  the  people  in  the  other  and 
in  both.  But  as  it  was  thought  that  they  and  the  state  legislatures  might  pass 
laws  conflicting  with  the  letter  or  spirit  of  the  constitution  under  which  they 
legislated,  it  became  necessary  to  make  a  judicial  department  for  the  United 
States,  with  a  jurisdiction  best  suited  to  preserve  harmony  between  the  states, 
severally  and  collectively,  with  the  national  government,  and  which  would 
give  the  people  of  all  of  the  states  that  confidence  and  security  under  it  antici- 
pated by  them  when  they  announced  "that  we,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish  justice  and  domestic 
tranquillity,  provide  for  the  common  defense  and  promote  the  general  welfare 
and  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  this 
constitution  for  the  United  States."  Without  a  judicial  department,  just  such 
as  it  is,  neither  the  powers  of  the  constitution  nor  the  purijoses  for  which  they 
were  given  could  have  been  attained.  We  do  not  know  a  case  more  appropriate 
to  show  the  necessity  for  such  a  jurisdiction  than  that  before  us. 

A  citizen  of  the  United  States,  residing  in  Connecticut,  having  a  large  pecun- 
iary interest  in  a  bank  in  Ohio,  with  a  board  of  directors  opposed,  in  fact,  to 
the  only  course  which  could  be  taken  to  test  the  constitutional  validity  of  a  law 
of  that  state  bearing  upon  the  franchises  of  their  corporation,  is  told  by  the 
directors  that  though  they  fully  concur  with  him  in  believing  the  tax  law  of 
Ohio  unconstitutional  and  in  no  way  binding  upon  the  bank,  they  will  not  in- 
stitute legal  proceedings  to  prevent  the  collection  of  the  tax,  "in  consideration 
of  the  many  obstacles  in  the  way  of  resisting  the  tax  in  the  state  courts." 
Without  partaking,  ourselves,  in  their  uncertainty  of  relief  in  the  courts  of  Ohio, 
it  must  be  admitted  their  declaration  was  calculated  to  diminish  this  suitor's 
confidence  in  such  a  result,  and  to  induce  him  to  resort  to  the  only  other  tribunal 
which  there  was  to  take  cognizance  of  his  cause.  Besides,  it  was  not  his  inter- 
est alone  which  would  be  affected  by  the  result.  Hundreds,  citizens  of  the 
state  of  Ohio  and  citizens  of  other  states,  are  concerned  in  the  question. 
MiUions  of  money  in  that  state,  and  millions  upon  millions  of  banking  capital 
in  the  otber  states,  are  to  be  affected  by  its  judicial  decision;  all  depending  upon 
the  assertion,  in  opposition  to  the  claim  of  the  complainant,  that  a  new  consti- 
tution of  a  state  supersedes  every  legislative  enactment  touching  its  own  inter- 
nal policy,  and  bearing  upon  the  interest  of  persons,  which  may  have  been  the 
subject  of  legislation  under  a  preceding  constitution.  In  the  words  of  the 
counsel  for  the  defendant,  that  all  such  legislation  must  give  way  when  found 
to  contravene  the  will  of  the  sovereign  people,  subsequently  expressed  in  a  new 
state  constitution.  The  assertion  mav  be  met  and  confuted  without  further 
argument  by  what  was  said  by  Mr.  Madison  in  the  forty-third  number  of  The 
Federalist,  upon  the  sixth  article  of  the  constitution,  which  is:  "All  debts  and 
engagements  entered  into  before  the  adoption  of  this  coustitution  shall  be  as 
valid  against  the  United  States  under  this  constitution  as  under  the  confedera- 
tion." His  remark  is:  "This  can  only  be  considered  as  a  declaratory  proposi- 
tion, and  may  have  been  inserted,  among  other  reasons,  for  the  satisfaction  of 
foreign  creditors,  who  cannot  be  strangers  to  the  pretended  doctrine  that  a 
change  in  the  political  form  of  ^^ivil  society  has  the  magical  effect  of  dissolving 
its  moral  obligations." 

And  here  we  will  cite  another  passage  from  the  writings  of  that  great  states- 
man, and  venerated  man  by  every  citizen  of  the  United  States  who  knows  how 
much  his  political  wisdom  contributed  to  the  establishment  of  our  American 
popular  institutions.    He  says,  in  the  twenty-second  number  of  The  Federalist: 
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"A  circumstance  which  shows  the  defects  of  the  confederation  remains  to  be 
mentioned — the  want  of  a  judiciary  power.*  Laws  are  a  dead  letter  without 
courts  to  expound  and  define  their  true  meaning  and  operation.  The  treaties 
of  the  United  States,  to  have  any  force  at  all,  must  be  considered  as  a  part  of 
the  law  of  the  land.  Their  true  import,  as  regards  individuals,  must,  like  all 
other  laws,  be  ascertained  by  judicial  determinations.  To  produce  uniformity 
in  these  determinations,  they  ought  to  be  submitted  to  a  supreme  tribunal ;  and 
this  tribunal  ought  to  be  instituted  under  the  same  authorities  which  form  the 
treaties  themselves.  These  ingredients  are  both  indispensable.  If  there  is  in 
each  state  a  court  of  final  jurisdiction,  there  may  be  as  many  different  final  de- 
terminations on  the  same  point  as  there  are  courts.  There  are  endless  diversi- 
ties in  the  opinions  of  men.  We  often  see  not  only  different  courts,  but  the 
judges  of  the  same  court,  differing  from  each  other.  To  avoid  the  confusion 
which  would  unavoidably  result  from  the  contradictory  decisions  of  a  number 
of  independent  judicatures,  all  nations  have  found  it  necessary  to  establish  one 
tribunal  paramount  to  the  rest,  possessing  a  general  superintendence,  and 
authorized  to  settle  and  declare  in  the  last  resort  a  uniform  rule  of  civil  justice. 
This  is  the  more  necessary  where  the  frame  of  the  government  is  so  compounded 
that  the  laws  of  the  whole  are  in  danger  of  being  contravened  by  the  laws  of 
the  parts.  In  this  case,  if  the  particular  tribunals  are  invested  with  a  ri^ht  of 
ultimate  decision,  besides  the  contradictions  to  be  expected  from  difference 
of  opinion,  there  will  be  much  to  fear  from  the  bias  of  local  views  and  preju- 
dices, and  from  the  interference  of  local  institutions.  As  often  as  such  an 
interference  should  happen,  there  would  be  reason  to  apprehend  that  the  pro- 
visions of  the  particular  laws  might  be  preferred  to  those  of  the  general  laws, 
from  the  deference  which  men  in  office  naturally  look  up  to  that  authority  to 
which  they  owe  their  official  existence." 

Hitherto  we  have  shown  from  the  constitution  itself  that  the  framers  of  it 
meant  to  provide  a  jurisdiction  for  its  final  interpretation,  and  for  the  laws  passed 
by  congress,  to  give  them  an  equal  operation  in  all  of  the  states.  But  there 
are  considerations  out  of  the  constitution  which  contribute  to  show  it,  which 
we  will  briefly  mention.  Without  such  a  judicial  tribunal  there  are  no  means 
provided  by  which  the  conflicting  legislation  of  the  states  with  the  constitution 
and  the  laws  of  congress  may  be  terminated,  so  as  to  give  to  either  a  national 
operation  in  each  of  the  states.  In  such  an  event  no  means  have  been  pro- 
vided for  an  amicable  accommodation;  none  for  a  compromise;  none  for  medi- 
ation ;  none  for  arbitration ;  none  for  a  congress  of  the  states  as  a  mode  of 
conciliation.  The  consequence  of  which  would  be  a  permanent  diversity  of  the 
operation  of  the  constitution  in  the  states,  as  well,  in  matters  exclusively  of 
public  concern  as  in  those  whi^h  secure  individual  rights.  Fortunately  it  is  not 
so.  A  supreme  tribunal  has  been  provided,  which  has  hithert#,  by  its  decisions, 
settled  all  differences  which  have  arisen  between  the  authorities  of  the  states 
and  those  of  the  United  States.  The  legislation  under  which  its  appellate 
power  is  exercised  has  been  of  sixty-seven  years'  duration,  without  any  coun- 
tenanced attempt  to  repeal  it.  It  is  rather  late  to  question  it;  and  in  continu- 
ing to  exercise  it,  this  court  complies  with  the  decisions  of  its  predecessors, 
believing,  after  the  fullest  examination,  that  its  appellate  jurisdiction  is  given 
in  conformity  with  the  constitution. 

The  last  position  taken  by  the  counsel  for  the  defendant,  now  the  appellant 
here,  is  that  George  C.  Dodge  was  in  the  discharge  of  his  official  duty  as 
treasurer  of  Cuyahoga  county,  in  the  state  of  Ohio,  when  interrupted  by  the 
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mandate  of  the  circuit  court;  that  the  tax  in  his  hands  for  collection  against 
the  bank  was  regularly  assessed  under  a  valid  law  of  the  state,  passed  April 
18,  1852,  in  conformity  with  the  requisitions  of  the  constitution,  adopted  June 
17,  1851,  which  took  eflfect  1st  September,  1851. 

It  was  admitted,  in  the  argument  of  it,  that  the  only  difference  between  this 
case  and  that  of  The  State  Bank  of  Ohio  v.  Knoop,  16  How.,  369,  is  that  the 
latter  was  a  claim  for  a  tax  under  a  law  of  Ohio  ot  March  21, 1851,  under  the 
former  constitution  of  Ohio  of  1802;  and  that  the  tax  now  claimed  is  assessed 
under  the  act  of  April  IS,  1852,  under  the  new  constitution  of  Ohio.  Both 
acts,  in  effect,  are  the  same  in  their  operation  upon  the  charter  of  the  bank,  as 
that  was  passed  by  the  general  assembly  of  Ohio  in  the  year  1845.  Each  of 
them  is  intended  to  collect,  by  way  of  tax,  a  larger  sum  than  the  bank  was 
liable  to  pay,  under  the  charter  of  1845.  This  is  admitted.  It  is  not  denied 
the  record  shows  that  the  tax  assessed  for  the  year  1853  exceeds  the  sum  to 
which  it  was  liable,  under  its  charter,  $11,565.22.  The  tax  assessed  is 
$14,771.87.  The  tax  which  it  would  have  paid,  under  the  act  of  1845,  would 
have  been  $3,206.65. 

§  573.  A  bank  charter  providing  that  six  per  ceyit  of  profits  sliaU  he  set  off 
semi-aimually  in  lieu  of  all  taxes  is  a  contract,  A  law  or  state  constitution  in- 
consistent  therewith  is  void  as  impairing  the  obligation  of  the  contract. 

The  fact  raises  the  question  whether  the  tax  now  claimed  has  not  been  as- 
sessed in  violation  of  the  tenth  section  of  the  first  article  of  the  constitution, 
which  declares  that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts.  The  law  of  1845  was  an  agreement  with  the  bank,  qiuisi  ex  con- 
tractu —  and  also  an  agreement  separately  with  the  shareholders,  qaa^i  ex  con- 
i/ractu —  that  neither  the  bank  as  such,  nor  the  shareholders  as  such,  should  be 
liable  to  any  other  tax  larger  than  that  which  was  to  be  levied  under  the 
sixtieth  section  of  the  act  of  1845. 

That  sixtieth  section  is,  "  that  each  banking  company  under  the  act,  on  ac- 
cepting thereof  and  complying  with  its  provisions,  shall  semi-annually,  on  the 
days  designated  for  declaring  dividends,  set  off  to  the  state  six  per  cent,  on 
the  profits,  deducting  therefrom  the  expenses  and  ascertained  losses  of  the  com- 
pany for  the  six  months  next  preceding,  which  gum  or  amount  so  set  off  shall 
be  in  lieu  of  all  taxes  to  which  the  company,  or  the  stockholders  therein,  would 
otherwise  be  subject.  The  sum  so  set  off  to  be  paid  to  the  treasurer,  on  the 
order  of  the  auditor  of  the  state."  The  act  under  which  the  tax  of  1853  has 
been  assessed  is:  "That  the  president  and  cashier  of  every  bank  and  banking 
company  that  shall  have  been,  or  may  hereafter  be,  incorporated  by  the  laws 
of  this  state,  and  having  the  right  to  issue  bills  of  circulation  as  money,  shall 
make  and  return,  under  oath,  to  the  auditor  of  the  county  in  which  such  bank 
or  banking  company  may  be  situated,  in  the  month  of  May  annually,  a  written 
statement  containing,  first,  the  average  amount  of  notes  and  bills  discounted 
or  purchased,  which  amount  shall  include  all  the  loans  or  discounts,  whether 
originally  made  or  renewed  during  the  year  aforesaid,  or  at  any  previous  time, 
whether  made  on  bills  of  exchange,  notes,  bonds  or  mortgages,  or  any  other 
evidence  of  indebtedness,  at  their  actual  cost  value  in  money,  whether  due 
previous  to,  during,  or  after  the  period  aforesaid,  and  on  which  such  banking 
company  has  at  any  time  reserved  or  received,  or  is  entitled  to  receive,  any 
profit  or  other  consideration  whatever;  and  secondly,  the  average  amount 
of  all  other  moneys,  effects,  or  dues  of  every  description  belonging  to  the 
bank  or  banking  company,  loaned,  invested,  or  otherwise  used  with  a  view 
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to  profit,  or  upon  which  the  bank,  etc.,  receives,  or  is  entitled  to  receive,  in- 
terest." 

The  two  acts  have  been  pat  in  connection  that  the  difference  between  the 
modes  of  taxation  may  be  more  obvious;  and  it  will  be  readily  seen  that  the 
second  is  not  intended  to  tax  the  profits  of  the  bank,  but  its  entire  business, 
capital,  circulation,  credits,  and  debts  due  to  it,  being  professed  to  be  intended 
to  equalize  the  tax  to  be  paid  by  the  bank  with  that  required  to  be  paid  upon 
personal  property.  A  careful  examination  of  the  two  acts,  and  of  -  the  tabular 
returns  annexed  to  this  opinion,  will  prove  that  such  equality  of  taxation  has 
not  been  attained.  It  will  show  tbat  the  bank  is  taxed  more  than  three  times 
the  number  of  mills  upon  the  dollars  that  is  assessed  upon  personal  property, 
whatever  may  be  comprehended  under  that  denomination  by  the  act  of  the 
13th  of  April,  1852.  But  if  it  did  not,  it  could  make  no  difference  in  our  con- 
clusion. For  the  tax  to  be  paid  by  the  bank  under  the  act  of  24th  Feb- 
ruary, 1S24,  is  a  legislative  contract,  equally  operative  upon  the  state  and  upon 
the  bank,  and  the  stockholders  of  the  bank,  until  the  expiration  of  its  charter, 
which  will  be  in  1866.  No  critical  examination  of  the  words,  "that  on  the 
days  designated  for  declaring  dividends,  to  wit,  on  the  first  Monday  in  May 
and  November  of  each  year,  the  bank  shall  set  off  to  the  said  state  of  Ohio 
six  per  cent,  on  the  profits,  deducting  therefrom  the  expenses  and  ascertained 
losses  of  said  company  for  six  months  next  preceding  each  dividend  day,  and 
that  the  sums  or  amount  so  set  off  shall  be  in  lieu  of  all  taxes  to  which  said 
company  or  the  stockholders  thereof,  on. account  of  stock  owned  therein,  would 
otherwise  be  subject,"  could  make  them  more  exact  in  meaning  than  they  are. 
The  words,  "  would  otherwise  be  subject,"  relate  to  the  legislative  power  to 
tax,  and  are  a  relinquishment  of  it,  binding  upon  that  legislature  which  passed 
the  act,  and  upon  succeeding  legislatures  as  a  contract  not  to  tax  the  bank 
during  its  continuance  with  more  than  six  per  cent,  upon  its  semi-annual  profits. 
A  change  of  constitution  cannot  release  a  state  from  contracts  made  under  a 
constitQtion  which  permits  them  to  be  made.  The  inquiry  is,  is  the  contract 
permitted  by  the  existing  constitution  ?  If  so,  and  that  cannot  be  denied  in 
this  case,  the  sovereignty  which  ratified  it  in  1802  was  the  same  sovereignty 
which  made  the  constitution  of  1851,  neither  having  more  power  than  the 
other  to  impair  a  contract  made  by  the  state  legislature  with  individuals.  The 
moral  obligations  never  die.  If  broken  by  states  and  nations,  though  the  terms 
of  reproach  are  not  the  same  with  which  we  are  accustomed  to  designate  the 
faithlessness  of  individuals,  the  violation  of  justice  is  not  the  less. 

This  case  is  coincident  with  that  of  The  State  Bank  of  Ohio  v.  Knoop,  16 
How.,  369,  decided  by  this  court  in  the  year  1853.  It  rules  this  in  every  par* 
ticular;  and  to  the  opinion  then  given  we  have  nothing  to  add,  nor  anything 
to  take  away.  We  affirm  the  decree  of  the  circuit  court  and  direct  a  mandate 
accordingly. 

Mr.  Justice  Campbell  dissented,  holding:  (1)  That  the  federal  court  had 
no  jurisdiction.  (5  Cranch,  57 ;  6  Wheat.,  450 ;  14  Pet.,  60 ;  Marshall  v.  Balti- 
more &  Ohio  K.  Co.,  16  How.,  314,  cited.)  (2)  That  the  corporation  was  a 
necessary  party  to  the  bill.  (Bagshaw  v.  East  Union  K  Co.,  7  Hare,  114; 
Cunningham  v.  Pell,  5  Paige,  607;  Eumney  v.  Mead,  Finch,  303;  1  Dan'l  Ch. 
Pr.,  251 ;  5  Bich.  Eq.,  342,  cited.)  (3)  That  the  rule  of  chancery  is,  that  no 
suit  can  be  entertained  by  an  individual  stockholder  for  a  wrong  done  or 

threatened  to  the  corporation,  unless  it  appears  that  the  plaintiff  has  no  means 
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of  procuring  a  suit  to  be  instituted  in  the  name  of  the  corporation.  (Foss  v. 
Harbottle,  2  Hare,  461;  1  Phil.,  790;  2  Phil.,  740;  7  Hare,  130;  Smith  v.  Hard, 
12  Mete,  371;  Stainton  v.  Carron  Co.,  23  L.  &  Eq.,  315;  Travis  v.  Mylne,  9 
Hare,  141;  Hersey  v.  Veazie,  11  Shep.,  1;  Colquitt  v.  Howard,  11  Geo.,  556; 
Elmslie  v.  McAulay,  3  Bro.  C.  C,  224;  Law  v.  Law,  2  Coll.,  41;  Walker  v. 
Trott,  4  Edw.  Ch.,  38,  cited.)    Justices  Daniel  and  Catron  also  dissented. 

HAWES  %\  OAKLAND. 
(14  Otto,  45(M62.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Columbia.       ' 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  in  chancery  dismiss-  • 
ing  the  complainant's  bill,  wherein  he,  a  citizen  of  Kew  York,  alleges  that  he 
is  a  stockholder  in  the  Contra  Costa  Water-works  Company,  a  California  cor- 
poration, and  that  he  files  it  on  behalf  of  himself  and  all  other  stockholders 
who  may  choose  to  -come  in  and  contribute  to  the  costs  and  expenses  of  the 
suit.  The  defendants  are  the  city  of  Oakland,  the  Contra  Costa  Water-works 
Company,  and  Anthony  Chabot,  Henry  Pierce,  Andrew  J.  Pope,  Charles  Hoi- 
brook,  and  John  W.  Coleman,  trustees  and  directors  of  the  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland  claims  at  the  hands 
of  the  company  water  without  compensation,  for  all  municipal  purposes  what- 
ever, including  watering  the  streets,  public  squares  and  parks,  flushing  sewers, 
and  the  like,  whereas  it  is  only  entitled  to  receive  water  free  of  charge  in  cases 
of  fire  or  other  great  necessity ;  that  the  company  comply  with  this  demand 
to  the  great  loss  and  injury  of  the  company,  to  the  diminution  of  the  dividends 
which  should  come  to  him  and  other  stockholders,  and  to  the  decrease  in  the 
value  of  their  stock.  The  allegation  of  his  attempt  to  get  the  directors  to  cor- 
rect this  evil  will  be  given  in  the  language  of  the  bill.  He  says  that  "  on  the 
10th  day  of  July,  1878,  he  applied  to  the  president  and  board  of  directors  or 
trustees  of  said  water  company,  and  requested  them  to  desist  from  their  illegal 
and  improper  practices  aforesaid,  and  to  limit  the  supply  of  water  free  of 
charge  to  said  city  to  cases  of  fire  or  other  great  necessity,  and  that  said  board 
should  take  immediate  proceedings  to  prevent  said  city  from  taking  water  from 
the  works  of  said  company  for  any  other  purpose  without  compensation ;  but 
said  board  of  directors  and  trustees  have  wholly  declined  to  take  any  proceed- 
ings whatever  in  the  premises,  and  threaten  to  go  on  and  furnish  water  to  the 
extent  of  said  company's  means  to  said  city  of  Oakland  free  of  charge,  for  all 
municipal  purposes,  as  has  heretofore  been  done,  and  in  cases  other  than  cases 
of  fire  or  other  great  necessity,  except  as  for  family  uses  hereinbefore  referred 
to ;  and  your  orator  avers  that  by  reason  of  the  premises  said  water  company 
and  your  orator  and  the  other  stockholders  thereof  have  suffered,  and  will,  by 
a  continuance  of  said  acts,  hereafter  suffer  great  loss  and  damage." 

To  this  bill  the  water- works  company  and  the  directors  failed  to  make 
answer ;  and  the  city  of  Oakland  filed  a  demurrer,  which  was  sustained  by  the 
court  and  the  bill  dismissed.  The  complainant  appealed.  Two  grounds  of 
demurrer  were  set  out  and  relied  on  in  the  court  below,  and  are  urged  upon  us 
on  this  appeal.  They  are:  1.  That  appellant  has  shown  no  capacity  in  himself 
to  maintain  this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of  the  cor- 
poration, and  the  right  to  sue  belonging  solely  to  that  body.  2.  That  by  a 
i»ound  construction  of  the  law  under  which  the  company  is  organized  the  city 
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of  Oakland  is  entitled  to  receive,  free  of  compensation,  all  the  water  which  the 
bill  charges  it  with  so  using.  The  first  of  these  causes  of  demurrer  presents  d 
matter  of  very  great  interest,  and  of  growing  importance  in  the  courts  of  the 
United  States. 

§  67  4.  Right  of  a  shareholder  to  institute  a  suit  in  his  own  name  in  a  fed- 
eral court  OH  behalf  of  his  corporation. 

Since  the  decision  of  this  court  in  Dodge  v.  Woolsey,  18  How.,  331  (§§  565- 
573,  supra)j  the  principles  of  which  have  received  more  than  once  the  approval 
of  this  court,  the  frequency  with  which  the  most  ordinary  and  usual  chancery 
remedies  are  sought  in  the  federal  courts  by  a  single  stockholder  of  a  corpora- 
tion who  possesses  the  requisite  citizenship,  incases  where  the  corporation  whose 
rights  are  to  be  enforced  cannot  sue  in  those  courts,  seems  to  justify  a  consid- 
eration of  the  grounds  on  which  that  case  was  decided,  and  of  the  just  limita- 
tions of  the  exercise  of  those  principles.  This  practice  has  grown  until  the 
corporations  created  by  the  laws  of  the  states  bring  a  largo  part  of  their  con- 
troversies with  their  neighbors  and  fellow-citizens  into  the  courts  of  the  United 
States  for  adjudication,  instead  of  resorting  to  the  state  courts,  which  are  their 
natural,  their  lawful,  and  their  appropriate  forum.  It  is  not  difficult  to  see 
how  this  has  come  to  pass.  A  corporation  having  such  a  controversy,  which  it 
is  foreseen  must  end  in  litigation,  and  preferring  for  any  reason  whatever  that 
this  litigation  shall  take  place  in  a  federal  court,  in  which  it  can  neither  sue  its 
real  antagonist  nor  be  sued  by  it,  has  recourse  to  a  holder  of  one  of  its  shares, 
who  is  a  citizen  of  another  state.  This  stockholder  is  called  into  consultation 
and  is  told  that  his  corporation  has  rights  which  the  directors  refuse  to  enforce 
or  to  protect.  He  instantly  demands  of  them  to  do  their  duty  in  this  regard, 
which  of  course  they  fail  or  refuse  to  do,  and  thereupon  he  discovers  that  he 
has  two  causes  of  action  entitling  him  to  equitable  relief  in  a  court  of  chan- 
cery; namely,  one  against  his  own  company,  of  which  he  is  a  corporator,  for 
refusing  to  do  what  he  has  requested  them  to  do;  and  the  other  against  the 
party  which  contests  the  matter  in  controversy  with  that  corporation.  These 
two  causes  of  action  he  combines  in  an  equity  suit  in  the  circuit  court  of  the 
United  States  because  he  is  a  citizen  of  a  different  state,  though  the  real  par- 
ties to  the  controversy  could  have  no  standing  in  that  court.  If  no  non-resident 
stockholder  exists,  a  transfer  of  a  few  shares  is  made  to  some  citizen  of  another 
state,  who  then  brings  the  suit.  The  real  defendant  in  this  action  may  be  quite 
as  willing  to  have  the  case  tried  in  the  federal  court  as  the  corporation  and  its 
stockholder.  If  so,  he  makes  no  objection,  and  the  case  proceeds  to  a  hearing, 
or  he  may  file  his  answer  denying  the  special  grounds  set  up  in  the  bill  as  a 
reason  for  the  stockholder's  interference  at  the  same  time  that  he  answers  to 
the  merits.  In  either  event  the  whole  case  is  prepared  for  hearing  on  the  mer- 
its, the  right  of  the  stockholder  to  a  standing  in  equity  receives  but  little  atten- 
tion, and  the  overburdened  courts  of  the  United  States  have  this  additional 
important  litigation  imposed  upon  them  by  a  simulated  and  conventional  ar- 
rangement, unauthorized  by  the  facts  of  the  case  or  by  the  sound  principles  of 
eqaity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  business  of  modern  life 
which  is  done  by  corporations  should  call  into  exercise  the  beneficent  powers 
and  flexible  methods  of  courts  of  equity  is  neither  to  be  wondered  at  nor  re< 
gretted;  and  this  is  especially  true  of  controversies  growing  out  of  the  rela- 
tions between  the  stockholder  and  the  corporation  of  which  he  is  a  member. 

The  exercise  of  this  power  in  protecting  the  stockholder  against  the  frauds  of 

2^9 


§  674.  CORPORATIONS  —  PRIVATE. 

the  governing  body  of  directors  or  trustees,  and  in  preventing  their  exercise, 
in  the  name  of  the  corporation,  of  powers  which  are  outside  of  their  charters 
or  articles  of  association,  has  been  frequent,  and  is  most  beneficial,  and  is  un- 
disputed. These  are  real  contests,  however,  between  the  stockholder  and  the 
corporation  of  which  he  is  a  member.  The  case  before  us  goes  beyond  this. 
This  corporation,  like  others,  is  created  a  body  politic  and  corporate  that  it  may 
in  its  corporate  name  transact  all  the  business  which  its  charter  or  other  organic 
act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insurers,  merchants,  and 
may  make  contracts,  commit  torts,  and  incur  liabilities,  and  may  sue  or  be  sued 
in  their  corporate  name  in  regard  to  all  of  these  transactions.  The  parties  who 
deal  with  them  understand  this,  and  that  they  are  dealing  with  a  body  which 
has  these  rights  and  is  subject  to  these  obligations,  and  they  do  not  deal  with 
or  count  upon  a  liability  to  the  stockholder,  whom  they  do  not  know,  and  with 
whom  they  have  no  privity  of  contract  or  other  relation.  The  principle  in- 
volved in  the  case  of  Dodge  v.  Woolsey  permits  the  stockholder  in  one  of  these 
corporations  to  step  in  between  that  corporation  and  the  party  with  whom  it 
has  been  dealing  and  institute  and  control  a  suit  in  which  the  rights  involved  are 
those  of  the  corporation,  and  the  controversy  is  one  really  between  that  corpora- 
tion and  the  other  party,  each  being  entirely  capable  of  asserting  its  own  rights. 
This  is  a  very  different  affair  from  a  controversy  between  the  shareholder  of  a 
corporation  and  that  corporation  itself,  or  its  managing  directors  ortrustjses,  or 
the  other  shareholders,  who  may  be  violating  his  rights  or  destroying  the  prop- 
erty in  which  he  has  an  interest.  Into  such  a  contest  the  outsider,  dealing  with 
the  corporation  through  its  managing  agents,  in  a  matter  within  their  author- 
ity, cannot  be  dragged,  except  where  it  is  necessary  to  prevent  an  absolute 
failure  of  justice  in  cases  which  have  been  recognized  as  exceptional  in  their 
character  and  calling  for  the  extraordinary  powers  of  a  court  of  equity.  It  is, 
therefore,  always  a  question  of  equitable  jurisprudence,  and,  as  such,  has, 
within  the  last  forty  years,  received  the  repeated  consideration  of  the  highest 
courts  of  England  and  of  this  country. 

The  earliest  English  case  in  which  this  subject  received  any  very  careful  con- 
sideration is  Foss  V.  Harbottle,  2  Hare,  461,  where  Vice-Chancellor  Wigram 
gave  a  very  full  and  able  opinion.  The  case  was  decided  in  1843  on  a  demurrer 
to  the  bill,  which  was  brought  by  Foss  and  Turton,  two  shareholders  in  an  in- 
corporation called  the  Victoria  Park  Company,  on  behalf  of  themselves  and 
all  other  stockholders  except  those  who  were  made  defendants  against  the  di- 
rectors and  one  shareholder  not  a  director,  and  against  the  solicitor  and  architect 
of  the  company. .  The  bill  charged  that  the  defendants  concerted  and  effected 
various  fraudulent  and  illegal  transactions,  whereby  the  property  of  the  com- 
pany was  misapplied,  aliened  and  wasted ;  that  there  had  ceased  to  be  a  suffi- 
cient number  of  qualified  directors  to  constitute  a  board;  and  that  the  company 
had  no  clerk  or  office.  It  prayed  for  the  appointment  of  a  receiver  and  for  a 
decree  against  the  defendants  to  make  good  the  loss.  After  showing  that  the 
case  was  one  in  which  the  right  of  action  was  in  the  company,  the  vice-chan- 
cellor says :  ^'  In  law  the  corporation  and  the  aggregate  members  of  the  cor- 
poration are  not  the  same  thing  for  purposes  like  this;  and  the  only  question 
can  be,  whether  the  facts  alleged  in  this  case  justify  a  departure  from  the  rule 
which  prima  facie  would  require  that  the  corporation  should  sue  in  its  own 
name  and  in  its  corporate  character,  or  in  the  name  of  some  one  whom  the 
law  has  appointed  to  be  its  representative.''    Again,  after  pointing  out  that 
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cases  may  arise  where  the  claims  of  justice  would  be  found  superior  to  the  tech- 
nical rales  respecting  the  mode  in  which  corporations  are  required  to  sue^ 
he  adds: 

^*  But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very  urgent 
character  that  the  established  rules  of  law  and  practice  are  to  be  departed 
from, —  rales  which,  though  in  a  sense  technical,  are  founded  on  the  general 
principles  of  justice  and  convenience ;  and  the  question  is,  whether  a  case  is 
stated  in  this  bill  entitling  the  plaintiffs  to  sue  in  their  private  characters."  He 
then,  in  an  elaborate  argument,  holds  that  the  bill  is  fatally  defective  because 
it  does  not  aver  that  there  is  no  acting  or  de  facto  board  of  directors  who 
might  have  ordered  the  bringing  of  this  suit ;  and  secondly,  that  it  was  the 
daty  of  the  plaintiffs  —  the  two  shareholders  who  complain  of  what  had  been 
done  —  to  have  called  a  meeting  of  the  shareholders  or  attended  at  some  regu- 
lar annual  meeting,  and  obtained  the  action  of  a  majority  on  the  matters  in  issue. 
The  majority,  he  says,  may  have  been  content  with  what  was  done,  and  may 
h&ve  ratified  the  action  of  the  board,  in  which  case  the  whole  body  would  have 
been  bound  by  it.    The  demurrer  was  sustained  and  the  bill  dismissed. 

In  the  subsequent  case  of  Mozley  v.  Alston,  1  Phil.,  790,  decided  in  1847, 
Ix>rd  Chancellor  Lyndhurst  says  that  ^^  the  observations  of  the  vice-chancellor 
in  Foss  V.  Ilarbottle  correctly  represent  what  is  the  principle  and  practice  of 
the  court  in  reference  to  suits  of  this  description."  These  cases  have  been  re- 
ferred to  again  and  again  in  the  English  courts  as  leading  cases  on  the  subject 
to  which  they  relate,  and  always  with  approval.  In  Gray  v.  Lewis,  decided  in 
1873,  Sir  W.  M.  James,  L.  J.,  said:  "I  am  of  opinion  that  the  only  person,  if 
you  may  call  it  a  person,  having  a  right  to  complain  was  the  incorporated  so- 
ciety called  Charles  Lafitte  &  Co.  In  its  corporate  character  it  was  liable  to 
be  sued  and  was  entitled  to  sue;  and  if  the  company  sued  in  its  corporate 
character,  the  defendant  might  allege  a  release  or  a  compromise  by  the  com- 
pany in  its  corporate  character, —  a  defense  which  would  not  be  open  in  a  suit 
where  a  plaintiff  is  suing  on  behalf  of  himself  and  other  shareholders.  I  think 
it  is  of  the  utmost  importance  to  maintain  the  rule  laid  down  in  Mozley  v.  Al- 
ston and  Foss  v.  Harbottle,  to  which,  as  I  understand,  the  only  exception  is 
where  the  corporate  body  has  got  into  the  hands  of  directors,  and  of  the  ma- 
jority, which  directors  and  majority  are  using  their  power  for  the  purpose  of 
doing  something  fraudulent  against  the  minority,  who  are  overpowered  by 
them,  as  in  Atwood  v.  Merry  weather,  where  Yice-Chancellor  Wood  sustained  a 
bill  by  a  shareholder  on  behalf  of  himself  and  others,  and  there  it  was  after 
an  attempt  had  been  made  to  obtain  proper  authority  from  the  corporate  body 
itself  in  a  public  meeting  assembled."    Law  Hep.,  8  Ch.  App.,  1035. 

But  perhaps  the  best  assertion  of  the  rule  and  of  the  exceptions  to  it  are 
found  in  the  opinion  of  the  court  by  the  same  learned  justice  in  MacDougall  v. 
Qardiner,  in  1875,  1  Ch.  D.,  13.  '^I  am  of  opinion,"  he  says,  ^Hhat  this  de- 
murrer ought  to  be  allowed.  I  think  it  is  of  the  utmost  importance  in  all  these 
controversies  that  the  rule  which  is  well  known  in  this  court  as  the  rule  in 
Mozley  v.  Alston,  and  Lord  v.  Copper  Miners'  Company,  and  Foss  v.  Harbottle, 
should  always  be  adhered  to;  that  is  to  say,  that  nothing  connected  with  inter- 
nal disputes  between  shareholders  is  to  be  made  the  subject  of  a  bill  by  some 
one  shareholder  on  behalf  of  himself  and  others,  unless  there  be  something  ille- 
gal, oppressive  or  fraudulent;  unless  there  is  something  uUrd  vires  on  the  part 
of  the  company  qud  company,  or  on  the  part  of  the  majority  of  the  company, 
80  that  they  are  not  fit  persons  to  determine  it,  but  that  every  litigation  must 

261 


§  6  74  CORPORATIONS — PRIVATE. 

1)6  in  the  name  of  the  company,  if  the  company  really  desire  it.  Because  there 
may  be  a  great  many  wrongs  committed  in  a  company  —  there  may  be  claims 
against  directors,  there  may  be  cUims  against  ofHcers,  there  may  be  claims 
against  debtors;  there  may  be  a  variety  of  things  which  a  company  may  well 
be  entitled  to  complain  of,  bat  which,  as  a  matter  of  good  sense,  they  do  not 
think  it  right  to  make  the  subject  of  litigation;  and  it  is  the  company,  as  a 
company,  which  has  to  determine  whether  it  will  make  anything  that  is  a 
wrong  to  the  company  a  subject-matter  of  litigation,  or  whether  it  will  take 
steps  to  prevent  the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numerous,  but  the  foregoing  citations 
give  the  spirit  of  them  correctly.  In  this  country  the  cases  outside  of  the  fed- 
eral courts  are  not  numerous,  and  while  they  admit  the  right  of  a  stockholder 
to  sue  in  cases  where  the  corporation  is  the  proper  party  to  bring  the  suit,  they 
limit  this  right  to  cases  where  the  directors  are  guilty  of  a  fraud  or  a  breach  of 
trust,  or  are  proceeding  'ultra  vires.  Marsh  v.  Eastern  R.  Co.,  40  N.  H.,  54S; 
Peabody  v,  Flint,  6  Allen  (Mass.),  52.  In  Brewer  t?.  Boston  Theatre,  104  Mass., 
378,  the  general  doctrine  and  its  limitations  are  very  well  stated.  See,  also, 
Ilersey  v.  Veazie,  24  Me.,  9 ;  and  Samuel  v.  HoUaday,  1  Woolw.,  400. 

The  case  of  Dodge  v,  Woolsey,  decided  in  this  court  in  1855  (18  How.,  331; 
§§  565-573,  aupra)y  is,  however,  the  leading  case  on  the  subject  in  this  country. 
And  we  do  not  believe,  notwithstanding  some  expressions  in  the  opinion,  that 
it  is  justly  chargeable  with  the  abuses  we  have  mentioned.  It  was  manifestly 
well  considered,  and  the  opinion  is  unusually  long,  discussing  the  point  now 
under  consideration  with  ^a  full  reference  to  the  decisions  then  made  in  the 
courts  of  England.  The  suit  —  a  bill  in  chancery  —  was  brought  in  the  circuit 
court  for  the  district  of  Ohio,  by  Woolsey,  a  stockholder  of  the  Commercial 
Bank  of  Cleveland,  and  a  citizen  of  Connecticut,  against  that  bank,  its  manag- 
ing  directors,  and  Dodge,  tax  collector  of  the  county  in  which  the  bank  was 
situated,  citizens  of  Ohio.  The  bill  alleged  that  Dodge  had  levied  upon  prop- 
erty of  the  bank  to  make  collection  of  a  tax,  which,  by  the  constitution  of  the 
state  of  Ohio,  the  bank  was  bound  to  pay ;  that  in  that  respect  the  constitution, 
then  recently  adopted,  impaired  the  obligation  of  the  contract  of  the  state  with 
the  bank,  contained  in  its  charter.  It  appeared  in  the  case  that  Woolsey  had, 
by  letter  directed  to  the  board  of  directors,  requested  them  to  institute  proceed- 
ings to  prevent  the  collection  of  this  tax;  but  the  board,  by  a  resolution, 
declined  to  take  any  such  action,  while  expressing  their  opinion  that  the  tax 
was  illegal.  In  the  opinion  of  the  court,  reciting  the  circumstances  which  jus- 
tified its  interposition  at  the  suit  of  the  stockholder,  the  allegation  of  the  bill 
is  adverted  to,  that  if  the  taxes  are  enforced  it  will  annul  the  contract  with  the 
state  concerning  taxation,  and  that  the  tax  is  so  onerous  upon  the  hank  that  it 
win  compel  a  sicspension  and  final  cessation  of  its  business.  The  following  ex- 
tract from  Angell  ife  Ames  on  Corporations  is  cited  with  approval:  "Though 
the  result  of  the  authorities  clearly  is  that  in  a  corporation,  when  acting  within 
the  scope  of,  and  in  obedience  to,  the  provisions  of  its  constitution,  the  will  of  the 
majority,  clearly  expressed,  must  govern,  yet  beyond  the  limits  of  the  act 
of  incorporation  the  will  of  the  majority  cannot  make  the  act  valid,  and  the 
power  of  a  court  of  equity  may  be  put  in  motion  at  the  instance  of  a  single 
shareholder,  if  he  can  show  that  the  corporation  are  employing  their  statutory 
powers  for  the  accomplishment  of  purposes  not  within  the  scope  of  their  insti- 
tution.   Yet  it  is  to  be  observed  that  there  is  an  important  distinction  between 

•this  class  of  cases  and  those  in  which  there  is  no  breach  of  trust,  but  only  erroi 
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and  misapprehension  or  simple  negligence  on  the  part  of  the  directors."  And 
the  ooart  adds:  *^It  is  obvious  from  this  rule  that  the  circumstances  of  each 
case  must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the  relief 
sought." 

A  very  large  part  of  the  opinion  is  devoted  to  the  consideration  of  the  high 
function  of  this  court  in  construing  the  constitution  of  the  United  States,  and 
it  is  impossible  not  to  see  the  influence  on  the  mind  of  the  writer  of  that  opinion 
of  the  fact  that  the  only  question  on  the  merits  of  the  case  was  one  which 
peculiarly  belonged  to  the  federal  judiciary,  and  especially  to  this  court,  to  de- 
cide; namely,  whether  the  constitution  of  the  state  of  Ohio  violated  the  obliga- 
tion of  the  contract  concerning  taxation  found  in  the  charter  of  the  bank.  As 
the  law  then  stood  there  was  no  means  by  which  the  bank,  being  a  citizen  of 
the  same  state  with  Dodge,  the  tax  collector,  could  bring  into  a  court  of  the 
United  States  the  right  which  it  asserted  under  the  constitution,  to  be  relieved 
of  the  tax  in  question,  except  by  writ  of  error  to  a  state  court  from  the  supreme 
court  of  the  United  States.  That  diflBculty  no  longer  exists,  for  by  the  act  of 
March  3,  1875,  c.  137  (18  Stat,  pt.  3,  p.  470),  all  suits  arising  under  the  consti- 
tution or  laws  of  the  United  States  may  be  brought  originally  in  the  cir- 
cuit courts  of  the  United  States  without  regard  to  the  citizenship  of  the 
parties.  Under  this  statute,  if  it  had  then  existed,  the  bank,  in  Dodge  v.  Wool- 
sey,  could  undoubtedly  have  brought  suit  to  restrain  the  collection  of  the  tax 
in  its  own  name,  without  resort  to  one  of  its  shareholders  for  that  purpose. 

§  575.  It  is  the  duty  of  the  United  States  circuit  court  to  dismi^ss  a  suit  if 
the  parties  have  been  improperly  or  coUusively  joined  or  made  so  as  to  give 
jurisdiction  to  that  court 

And  this  same  statute,  .while  enlarging  the  jurisdiction  of  the  circuit  courts 
in  cases  fairly  within  the  constitutional  grant  of  power  to  the  federal  judiciary, 
strikes  a  blow,  by  its  fifth  section,  at  improper  and  collusive  attempts  to  impose 
upon  those  courts  the  cognizance  of  cases  not  justly  belonging  to  them.  It 
declares,  if  at  any  time  in  the  progress  of  a  case,  either  originally  commenced 
in  a  circuit  court,  or  removed  there  from  a  state  court,  it  shall  appear  to  said 
court  '^  that  such  suit  does  not  really  and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the  par- 
ties to  said  suit  have  been  improperly  or  coUusively  made  or  joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or  re* 
movable  under  this  act,  the  said  circuit  court  shall  proceed  no  further,  but  shall 
dismiss  the  suitor  remand  it  to  the  court  from  which  it  was  removed."  It  is 
believed  that  a  rigid  enforcement  of  this  statute  by  the  circuit  courts  would 
relieve  them  of  many  cases  which  have  no  proper  place  on  their  dockets. 

§  676.  When  shareholders  may  sue  in  tlieir  own  names  on  be/udf  of  their 
corporation. « 

This  examination  of  Dodge  v,  Woolsey  satisfies  us  that  it  does  not  establish, 
nor  was  it  intended  to  establish,  a  doctrine  on  this  subject  different  in  any  ma- 
terial respect  from  that  found  in  the  cases  in  the  English  and  in  other  Ameri- 
can courts,  and  that  the  recent  legislation  of  congress  referred  to  leaves  no 
reason  for  any  expansion  of  the  rule  in  that  case  beyond  its  fair  interpretation. 
We  understand  that  doctrine  to  be,  that  to  enable  a  stockholder  in  a  corpora- 
tion to  sustain  in  a  court  of  equity  in  his  own  name  a  suit  founded  on  a  right 
of  action  existing  in  the  corporation  itself,  and  in  which  the  corporation  itself 
is  the  appropriate  plaintiff,  there  must  exist,  as  the  foundation  of  the  suit, 
some  action  or  threatened  action  of  the  managing  board  of  directors  or  trustees 
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of  the  corporation  which  is  beyond  the  authority  conferred  on  them  by  their 
charter  or  other  source  of  organization ;  or  such  a  fraudulent  transaction  com' 
pleted  or  contemplated  by  the  acting  managers,  in  connection  with  some  other 
party,  \)r  among  themselves,  or  with  other  shareholders,  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  interests  of  the  other  shareholders;  or 
where  the  board  of  directors,  or  a  majority  of  them,  are  acting  for  their  owa 
interest,  in  a  manner  destructive  of  the  corporation  itself,  or  of  the  rights  of 
the  other  shareholders;  or  where  the  majority  of  shareholders  themselves  are 
oppressively  and  illegally  pursuing  a  course  in  the  name  of  the  corporation 
which  is  in  violation  of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable  injury,  or  a 
total  failure  of  justice,  the  court  would  be  justified  in  exercising  its  powers, 
but  the  foregoing  may  be  regarded  as  an  outline  of  the  principles  which  govern 
this  class  of  cases.  But,  in  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  shareholder  is  permitted 
in  his  own  name  to  institute  and  conduct  a  litigation  which  usually  belongs  to 
the  corporation,  he  should  show  to  the  satisfaction  of  the  court  that  he  has  ex- 
hausted all  the  means  within  his  reach  to  obtain,  within  the  corporation  itself, 
the  redress  of  his  grievances,  or  action  in  conformity  to  his  wishes.  He  must 
make  an  earnest,  not  a  simulated,  effort  with  the  managing  body  of  the  cor- 
poration, to  induce  remedial  action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits  or  has  permitted,  he  must  show,  if  he 
fails  with  the  directors,  that  he  has  made  an  honest  effort  to  obtain  action  by 
the  stockholders  as  a  body,  in  the  matter  of  which  he  complains.  And  he 
must  show  a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it. 

§  677«  and  what  they  must  plead. 

The  efforts  to  induce  such  an  action  as  complainant  desires  on  the  part  of 
the  directors,  and  of  the  shareholders  when  that  is  necessary,  and  the  cause  of 
failure  in  these  efforts,  should  be  stated  with  particularity ;  and  an  allegation 
that  complainant  was  a  shareholder  at  the  time  of  the  transactions  of  which 
he  complains,  or  that  his  shares  have  devolved  on  him  since  by  operation  of 
law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  in  a  case  of  which  it  could  otherwise  have  no  cognizance, 
should  be  in  the  bill,  which  should  be  verified  by  afSdavit.  It  is  needless  to 
say  that  appellant's  bill  presents  no  such  case  as  we  have  here  supposed  to  be 
necessary  to  the  jurisdiction  of  the  court.  He  merely  avers  that  he  requested 
the  president  and  directors  to  desist  from  furnishing  water  free  of  expense  to 
the  city,  except  in  case  of  fire  or  other  great  necessity,  and  that  they  declined 
to  do  as  he  requested.  No  correspondence  on  the  subject  is  given.  No  reason 
for  declining.  We  have  here  no  allegation  of  a  meeting  of  the' directors,  in 
which  the  matter  was  formally  laid  before  them  for  action.  No  attempt  to 
consult  the  other  shareholders  to  ascertain  their  opinions,  or  obtain  their  action. 
But  within  five  days  after  his  application  to  the  directors  this  bill  is  filed. 
There  is  no  allegation  of  fraud  or  of  acts  ultra  viresy  or  of  destruction  of 
property,  or  of  irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter  to  be  correct^ 

there  is  nothing  which  forbids  the  corporation  from  dealing  with  the  city  in 

the  manner  it  has  done.    That  city  conferred  on  the  company  valuable  rights 

by  special  ordinance ;  namely,  the  use  of  the  streets  for  laying  its  pipes,  and 
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the  privilege  of  furnishing  water  to  the  wh^ole  population. '  It  may  be  the 
ezeroise  of  the  highest  wisdom  to  let  the  city  use  the  water  in  the  manner 
cx>mplained  of.  The  directors  are  better  able  to  act  understandingly  on  this 
subject  than  a  stockholder  residing  in  New  York.  The  great  body  of  the 
stockholders  residing  in  Oakland  or  other  places  in  California  may  take  this 
view  of  it,  and  be  content  to  abide  by  the  action  of  their  directors.  If  this 
be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted  by  one  stockholder  for 
the  corporation  and  all  other  stockholders,  because  the  amount  of  his  dividends 
is  diminished?  This  question  answers  itself;  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was  properly  sustained, 
and  the  bill  dismissed,  because  the  appellant  shows  no  standing  in  a  court  of 
equity — no  right  in  himself  to  prosecute  this  suit 

Decree  affirmed, 

FORBES  V,  MEMPHIS,  EL  PASO  &  PACil'lC  RAILROAD  COMPANY. 
(Circuit  Court  for  Texas:  2  Woods,  d33^-886.    1872.) 

Opinion  by  Bradley,  J. 

Statement  of  Facts. —  The  bill  in  this  case  was  filed  against  the  Memphis, 
EI  Paso  &  Pacific  Eailroad  Company,  a  corporation  of  Texas,  by  a  stockholder, 
a  bondholder  and  the  trustees  for  the  bondholders,  nnder  the  land  grant  mort- 
gages of  said  company,  on  behalf  of  themselves  and  all  other  stockholders, 
creditors  and  bondholders  thereof,  aUfljging  varions  gross  acts  of  fraudulent 
DMumgement  and  fraadalent  contrivance  and  misrepresentation  on  the  part  of 
the  directors,  officers  and  agents  of  the  company,  whereby  the  said  bondholders, 
mostly  citizens  of  France,  had  been  induced  to  purchase  its  land  grant  bonds 
to  the  amount  of  over  $5,000,000,  under  a  representation  and  pledge  that  the 
money  should  be  devoted  to  the  construction  of  the  road,  so  as  to  secure  the 
grant  of  the  lands  which  formed  the  basis  of  the  mortgages  and  the  only 
security  for  the  payment  of  the  bonds.  The  bill  charges  that  the  money  thus 
procured  constituted  the  only  pecuniary  means  and  resources  of  the  company,  and 
this  money,  instead  of  being  used  for  the  purpose  to  which  it  was  pledged,  was 
being  utterly  squandered,  wasted  and  embezzled  by  the  said  officers  and  agents, 
with  the  assent  and  connivance  of  the  directors,  and  that  the  bondholders,  as 
well  as  the  bona  fide  stockholders,  were  in  danger  of  losing  every  cent  of  their 
money  by  the  said  fraud  and  embezzlement ;  that  the  company  had  been  ren- 
dered utterly  insolvent  thereby,  and  that  the  lands  would  be  entirely  forfeited 
by  non-performance  of  the  required  conditions,  and  that  there  was  no  means  of 
saving  anything  from  the  wreck  for  the  bondholders  and  other  creditors,  unless 
the  officers  were  prohibited  from  further  meddling  with  the  concerns  of  the 
company,  and  a  receiver  were  appointed  to  take  what  property  and  rights 
remained,  and  either  go  on  and  construct  the  road,  or  sell  the  franchises  and 
property,  subject  to  the  mortgages  and  debts,  to  some  opmpany^or  association 
that  would  go  on  and  complete  the  work,  and  thus  secure  the  benefits  which 
formed  the  entire  value  and  security  of  the  bonds  and  obligations  of  the  com- 
pany. The  bill  prayed  for  an  adjudication  of  the  matters  charged  for  relief 
and  for  an  injunction  and  receiver. 

If  the  allegations  of  the  bill  are  true  (and  their  truth  seems  to  be  strongly 
sustained  by  all  the  evidence  which  has  been  presented),  the  corporation, 
through  its  officers,  directors  and  agents,  and  by  means  of  pretended  contracts, 
has  carried  on  a  vast  scheme  of  fraud  by  which  millions  of  dollars  have  been 
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abstracted  from  an  unsuspecting  community,  reposing  confidence  in  the  char* 
acter  of  American  institutions  and  securities.  The  interest  and  reputation  of 
the  country,  as  well  as  the  direct  injury  sustained  by  the  complainants,  require 
that  an  adequate  remedy,  if  such  a  remedy  exists  in  our  system  of  legal  pro- 
cedure, should  be  promptly  and  firmly  applied  to  the  case. 

The  bill,  with  the  proper  verifications  and  with  due  notice  to  the  company, 
was  presented  to  the  court  in  July,  1870.  The  injunction  prayed  for  was 
granted,  and  a  receiver  was  appointed  to  take  charge  of  and  administer  all 
the  assets,  property  and  franchises  of  the  company.  The  proper  process  being 
served,  and  no  defense  or  appearance  tendered,  a  decree  pro  confesso  was 
entered,  as  of  course,  at  the  November  rules,  1870.  On  January  24,  1871,  the 
receiver,  by  a  memorial  or  petition  duly  verified  by  oath,  reported  his  proceed- 
ings, and  the  state  of  facts  which  he  found  to  exist,  with  reference  to  the  com- 
pany's affairs,  fully  sustaining  all  the  allegations  of  the  bill,  and  exhibiting  in 
detail  the  various  operations  of  the  company,  its  condition  and  resources,  the 
disposition  that  had  been  made  of  its  stock,  property  and  funds,  and  the  liabil- 
ities which  it  had  incurred,  showing  that  it  was  hopelessly  insolvent,  that  its 
property  and  assets,  to  a  considerable  amount,  had  been  in  part  sequestered  in 
Paris,  in  part  attached  in  New  York,  and  in  part  detained  for  duties  in  New 
Orleans ;  that  its  offices  were  closed,  that  it  had  done  comparatively  nothing 
towards  the  accomplishment  of  its  objects,  and  that  its  operations  had  been 
entirely  suspended  for  more  than  a  year. 

From  this  report  it  appeared,  amongst  other  things,  that  prior  to  the  late 
civil  war,  the  company  had  surveyed  a  route  from  the  eastern  boundary  of 
Texas  to  El  Paso,  and  had  made  return  of  the  same  to  the  general  land  office 
of  Texas,  and  that  the  commissioner  of  said  office  had  officially  recognized  the 
said  line,  and  that  thereby  the  limits  of  the  reservation  of  lands  for  the  com- 
pany's benefit  had  become  defined ;  and  it  further  appeared  that  before  the 
breaking  out  of  the  war  the  company  had  graded  about  sixty-five  mil6s  of 
its  road,  and  that  what  was  done  so  far  was  by  virtue  of  a  contract  with  one 
Thomas  C.  Bates;  it  further  appeared  that,  to  secure  the  fulfilment  of  that 
contract  on  the  company's  part,  it  had,  in  1860,  executed  bonds  to  the  amount 
of  $350,000,  and  a  trust  deed  or  mortgage  to  secure  the  same  upon  all  the  lands 
and  property  of  the  company,  or  any  lands  or  property  that  might  thereafter 
be  acquired  by  it ;  it  further  appeared  that  none  of  these  bonds  or  any  interest 
thereon  had  ever  been  paid,  but  that  they  remained  on  deposit  in  a  New 
Orleans  bank,  and  that  Bates  was  engaged  in  litigation  with  the  company  in 
regard  to  his  claims  for  construction  or  upon  his  contract.  This  appeared  to  be 
the  result  of  all  that  was  done  prior  to  the  war. 

Since  the  war  about  twenty  or  twenty-five  miles  of  road  had  been  graded, 
about  three  miles  of  track  had  been  laid  down,  and  loose  rails  had  been  dropped 
along  the  line  for  a  few  miles  further.  Ten  locomotives,  purchased  in  France, 
together  with*  a  lot  of  about  one  hundred  and  twenty  tons  of  railroad  iron, 
had  been  detained  at  New  Orleans  for  non-payment  of  duties,  which,  in  the 
case  of  the  locomotives,  exceeded  ^heir  value.  The  other  railroad  iron  had 
been  sold  or  attached  in  New  York  for  claims  against  the  company.  This, 
from  the  report  of  the  receiver,  seemed  to  have  been  the  whole  extent  of  the 
real  operations  of  the  company  in  the  construction  of  its  vast  work  across  the 
whole  northern  portion  of  Texas,  an  extent  of  nearly  a  thousand  miles,  and 
in  the  accomplishment  of  this  result,  or  at  least  so  much  of  it  as  had  been  per- 
formed since  the  close  of  the  war,  there  had  been  issued  forty  millions  of  stock 
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and  aboat  thirteen  millions  of  bonds  and  land  certificates.  Nothing  else  re- 
mained, as  the  result  of  this  vast  issue  of  securities,  which  the  receiver  could 
lay  his  hands  on,  except  a  few  thousand  shares  of  stock  in  the  Memphis  & 
Little  Eock  Railroad  Company  and  in  the  San  Diego  &  Gila  Railroad  Com- 
pany,  and  a  residuum  of  less  than  $800,000  of  cash  assets  accruing  from  the 
land  grant  bonds  sold  in  France.  A  more  utterly  fraudulent  concern,  a  more 
empty  bubble  of  speculation,  is  rarely  to  be  met  with  in  this  highly  speculating 
and  fraudulent  age.  And  yet,  as  appeared  from  the  report,  there  are  franchises 
and  rights  to  grants  of  land  belonging  to  the  organization,  which,  in  the  hands 
of  an  honest  and  energetic  association,  backed  by  sufficient  capital,  could  prob- 
ably be  made  available  to  pay  off  most  of  the  real  indebtedness  of  the  com- 
pany, and  relieve  it  and  the  country  of  the  odium  which  the  present  concern 
has  brought  upon  both.  In  the  struggle  of  capitalists  for  the  establishment  of 
rival  trans-continental  lines  between  the  Atlantic  and  Pacific  oceans,  the  fran- 
chises of  this  company  might  be  rendered  available  to  supply  a  valuable  link 
in  one  of  them. 

The  disposal  of  these  franchises,  and  the  remnants  of  property  left,  to  an 
association  organized  with  sufficient  capital  and  influence  to  accomplish  such  a 
purpose,  the  receiver  thought,  and  so  reported  to  the  court,  was  the  only  means 
left  of  realizing  from  the  property  and  franchises  of  the  company  the  slightest 
seenrity  or  hope  of  meeting  its  just  obligations.  In  this  view  of  the  case  the 
coart  was  decidedly  disposed  to  agree  with  the  receiver.  It  is  true  that  such 
an  arrangement  would  have  the  effect  of  leaving  the  entire  stockholding  inter- 
est without  anything  to  show  for  their  stock;  but  that  result,  if  the  company 
was  really  insolvent  and  really  a  bubble  company,  seemed  to  be  inevitable  in 
any  event.  The  course  proposed  might  save  the  claims  of  honest  creditors, 
and  would  really  be  the  only  means  of  doing  so,  whilst  it  could  do  no  real 
injury  to  the  stockholders. 

A  disposition  of  the  franchises  and  property  of  the  company,  in  the  manner 
and  on  the  basis  suggested,  the  receiver  reported,  could  be  made.  A  company 
liad  been  incorporated  by  the  legislature  of  Texas,  in  July,  1870,  entitled  The 
Southern  Trans-Continental  Railroad  Company,  the  capital  stock  of  which  had 
been  subscribed  by  some  of  the  most  wealthy  and  responsible  capitalists  of 
New  York  city,  and  which  was  empowered  to  construct  a  railroad  on  or  near 
the  route  of  the  Memphis,  £1  Paso  &  Pacific  Railroad  Company,  and  to  pur- 
chase the  property  and  rights  of  said  company,  such  charter  being  undoubtedly 
obtained  in  view  of  the  insolvency  and  failure  of  the  latter  company.  The 
receiver  reported  an  agreement  which  could  be  effected  with  said  new  company, 
which  would  have  the  effect  of  securing  the  ultimate  payment  of  the  debts 
and  obligations  of  record  of  the  defendant  company.  The  trustees  of  the  two 
land  grant  mortgages  (all  of  whom  except  James  M.  Pollock,  a  trustee  in  the 
second  mortgage,  are  complainants  in  the  suit)  filed  a  petition  at  the  same 
time  with  the  receiver,  concurring  generally  in  the  plan  proposed,  but  insisting 
that  such  proceeds  of  the  land  grant  bonds  as  had  not  been  dissipated  and  yet 
remained  should  be  held  by  him  as  a  trust  fund  or  guaranty  for  the  construc- 
tion of  the  road,  according  to  the.  solemn  pledges  originally  given,  and  should 
not  be  delivered  to  the  purchasers  until  that  object  should  be  accomplished  and 
the  grants  of  land,  on  the  basis  of  which  the  mortgages  rested,  should  be 
finally  secured  and  rendered  complete.  The  proposition  thus  made,  after  being 
taken  under  consideration  by  the  court,  and  modified  so  as  to  require  the  pur- 
chasing company  to  take  the  property  and  franchises,  subject  to  any  balance 
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which  might  remain  doe  upon  every  valid  debt  of  the  defendant  company,  was 
approved,  and  the  receiver  was  authorized  to  carry  it  oat  by  the  execution  of 
the  contracts,  so  modified,  and  the  sale  of  the  franchises  and  property  of  the 
defendants  to  the  new  company.  Thus  it  will  be  seen  that  provision  was  made 
in  the  arrangement  which  was  effected  for  the  ultimate  payment  of  every  valid 
debt  of  the  company. 

At  this  stage  of  the  proceedings,  after  the  passing  of  the  last-mentioned 
order,  and  in  the  latter  part  of  April,  1871,  the  present  intervenors  appeared 
and  desired  to  be  allowed  to  become  parties  to  the  suit,  and  to  intervene  for 
their  respective  interests.  Having,  as  the  court  thought,  presented  a  prima 
facie  case,  orders  were  made  in  accordance  with  their  request,  and  the  order 
authorizing  the  receiver  to  effect  the  proposed  sale  was  suspended  until  the  in- 
terveners could  formally  present  their  case  by  petition  or  cross-bill,  and  be 
heard  in  reference  thereto.  As  soon  as  the  counsel  for  the  complainants  and 
the  receiver  were  informed  of  these  orders  for  leave  to  intervene,  they  applied 
for  a  rule  to  show  cause  why  such  orders  should  not  be  vacated  and  set  aside; 
and  a  rule  to  show  cause  was  accordingly  granted  in  sucn  cdse.  The  present 
argument  is  upon  these  rules  to  show  cause,  and  the  question  to  be  decided  is 
whether  the  applicants  should  have  been  allowed  to  intervene  or  not.  The 
parties  thus  seeking  to  intervene  are,  first,  James  T.  Sanford  and  John  Yan 
Nest,  of  New  York,  who  allege  that  they  are  directors  and  stockholders  of  the 
defendant  company,  and  they  seek  to  intervene  for  the  protection  of  their  own 
interest  and  that  of  the  other  stockholders  and  creditors,  on  the  ground,  as 
alleged  in  their  petition,  that  in  May,  1870,  the  parties  to  the  suit  (except  the 
company)  entered  into  a  conspiracy  to  dispose  of  the  property  of  the  company 
and  convert  it  to  their  own  use,  and  that  this  suit  is  part  of  the  means  used  to 
effect  their  object,  in  which  they  have  procured  counsel  to  represent  the  com- 
pany ;  that  they  have  procured  a  large  quantity  of  the  company's  mortgage 
bonds  at  a  small  price,  which  they  intend  to  use  for  the  same  purpose;  and 
that  the  receiver  is  in  collusion  with  them,  and  acting  coUusively  for  his  own 
interest;  that  the  proceedings  in  the  suit  were  secretly  managed,  and  the  peti- 
tioners never  heard  of  the  receiver's  appointment  until  long  after  it  was  made. 

The  other  parties  seeking  to  intervene  are  George  W.  Gerrish,  Rogers  Fowler 
and  Abraham  Eex.  Gerrish  is  the  assignee  of  Thomas  C.  McDowell,  of  his 
share  in  a  certain  contract  for  constructing  the  company's  road,  which  was 
made  on  the  8th  of  August,  1866,  between  the  company  and  said  McDowell, 
Fowler  and  Bex.  The  petitioners  claim  that  under  that  contract  they  are  en- 
titled to  a  large  amount  of  the  company's  stock  which  was  transferred  to  and 
subscribed  by  them;  that  they  fully  performed  the  agreement  on  their  part, 
furnished  and  paid  the  sum  of  $50,000  guaranty  or  earnest  money,  as  therein 
provided,  and  did  proceed  to  and  did  build  a  portion  of  the  railroad  as  re- 
quired, and  hence  became  entitled  to  their  respective  interests.  They  there- 
fore claim  to  intervene,  as  stockholders,  for  their  interest  involved  in  the  suit, 
on  the  grounds,  as  stated  in  their  petition,  that  certain  leading  officers  of  the 
company  (who,  they  admit,  have  received  and  converted  to  their  own  use 
immense  sums  of  money,  as  stated  in  the  bill  of  complaint)  have  fraudulently 
combined  with  the  receiver  to  dispose  of  the  property  of  the  company  and  con- 
vert it  to  their  own  use ;  that  the  suit  is  employed  as  part  of  the  said  scheme, 
including  the  other  allegations  in  reference  thereto,  made  by  Sanford  and  Yan 
Nest,  and  that  the  proposed  sale  to  the  new  company  will  result  in  irretriev- 
able loss  to  the  creditors  and  stockholders,  and  is  intended  for  the  personal 
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advantage  of  the  confederates.  ^Neither  of  the  petitioners  questions  the  main 
all^ations  of  the  bill,  unless  it  be  the  company's  insolvency,  but,  .on  the  con- 
trary, corroborate  them.  Testimony  has  been  taken  by  the  respective  parties. 
In  order  properly  to  understand  the  questions  thus  raised,  it  will  be  necessary 
to  examine  the  general  character  of  suits  and  proceedings  in  equity  against 
corporations  in  their  relation  to  the  interests  of  the  stockholders,  and  the  gen- 
eral  right  of  the  latter  to  intervene  therein,  jpro  interesae  9uo. 

§  678.  Distinction  'between,  corporation  and  its  shareholders. 

A  commercial  or  other  business  corporation  is  constituted  for  the  specific 
purpose  of  suing  and  being  sued,  granting  and  receiving,  buying  and  selling, 
and  doing  other  business  in  a  corporate  name  and  capacity,  totally  distinct 
from  that  of  any  or  all  of  its  members  considered  as  individuals.  A  corpora- 
tion is  a  person.  Its  property  is  not  the  property  of  its  stockholders.  Its 
rights  are  not  their  rights.    They  have  only  an  indirect  interest  therein. 

§  679.  Rights  of  stockholders  of  a  business  corporation  stated. 

The  rights  of  a  stockholder  are  to  meet  at  stockholders'  meetings,  to  partici- 
pate in  the  profits  of  the  business,  and  to  require  that  the  corporate  property 
and  funds  shall  not  be  diverted  from  their  original  purpose.  If  the  company 
become  insolvent  it  is  the  right  of  the  stockholders  to  have  the  property  applied 
to  the  payment  of  its  debts.  I  do  not  know  of  any  other  rights,  except  inci« 
dental  ones,  subsidiary  or  auxiliary  to  these.  Of  course,  a  stockholder  has 
ordinarily  a  right  to  a  certificate  for  his  stock,  to  transfer  it  on  the  company's 
books,  and  to  inspect  these  books.  For  the  invasion  of  these  rights  by  the 
oflScers  of  the  company  he  may  sue  at  law  or  in  equity,  according  to  the  nature 
of  the  case. 

§  680.  Suits  for  or  against  corporation  must  he  in  its  name.  Right  of  share- 
holder  to  sue  or  be  sued. 

But  all  remedies  for  injuries  to  the  property  or  rights  of  the  company  must  be 
prosecuted  in  the  name  of  the  company,  and  all  demands  against  the  company 
most  be  prosecuted  against  the  company  by  name,  unless  its  officers  or  agents, 
by  fraud  and  misrepresentation,  have  rendered  themselves  personally  liable. 
A  stockholder,  in  his  character  of  stockholder,  cannot  sue,  nor,  unless  specially 
made  liable  by  the  charter,  can  he  be  sued  for  any  of  the  company's  transac- 
tions. There  is  one  case,  and  one  only,  in  which  he  can  interpose,  and  that  is 
where  the  officers  and  managers  of  the  company,  by  fraud  and  collusion  with 
third  persons,  are  sacrificing,  or  are  about  to  sacrifice  and  betray,  the  interests  of 
the  corporation.  For  such  breach  of  trust  and  conspiracy  he  can  call  the  guilty 
parties  to  an  account  in  a  court  of  equity.  In  the  case  before  the  court,  the 
complainants  might  possibly  have  held  the  officers  and  agents  of  the  company 
personally  liable  for  the  frauds  and  misrepresentations  charged  against  them. 
Bat  the  said  officers  and  agents  were  clothed  with  all  the  authority  and  power  of 
the  corporation,  and  negotiated  and  operated  in  its  name,  and  issued  its  obliga- 
tions upon  its  corporate  credit,  and  in  every  official  way  involved  and  pledged 
its  corporate  liability,  and,  being  the  legal  representatives  of  the  corporation, 
placed  before  the  world  as  such  by  the  corporation,  the  parties  injured  had  a 
perfect  right  to  proceed  against  the  corporation  for  redress.  It  cannot  be,  and 
is  not  seriously  pretended,  that  the  principal  complainants  in  the  case,  the 
trustees  of  the  land  grant  mortgages  and  bondholders,  are  acting  in  collusion 
with  the  officers  of  the  company,  or  that  they  have  any  other  object  in  view 
than  the  protection  and  security  of  the  bondholders,  who,  it  is  admitted,  have 
been  most  outrageously  defrauded  out  of  their  money. 
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Here,  then,  we  have  a  suit  brought  by  grossly  injured  parties  against  the 
proper  defendant  for  relief  which,  according  to  the  view  of  the  court,  it  is 
competent  to  give.  The  petitioners  were  not  proper  parties,  and  could  not 
have  been  made  parties  without  rendering  the  bill  obnoxious  to  a  demurrer. 
It  is  not  alleged  that  the  complainants  are  colluding  with  the  officers  of  the 
company,  or  that  they  are  guilty  of  any  improper  conduct.  On  the  contrary, 
the  institution  of  the  suit  and  its  general  objects  appear  to  be  approved  by  the 
petitioners.  They  admit  all  the  most  serious  charges  made  by  the  bill.  Nor 
can  it  be  pretended  that  the  suit  was  not  properly  instituted;  process  was 
served  or  duly  acknowledged  by  the  president  of  the  company.  The  justicfe 
who  granted  the  original  injunction  and  appointed  the  receiver  declined  to 
proceed  until  that  officer  had  been  personally  notified  of  the  proceedings,  and 
had  waived  all  objections  to  a  hearing  of  the  motion  out  of  the  circuit  Imiits. 
Besides  this  personal  notice  and  waiver,  the  counsel  of  the  company,  who  had 
been  recognized  as  such  in  various  proceedings  in  other  courts,  appeared  and 
made  no  objection  to  the  hearing,  but  acquiesced  therein. 

Service  of  process  and  notice  upon  an  insolvent  corporation,  which  has  ceased 
to  carry  on  business  and  is  fast  undergoing  the  process'of  disintegration,  is  not 
always  an  easy  matter;  but  it  is  believed  that  not  only  the  president,  but  all 
the  principal  officers  of  the  defendant  corporation,  were  apprised  of  the  institu- 
tion of  the  suit,  and  of  the  proceedings  thereon.  Sanford  and  Van  Nest,  who 
claim  to  be  directors,  allege  that  they  were  not  made  aware  of  them  until 
some  time  after  the  receiver  had  been  appointed.  But  it  was  not  essential  that 
they  should  be  notified,  and  it  is  not  pretended  that  it  was  by  reason  of  any 
fault  or  neglect  of  the  plaintiffs  that  they  were  not  notified.  It  seems  to  me 
that  the  suit  was  regularly  instituted  against  the  proper  party,  and  that  there 
was  no  collusion  or  fraud  in  the  institution  thereof;  so  far,  then,  as  the  plaint- 
iffs are  concerned,  the  petitioners  are  not  entitled  to  intervene  in  the  suit,  or  to 
interpose  any  obstacle  to  its  termination. 

§  681.  After  a  decree  pro  confeano  a  court  of  equity  can  inform  itself  aatoths 
exact  facts  of  the  case. 

The  receiver  appointed  by  the  court  entered  upon  a  vigorous  prosecution  of 
his  duties,  took  possession  of  all  assets  of  the  company  which  he  could  find, 
inquired  and  examined  into  all  its  transactions,  and  ascertained  as  near  as  pos- 
sible the  exact  state  of  its  affairs,  and  amount  of  its  stock  and  outstanding 
obligations.  All  this  was  duly  reported  to  the  court  in  the  memorial  before 
referred  to,  and  went  to  establish  and  confirm  d.11  the  allegations  of  the  bill 
Avhich  had  been  t^akenj^^  c(77t/e««(7  against  the  defendant  corporation  in  regular 
course.  After  a  decree  pro  confesso^  it  is  often  proper  for  a  court  to  inform 
itself,  through  its  own  officers,  as  by  report  of  a  master  or  by  deposition,  or 
other  inquest  or  proceeding,  more  particularly  as  to  the  exact  facts  of  the  case. 
The  report  of  the  receiver  in  this  case  was  regarded  as  a  proper  presentation 
and  authentication  of  the  facts  upon  which  to  base  further  proceedings.  An 
order  was  thereupon  made  in  general  accordance  with  the  receiver's  recom- 
mendation, but  also  in  accordance  with  the  best  judgment  of  the  court.  The 
objection  of  the  petitioners  seems  to  be  more  particularly  directed  against  this 
order,  whereby  the  receiver  was  authorized  to  dispose  of  the  assets,  property 
and  rights  of  the  corporation  defendant,  upon  the  terms  stated  in  the  order 
and  the  contract  referred  to  therein.  They  made  charges  of  fraud  against  the 
receiver;  they  say  that  he  is  in  collusion  with  the  officers  of  the  company  who 
were  guilty  of  the  frauds  charged  in  the  bill,  aud  that  he  is  combining  with 
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them  to  dispose  of  the  property  of  the  company  and  convert  it  to  his  and  their 
own  use* 

§  582«  Stockholder  cannot  intervene  after  decree^  except  where  complainants 
and  corporate  offices  are  in  collusion. 

The  qaestion,  then,  as  a  legal  one,  is  reduced  to  this:  The  suit  being  prop- 
erly instituted,  the  relief  prayed  being  proper  to  grant,  a  receiver  being  prop- 
erty appointed,  a  decree  pro  confeaao  being  regularly  entered,  an  authentic 
report  of  the  facts  being  made  to  the  court,  and  its  judgment  being  passed 
thereon,  can  individual  stockholders  be  now  permitted  to  intervene  in  the  suit 
and  file  a  cross-bill  in  the  cause  on  a  general  charge  of  fraud  and  collusion  on 
the  part  of  the  receiver,  and  erroneous  judgment  on  the  part  of  the  court  in 
making  the  order  referred  to?  It  seems  to  me  that  this  would  be  carrying  the 
practice  of  intervention  too  far.  It  is  true  that  the  complainants  filed  the  bill 
in  this  case  on  behalf  of  themselves  and  of  all  others  being  stockholders,  cred- 
itors or  bondholders  of  the  corporation  defendant,  who  might  desire  or  be 
entitled  to  intervene.  But  it  was  never  contemplated,  nor  is  it  the  proper 
practice,  that  the  persons  embraced  in  that  category  should  intervene  to  set 
aside  the  proceedings,  or  to  interpose  obstacles  to  the  progress  of  the  suit. 
The  complainants,  by  suing  as  representatives,  open  the  door  to  all  other  par- 
ties named  to  come  in  and  take  the  benefit  of  the  proceedings  and  decree,  not 
to  oppose  and  nullify  them.  In  a  suit  so  instituted,  parties  may  come  in  and 
prove  their  claims  or  status^  and  participate  in  all  the  dividends  and  benefits  to 
be  derived  from  the  suit. 

§  683«  Rights  and  priorities  to  be  settled  before  7naster. 

Rival  creditors,  by  proceedings  before  a  master,  may  control  the  priority  of 
their  respective  liens,  and  creditors  or  stockholders  may  contest  the  validity  of 
the  claims  of  other  creditors  and  stockholders,  but  all  in  subordination  to  the 
general  object  and  purpose  of  the  suit,  to  obtain  an  administration  of  the  com- 
pany's assets  and  property. 

§  584.    When  parties  may  intervene  as  general  defendants.   , 

To  be  allowed  to  intervene  as  general  defendants  and  contestants  is  another 
and  different  thing.  This  can  be  admitted  only  upon  the  ground  before  re- 
ferred to,  to  wit,  having  an  interest  in  the  results  as  a  stockholder  or  other- 
wise, and  being  able  to  show  fraud  and  collusion  between  the  plaintiffs  in  the 
soit  and  the  officers  of  the  company  having  charge  of  its  interests.  A  sugges- 
tion, in  the  progress  of  the  suit,  that  an  officer  of  the  court  is  disposed  to  act 
fraudulently,  or  that  the  court  has  inade  an  injudicious  or  erroneous  order,  will 
not  be  sufficient  ground  to  allow  such  a  party  to  intervene.  Indeed,  it  is  question- 
able whether,  in  any  case  where  a  suit  is  properly  instituted  against  a  corpora- 
tion, a  stockholder  of  that  corporation  can,  even  on  a  suggestion  of  fraud  on 
the  part  of  its  officers,  come  in  by  way  of  intervention  as  party  to  that  suit, 
and  seek  to  defend  or  control  the  proceedings.  An  original  bill  would  rather 
seem  to  be  the  proper  mode  of  proceeding.  In  this  case,  however,  the  com- 
plainants deny  that  the  petitioners  are  stockholders  of  the  company,  and  to 
this  question  much  of  the  evidence  on  both  sides  has  been  directed. 

An  examination  of  this  evidence  convinces  me  that  the  right  of  the  petition- 
ers to  any  stock  of  the  company  is  very  doubtful.  At  all  events,  I  see  nothing 
in  the  case  that  should  entitle  them  to  interfere  with  the  judicial  administra- 
tion of  its  assets  for  the  security  of  its  deceived  and  defrauded  creditors.  The 
petitioners,  if  entitled  to  be  regarded  as  stockholders,  became  such  under  cir- 
oamstances  that  should  have  put  them  on  their  guard  as  to  the  irregularities 
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and  frauds  of  the  company.  And  it  is  in  the  discretion  of  the  court  whether 
or  not  to  permit  a  stockholder  to  become  a  party  defendant  in  any  case  where 
he  is  not  made  such  by  the  bill.  And  as  it  is  held  to  be  an  extreme  remedy, 
to  be  admitted  by  the  court  with  hesitation  and  caution,  I  think  I  ought  not  to 
have  allowed  it  in  this  case,  and  ought  now  to  vacate  the  order  for  such  allow- 
ance. ^^  Grenerally  speaking,'*  says  Calvert,  ^^  a  stranger  can  take  no  part  at 
all,  and  cannot  even  be  heard  by  counsel  in  a  claim  of  interest  in  the  suit  ex- 
cept by  the  consent  of  all  parties."  Calvert  on  Parties,  58.  Deviations  from 
the  rule  are  occasionally  allowed  in  order  to  obviate  delay  and  expense,  when 
there  is  no  question  as  to  the  rights  of  the  parties;  but,  on  the  whole,  I  do  not 
deem  it  necessary  to  depart  from  the  general  rule  in  this  case,  when  the  inter- 
ests of  all  parties,  and  especially  of  the  bona  fde  creditors  of  the  corporation 
tn  questioii,  are  so  obviously  coincident  with  the  objects  of  the  suit  and  the 
orders  and  arrangements  which  have  been  made. 

From  a  careful  examination  of  the  whole  testimony,  I  am  also  satisfied  that 
the  charges  of  fraud  and  conspiracy  made  against  the  receiver  are  entirely 
groundless.  It  is  unnecessary  for  me  to  examine  and  comment  upon  it  in  de- 
tail. The  orders  for  leave  to  intervene  and  file  answers  or  cross-bills  will  be 
vacated,  and  the  sale  and  agreement  made  by  the  receiver  will  be  confirmed, 
subject  to  the  following  modification,  to  wit:  that  no  sale  of  the  property  or 
franchises  shall  be  made  by  the  said  receiver  to  any  other  party  or  company 
than  the  said  Southern  Trans-Continental  Eailroad  Company,  without  the  ap- 
proval and  confirmation  of  this  court,  and  subject  to  the  same  obligations  to 
pay  all  valid  debts  of  the  defendant  corporation  which  were  to  be  assumed  by 
said  Southern  Trans-Continental  Bailroad  Company,  which  obligation  shall  be 
a  lien  on  the  said  property  and  franchises  for  the  fulfilment  thereof;  and  the 
said  receiver  is  to  discontinue  any  actions  or  proceedings  against  the  said  San- 
ford  and  Yan  Kest  for  the  amount  of  stock  claimed  by  them. 

§  585.  In  general. —  The  share  of  a  stockholder  in  a  corporation  is  something  different 
from  the  capital  stock  of  the  company ;  the  latter  only  is  the  property  of  the  corporation;  the 
former  is  the  indiyidual  interest  of  the  stockholder,  constituting  his  right  to  a  proportional 
part  of  the  dividends,  when  declared,  and  to  a  proportional  part  o#  the  effects  of  the  corpo- 
ration when  dissolved,  iEtf ter  payment  of  its  dehts.  Regarded  in  tliat  aspect,  it  is  an  interest 
pr  right  which  accompanies  the  person  of  the  owner,  having  no  locality  independent  of  his 
domicile.    The  Delaware  Railroad  Tax,  22  WaU.,  239.    See  §  547. 

g  586.  The  ownership  of  stock  does  not  give  the  stockholders  any  title  to  the  property  of 
the  corporation.    Sala  r.  City  of  New  Orleans,  2  Woods,  196.    See  g  547. 

g  587.  DiTidends.—  The  moment  a  dividend  is  declared  hy  a  corporation,  the  corporation 
becomes  debtor  and  the  stockholder  creditor.  Keppel  v.  Petersburg  R.  Ck).,  Chase's  Dec.,  167. 
See  §g  826,  827,  538,  584. 

g  588.  A  circular  to  the  bondholders  of  an  insolvent  railroad  company  proposed  that  they 
should  become  preferred  stockholders  in  the  company,  and  that  their  preferred  stock  should 
"  be  seven  per  cent,  stock  and  not  accumulative,  but  to  share  with  the  common  stock  any 
surplus  which  may  be  earned  over  and  above  seven  per  cent,  upon  both  in  any  one  year.*' 
A  committee  of  bondholders  and  company  stockholders,  appointed  to  **  carry  out  the  inten- 
tion "  of  the  plan  proposed  in  the  circular,  drew  up  an  indenture  to  be  signed  by  the  bond- 
holders and  the  company,  whicli  indenture  provided:  "And  said  corporation  covenants  and 
agrees  that  said  preferred  stock  shall  be  entitled  to  a  dividend  of  seven  per  cent  from  the 
net  eamiugs  of  said  road,  in  each  year,  before  any  dividends  shall  be  declared  upon  other 
nnpref erred  shares  of  said  corporation,  and  to  an  equal  dividend  with  said  other  shares  in 
the  net  earnings  of  said  corporation  beyond  said  seven  per  cent. ;  but  shall  at  no  time  be  en- 
titled to  an  accumulative  dividend."  The  stockholders  approved  this  indenture,  and  in- 
structed the  directors  **to  procure  and  adopt,  on  behalf  of  the  corporation,  such  certificates 
in  relation  to  the  preferred  stock,  to  be  issued  under  such  agreement,  as  may  be  necessary  to 
carry  the  same  into  effect,  and  cause  the  same  to  be  executed  in  behalf  of  this  corporation,  in 
such  manner  as  they  may  think  best."    Whereupon  the  directors  adopted  a  form  of  oertifi- 
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<uite,  providing  that  holders  of  the  preferred  stock  were  '*  to  share  in  any  surplus  beyond 
f  7  per  share,  which  may  be  divided  upon  the  common  stock."  Held,  that  the  certificate,  in- 
denture and  other  writings  were  to  be  read  together;  that  the  common  stock  was  entitled  to 
41  dividend  of  $7  per  share,  next  after  the  dividends  of  $7  per  share  upon  the  preferred  stock, 
and  after  such  seven  per  cent,  dividends  had  been  made  upon  both  common  and  preferred 
stock,  any  surplus  remaining  was  to  be  equally  divided  between  the  common  and  preferred 
shares.     Bailey  v.  RaUroad  Co.,  17  Wall.,  96. 

§  589.  In  determining  whether,  at  the  time  dividends  were  declared  by  a  bank,  the  losses 
were  in  fact  less  than  the  gains,  so  as  to  justify  the  distribution  of  the  dividend,  the  jury 
are  to  consider  all  the  circumstances,  as  far  as  possible,  in  view  of  the  standpoint  of  the 
transaction  itself,  and  not  in  the  light  of  subsequent  revelations.  Where  it  is  objected  to  the 
right  to  declare  a  dividend  that  bad  debts  due  the  bank  were  counted  as  good,  it  is  for  the  jury 
to  say  whether  a  prudent  and  sagacious  banker  would,  under  the  circumstances,  have  con- 
sidered the  debtors  solvent  and  the  debts  good  and  collectible.  It  would  be  impracticable  to 
collect  all  the  debts  of  the  bank  before  declaring  a  dividend,  and  sound  judgment  and  sagacity 
must  be  exercised  as  to  the  standing  and  value  of  the  debts  due  the  bank.  For  this  the  bank 
officers  must  not  only  be  honest,  but  are  bound  to  possess  the  requisite  ability  for  the  ordinary 
exigencies  of  the  business  they  undertake.  It  does  not  necessarily  follow  that  because  the 
debtor  has  overdrawn  his  account  at  the  bank,  or  has  not  paid  his  note  at  maturity,  that  his 
debt  is  therefore  bad  and  should  be  charged  to  profit  and  loss.  If  a  dividend  ought  not  to 
have  been  declared  because  debts  should  have  been  considered  as  doubtful  or  desperate,  the 
officers  cannot  excuse  the  payment  of  the  dividend,  because  they  are  bound  to  know  all  the 
facts  about  the  bank's  affairs  which  are  disclosed  by  its  books  and  records,  or  can  be  ascer- 
tained on  close  inquiry.    Main  v.  Mills,*  6  Biss.,  98. 

§  d90.  Ofifcers  of  a  banking  company  have  no  right  to  make  dividends  to  stockholders  imless 
there  are  profits  to  be  divided,  over  and  above  all  losses,  because  the  necessary  result  of  so 
doing  is  to  deplete  the  capital  fund,  which  it  is  their  duty  to  keep  intact  and  unimpaired.  If 
there  are  gains  and  losses,  gains  should  be  set  off  against  losses  so  far  as  may  be  necessary  to 
iceep  the  capital  fund  whole.  After  this  is  done,  all  net*  profits  may  be  rightfully  divided 
among  shareholders.    Ihid, 

%  o91.  While  a  stockholder  in  bank  who  is  not  an  officer  of  the  company  may  or  may 
not  be  entitled  to  keep  dividends  paid  him  after  impairment  of  the  capital  stock,  but 
without  notice  to  him  thereof,  officers  know,  and  are  bound  to  know,  the  condition  of  the 
bank,  and  have  no  right  to  take  or  retain  dividends  not  legitimately  earned  and  on  hand* 
Ibid. 

%  5II3.  Rightg  of  ODe  member  of  a  Amu —  One  partner  of  a  firm  which  may  own  stock  in  a 
corporation  as  a  part  of  the  assets  of  the  firm,  which  they  have  acquired  in  the  regular  busi- 
ness of  the  firm,  has  the  power  to  represent  that  stock  in  all  matters  which  relate  to  the  stock 
in  the  usual  management  of  the  business  of  the  firm  of  which  he  is  a  member.  Kenton  Fur- 
nace R.  &  M.  Ck>.  V.  BTAlpin,*  5  Fed.  R.,  74a 

S  598.  If  notice  is  given  to  one  of  the  partners  of  a  firm  of  that  which  is  to  occur  in  rela- 
tion to  the  business  of  the  firm  in  its  legitimate  or  ordinary  business  transactions,  that  is 
notice  to  all  the  members  of  the  firm  and  they  are  bound  by  it.  One  member  of  a  firm,  if  he 
has  power  to  act  in  regard  to  the  meetings  of  a  corporation,  and  to  act  for  his  firm  in  the 
meetings,  may  waive  the  necessity  of  notice  of  such  meetings  to  other  members  of  his  firm, 
and  if  he  attends  and  takes  part  in  the  meetings  of  the  corporation  and  joins  in  its  resolutions 
and  acts,  the  other  members  of  the  firm  are  estopped  from  denying  that  they  had  no  indi- 
vidual notice  of  the  meeting,  or  what  was  to  be  done  at  it.    Ibid, 

§  594.  Rights  of  pledgor. — A  stockholder  of  a  bank,  who  has  pledged  his  stock  to  the  bank 
as  collateral  security  for  the  payment  of  his  notes  not  yet  payable,  has  a  right  to  vote  for 
directors.    Scholfleld  v.  Union  Bank,  2  Or.  C.  C,  115.    See  §§  448,  463-406. 

§  595.  Rights  of  mortgagor. —  The  mortgagor  of  stock  in  a  corporation  is  considered  as  the 
owner  until  foreclosure  or  sale,  and  is  until  that  event  entitled  to  vote  upon  such  stock  at  an. 
election  for  directors.  The  court  will  compel  the  mortgagee,  or  the  trustee  in  the  mortgage, 
to  grve  the  mortgagor  a  power  of  attorney  to  vote  at  such  election.  Yowell  v.  Thompson, 
3Cr.  C.  C,  42a 

g  696.  Rights  of  minority. —  At  common  law  the  right  of  the  majority  of  the  stock  to 
control  the  operations  and  winding  up  of  a  corporation  not  of  a  public  character  is  undoubted* 
Hancock  v.  Holbrook,*  9  Fed.  R,  858.    See  §  71. 

§  d97.  Power  to  rote  stock. —  It  is  not  contrary  to  public  policy  that  an  irrevocable  power 
of  attorney,  or  proxy,  be  given  by  an  owner  of  stock  in  a  corporation  to  vote  upon  such 
stock,  reserving  certain  privileges  to  such  owner  in  regard  to  the  manner  of  dealing  in  the 
stock  and  withdrawing  from  such  ownership.  Brown  v.  Pacific  Mail  Steamship  Co.,  5  Blatch., 
525 
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§  59S.  Enjof nf ngr  act  of  proxj. —  If  a  defendant,  as  proxy  for  a  shareholder  in  a  corpora- 
tion, seeks  to  do  an  act  against  doing  which  he  should  be  enjoined,  he  will  be  so  enjoia«& 
although  his  principal  is  not  a  party  to  the  suit  and  is  not  enjoined.    Ibid. 

§599.  Where  companies  are  consolidated.— A  statute  of  Virginia  provided  for  the  con- 
solidation of  four  distinct  railroad  companies  into  one,  upon  such  terms  as  the  stockholders 
of  each  company  in  general  meeting  might  agree  upon.  There  was  no  power  to  compel  any 
stockholder  in  any  one  of  these  companies  to  exchange  his  stock  for  stock  in  the  new  com- 
pany. It  was  provided  that  as  to  such  divisional  stock  as  its  owners  should  refase  to  con- 
vert into  consolidated  stock,  the  divisional  companies  should  retain  their  corporate  powers. 
After  the  consolidation  had  been  consuminated,  a  stockholder  in  one  of  the  original  com- 
panies who  had  refused  to  convert  his  stock  into  consolidated  stock,  and  who  had  purchased, 
after  the  consolidation,  additional  shares  in  the  same  company  not  converted  into  consolidated 
stock,  filed  his  bill  to  avoid  the  consolidation  and  for  other  relief.  It  was  held  that  the  bill 
could  not  be  heard  without  making  the  consolidated  company  and  its  officers  parties. 
Tyson  v.  Malione;  1  Hughes,  80.    See  §  3^. 

g  600.  Mast  object  to  illegal  acts. —  If  a  stockholder  intends  to  treat  an  act  of  the  corpora- 
tion, or  of  its  officers  or  agents,  as  illegal  he  must  insist  upon  his  objections  before  the  act  is 
committed.  He  cannot  stand  by  and  see  it  done,  and  then  hold  the  persona  responsible  who 
have  be^n  involved  in  it.    Samuel  v,  Holladay,  1  Woolw.,  416. 

§601.  By-laws. —  A  by-law  is  a  contract  between  a  bank  and  its  stockholders,  and  mast  be 
so  construed  as  to  make  it  valid  to  some  pm-pose  and  not  void.  In  re  Dunkeraon,  4  Bias., 
229. 

§  002.  Trustee  TotIng  stock. —  A  certain  candidate  for  the  position  of  director  in  a  cor- 
jKiration  was  defeated  by  the  vote  of  one  who  held  stock  as  a  trustee,  and  on  application  a 
mandamus  was  awarded  requiring  the  admission  of  such  defeated  candidate  to  a  seat  as  a 
director.    United  States  v,  Columbian  Ins.  Co.,*  2  Cr.  C.  C,  266. 

§  60S.  Most  take  notice  of  what  is  done  In  «onrt.—  Every  stockholder  is  bound,  without 
special  notification,  to  take  notice  of  what  a  court  does  in  winding  up  the  company.  Upton, 
i;.  Bumham,*  S  Biss.,  520. 

§604.  Adopting  change  in  charter. —  Where  at  the  time  of  subscribing  stock  in  a  corpo- 
ration there  are  existing  laws  by  which  the  charter  of  such  corporation  may  be  fundamen- 
tally changed,  such  subscription  must  be  presumed  to  have  been  made  with  a  view  to  suclx 
laws  and  the  changes  which  may  possibly  be  made  in  conformity  to  them,  and  in  such  a  case  a 
majority  of  the  stockholders  may  adopt  such  change  against  the  will  of  the  minority. 
Mowrey  v,  Indianapolis  &  Cincinnati  R.  Co.,  4  Biss.,  78  (§§  1565-73). 

§  605.  Meetings. —  A  stockholders'  meeting  held  without  notice,  and  at  which  less  than  the 
whole  amount  of  stock  was  represented,  is  illegal.  In  re  St.  Helen  Mill  Ca,  8  Saw.,  88- 
(§§  1019-54). 

§  606.  While  the  charter  of  a  corporation  or  its  by-laws  may  provide  that  a  meeting  of 
stockholders  or  dii-ectors  may  be  called  upon  certain  notice,  if  all  tiie  parties  who  are  inter- 
ested in  it,  and  all  the  parties  who  would  have  had  a  right  to  have  received  notice,  appeared 
at  the  meeting  without  any  such  notice,  and  joined  in  its  deliberations  and  discussions,  they 
are  estopped  from  subsequently  denying  the  legality  of  th6  meeting  for  the  want  Of  sucli 
notice.  (Citing  C*hamberlain  v,  Painesville,  etc.,  R.  Co.,  15  Ohio  St.,  225;  Field  on  Corp.,  229; 
Br  ice  on  Ultra  Vires,  800 ;  Potter  on  Corp.,  425 ;  but  see  Angell  &  Ames,  Corp.,  495.)  Kenton 
Furnace  R.  &  M.  Co.  v.  M'Alpin,*  5  Fed.  R.,  745. 

§  607.  Stock  sold  under  confiscation  proceeding's,—  Where  shares  of  stock  in  a  corporation 
had  been  sold  by  the  United  States  marshal  under  a  decree  of  the  United  States  district  court 
in  a  libel  for  confiscation,  under  the  act  of  congress  providing  for  the  confiscation  of  property 
of  rebels,  which  decree  of  condemnation  was  rendered  without  opportunity  being  given  to  tho 
claimant  to  make  defense,  his  appearance  and  answer  having  been  stricken  out;  and  certifi- 
cates of  stock  had  been  issued  to  the  purchaser  at  the  marshal's  sale,  but  the  title  of  the  pur- 
chaser had  subsequently  been  denied  by  the  compahy,  and  his  right  to  dividends  ever  since 
refused,  it  was  held  that  one  who  purchased  from  him  with  knowledge  of  these  facts  ac- 
quired no  title  to  the  stock.    Avil  v,  Alexandria  Water  Co.,  1  Hughes,  408. 

g  608.  The  stock  of  a  shareholder  in  a  Virginia  corporation  was  confiscated  by  the  Confed- 
erate government  during  the  rebellion,  and  the  company  paid  without  resistance  the  dividends 
accruing  on  the  stock  to  a  receiver  appointed  by  a  court  of  that  government.  It  was  held 
that  the  corporatioii  was  not  released  from  paying  the  dividends  to  the  owner  ot  the  stock. 
Keppel  V.  Petersburg  R.  Co.,  Chase's  Dec.,  167. 

§  iSX^X  The  owner  of  stock  in  a  corporation  which  was  sequestered  and  sold  by  the  Confed- 
erate government,  and  new  certificates  issued  therefor,  may  maintain  a  bill  to  declare  aoch 
certificates  invalid,  to  compel  them  to  be  delivered  up  to  be  canceled,  to  restrain  the  holders 
of  the  certificates  from  bringing  suit  for  their  transfer,  and  to  restrain  the  corporation  from 
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allowing  such  transfer  and  from  the  payment  of  dividends  to  the  holders.  Perdicaris  v, 
Charleston  Gras  Light  Co.,  Chase's  Deo.,  433. 

§  610.  By  an  order  of  a  Confederate  court  certain  stock  in  a  company  held  by  adherents 
of  the  Union  was  sequestrated,  sold,  and  transferred  to  purchasers,  to  whom  new  certificates 
-were  issued.  Held,  that  such  sequestration,  sale,  transfer  and  issue  of  stock  were  void,  and 
that  the  original  shareholders  might  maintain  an  action  to  be  restored  to  all  their  rights  as 
stockholders  as  against  the  company  and  purchasers  of  the  stock.  Dewing  v.  Perdicaries, 
6  Otto,  196. 

§  611.  Bights  of  bona  fide  purchaser  of  stock.— A  bona  fide  purchaser  of  stock,  fraudu- 
lently issued  to  its  vendor  at  a  price  less  than  that  authorized  by  charter,  can  compel  its 
transfer  to  him  upon  the  books  of  the  company.     Fosdick  v,  Sturges,*  1  Biss.,  255. 

§  612.  Such  purchaser  may  also  rescind  the  contract  of  purchase  and  recover  the  price  he 
has  paid  the  fraudulent  vendor  for  the  stock.    Ibid, 

§  61S.  Independently  of  any  provision  in  the  charter  of  a  banking  corporation,  it  would 
be  extremely  difficult  to  maintain,  upon  general  principles  of  law,  that  a  private  fraud,  be- 
tween the  original  subscribers  and  commissioners,  could  be  permitted  to  be  set  up  to  the  injury 
of  subsequent  purchasers  of  the  stock,  who  became  bona  fide  holders  without  participatioti 
or  notice  of  the  fraud.    Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  40. 

§  614.  Cftnnot  dismiss  an  appeal.— A  majority  of  shareholders  cannot  dismiss  an  appeal, 
they  not  being  parties  to  the  record,  against  the  wishes  of  their  directors.  Railway  Co.  v. 
Ailing,  9  Otto,  463  (g§  1605-1607). 

§  615.  Mlsapplicatloii  of  f^nds.—  It  seems  that  where  the  directors  of  a  corporation  have 
misapplied  a  portion  of  its  funds  to  which  a  stockholder  has  a  distinct  right,  as,  for  instance, 
a  dividend,  he  may,  in  an  action,  recover  the  amount  misapplied ;  and  that  when  such  mis- 
application is  threatened,  but  has  not  been  effected,  he  may,  by  a  bill  in  equity  for  an  injunc- 
tion, prevent  it    Samuel  v,  Holladay,  1  Woolw.,  418;  McCahon,  214. 

S  616.  Frauds  of  officers.—  If  an  officer  (cashier)  of  a  bank  sell  the  property  and  assets, 
and  fail  to  account  to  a  shareholder  for  his  distributive  share  of  the  proceeds,  such  officer  is 
not  liable  in  aasumpiit.  The  defrauded  stockholder  must  proceed  in  equity.  Brown  v. 
Adams,*  5  Biss.,  181. 

g  617.  Where  a  shareholder  in  a  corporation  agrees  to  sell  his  stock  at  a  fair  valuation,  to 
be  ascertained  by  an  inquiry  into  the  books  and  affairs  of  the  company,  equity  win  relieve 
him  where  be  has  been  deceived  by  concealment  and  misrepresentation  durmg  his  examina- 
tion into  the  affairs  of  the  company.    Hager  v,  Thompson,  1  Black,  80. 

§  618.  Corporate  directors  are  trustees  or  managing  partners,  and  stockholders  are  cestuia 
que  tmstf  having  a  joint  interest  in  all  the  property  and  effects  of  the  corporation,  and  no  in- 
jury which  stockholders  may  sustain  by  a  fraudulent  breach  of  trust  can,  upon  the  general 
principles  of  equity,  be  suffered  to  pass  without  a  remedy.  (Citing  Charitable  Corporations 
V.  Sutton,  2  Atk.,  404;  Robinson  v.  Smith,  8  Paige,  220;  Hodges  v.  N.  £.  Screw  Co.,  1  R.  I., 
821 ;  York,  etc.,  R.  Ca  v.  Hudson,  19  Eng.  L.  &  £q.,  861.)  Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black,  717. 

§  619.  A  bill  was  filed  against  a  corporation  by  a  stockholder,  alleging  that  the  corporation 
had  unlawfully  issued  to  him  a  certain  amount  of  stock,  the  stock  having  been  created  by  the 
conversion  of  bonds  issued  by  the  corporation  into  stock ;  and  praying  that  the  legality  of  the 
stock  might  be  inquired  into;  that  the  company  might  be  decreed  to  pay  to  him  the  amount 
paid  by  him  for  such  spurious  stock ;  that  the  company  might  be  enjoined  from  disposing  of 
so  much  of  its  property  as  would  indemnify  him,  and  for  a  receiver.  The  prayer  was  denied 
on  the  ground  tliat  it  did  not  claim  indemnity  from  the  specific  fund  received  by  the  company 
in  exchange  for  the  bonds,  and  that  that  fund  had  become  mixed  up  with  the  other  assets  of 
the  corporation.    Whelply  v.  Erie  R*y  Co.,  6  Blatch.,  27. 

§  6S0.  Right  to  defend. —  Where  stockholders  are  dissatisfied  with  the  action  of  the  direct- 
ors and  the  attorney  of  their  company  in  the  defense  of  a  foreclosure  suit,  it  is  not  sufficient 
merely  for  them  to  adopt  a  resolution  requesting  the  directors  to  employ  counsel  to  aid  in  the 
defense  of  the  foreclosure  suit ;  such  stockholders  must  themselves  secure  an  attorney  and  in- 
tervene in  such  suit  for  the  protection  of  their  interests.  Pacific  R.  O.  v.  Missouri  &  Pac.  R. 
Co.,  2  McC,  230.    See  ^  542. 

§  621.  Generally  stockholders  in  a  company  have  not  the  right  to  appear  in  its  name  and 
defend  a  suit  brought  against  it.  But  if  directors  of  a  company,  against  which  a  bill  has  been 
filed,  refuse  to  appear  and  defend  it,  for  the  fraudulent  purpose  of  sacrificing  the  interests  of 
the  stockholders,  any  of  the  latter,  on  behalf  of  themselves  and  all  others  who  may  desire  to 
join  them,  may  appear  and  ffie  an  answer  in  defense  of  the  suit.  But  such  answer,  although 
in  t!ie  name  of  the  company,  is  in  fact  a  defense  independent  of  the  company  and  of  its 
directoiB,  and  the  stockholders  become  real  and  substantial  parties  to  the  extent  of  their  in- 
terests, and  against  them  any  proceeding,  order  or  decree  of  the  court  is  binding  and  may  be 
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enforced.  But  their  answers  are  not  to  be  regarded  as  those  of  the  corporate  body,  which 
must  appear  and  answer  to  the  bill,  not  under  oath,  but  under  its  corporate  seal,  and  an  omis- 
sion tlms  to  appear  entitles  the  complainants  as  against  the  company  that  the  bill  be  taken 
pro  confeaso.    Bronson  v.  La  Crosse,  etc.,  R.  Co.,  1  Wall.,  802; 

§  622.  Bight  to  sue. —  In  case  of  an  incorporated  company  with  a  capital  stock  divided 
into  shares  and  held  by  individuals,  the  corporation  and  the  shareholders  are  distinct  legal 
persons,  and  can  sue  and  be  sued  by  each  other.  Samuel  v,  Holladay,  1  Woolw.,  418.  See 
g§  540-546.  549-558. 

.  §  623.  Where  a  corporation  or  its  rights  of  property  are  threatened  with  an  injury  of  such 
a  nature  as  the  court  will  enjoin,  but  it  refuses  to  take  any  legal  steps  to  protect  itself,  a 
stockholder  may  maintain  a  bill  in  equity  against  the  party  threatening  the  mischief  and  the 
corporation,  in  order  to  restrain  by  injunction  the  commission  of  the  act  and  in  order  thereby 
to  protect  his  interest  from  immediate  damage.    Ibid.;  McCahon,  214. 

§  624.  An  individual  shareholder  cannot  come  into  court  and  prosecute  the  cause  of  action 
when  the  corporation  has  been  injured  by  a  tort  or  a  breach  of  a  contract,  or  has  any  right  o£ 
action,  legal  or  equitable,  against  a  party,  and  refuses  to  prosecute  it  itself.    Ibid. 

§  625.  The  cases  in  which  a  stockholder  may  proceed  in  a  court  of  equity  to  protect  his  in- 
terest in  the  corporation  are  limited  to  restraining  by  injunction  thode  who  administer  the 
affairs  of  the  corporation  from  doing  acts  which  would  amount  to  a  violation  of  its  charter; 
also  to  inquiries  concerning  and  enjoining,  as  the  case  may  require,  individuals,  in  whatever 
character  they  may  assume  to  act,  from  prosecuting  any  course  of  conduct  which  is  a  viola- 
tion of  the  corporate  franchise,  or  in  denial  of  a  right  growing  out  of  it,  when,  for  the  in- 
jury which  will  result,  there  is  no  adequate  remedy  at  law.  Where  other  parties  are  also 
concerned,  the  jurisdiction  of  courts  in  such  proceeding  is  limited  to  cases  in  which  pre- 
ventive remedies  are  efficient  for  the  protection  of  rights  endangered  by  the  neglect  of  the 
directors  and  the  threatened  aggressions  of  others.    Ibid. 

§  626.  Courts  of  equity  have  jurisdiction  over  corporations  to  apply  preventive  measures 
at  the  instance  of  their  stockholders  and  against  their  officere,  to  restrain  the  latter  from  con- 
summation of  fraud.    Heath  v.  Erie  R'y  Co.,*  8  Blatch.,  347. 

§  627.  Corporate  officers  are  "trustees  of  their  corporations.  A  corporation  is  a  trustee  for 
its  stockholders.  Thus  arise  equitable  interests  and  rights  which  must  be  enforced  by  equi- 
table remedies.    Ibid, 

§  628.  Where  the  powers  of  a  corporation  have  been  or  are  about  to  be  exceeded,  a  bill 
may  be  maintained  by  a  stockholder  for  himself  and  other  stockholders  to  prevent  the  con- 
summation of  ultra  vires  acta    Ibid, 

§  629.  A  stockholder  in  a  corporation  addressed  to  the  president  and  directors  of  his  com- 
pany two  notes,  requesting  it  to  proceed  to  test  the  right  of  certain  other  stockholders  to  ap- 
point directors  to  its  board  of  management.  The  president  and  directors  neglected  to  reply 
to  such  notes  and  took  no  steps  to  comply  with  the  request  contained  in  them.  HelSt,  that 
thp  controversy  being  a  controversy  between  different  classes  of  stockholders,  the  directors 
could  not  with  propriety  institute  a  suit  by  which  they  would  take  part  with  one  or  the  other 
of  such  classes  of  stockholders,  and  that  in  any  case,  whenever  the  course  pursued  by  the  cor- 
porate body  would  amount  to  a  breach  of  trust  or  be  a  violation  of  the  chartered  rights  of 
the  stockholders,  and  there  exists  no  adequate  remedy  at  law,  a  court  of  equity  will  interfere, 
and  its  powers  may  be  put  in  motion  by  a  single  shareholder,  though  it  is  usual  for  him  to 
act  for  himself  and  all  the  other  stockholders  similarly  situated  who  will  come  in  and  contrib- 
ute to  the  expense  of  the  suit.    City  of  Wheeling  v.  Mayor  of  Baltimore,*  1  Hughes,  90. 

§  680.  Whether  holders  of  single  shares  can  bring  suit  on  their  own  behalf  and  on  behalf 
of  all  the  other  shareholders  for  the  same  grievances  and  for  accounting  of  the  same  trans- 
action, query.    Dannmeyer  v.  Coleman,*  11  Fed.  R.,  97. 

§  681.  A  shareholder  in  one  corporation  may  bring  a  suit  in  a  federal  court  to  test  the  right 
of  another  corporation  to  use  the  corporate  name  of  his  company,  although  it  could  not  sue 
in  a  federal  court,  and  although  its  bonds  were  transferred  to  him  for  the  express  purpose  of 
enabling  him  to  sue  there.     Newby  v.  Oregon  Central  R.  Co.,*  1  Saw.,  63. 

§  682.  If  a  stockholder  of  a  corporation  is  aggrieved  by  the  refusal  of  the  board  of  direct- 
ors to  accept  his  views,  his  remedy  is  to  unite  with  other  stockholders  and  change  the  di- 
rectors. But  if  irreparable  injury  to  his  interests  may  ensue  in  the  meantime,  equity  will 
administer  preventive  justice  until  such  time  as  the  will  of  the  body  of  the  stockholders  can 
be  ascertained.    Samuel  v.  Holladay,  1  Woolw.,  420. 

§  638.  A  non-resident  complainant  may  sue,  on  behalf  of  a  corporation  in  which  he  is  a 
shareholder,  another  corporation  in  a  federal  court,  although  both  companies  are  citizens  of 
the  same  state.     Newby  v.  Oregon  Central  R.  Co.,*  t  Saw.,  63. 

§  684.  It  is  held  that  a  stockholder  in  a  corporation  may  maintain  a  bill  in  behalf  of  him- 
self against  the  trustees  of  the  corporation*  and  the  auditor  of  the  state  to  prevent  the  trustees 
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from  paying  an  unlawful  tax  assessed  upon  the  corporation.  Since  the  trustees  are  made 
parties,  and  a  court  of  chancery  will  decree  as  between  the  parties  to  the  record,  whether 
tbey  be  plaintiffs  or  defendants,  the  bill  is  brought  to  protect  the  rights  of  the  trustees  as 
^well  as  those  of  the  complainant.    Foote  v.  Lick,  5  McL.,  616;  Woolsey  v.  Dodge,  6  McL.,  143. 

§  635.  One  who  is  president,  stockholder  and  creditor  of  a  company  cannot  maintain  an 
action  against  another  for  wrongfully  procuring  an  injunction  restraining  plaintifTs  corpora- 
tion from  proceeding  to  finish  its  work,  and  resulting  in  injury  to  plaintiff  in  various  ways, 
by  the  inability  of  the  company  to  repay  him  moneys  advanced,  by  breaking  down  his  credit, 
by  causing  a  loss  of  time  and  labor,  and  a  failure  to  receive  a  large  amouut  of  profits  and 
emoluments  which  he  would  have  received  had  the  company  gone  on  with  its  operations. 
The  right  of  action  is  in  the  plaintifTs  corporation  and  not  in  oae  or  any  number  of  its  offi- 
cers* stockholders,  creditors  or  employees.     Donovan  v.  Dean,*  1  Flip.,  182. 

8  636.  Where  a  judgment  is  obtained  without  the  consent,  and  against  the  will,  of  a  company, 
a  corporator  thereof  cannot  attack  such  judgment  by  an  action  in  his  own  name.  Where 
the  corporate  rights  and  interests  are  affected  in  any  way  wrongfully  or  unjustly,  these  rights 
and  interests,  generally  speaking,  and  unless  some  special  ground  bo  shown,  must  be  asserted 
and  defended  both  at  law  and  in  equity  in  the  corporate  name.  Bradley  v,  Richardson,*  28, 
Vt.,  720. 

§  687.  A  shareholder  suing  on  behalf  of  a  corporation,  but  in  his  own  name,  must  show 
that  he  was  a  shareholder  at  the  time  of  the  transaction  of  which  he  complains,  or  his  shares 
have  devolved  on  him  since  by  operation  of  law.    Daunmeyer  v,  Coleman,*  11  Fed.  R.,  97. 

§  688.  A  suit  by  a  stockholder  on  behalf  of  a  corporation  may  be  barred  by  lapse  of  time 
in  analogy  to  the  statute  of  limitations.  Such  an  action  for  relief  on  the  ground  of  fraud 
nittst  be  brought  within  three  years,  according  to  the  code  of  civil  procedure  of  California. 
Ibid. 

§  633.  Where  a  corporation  is  entitled  to  a  grant  of  land,  and  another  corporation  is  wrong- 
fully using  its  name  for  the  purpose  of  obtaining  such  grant,  a  bondholder  in  the  first  corpo- 
Tation,  whose  bonds  are  secured  by  mortgage  on  said  land,  has  such  an  interest  as  will  enable 
him  to  maintain  a  suit  to  enjoin  such  wrongful  use.  Newby  v.  Oregon  Cent.  R.  Co.,* 
Deady,  610. 

§  610.  But  he  must  make  his  own  corporation  a  party  plaintiff,  and  if  it  refuses  to  join  it 
must  be  made  a  party  defendant    Ibid. 

§  641.  Where  a  corporation  neglects  and  omits  to  bring  suit,  a  stockholder  may  bring  such 
suit  on  his  own  behalf.    Perdicaris  v.  Charleston  Gas  Light  Co.,  Chasers  Dec,  435. 

§  642.  A  shareholder  of  a  corporation,  who  brings  a  suit  to  restrain  the  wrongful  use  of  the 
corporate  name,  must  allege  a  i-equest  to  the  corporation  to  bring  such  suit  itself,  and  its 
refusal  so  to  do.     Newby  v.  Oregoti  Central  R.  Co.,*  1  Saw.,  63. 

§643.  A  stockholder  cannot  sue  in  equity  on  behalf  of  a  corporation,  without  averring 
that  its  officers  are  derelict  in  their  duty.  The  company  itself  is  the  proper  party  to  sue. 
Morgan  v.  Railroad  Co.,*  1  Woods,  15.  ^ 

8  644.  A  stockholder  owns  no  legal  estate  in  the  property  of  his  corporation.    Ibid. 

i  645.  The  reason  for  requiring  a  stockholder,  before  prosecuting  a  suit  in  his  own  name 
against  corporate  officers,  to  apply  to  the  board  of  directors,  is  to  enable  such  board  to  affirm  • 
or  make  good  the  acts  complained  of ;  but  a  board  of  directors  cannot  affirm,  or  sanction,  or  • 
make  good,  an  issuance  of  stock  ultra  vires,  or  breaches  of  trust  which  are  frauds  on  stock- 
holders.   In  respect  to  such  acts  as  these,  a  stockholder  may  file  a  bill  against  negligent  or 
fraudulent  corporate  officers,  on  his  own  behalf,  and  without  first  requesting  the  board  of , 
directors  to  proceed.    Heath  v.  Erie  R'y  Co.,*  8  Blatch.,  847. 

§  616.  A  stockholder  cannot  sue  in  his  own  name  on  behalf  of  the  corporation  without 
first  making  an  honest  and  earnest  effort  to  induce  the  corporation  to  take  the  uecessury 
steps  to  obtain  relief.    Huntington  v.  Palmer,  14  Otto,  482. 

g  617.  A  bill  of  complaint  set  out  that  the  railroad  company  of  which  complainant  was  a 
stockholder  was  unjustly  and  illegally  taxed  in  many  particulars,  and  alleged  that  the  com- 
plainant informed  and  caused  to  be  informed  the  boai*d  of  directors  of  the  company  of  the 
invalidity  of  the  pretended  assessment  and  the  taxes  founded  thereon,  and  requested  the  board 
to  take  such  action  or  legal  proceedings  as  might  be  proper  to  test  and  determine  their  va-  . 
lidity.  It  alleged  that  the  board  absolutely  and  wilfully  refused  to  do  so  and  tliat  it  will  pay 
the  illegal  taxes  out  of  the  funds  of  the  company,  to  the  detriment  of  complainant  and 
other  stockholders.  There  was  no  averment  that  the  taxes  were  so  buriiensome  as  to  be  de- 
structive to  the  corporation  itself,  or  that  there  was  any  fraud  on  the  part  of  the  directors,  or 
anything  to  show  that  their  decision  not  to  resist  the  taxes  was  unwise  or  opposed  to  the  best 
judgment  they  could  exercise  in  the  matter ;  nor  was  there  any  averment  of  any  effort  to 
invoke  control  of  the  body  of  the  stockholders,  or  any  reason  why  it  was  not  done ;  nor  was 
it  mfM^<»  to  appear  that  a  single  stockholder  was  consulted  by  the  complainant^  or  had  any  . 

277 


6iS-6»8.  CORPORATIONS  —  PRIVATE. 

wish  to  contest  the  payment  of  the  taxes  with  the  state  authorities ;  there  was  no  formal  writ- 
ten appeal  to  the  board,  nor  any  formal  resolution  of  that  bdfly  shown,  nor  was  there  any- 
thing to  repel  the  presumption  that  parties  were  improperly  and  collusively  made  in  order 
to  invoke  the  jurisdiction  of  the  federal  court.  The  case  appeared  to  be  a  bald  claim  of  one 
stockholder  owning  $100,000  of  the  stock  oat  of  ten  millions,  or  thereabouts,  without  any  seri- 
ous effort  to  bring  the  others  to  his  views  to  assert  the  right  of  action  for  the  whole  body  in 
the  very  common  matter  of  paying  more  taxes  than  he  thinks  to  be  just.  Held^  therefore, 
that  the  demurrer  to  the  bill  was  property  sustained,  and  the  decree  dismissing  it  was  af- 
firmed.   Ibid, 

g  648.  It  is  good  ground  for  abating  a  suit,  brought  by  a  stockholder  on  behalf  of  his  com- 
pany, to  show  that  the  company  has  itself  brought  suit  for  the  same  cause  of  action.  Memphis 
V.  Dean,  *8 Wall.,  74. 

§  649.  If  directors  of  a  corporation  refuse  to  prosecute,  by  collusion  with  those  who  make 
themselves  answerable  by  negligence  or  fraud,  or  if  the  corporation  is  still  under  the  control 
of  those  who  would  be  the  defendants  in  the  suit,  stockholders,  who  are  the  real  parties  in 
interest,  will  be  permitted  to  file  a  bill  in  their  own  names  making  the  corporation  a  party 
defendant.    Heath  v.  Erie  R*y  Ck).,*  8  Blatch.,  847. 

§  650.  Where  the  directors  of  a  corporation  are  the  persons  alleged  to  be  acting  in  fraud  of 
its  interests,  a  stockholder  may  bring  his  bill  and  make  the  corporation  a  party.    Ibid, 

§  65t.  The  principle  that  a  stockholder  of  a  company  cannot  maintain  a  bill  in  equity 
against  a  wrongdoer  to  prevent  an  injury  to  the  corporation,  unless  it  shall  be  averred  and 
shall  affirmatively  appear  that  the  corporation  has  refused  to  take  measures  to  protect  itself, 
does  not  extend  to  a  bill  which  is  in  good  faith  filed  by  a  creditor.  Lothrop  v.  Stedman,^  42 
Conn.,  588. 

§  652.  Where  an  application  to  the  board  of  directors  to  take  action  in  the  name  of  the 
corporation  to  redress  wrongs  alleged  to  have  been  done  complainants  and  other  stockhold- 
er would  have  been  a  mere  idle  ceremony,  it  is  sufficient  to  allege  the  circumstances  show- 
ing such  to  be  the  case ;  and  a  stockholder's  bill  is  not  demurrable  for  failure  to  allege  a 
specific  request  upon  the  directors  to  prosecute,  and  a  refusal  on  their  part  so  to  do.  County 
of  Tazewell  v.  Farmers*  Loan  &  Trust  Co.,*  12  Fed.  R.,  752. 

§  65S.  Two  of  the  directors  of  a  corporation  were  residents  of  the  state  of  Michigan.  The 
third,  a  citizen  of  New  York  state,  was  willing  that  the  rights  of  the  corporation  should  be 
litigated  in  the  state  court  in  Michigan,  but  he  was  overruled  by  the  other  two  directors,  and 
a  collusive  arrangement  made  by  which  he  was  to  bring  a  suit  on  behalf  of  the  corporation 
against  a  third  party  in  a  federal  court.  Held,  that  the  refusal  to  take  legal  proceedings  in 
the  local  courts  was  a  mere  contrivauce,  a  pretense,  the  result  of  a  collusive  arrangement  to 
create  for  one  of  the  directors  a  fictitious  ground  for  federal  jurisdiction.  That  the  neglect 
and  refusal  of  corporate  officers  to  bring  suit  in  the  name  of  the  corporation  must,  in  order 
to  justify  such  a  suit  by  a  shareholder,  be  real  and  persisted  in  after  earnest  efforts  to  over- 
come it,  without  which  the  non-resident  shareholder  would  not  be  permitted  to  bring  the 
suit    Detroit  v.  Dean,*  16  Otto.  537. 

g  654.  When  a  shareholder  sues  in  his  own  name  to  vindicate  the  rights  of  a  corporation 
he  should  show  to  the  satisfaction  of  the  court  that  he  has  exhausted  all  the  means  within 
hiQ  reach  to  obtain  out  of  the  corporation  itself  the  redress  of  his  grievances,  or  action  in  con- 
formity to  his  wishes.  He  must  make  an  earnest,  not  a  simulated,  effort  with  the  managing 
body  of  the  corporation  to  induce  remedial  action  on  its  part,  and  this  must  be  made  appar- 
ent to  the  court.  If  time  permits,  or  has  permitted,  he  must  show,  if  he  failed  with  the 
directors,  that  he  has  made  an  honest  effort  to  obtain  action  by  the  stockholders  as  a  body  in 
the  matter  of  which  he  complains.    Dannmeyer  v,  Coleman,*  11  Fed.  R.,  97. 

§  655.  A  stockholder  seeking  to  sue  in  his  own  name  on  behalf  of  the  corporation  cannot, 
in  order  to  show  the  refusal  of  its  board  of  directors  to  act,  show  a  request  to  suoh  board, 
made  four  years  before  by  a  third  person,  at  that  time  a  stockholder  in  the  company,  unless 
the  stockholder  bringing  the  suit  is  in  privity  with  the  one  making  the  request,  or  is  in  some 
way  connected  with  it.    Ibid, 

g  656.  In  choosing  between  remedies  which  are  presumed  to  be  equally  effective,  a  corpora- 
tion has  the  right  to  exercise  its  judgment.  For  an  error  of  judgment  in  this  respect  no 
stockholder  or  creditor  can  sue  the  corporation  or  call  it  to  account.  (Citing  Woolsey  v.  Dodge, 
18  How.,  841.)    Newbyr.  Oregon  Central  R.  Co.,*  1  Saw.,  68. 

g  657.  A  stockholder  cannot  maintain  an  action  against  directors  for  mismanaging  the 
company  by  removing  its  engineer,  getting  it  into  expensive  litigation,  and  causing  work  on 
its  railroad  to  be  stopped.  The  corporation  itself  is  the  proper  party  to  bring  such  a  suit. 
Smith  V.  Poor,*  8  Ware,  148. 

g  65S.  A  shareholder  can  maintain  an  action  against  his  corporation  or  its  directors  for  a 
personal  wrong  to  him,  such  as,  for  example,  the  use,  without  consent  or  compensation,  of  an 
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«rti(de  patented  by  such  stockholder,  or  for  any  other  illegal  and  fraudulent  appropriation  of 
his  private  property.    IbicU 

§  Oo9.  When  directors  by  collusion  refuse  to  prosecute,  or  when  they  are  themselves  the 
persons  charged  with  neglect,  or  misfeasance^  or  fraud,  any  of  the  stockholders  may  file  a 
bill  in  equity  against  them  in  their  own.  behalf  and  in.  behalf  of  all  the  other  stockholders, 
botmaatmaketheooipoffationa.party.    Ibid, 

VI.  Officebs  and  Agents* 

ScuMART-^Contfaciiitiihthemidves,  gg  69(K698,  670.~  Power  of  president  to  make  mort- 
9oge,  g§  665,  667,  e^S,— Ratification  of  prior  aete  by  directors,  g§  666-688.— Breach  of 
trust  by  director,  §  669.—  Cannot  derive  benefit  from  their  contracts,  §§  670,  671.—  Oppres- 
sive exercise  of  authority j  §  672.—  Purchase  of  bond  from  president,  §  678,—  Stockholders 
cu parties  to  suits,  %  Qli.^-- Increasing  indebtedtiess  beyond  capital  stock,  g§  675,  676.— 
AnnwU  reports,  §§  677-880,  006.^  Liability  for  debts  of  company,  §§  630-685. 

§6(M>.  The  contracts  of  corporate  officers  and  directors  who  occupy  fiduciary  positions* 
made  with  themselves  and  in  relation  to  the  subject  matter  of  their  trust,  are  viewed  with 
jealousy  by  the  courts  and  may  be  set  aside  on  slight  grounds.  Twin-Lick  Oil  Co.  v.  Mai^ 
*>ary,  §g  686-690. 

g  661.  The  'contracts  of  corporate  fiduciaries,  however,  are  not  absolutely  void ;  but  are 
voidable  at  the  election  of  the  party  whose  interest  is  represented  by  the  parties  claiming 
under  such  contract.  That  is  the  general.rule,  but  there  may  be  cases  where  such  contracts 
are  void  ab  initio.    Ibid. 

§662.  There  is  no  rule  of  law  which  fcyrbids  one  director  among  several  from  loaning 
money  to  the  corporation  when  it  is  needed,  and  the  transaction  is  opan  and  otherwise  free 
from  blame.    Ibid, 

g  66S.  A  corporation  may  make  contracts  with  its  stockholders  and  officers  as,  well  as  with 
others.    Ibid, 

g  654.  Where  an  <Al  company  was  in  need  of  funds  to  carry  on. its  business,  and  a  loan  was 
made  to  it  by  a  director,  secured  by  trust  deed  on  the  property  of  the  company,  and  the  com- 
pany being  unable  to  repay  the  loan,  the  trust  deed  was  foreclosed  and  the  property  sold,  by 
the  trustee  and  purchased  by  the  director  who  loaned  the  money,  held,  that  the  loan  and 
eale  being  honestly  and  fairly  made,  without  any  apparent  fraud,  the  sale  could  not  be  set 
aside  at  the  suit  of  the  company^  especially  as  it  had  waited  four  years  without  an  effort  to 
disaffirm  or  set  aside  the  sale,  and  until  the  director  had  put  more  money  into  the  enterprise 
and  developed  the  businesa  so  that-  it  became  profitable.    Ibid, 

g  66^  Authority  to  the  president  and  secretary  of  a  corporation  to  make  its,  note  and 
ioattgAge  for  aispecifled  sum  does  not  include  a  contract  to  pay  an  attorney'afee;  in  cas^  legal 
proceedings  are  taken  to  enforce  the  same.  Pacific  Rolling  Mill  Co.  v,  Dayton  S<  &  G.  R.  Ck>.» 
g^  091-698.  ' 

g  M8.  The  knowledge  which  directors  must  have  to  ratify  a  prior  act  of  their  cprporation 
xnust  be  a  full  knoMedge  of  all  the  facts  on  the  part  of  a  quorum  of  the  board  of  directors, 
E^nowiedge  of  tbefaots  by  a  minority  of  the  directors  is  not.  enough.    Ibid, 

g  667.  A  mortgage  given  by  a  corporation  contained  a  stipidation,  inserted  without  author- 
ity.  to  pay  an  attorney's  fee  in  case  of*  its  foreclosure.  Held,  that  the  ratification  of.  such 
mortgage  by  the  board  of  directors,  of  whom  only  a  minority  knew  of  this  unauthorised 
provision  in  the  mortgage^  is  not  a  ratification  so  far  as  that  particular  provision  is  concerned. 
Ibid. 

§  668.  Directors  are  presumed  to  know  what  is  in  the  records  of  their  company,  but  not 
what  is  in  a  mortgage  executed  by  their  president  and  secretary  without  authority  or  knowl« 
edge  of  the  corporation  from,  the  record  of<  it  in  the  county  records.    Ibid. 

g  669.  Where  a  director  aids  in<  the  passage  of  resolutions  of  the  board  of  directors,  by 
which,  as  a  stockholder,  he  appropriates  certain  bonds  which  were  assets  of  the  company, 
then  procures  the  passage  of  a  resolution  by  which  an  assessment  is  made  of  thirty  per  cent. . 
upon  the  capital  stock  of  the  company,  and  afterwards  procures  a  third  resolution,  that  the 
treasurer  be  authorized  to  receive  from  him  and  others,  in  payment  of  this  assessment,  the 
bonda  which  by  the  first  resolution  he  had  appropriated,  hdd;  that  this  conduct  amounts  to 
a  breach  of  trust  on  the  part  of  such  director,  and  that  he  is  liable  as  a  trustee  to  creditors 
for  the  value  of  the  bonds. thus  misappropriated.  Union  National  Bank  v,  Douglass,  g§  694, 
695. 

g  670.  Officers  and  directors  of  a  railroad  company,  knowing  of  deposits  of  coal  along  ita 
line,  and  that  such  coal  could  be  mined  at  a  cost  of  $2  per  ton,  formed  a  company  and  became 
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stockholders  in  it  for  the  purpose  of  mining  the  coal.  They  made  a  contract  hetween  the 
railroad  company  and  the  coal  company,  by  which  the  latter  agreed  to  mine  the  coal  and  to 
furnish  it  to  the  railway  company  at  $6  per  ton  for  the  first  two  years,  at  $5  per  ton  for  the 
next  three  years,  and  for  four  years  thereafter  at  |4  per  ton,  and  for  six  years  after  that  at  $3 
per  ton.  The  railroad  company  was  to  give  the  coal  company  the  same  rates  of  froight  as  it 
gave  to  other  shippers  of  coal,  less  a  rebate  of  twenty-five  per  cent.  The  coal  company 
was  to  pay  for  the  first  nine  years  a  royalty  of  twenty^^ve  cents  per  ton  for  each  ton  of  coal 
taken  from  the  mines.  The  royalty  for  the  last  six  years  of  the  contract  was  to  be  free,  pro- 
vided the  price  of  the  coal  to  the  railroad  company  should  be  $3  per  ton.  Held,  that  this 
contract,  being  made  by  men,  who  were  directors  in  both  companies,  was  fraudulent  and 
void  as  against  the  railroad  company,  which  might  rescind  it  and  take  possession  of  the  coal 
mines  and  property,  after  reimbursing  the  company  for  money  actually  expended  in  mining- 
operations.    Wardell  v.  Railroad  Co.,  g  696. 

§  671.  Officers  and  directors  of  a  company  are  corporate  fiduciaries.  They  sustain  trust 
relations  to  stockholders,  and  they  are  precluded  from  deriving  any  advantage  from  contracts 
made  by  their  authority,  as  such  officers  or  directors,  except  through  the  company  for  which 
they  act.    Ibid, 

§  672.  A  railway  president  who  'causes  it  to  be  announced  that  liberal  donations  of  lands 
must  be  made  by  citizens  of  a  city,  in  order  to  induce  influential  officers  of  a  railroad  com* 
pany  to  make  the  city  its  terminal  i>oint,  and  who  thereby  secures  the  deed  to  himself  of 
certain  lots  and  lands,  when  in  fact  the  railway  company  was  at  that  time  under  legal  obliga- 
tion to  terminate  its  railroad  in  said  city,  takes  such  lots  and  lands  without  consideration, 
and  in  fraud  of  the  donors,  for  whom  he  will  be  decreed  to  hold  the  lands  as  trustee.  Such 
conveyances  are  secured  by  an  illegal  and  oppressive  exercise  and  use  of  powers  incidental 
to  the  president*8  official  position.    Union  Pacific  R'y  Co.  v.  Durant,  g§  697,  698. 

g  678.  The  fact  that,  after  a  corporate  bond  had  matured,  C,  the  president  of  the  company,, 
bought  it,  and  transferred  it  by  delivery  to  B.,  is  no  defense  to  B.*s  recovery  thereon,  the 
purchase  having  been  made  in  good  faith  with  his  own  means,  and  sanctioned  by  the  direct- 
ors.   Manufacturing  Col  v,  Bradley,  g§  699-701. 

g  674.  Where  a  corporate  bond  gave  a  court  of  equity  jurisdiction  to  grant  equitable  relief 
by  enforcing  a  lien  upon  the  corporate  property,  and,  as  incident  to  that,  to  make  a  decree 
against  the  corporation  for  the  payment  of  the  debt  secured  by  the  bond,  stockholders  of 
such  corporation,  jointly  and  severally  liable  for  the  corporate  debts  and  contracts,  are  proper 
parties  to  such  equitable  suit.    Ibid. 

g  675.  A  statute  provided  that  **If  the  indebtedness  of  any  company  organized  under  this 
act  shall  at  any  time  exceed  the  amount  of  its  capital  stock,  the  trustees  of  such  company 
assenting  thereto  shall  be  personally  and  individually  liable  for  such  excess  to  the  creditors 
of  the  company."  Held^  that  a  single  creditor  under  this  statute  could  not  bring  a  suit  at 
law  against  the  trustees,  even  though  a  corporate  indebtedness  existed  in  excess  of  the  cap- 
ital stock  and  was  contracted  with  the  assent  of  the  trustees ;  that  the  proper  construction  of 
this  statute  is  that  the  trustees  who  assent  to  an  increase  of  the*  indebtedness  of  the  corpora- 
tion beyond  its  capital  stock  are  to  be  held  guilty  of  a  violation  of  their  trust;  that  congress 
intended  that,  so  far  as  this  excess  of  indebtedness  over  Capital  stock  was  necessary,  they 
should  make  good  the  debts  of  tlie  creditors  who  had  been  the  sufferers  by  their  breach  of 
trust ;  that  this  liability  constituted  a  fund  for  the  benefit  of  all  the  creditors  who  are  en- 
titled to  share  in  it  in  proportion  to  the  amount  of  their  debts,  so  far  as  may  be  necessary  to 
pay  these  debts,  and  that  the  remedy  for  this  violation  of  duty  as  trustees  should  be  sought 
in  a  court  of  chancery.     Hornor  v.  Henning,  gg  702,  703. 

g  676.  The  liability  of  corporate  trustees  for  the  indebtedness  of  their  corporation  in  ex- 
cess of  its  capital  stock  is  distinguished  from  the  personal  liability  of  shareholders,  in  that  it 
is  joint  and  uot  several.    Ibid. 

g  677.  A  judgment  creditor  of  a  company  may  maintain  an  action  of  debt  against  a  stock- 
holder thereof  under  a  statute  requiring  that  every  company  incorporated  under  it  shall 
annually,  within  twenty  days  from  the  Ist  day  of  January,  make  and  publish  a  report  of  the  • 
amount  of  its  capital  stock,  debts,  etc.,  and  making  its  shareholders  jointly  and  severally 
liable  for  all  debts  of  the  company  contracted  while  they  are  stockholders  or  officers  thereof 
in  case  of  any  failure  to  make  and  publish  such  report    Union  Iron  Co.  v.  Pierce,  §§  704-709 

g  678.  A  statute,  requiring  that  the  officers  of  a  company  *'  shall  annually,  within  twenty 
days  from  the  1st  day  of  January,  make  It  report,"  means  that  a  company  incorporated  under 
such  act  must,  whenever  a  January  comes  after  it  has  been  org^anized,  make  and  publish  such 
report.    Ibid, 

g  679.  Where  a  statute  provided  that  tho  officers  of  every  company  incorporated  under  it 
<' shall  annually,  within  twenty  days  from  the  1st  day  of  January,"  make  a  report,  a  subse- 
quent amendment  declaring  **  that  the  word  '  annually,*  as  used  in  "  such  act  *'  shall  be  construed 
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to  mean  once  a  year  after  such  company  has  been  doing  business  at  least  twelve  months/' 
is  unconstitutional  as  being  an  assumption  of  judicial  power  by  the  legislature.    Ibid. 

§  6S0.  A  statute  making  officers  of  the  company  jointly  and  severally  liable  for  all  the 
debts  of  the  company  contracted  while  they  are  shareholders  or  officers  thereof,  in  case  they 
shall  fail  to  make  an  annual  report,  is  repealed  by  a  subsequent  amendatory  act  making  them 
jointly  and  severally  liable,  for  all  damages  resulting  from  their  making  a  report  false  in  any' 
material  rtpresentations,  and  signing  it  with  knowledge  of  its  falsity,  to  any  person  who  shall 
be  misled  or  deceived  by  such  false  report    Ibid.    See  §  76d. 

§  681.  Statutes  making  officers  and  stockholders  individually  liable  for  debts  of  the  com- 
pany are  penal  in  their  nature,  and  the  repeal  of  such  statutes  defeats  all  actions  pending 
under  them  unless  expressly  excepted  by  the  repealing  act.  There  can  be  no  vested  rights  in 
a  penalty  until  it  is  reduced  to  a  judgment.  A  constitutional  provision  declaring  "dues  from* 
corporations  other  than  banking  shall  be  secured  by  ^uch  individual  liability  of  the  corpora- 
tors or  other  means,  as  may  be  prescribed  by  law,''  vests  a  wide  discretion  in  the  legislature 
as  to  the  means  it  shall  adopt  for  securing  the  debts  of  companies.  It  is  not  compelled  to 
adopt  a  policy  making  stockholders  and  officers  personally  liable  for  such  debts.    Ibid. 

g  683.  A  statute  subjecting  an  officer  of  a  corporation  to  personal  liability  for  debts  of  the 
company  because  of  neglect  of  duty  is  penal  in  its  character,  and  must  be  strictly  construed* 
Steam  Engine  Ga  v.  Hubbard,  §§  710,  711. 

g  688.  The  fact  that  the  president  of  a  company  was  not  legally  elected,  and  was  under  no 
legal  obligation  to  perform  the  duties  of  the  office,  does  not  relieve  him  from  statutory  per- 
sonal liability  for  neglect  in  performing  such  duties  while  he  was  president  de  facto  of  the 
coonpany,  and  acting  as  such.    Ibid. 

g  684.  Under  a  statute  making  a  corporate  officer  personally  liable  for  the  debts  of  the  cor- 
poration contracted  during  the  period  of  his  exercising  the  duties  of  such  officer,  a  president 
of  a  company  is  not  liable  for  a  steam-engine  contracted  for  by  the  company  before  he  be- 
came president,  although  it  was  not  delivered  until  after  he  was  elected  and  commenced  to' 
perform  the  duties  of  his  office.    Ibidj 

§  6^  Under  a  statute  making  it  the  duty  of  the  president  and  secretary  of  certain  cor- 
porattons,  annually,  to  make  a  certificate  showing  the  condition  of  the  affairs  of  such  cor- 
porations, as  nearly  as  the  same  could  be  ascertained,  on  the  first  day  of  January  or  July  next 
preceding  the  time  of  making  such  certificate,  stating  the  amount  of  paid-up  capital,  the  cash' 
value  of  its  credits,  the  amount  of  its  debts,  and  the  name  and  number  of  shares  of  each 
shareholder,  requiring  such  certificate  to  be  deposited  with  the  town  clerk  of  the  town  by 
him  to  be  recorded,  and  making  such  an  officer,  whether  president  or  secretary,  who  shall  in- 
tentionally neglect  or  refuse  to  comply  with  this  requirement,  liable  to  an  action  founded  on 
the  statute  for  all  debts  of  such  corporation  contracted  during  the  period  of  his  neglect  or  re- 
fosal,  held,  that  in  order  to  hold  the  defendant  liable  it  must  appear,  1.  That  he  was  presi- 
dent of  the  corporation.  2.  That  he  intentionally  neglected  or  refused  to  deposit  the  desired 
certificate  as  required  by  the  statute ;  and  8.  That  the  debt  was  contracted  during  the  period 
of  such  neglect  or  refusal.  That  if  all  these  things  concur,  the  president  is  liable,  not  for  all' 
the  debts  of  the  corporation,  but  for  such  as  were  contracted  while  he  was  guilty  of  such 
default.    Ibid. 

[Notes.— See  §§  712-779.] 

TWIN-LICK  OIL  COMPANY  v.  MARBURY. 
(1  Otto,  687-594.    1875.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Miller. 

Statement  of  Facts. —  The  appellant  here,  complainant  below,  was  a  cor- 
poration organized  under  the  laws  of  West  Virginia,  engaged  in  the  business 
of  raising  and  selling  petroleum.  It  became  very  much  embarrassed  in  ttie 
early  part  of  1867,  and  borrowed  from  the  defendant  the  sum  of  $2,000,  for 
which  a  note  was  given,  secured  by  a  deed  of  trust,  conveying  all  the  property^ 
rights  and  franchises  of  the  corporation  to  William  Thomas,  to  secure  the  pay- 
ment of  said  note,  with  the  usual  power  of  sale  in  default  of  payment.  The' 
property  was  sold  under  the  deed  of  trust;  was  bought  in  by  defendant's  agent 
for  his  benefit,  and  convoyed  to  him  in  the  summer  of  the  same  year.  The 
defendant  was,  at  the  time  of  these  transactions,  a  stockholder  and  director 
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in  the  company;  and  the  bill  in  this  case  was  filed  in  April,  1871,  four  years 
after,  to  have  a  decree  that  defendant  holds  as  trustee  for  complainant,  and  for 
an  accounting  as  to  the  time  he  had  control  of  the  property.  It  charges  that 
defendant  has  abused  his  trust  relation  to  the  company,  to  take  advantage  of 
its  difficulties,  and  buy  in  a.t  a  sacrifice  its  valuable  property  and  franchises; 
that>  concealing  his  knowledge  that  the  lease  of  the  ground  on  which  the.com* 
pany  operated  included  a  well,  working  profitably,  and  by  promises  to  individ- 
ual shareholders  that  he  would  purchase  in  the  property  for  the  joint  benefit  of 
the  whole,  he  obtained  an  unjust  advantage,  and  in  other  ways  violated  his 
duty  as  an  ofiioer  charged  with  a  fiduciary  relation  to  the  company.  As  to 
all  this,  which  is  denied  in  the  answer,  and  as  to  which  much  testimony  is 
taken,  it  is  sufficient  to  8a.y  that  we  are  satisfied  that  the  defendant  loaned  the 
money  to  the  corporation  in  good  faith,  and  honestly  to  assist  it  in  its  business 
in  an  hour  of  extreme  embarrassment,  and  took  just  such  security  as  any  other 
man  would  have  taken ;  that  when  his  money  became  due,  and  there  was  no 
apparent  probability  of  the  company  paying  it  at  any  time,  the  property  was 
sold  by  the  trustee,  and  bought  in  by  defendant  at  a,  fair  and  open  sale^  and  at 
a  reasonable  price ;  that,  in  short,  there  was  neither  actual  fraud  nor  oppres- 
sion; no  advantage  was  taken  of  defendant's  position  as  director,  or  of^  any 
matter  known  to  him  at  the  time  of  the  sale  affecting  the  value  of  the  prop- 
erty, which  was  not  as  well  known  to  others  interested  as.'  it  was  to.  himself; 
and  that  the  sale  and  purchase  was  the  only  mode  left  to  defendant  to  make 
his  money. 

§  686.  Directors  are  corporate  fiditciariea  wJiose  contracts  with  their  company 
are  closely  scrutinized. 

The  first  question  which  arises  in  this  state  of  the  facts  is,  whether  defend- 
ant's purchase  was  absolutely  void.  That  a  director  of  a  joint-stock  corpora- 
tion occupies  one  of  those  fiduciary  relations  where  his  dealings  with  the  sub- 
ject-matter of  his  trust  or  agency,  and  with  the  beneficiary  or  party  whose 
interest  is  confided  to  his  care,  is  viewed  with  jealousy  by  the  courts,  and  may 
be  set  aside  on  slight  grounds,  is  a  doctrine  founded  on  the  soundest  morality, 
and  which  has  received  the  clearest  recognition  in  this  court  and  in  others. 
Koehler  V.  Black  River  Falls  Iron  Co.,  2  Black,  716;  Drury  v.  Cross,.?  Wall., 
399 ;  Luxemburg  R.  Co.  v.  Maquay,  25  Beav.,  586 ;  Cumberland  Co.  v.  Sher* 
man,  30  Barb.,  553 ;  16  Md.,  456. 

§  687.  and  are  voidable;  some  are  void  ab  initio. 

The  general  doctrine,  however,  in  regard  to  contracts  of  this  class,  is  not  that 

they  are  absolutely  void,  but  that  they  are  voidable  at  the  election  of  the  party 

whose  interest  has  been  so  represented  by  the  party  claiming  und^r  it.     We 

say,  this  is  the  general  rule;  for  there  may  be  cases  where  such  contracts  would 

be  void  ab  initio;  as  when  an  agent  to  sell  buys  of  himself,  and  by  his  power 

of  attorney  conveys  to  himself  that  which  he  was  authorized  to  sell.     But  even 

here  acts  which  amount  to  a  ratification  by  the  principal  may  validate  the  sale. 

The  present  case  is  not  one  of  that  class.     While  it  is  true  that  the  defendant, 

as  a  director  of  the  corporation,  was  bound  by  all  those  rules  of  conscientious 

fairness  which  courts  of  equity  have  imposed  as  the  guides  for  dealing  in  such 

cases,  it  cannot  be  maintained  that  any  rule  forbids  one  director  among  several 

from  loaning  money  to  the  corporation  when  the  money  is  needed,  and  the 

transaction  is  open,  and  otherwise  free  from  blame.    No  adjudged  case  has 

gone  so  far  as  this.    £uch  a  doctrine,  while  it  would  afford  little  protection. to 

the  corporation  against  actual  fraud  or  oppression,  would  deprive  it  of  the  aid' 
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of  those  most  interested  in  giving  aid  judiciously,  and  best  qualified  to  judge  of 
the  necessity  of  that  aid,  and  of  the  extent  to  which  it  ma.y  safely  be  given. 
There  are  in  such  a  transaction  three  distinct  parties  whose  interest  is  affected 
by  it;  namely,  the  lender,  the  corporation,  and  the  stockholders  of  the  corpora- 
tion. 

§  688,  Stockholders  and  corporaie  officers  may  deal  with  their  company. 

The  directors  are  the  officers  or  agents  of  the  corporation,  and  represent  the 
interests  of  that  abstract  legal  entity,  and  of  those  who  own  the  shares  of  its 
stock.  One  of  the  objects  of  creating  a  corporation  by  law  is  to  enable  it  to 
make  contracts:  and  these  contracts  mav  be  made  with  its  stockholders  as  well 
as  with  others.  In  some  classes  of  corporations,  as  in  mutual  insurance  com- 
panies, the  main  object  of  the  act  of  incorporation  is  to  enable  the  company  to 
make  contracts  with  its  stockholders,  or  with  persons  who  become  stockholders 
by  the  very  act  of  making  the  contract  of  insurance.  It  is  very  true,  that  as 
a  stockholder,  in  making  a  contract  of  any  kind  with  the  cor{)oration  of  which 
he  is  a  member,  is  in  some  sense  dealing  with  a  creature  of  which  he  is  a  part^ 
and  holds  a  common  interest  with  the  other  stockholders,  who,  with  him,  con- 
stitute the  whole  of  that  artificial  entity,  he  is  properly  held  to  a  larger  measure 
of  candor  and  good  faith  than  if  he  were  not  a  stockholder.  So,  when  the 
lender  is  a  director,  charged,  with  others,  with  the  control  and  management  of 
the  affairs  of  the  corporation,  representing  in  this  regard  the  aggregated  inter- 
est of  all  the  stockholders,  his  obligation,  if  he  becomes  a  party  to  a  contract 
with  the  company,  to  candor  and  fair  dealing,  is  increased  in  the  precise  degree 
that  his  representative  character  has  given  him  power  and  control  derived  from 
the  confidence  reposed  in  him  by  the  stockholders  who  appointed  him  their 
agent.  If  he  should  be  a  sole  director,  or  one  of  a  smaller  number  vested  with 
certain  powers,  this  obligation  would  be  still  stronger,  and  his  acts  subject  to 
more  severe  scrutiny,  and  their  validity  determined  by  more  rigid  principles  of 
morality,  and  freedom  from  motives  of  selfish.ness.  All  this  falls  far  short, 
however,  of  holding  that  no  such  contract  can  be  made  which  will  be  valid; 
aod  we  entertain  no  doubt  that  the  defendant  in  this  case  could  make  a  loan  of 
money  to  the  company ;  and  as  we  have  already  said  that  the  evidence  shows 
it  to  have  been  an  honest  transaction  for  the  benefit  of  the  corporation  and  its 
shareholders,  both  in  the  rate  of  interest  and  in  the  security  taken,  we  think  it 
was  valid  originally,  whether  liable  to  be  avoided  afterwards  by  the  company 
or  not. 

§  689.  Purchase  hy  director  of  corporate  property  at  trustees  sale  not  void. 

If  it  be  conceded  that  the  contract  by  which  the  defendant  became  the  cred- 
itor of  the  company  was  valid,  we  see  no  principle  on  which  the  subsequent 
pHrebase  under  the  deed  of  trust  is  not  equally  so.  The  defendant  was  not 
here  both  seller  and  buyer.  A  trustee  was  interposed  who  made  the  sale,  and 
who  had  the  usual  powers  necessary  to  see  that  the  sale  was  fairly  conducted, 
and  who  in  this  respect  was  the  trustee  of  the  corporation,  and  must  be  sup- 
posed to  have  been  selected  by  it  for  the  exercise  of  this  power.  Defendant 
was  at  liberty  to  bid,  subject  to  those  rules  of  fairness  which  we  have  already 
conceded  to  belong  to  his  peculiar  position ;  for,  if  he  could  not  bid,  he  would 
have  been  deprived  of  the  only  means  which  his  contract  gave  him  of  making 
his  debt  out  of  the  security  on  which  he  had  loaned  his  money.  We  think 
the  sale  was  a  fair  one.  The  company  was  hopelessly  involved  beside  the  debt 
to  defendant.    The  well  was  exhausted,  to  all  appearance.    The  machinery 

was  of  little  use  for  any  other  purpose,  and  would  not  pay  transportation. 
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Most  of  the  stockholders  who  now  promote  this  suit  refused  to  pay  assessments 
on  their  shares  to  aid  the  company.  Nothing  was  left  to  the  defendant  but  to 
buy  it  in,  as  no  one  would  bid  the  amount  of  his  debt. 

§  690.  Company  ai\d  its  stockholders  must  be  prompt  in  repudiating  director's, 
f rated.     Delay  is  a  waiver. 

The  next  question  to  be  decided  is,  whether,  under  the  circumstances  of  this 
case,  the  complainant  had  a  right  to  avoid  this  sale  at  the  time  this  suit  was 
brought.  The  bill  alleges  that,  .both  prior  to  the  sale  and  since,  the  defendant 
made  various  declarations  to  other  stockholders  to  the  effect  that  he  only  de- 
signed to  purchase  the  property  for  the  benefit  of  all  or  a  part  of  the  stock- 
holders; and  there  is  some  testimony  to  show  that,  after  the  sale,  he  did 
propose  that  if  his  debt  was  paid  by  the  company  or  the  shareholders,  ha 
would  relinquish  his  purchase..  But  we  need  not  decide  whether  any  of  these 
declarations  raised  a  legal  obligation  to  do  so  or  not;  nor  whether,  without 
such  declarations,  the  sale  and  deed  were  voidable  at  the  election  of  the  com- 
plainant,—  a  proposition  which  is  entitled  to  more  consideration,  resting  solely 
on  the  fiduciary  relations  of  the  defendant  to  the  plaintiffs,  than  on  the  evi- 
dence in  this  case  of  the  declarations  alluded  to.  We  need  not  decide  either  of 
these  propositions,  because  plaintiff  comes  too  late  with  the  offer  to  avoid  the 
sale.  The  doctrine  is  well  settled,  that  the  option  to  avoid  such  a  sale  must  be 
exercised  within  a  reasonable  time.  This  has  never  been  held  to  be  any  deter- 
mined number  of  days  or  years  as  applied  to  every  case,  like  the  statute  of 
limitations,  but  must  be  decided  in  each  case  upon  all  the  elements  of  it  which 
affect  that  question.  These  are  generally  the  presence  or  absence  of  the  parties 
at  the  place  of  the  transaction,  their  knowledge  or  ignorance  of  the  sale  and 
of  the  facts  which  render  it  voidable,  the  permanent  or  fluctuating  character 
of  the  subject  matter  of  the  transaction  as  affecting  its  value,  and  the  actual 
rise  or  fall  of  the  property  in  value  during  the  period  within  which  this  option 
might  have  been  exercised.  In  fixing  this  period  in  any  particular  case,  we 
are  but  little  aided  by  the  analogies  of  the  statutes  of  limitation ;  while,  though 
not  falling  exactly  within  the  rule  as  to  time  for  rescinding,  or  offering  to 
rescind,  a  contract  by  one  of  the  parties  to  it  for  actual  fraud,  the  analogies 
are  so  strong  as  to  give  to  this  latter  great  force  in  the  consideration  of  the 
case.  In  this  class  of  cases  the  party  is  bound  to  act  with  reasonable  diligence 
as  soon  as  the  fraud  is  discover^,  or  his  right  to  rescind  is  gone.  No  delay 
for  the  purpose  of  enabling  the  defrauded  party  to  speculate  upon  the  chances 
which  the  future  may  give  him  of  deciding  profitably  to  himself  whether  he' 
will  abide  by  his  bargain,  or  rescind  it,  is  allawed  in  a  court  of  equity. 

In  the  recent  case  of  Upton  v.  Tribilcock,  1  Otto,  45  (§§  192-196,  svpra\  it 
was  held  that  the  purchaser  of  stock  in  an  insurance  company,  who  had  offered 
to  rescind  within  two  or  three  months  because  his  note  had  been  sent  to  a  bank 
for  collection  in  fraud  of  the  agreement  to  the  contrary,  could  not  avail  him- 
self of  that  offer  to  let  in  as  defense  other  fraudulent  representations  then  un- 
known to  him,  when  he  was  sued  by  the  assignee  in  bankruptcy  for  the  unpaid 
instalments  on  that  stock  after  the  bankruptcy  of  the  company.  The  authori- 
ties to  the  point  of  the  necessity  of  the  exercise  of  the  right  of  rescinding  or 
avoiding  a  contract  cfr  transaction  as  soon  as  it  may  be  reasonably  done,  after 
the  party  with  whom  that  right  is  optional  is  aware  of  the  facts  which  give 
him  that  option,  are  numerous  and  well  collected  in  the  brief  of  appellees* 
counsel.     The  more  important  are  as  follows:  Badger  v.  Badger,  2  Wail.,  87; 

Harwood  v.  R.  Co.,  17  id.,  78-    Marsh  p.  Whitmore,  21  id.,  178;  Vigers  v. 
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Pike,  8  Clark  &  F.,  650;  Went  worth  v.  Lloyd,  32  Beav.,  467;  FoUansbee  v. 
Kilbreth,  17  111.,  522.  The  cases  of  Bliss  v.  Edmonson,  S  De  G.,  M  &  G.,  787, 
Prendergast  v,  Turton,  1  Young  &  Coll.,  while  asserting  the  same  general  doc- 
trine, have  an  especial  bearing  on  this  case,  because  they  relate  to  mining 
property. 

The  fluctuating  character  and  value  of  this  class  of  property  is  remarkably 
illustrated  in  the  history  of  the  production  of  mineral  oil  from  wells.  Property 
worth  thousands  to-day  is  worth  nothing  to-morrow;  and  that  which  would 
to-day  sell  for  a  thousand  dollars  as  its  fair  value  may,  by  the  natural  changes 
of  a  week  or  the  energy  and  courage  of  desperate  enterprise,  in  the  same  time 
be  made  to  yield  that  much  every  day.  The  injustice,  therefore,  is  obvious  of 
permitting  one  holding  the  right  to  assert  an  ownership  in  such  property  to 
voluntarily  await  the  event,  and  then  decide,  when  the  danger  which  is  over 
has  been  at  the  risk  of  another,  to  come  in  and  share  the  profit.  While  a  much 
longer  time  might  be  allowed  to  assert  this  right  in  regard  to  real  estate  whose 
value  is  fixed,  on  which  no  outlay  is  made  for  improvement,  and  but  little 
change  in  value,  the  class  of  property  here  considered,  subject  to  the  most 
rapid,  frequent  and  violent  fluctuations  in  value  of  anything  known  as  prop- 
erty, requires  prompt  action  in  all  who  hold  an  option,  whether  they  will  share 
its  risks  or  ^and  clear  of  them.  The  case  before  us  illustrates  these  principles 
very  forcibly.  The  officers,  and  probably  all  the  stockholders,  who  were  not 
numerous,  knew  of  the  sale  as  soon  as  made.  As  there  was  no  actual  fraud, 
they  knew  all  the  facts  on  which  their  right  to  avoid  the  contract  depended. 
They  not  only  refused  to  join  the  defendant  in  the  purchase  when  that  privi- 
lege was  tendered  them,  but  they  generally  refused  to  pay  assessments  on  their 
shares  already  made,  which  might  have  paid  this  debt.  The  defendant  then 
had  a  survey  made  of  the  ground  leased  to  the  corporation,  the  lease  being  the 
main  thing  he  bad  acquired  by  the  sale.  When  the  lines  were  extended,  the 
lease  was  found  to  embrace  a  well,  then  profitably  worked  by  another  com- 
pany. Of  this  piece  of  good  luck  he  availed  himself,  and  by  suit  and  compro- 
mise he  obtained  possession  of  that  well.  He  put  more  of  his  money  into  it, 
and  changed  what  had  been  a  disastrous  speculation  by  the  company  into  a  prof- 
itable business.  With  full  knowledge  of  all  these  facts,  the  appellant  took  no 
action  until  this  suit  was  brought,  nearly  four  years  after  the  sale;  and  not 
nntil  all  the  hazard  was  over,  and  the  defendant's  skill,  energy  and  money  had 
made  his  purchase  profitable,  was  any  claim  or  assertion  of  right  in  the  prop- 
erty made  by  the  corporation  or  by  the  stockholders. 

We  think,  both  on  authority  and  principle, —  a  principle  necessary  to  protect 
those  who  invest  their  capital  and  their  labor  in  enterprises  useful  but  hazard- 
ous,—  that  we  should  hold  that  plaintiff  has  delayed  too  long. 

Decree  affirmed. 

PACIFIC  ROLLING  MILL  COMPANY  v.  DAYTON,  SHERIDAN  &  GRANDE  RONDE 

RAILWAY  COMPANY. 

(Circuit  Court  for  Oregon:  7  Sawyer,  61-69.    1881.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  On  February  14,  1878,  the  defendant — the  Dayton, 
Sheridan  &  Grande  Ronde  Kailway  Company,  of  Oregon  —  by  Joseph  Gaston, 
its  agent,  and  owner  of  a  majority  of  its  capital  stock,  agreed  in  writing  witii 
the  piaintifif  —  the  Pacific  Boiling  Mill  Company,  of  California  —  for  the  pur- 
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chase  of  rails  and  track  fixtures  for  the  construction  of  its  road  from  Dayton 
to  Sheridan,  a  distance  of  about  twenty  miles,  and  to  secure  the  payment  for 
the  same  by  the  execution  of  a  mortgage  upon  the  road  and  other  property  of 
said  defendant,  and  also  the  execution  of  a  mortgage  by  said  Gaston  upon  the 
property  situated  in  Washington  and  Yamhill  counties,  Oregon,  known  as 
"  Wapatoo  ranch,"  containing  one  thousand  one  hundred  and  sixt}'  acres  and 
fifty-eight  hundredths  acres;  and  on  March  22,  1878,  said  agreement  was  duly 
ratified  by  said  defendant,  and  thereafter  the  plaintiff,  in  pursuance  thereof, 
delivered  to  said  defendant  rails  and  track  fixtures  for  the  construction  of  its 
road  to  the  vlaue  of  $62,724.56. 

On  November  5,  1878,  at  a  special  meeting  of  three  of  the  directors  of  said 
defendant,  without  notice  to  the  other  two,  there  being  five  in  all,  it  was  unan- 
imously voted  that  there  was  due  the  plaintiff  on  account  of  the  delivery  of 
the  rails  and  fixtures  aforesaid  the  sum  aforesaid,  with  interest  thereon  at  one 
per  centum  per  month,  and  that  the  president  and  secretary  thereof  make 
fifteen  promissory  notes  of  said  defendant,  payable  to  the  plaintiff,  for  said 
sum,  and  execute  a  mortgage  on  the  road  and  all  other  property  of  said  defend- 
ant, to  secure  .the  payment  of  the  same,,  which  was  duly  done  on  the  same 
day  —  the  first  of  said  notes  being  for  the  sura  of  $8,000  and  payable  on  De- 
cember 1,  1878,  and  the  next  thirteen  for  the  sum  of  $4,000  each,  payable,  one 
upon  January  1, 1879,  and  one  on  the  first  of  each  month  thereafter,  and  the 
last  one,  for  the  sum  of  $2,724.56,  payable  on  February  1,  1880;  and  on  the 
same  day  said  Gaston  signed  said  promissory  notes  also,  and  to  secure  the  pay- 
ment thereof,  together  with  his  wife,  duly  executed  a  mortgage  of  the  Wapatoo 
ranch  aforesaid,  which  mortgages  were  duly  recorded,  the  first  on  the  7th  and 
the  second  on  the  16th  of  the  November  following. 

On  October  31,  1878,  said  Gaston,  as  agent  of  said  defendant,  agreed  in 
writing  with  the  plaintiff  for  the  purchase  of  the  rails  and  track  fixtures  for 
the  construction  of  the  Dallas  extension  of  said  railway,  a  distance  of  about 
twelve  miles,  for  the  payment  of  which  said  defendant  and  Gaston  were  to 
make  their  promissory  notes,  secured  by  their  several  mortgages  upon  the  road 
and  all  the  real  property  owned  by  either  of  them,  which  agreement  was  unani- 
mously Ratified  and  adopted  at  the  meeting  of  the  three  directors,  held  Novem- 
ber 5th,  as  aforesaid. 

On  December  4,  1878,  at  a  special  meeting  of  three  of  the  directors  of  said 
defendant,  without  notice  to  the  other  two,  there  being  five  in  all,  it  was 
unanimously  voted  that  there  was  due  said  defendant  on  account  of  rails  and 
track  fixtures  delivered  under  the  agreement  of  October  Slst,  aforesaid,  the 
sum  of  $27,134,  with  interest  at  one  per  centum  per  month,  payable  as  follows: 
$13,567  on  January  1,  1879,  $2,000  on  the  1st  of  each  month  thereafter  to  and 
inclusive  of  July,  1879,  and  $1,567  on  August  1st  of  the  same  year;  and  that 
the  president  and  secretary  of  said  defendant  make  eight  promissory  notes, 
payable  as  aforesaid,  to  the  plaintiff  for  said  eight  sums,  and  execute  a  mort- 
gage on  the  road  and  all  other  property  of,  said  defendant  to  secure  the 
payment  of  the  same,  which  was  duly  done  on  the  same  day;  and  on  the  same 
day  said  Gaston  signed  said  eight  notes  as  maker,  and  to  secure  the  payment 
of  the  same,  together  with  his  wife,  duly  executed  a  mortgage  on  certain  par- 
cels of  real  property,  situate  in  Washington  and  Yamhill  counties,  Oregon, 
containing  one  thousand  one  hundred  and  sixty  and  fifty-eight  one-hundrodths 
acres,  w^hich  mortgages  were  duly  recorded ^  the  first  on  the  23d  and  the  sec- 
ond on  the  14th  of  December,  1878. 
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On  April  15,  1879,  at  a  meeting  of  the  directors,  duly  held  pursuant  to  a  call 
by  the  president,  at  which  three  directors  were  present,  it  was  unanimously 
voted  that  the  president  and  secretary  of  said  defendant  make  a  promissory 
note  payable  to  the  plaintiflf  for  the  sum  of  $4,058,  payable  on  or  before  May 
10,  1879,  and  execute  a  mortgage  on  the  road  and  all  other  property  of  said 
defendant  to  secure  the  payment  of  the  same;  and  on  April  28,  1879,  pursuant 
to  a  call  by  the  president  and  upon  due  notice  to  each  director  of  said  defendant, 
a  meeting  of  said  directors  was  held,  at  which  four  thereof  were  present,  when 
it  was  unanimously  voted  that  said  sum  of  $4,058  was  due  the  plaintiff  and 
the  proceedings  of  the  meeting  of  April  15th  aforesaid  duly  approved;  and  on 
May  7,  1879,  said  defendant  and  said  Gaston  made  their  joint  promissory  note 
for  said  sum,  with  interest  at  the  rate  of  twelve  per  centum  per  annum,  payable 
to  the  plaintiff,  and  on  the  same  day  said  defendant  executed  a  mortgage  on 
its  road  and  all  other  property  to  secure  the  payment  of  the  same,  which  was 
duly  recorded  on  May  14,  1879. 

No  payment  having  been  made  on  any  of  these  notes,  the  plainti  ff  on  Janu- 
ary 11,  1879,  in  pursuance  of  a  stipulation  in  the  mortgages,  declared  them  all 
due;  and  on  the  23d  of  the  same  month  commenced  this  suit  to  enforce  the 
lien  of  the  mortgages  to  secure  the  same.  Upon  the  filing  of  the  bill,  an 
injunction  was  allowed  and  a  receiver  appointed.  It  is  not  necessary  to  state 
the  grounds  upon  which  the  other  parties  were  made  defendants,  further  than 
that  the  Wallamet  Valley  Bailroad  Company  became  by  purchase  the  suc- 
cessor in  interest  of  the  Dayton,  Sheridan  &  Grande  Konde  Railway  Com- 
pany,  in  pursuance  of  a  vote  of  directors  of  the  latter  on  January  8, 1879,  and 
a  conveyance  of  its  road  and  franchise  on  June  5th,  thereafter;  and  that  the 
others  bad  or  claimed  liens  upon  the  property  for  the  value  of  services  and 
materials  furnished  in  the  construction  of  the  road.  Upon  the  direction  of  the 
court,  the  receiver  borrowed  money  wherewith  to  put  the  road  in  working  order 
and  pay  the  claim  of  the  defendants,  U.  B.  Scott  &  Co.,  allowed  at  $1,719.05^ 
for  freight  and  storage  of  rails  belonging  to  the  road. 

The  defendants,  except  the  Dayton,  Sheridan  &  Grande  Ronde  Railway 
Company,  the  Wallamet  Valley  Railway  Company  and  Joseph  Gaston,  an- 
swered, setting  up  their  respective  claims  and  liens  by  mortgage,  judgment  and 
otherwise,  and  these  three  defendants  answered  jointly,  admitting  the  purchase 
and  delivery  of  the  rails  and  fixtures,  at  the  alleged  price,  but  denying  the 
validity  of  the  first  and  second  series  of  notes  and  the  two  mortgages  to  secure 
them,  made  in  the  name  of  the  Dayton,  Sheridan  &  Grande  Ronde  Railway 
Company,  for  the  reason  that  the  directors  were  not  all  present  at  or  notified 
of  the  meetings  of  November  5th  and  December  4th,  at  which  they  were  au- 
thorized, but  admitting  the  validity  of  the  note  and  mortgage  for  $4,058,  and 
all  the  notes  and  mortgages  made  by  Gaston. 

By  reason  of  a  subsequent  ratification  of  these  acts,  it  is  not  necessary  to 
decide  the  question  —  can  a  majority  of  the  directors  of  an  Oregon  corporation 
exercise  any  of  the  powers  vested  in  the  directors  without  the  presence  of  or 
dae  notice  to  the  others?  The  plaintiff  affirms  that  they  can,  relying  upon  the 
clause  in  section  11  of  the  corporation  act  (Or.  Laws,  p.  527),  which  reads  — 
"The  powers  vested  in  the  directors  may  be  exercised  by  a  majority  of  them." 
Bat  the  defendant  insists  that  while  a  majority  may  exercise  any  power  vested 
in  the  directors,  yet  they  can  only  do  so  at  a  lawful  meeting  of  the  directors,  that 
isy  a  meeting  where  all  are  present  and  may  be  heard,  or  have  had  due  notice  of 
the  same  and  might  be  present  if  they  would.   By  stipulation  filed  April  17, 18S0, 
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it  was  admitted  that  the  plaintiff  had  received  $109,701.50  in  payment  of  the 
notes  sued  on  when  the  injunction  was  dissolved  and  the  receiver  discharged, 
but  the  suit  was  continued  to  determine  the  validity  of  the  claim  of  the  plaint- 
iff to  recover  attorney's  fees,  upon  which  question  the  case  has  been  argued  and 
submitted. 

The  claim  arises  in  this  way :  In  each  of  the  mortgages  made  by  the  Payton, 
Sheridan  &  Grande  Ronde  Railway  Company,  and  also  those  made  by  Joseph 
Gaston,  there  is  a  stipulation  for  the  recovery  of  an  attorney's  fee  in  the  event 
of  legal  proceedings  being  taken  to  recover  the  same,  thereby  secured.  The 
sums  agreed  upon  to  be  recovered  as  such  fee  in  each  case  are  as  follows: 
For  the  sum  of  $62,724.56  by  the  Dayton,  Sheridan  &  Grande  Ronde  Railway 
Company  mortgage,  four  per  centum  —  $2,508  —  of  the  amount,  and  by  the 
Gaston  mortgage,  $1,000;  for  the  sum  of  $27,134,  by  the  mortgage  of  the 
former  and  the  latter,  each  $1,000;  and  for  the  sum  of  $i,058,  by  the  mortgage 
of  the  former,  $200,  in  all  the  sum  of  $5,708.  On  January  8  and  April  28, 
1879,  meetings  of  the  directors  of  the  defendant,  the  Daj'ton,  Sheridan  & 
Grande  Ronde  Railway  Company,  were  held,  which  are  admitted  to  have  been 
duly  called  and  valid.  At  each  of  these  action  was  taken  to  sell  and  convey 
the  property  and  franchise  of  said  defendant  to  the  defendant,  the  Wallamet 
Valley  Railway  Company,  upon  the  condition  that  the  latter  would  pay  the 
debts  of  the  former  in  which  these  mortgages  were  referred  to,  recognized  and 
approved. 

§  691.  Authority  to  make  a  note  and  mo7*tgage  does  not  warrant  an  agreement 
to  pay  attorney^  8  fees  onforedoeure. 

This  statement  is  substantially  admitted  by  counsel  for  the  defendants,  but 
his  contention  and  argument  is  that  an  authority  to  the  president  and  secretary 
of  a  corporation  to  make  its  note  and  mortgage  for  a  specified  sum  does  not 
include  a  contract  to  pay  an  attorney's  fee,  in  case  legal  proceedings  are  taken 
to  enforce  the  same.  In  this  case  the  vote  of  the  directors  onlv  authorized  the 
making  of  the  mortgages  for  a  specific  sum,  and  is  silent  upon  the  subject  of 
attorney's  fees.  But  it  is  contended  for  the  plaintiff  that  the  subsequent  recog- 
nition and  approval  of  these  mortgages  must  be  taken  and  construed  as  apply- 
ing to  every  provision  contained  in  them  as  they  were  in  fact  executed,  and  not 
simply  to  the  order  in  the  records  of  the  corporation  directing  the  execution  of 
a  mortgage. 

As  to  the  question  —  did  the  direction  to  the  president  and  secretary  to  make 
the  mortgage  of  the  corporation,  to  secure  the  payment  of  a  specific  sum,  also 
authorize  them  to  insert  a  contract  therein  to  pay  an  attorney's  fee  to  the  mort- 
gagee Tn  case  the  same  was  sued  upon,  my  opinion  is  that  it  did  not.  They 
were  the  special  agents  of  the  corporation  to  do  a  particular  thing —  to  execute 
a  mortgage, —  and  if  they  exceeded  this  authority  their  principal  was  not 
t>ound  by  it.  Story  on  Agency,  sees.  17,  126.  It  is  not  claimed  that  there 
was  any  specific  authority  to  insert  this  contract  concerning  an  attorney's  fee 
in  the  mortgage ;  nor  is  there  anything  in  the  nature  of  the  act  authorized,  or 
the  evidence  in  the  case,  which  tends  to  show  that  the  insertion  of  such  a  con- 
tract was  implied  in  the  authority  to  make  the  mortgage,  as  being  a  necessary 
part  of  it,  or  that  it  was  authorized  by  any  general  usage  or  established  course 
of  dealing  between  the  parties,  in  reference  to  which  it  might  be  inferred  that 
they  acted  in  the  execution  and  acceptance  of  the  mortgage.  No  authorities 
have  been  cited  upon  the  point,  and  I  rest  the  decision  of  it  upon  the  applica- 
tion of  general  principles  to  the  particular  circumstances. 
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§  692.  Full  knowledge  essential  to  ratification. 

But  it  i3  eontended  on  behalf  of  the  plaintiff  that  the  ratification  of  these 
mortgages  most  be  taken  and  construed  as  extending  to  every  provision  con- 
tained in  them,  as  they  were  in  fact  executed,  and  not  simply  to  the  order 
directing  their  execution.  Which  of  these  constructions  should  be  given  to 
this  ratification  depends  upon  the  evidence,  the  burden  of  proof  being  on  the 
plaintiff,  and  the  rule  of  the  law,  '^  that  the  ratification  of  an  act  of  an  agent 
previously  unauthorized,  must,  in  order  to  bind  the  principal,  be  with  a  full 
knowledge  of  all  the  material  facts."  Owings  v.  Hull,  9  Pet.,  629.  It  may  be 
admitted  that  the  president  and  secretary  —  two  of  the  directors  —  knew  of 
this  provision  in  the  mortgages,  but  they  were  not  the  corporation,  nor  their 
knowledge  that  of  the  other  directors.  It  should  appear  that  the  directors  had 
such  knowledge  collectively,  as  a  body,  but  it  does  not  even  appear  that  any  of 
them  knew  of  this  contract  save  the  president  and  secretary. 

§  693.    WtuU  directors  of  a  corporation  wM  he  presume  to  know. 

The  directors  may  be  presumed  to  know  what  was  in  their  own  records,  but 
there  was  not  in  them  even  a  suggestion  that  these  instruments  contained  any- 
thing not  absolutely  necessary  to  a  mortgage.  But  there  is  no  presumption 
that  the  directors  had  seen  these  mortgages  on  the  records  of  the  county 
wherein  they  were  recorded  or  elsewhere;  nor  does  the  fact  of  such  record 
impart  to  them,  as  directors,  or  to  the  corporation,  so  far  as  this  question  is 
<x>ncemed,  even  constructive  notice  of  their  contents. 

The  reasonable  conclusion  to  be  drawn  from  the  evidence  is,  that  the  directors 
referring  to  and  approving  of  the  mortgages,  on  January  8  and  April  28, 
1880,  theretofore  given  to  the  plaintiff,  bad  reference  to  and  approved  of  only 
SQCh  acts  as  it  appeared  from  their  records  that  a  majority  of  their  body  had 
assumed  the  right  to  direct  their  president  and  secretary  to  do  and  perform. 
It  follows  that  the  ratification  of  these  mcxrtgages  did  not  include  the  special 
provision  for  an  attorney's  fee.  The  fact  of  its  existence  does  not  appear  to 
have  been  known  to  the  directors  at  the  time  of  the  ratification,  and  therefore 
it  was  not  within  their  contemplation.  The  contracts  inserted  in  the  mort- 
gages of  the  corporation  by  the  president  and  secretary  being  onanthorized 
and  unratified  cannot  be  enforced  against  it. 

Objection  is  also  made  to  the  enforcement  of  the  contract  for  an  attorney's 
fee  in  the  mortgages  made  by  Gaston,  but  upon  what  ground  does  not  appear. 
The  matter  needs  only  to  be  stated  to  show  the  futility  of  the  objection. 
Oaston  made  two  mortgages  to  secure  the  payment  of  his  promissory  notes  to 
the  plaintiff  for  the  sums  of  $62,721.56  and  $27,131  respectively,  and  expressly 
agreed  therein,  that  if  legal  proceedings  were  taken  to  enforce  the  same,  that 
by  way  of  indemnifying  the  plaintiff  against  the  costs  and  expenses  thereof,  it 
sboald  be  entitled  to  recover  against  him,  in  addition  to  the  debt,  an  attorney's 
fee  of  $1,000  in  each  case.  This  was  a  lawful  contract,  lawfully  made.  Wilson 
Sewing  Machine  Co.  v.  Moreno,  6  Saw.,  35 ;  Bank  of  British  North  America 
V,  Ellis,  6  Saw.,  96.  The  contingency  has  arisen.  The  mortgagor  failed  to 
pay  his  debt,  and  the  mortgagee  has  been  put  to  the  expense  of  enforcing  his 
claim  by  litigation,  and  is  entitled  to  recover,  as  against  Gaston,  and  enforce 
his  mortgages,  for  the  sum  of  $2,000. 

There  must  be  a  decree  reciting  the  jfact  of  the  payment  of  the  principal  and 
interest  due  the  plaintiff,  as  above  stated,  and  the  payment  of  costs  up  to  that 
time,  and  dismissing  the  bill  as  to  all  the  defendants  except  Gaston;  and  that 
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the  plaintiff  recover  of  him  said  sura  of  $2,000,  and  costs  and  expenses  to  be 
taxed,  and  for  a  sale  of  the  mortgaged  premises  by  the  master  of  this  coart  if 
the  decree  is  not  satisfied  within  ten  days  from  the  entry  thereof. 

ONION  NATIONAL  BANK  OF  CHICAGO  v.  DOUGLASS. 
(Circuit  Court  for  Iowa:  1  McCrary,  85-06.    1877.) 

Statement  of  Facts. —  Plaintiflf  was  a  judgment  creditor  of  the  Missouri  & 
Iowa  Construction  Company,  of  which  defendant  was  a  stockholder  and  di- 
rector. The  board  of  directors,  with  the  assent  of  the  defendant,  distributed 
among  the  stockholders  of  the  company  a  number  of  railroad  bonds,  of  which 
defendant  received  his  share.  This  suit  was  brought  to  subject  these  bonds,  or 
their  value,  to  the  payment  of  plaintiff's  debt.  It  seems  that  by  virtue  of  a 
resolution  of  the  board  of  directors  bonds  were  distributed  among  the  share- 
holders at  the  rate  of  $1,000  in  bonds  for  every  $600  paid  on  stock,  and  that 
subsequently  these  bonds  were  received  in  payment  of  an  assessment. 

§  694.  The  capital  stocky  eto,^  of  a  corporation  is  a  trust  fund  for  the  "benefit 
of  its  creditors^  and  may  he  foUowed  by  thein  into  the  hands  of  any  person  not  m 
bona  fide  holder  for  value. 

Opinion  by  Love,  J. 

No  doctrine  of  equity  is  more  firmly  established  upon  solid  foundations  of 
reason  and  authority  than  the  principle  that  the  capital  stock,  property  and  as- 
sets of  a  corporation  are  to  be  deemed  a  trust  fund  sacredly  pledged  for  the 
payment  of  the  debts  of  the  corporation.  This  doctrine  was  most  forcibly 
expounded  by  Judge  Story  in  the  case  of  Wood  v.  Dummer,  reported  in  3- 
Mason,  308  (§§  378-388,  supra).  That  case  grew  out  of  the  insolvency  of  the 
Hallowell  &  Augusta*  Bank,  in  which  the  defendant,  a  stockholder,  withdrew 
from  the  bahk  his  proportion  of  stock  when  the  bank  was  indebted  on  bills  pre- 
viously issued.  Judge  Story,  among  other  things,  said  that  he  *^  viewed  the 
stockholders  as  having  the  full  benefit  of  the  profits  made  by  the  establishment, 
and  as  being  unable  to  take  aiiy  portion  of  the  fund  until  all  the  other  claims 
on  it  were  extinguished,  and  that  their  rights  were  not  to  the  capital  stock,  bat 
to  the  residuum  after  ail  demands  were  paid ;  and  further,  that  upon  a  dissolu- 
tion of  the  corporieition,  although  the  billholders  and  stockholders  had  each 
equitable  claims,  yet  those  of  the  billholders  had  the  prior  equity.  On  the 
principle,  then,"  be  continued,  ^'  that  the  capital  stock  was  a  trust  fund,  it  was 
clear  that  it  might  be  followed  by  creditors  into  the  hands  of  any  person  hav- 
ing notice  of  the  trust  attached  to  it,  and  that,  as  to  the  stockholders  them- 
selves, there  could  be  no  pretense  to  say  that  in  law  and  in  fact  they  were  not 
affected  by  the  most  ample  notice."  Judge  Story  laid  down  the  same  doctrine 
in  Mumma  v.  Potomac  Co.,  8  Pet.,  286  (§§  1441-42,  infra). 

In  Curran  v.  State  of  Arkansas,  reported  in  15  How.,  304  (§§  1316-29,  infra)^ 
the  supreme  court  of  the  United  States  held  that  on  the  dissolution  of  a  corpora- 
tion its  effects  are  a  trust  fund  for  the  payment  of  its  creditors,  who  may  follow 
them  into  the  hands  of  any  one  not  a  bona  fide  creditor  or  purchaser  without 
notice ;  and  a  state  law  which  deprives  creditors  of  this  right,  and  appropriates 
the  property  to  other  uses,  impairs  the  obligation  of  their  contracts,  and  is  in- 
valid ;  and  the  fact  that  a  state  is  the  sole  owner  of  the  stock  of  a  corporation 
does  not  affect  the  rights  of  its  creditors.  And  Judge  Curtis,  m  delivering  the 
opinion  in  this  case,  quotes  with  approbation  from  Story's  Equity  the  follow- 
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rng  language:  "To  this  head  of  implied  trusts  we  may  refer  that  class  of 
cases  where  the  stock  and  other  property  of  private  corporations  is  deemed  a 
trust  fund  for  the  payment  of  the  debts  of  the  corporation,  so  that  the  cred- 
itors  have  a  lien  or  right  of  priority  of  payment  on  it  in  preference  to  any  of 
the  stockholders  of  the  corporation;  and  no  stockholder  can  entitle  himself  to 
any  dividend  or  share  of  such  capital  stock  until  all  the  debts  are  paid ;  and  if 
the  capital  stock  should  be  divided,  leaving  any  debts  unpaid,  every  stockholder 
receiving  his  share  would,  in  equity,  be  held  liable  pro  rata  to  contribution  to 
discbarge  such  debts  out  of  the  funds  in  his  hands."  And  Judge  Curtis  adds 
that,  in  conformity  with  this  doctrine,  the  following  cases  were  decided  in  the 
state  courts:  Wright  v,  Petrie,  1  Smedes  &  M.  Ch.,  319;  Nevitt  v.  Bank  of 
Port  Gibson,  6  Smedes  &  M.  Ch.,  513;  Hightower  v.  Thornton,  8  Geo.,  493; 
^Nathan  i;.  Whitlock,  3  Edw.  Ch.,  215,  affirmed  by  the  chancellor  in  9  Paige, 
152. 

In  Nathan  v.  Whitlock,  9  Paige,  152,  the  case  was  that  the  directors  of  an 
insurance  company  agreed  among  themselves  to  take  a  majority  of  the  stock 
and  to  give  their  stock  notes  for  the  same,  secured  by  an  hypothecation  of  the 
stock,  and,  after  the  company  had  become  embarrassed,  one  of  the  directors 
agreed  with  the  president  to  give  him  $6,000  if  he  would  take  his  stock  and 
sobstitnte  his  own  note  in  lieu  of  the  stock  note  of  the  director,  which  was  ac- 
cordingly done.  It  was  held  to  be  a  fraud  upon  the  creditors  of  the  company 
and  the  other  stockholders  who  had  paid  their  stock,  and  an  action  was  sus- 
tained against  the  director  upon  the  note  delivered  up.  The  court  held  that  in 
all  cases  where  the  capital  stock  or  assets  of  a  corporation  have  been  distrib* 
uted  to  the  stockholders  without  providing  for  the  payment  of  the  debts,  a 
ooart  of  equity  will  allow  the  creditor  to  sustain  a  bill  against  the  shareholders 
to  compel  contribution  to  the  payment  of  the  debts  of  the  company  to  the  ex- 
tent of  the  funds  obtained  by  them,  whether  directly  from  the  company  or 
through  some  substitution  of  useless  securities  for  those  that  were  good. 

In  Sawyer  v.  Hoag,  17  Wall.,  610  (150-156,  supra)^  the  coff t  said :  "  A  nom- 
inal payment  by  stockholders  is  no  payment  as  to  creditors."  Again,  in  Sanger 
V.  Upton,  the  supreme  court  of  the  United  States  held  that:  ^^  A  resolution  or 
agreement  that  no  further  calls  be  made  is  void  as  to  creditors,  and  an  agree- 
ment that  stockholders  may  pay  in  any  other  medium  than  money  is  void  as 
a  fraud  upon  other  stockholders  and  upon  creditors."  And  further,  that  ^*  the 
capital  stock  of  an  incorporated  company  is  a  fund  set  apart  for  the  payment 
of  debts.  It  is  a  substitute  for  the  personal  liability  which  subsists  in  private 
copartnerships.  When  debts  are  incurred  a  contract  arises  with  the  creditors 
that  it  shall  not  be  withdrawn  or  applied  otherwise  than  upon  their  demands 
until  such  demands  are  satisfied.  The  creditors  have  a  lien  upon  it  in  equity. 
If  diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to  the 
payment  of  their  claims,  etc.  Unpaid  stock  is  as  much  a  part  of  this  pledge  and 
as  much  a  part  of  the  assets  of  the  company  as  the  cash  which  has  been  paid  in 
upon  it."  But  perhaps  the  strongest  application  of  this  doctrine  is  to  be  found 
in  The  Railroad  Co.  v.  Howard,  reported  in  7  Wall.,  392. 

It  will  be  remembered  that  in  that  case,  which  was  a  railroad  foreclosure,  it 
was  quite  manifest,  and  in  fact  not  denied,  that  mortgaged  property  was  wholly 
insufficient  to  pay  the  bonded  debts,  and  that,  in  fact,  upon  a  regular  foreclosure 
there  would  have  been  nothing  whatever  to  apply  in  payment  of  the  general 
and  unsecured  creditors.  The  Chicago  &  Rock  Island  Railway  Company 
proposed  to  purchase  the  mortgaged  property  for  the  sum  of  $5,500,000,  if  the 
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title  could  be  obtained  without  delay,  so  as  to  enable  them  to  prosecute  the 
building  of  the  road  speedily  and  secure  a  land  grant  which  might  otherwise 
be  lost.  As  this  was  a  proposition  exceedingly  favorable  to  the  interests  of  the 
mortgage  bondholders,  they,  in  order  to  allay  the  apprehended  opposition  of 
the  stockholders  to  a  foreclosure,  entered  into  an  agreement  to  abate  a  certain 
percentage  from  their  respective  claims,  in  order  to  set  aside  sixteen  per  cent, 
of  the  purchase  money  for  the  benefit  of  the  stockholders.  The  foreclosure 
and  sale  having  been  accomplished,  the  general  or  unsecured  creditors  came 
into  equity  and  claimed  as  against  the  stockholders  the  fund  arising  from  this 
sixteen  per  cent.,  and  this  court  held  without  hesitation  that  the  general  credit- 
ors were  entitled  to  that  fund.  Upon  appeal,  it  was  contended  in  the  supreme 
court  that  there  was  no  pretense  of  fraud  as  against  the  stockholders,  and  that 
the  substantial  rights  of  the  general  creditors  were  not  in  the  slightest  degree 
affected,  since  it  was  admitted  that  the  mortgaged  property  was  insufficient  to 
pay  the  secured  creditors,  and  that  the  sixteen  per  cent,  fund  resulted  solely 
from  their  voluntary  agreement  to  abate  in  favor  of  the  stockholders  a  part  of 
what  they  had  a  perfect  right  to  demand  and  appropriate  as  against  the  general 
creditors.  The  supreme  court,  however,  without  dissent,  affirmed  the  decree 
below. 

And  Judge  Clifford,  speaking  for  the  whole  court,  said  that  ^^  Equity  regards 
the  property  of  a  corporation  as  held  in  trust  for  the  payment  of  the  debts  of 
the  corporation^  and  recognizes  the  right  of  creditors  to  pursue  it  into  whoseso- 
ever possession  it  may  be  transferred,  unless  it  has  passed  into  the  bands  of  a 
hana  fide  purchaser;  and  the  rule  is  well  settled  that  the  stockholders  are  not 
entitled  to  any  share  of  the  capital  stock,  nor  any  dividend  of  the  profits,  until 
all  the  debts  of  the  corporation  are  paid."  The  code  of  1873,  section  1072^ 
provides  that  "  the  payment  of  dividends  that  leave  insufficient  funds  to  meet 
the  liabilities  of  the  corporation  shall  be  deemed  such  a  fraud  as  will  subject 
those  therein  concerned  to  the  penalties  of  the  preceding  section,  and  such 
dividends,  or  their  equivalents  in  the  hands  of  individual  stockholdens,  shall  be 
subject  to  such  liabilities."  (As  to  the  remedy  here  adopted,  see  40  Iowa,  650; 
Gode,  1082,  1083, 1084.) 

§  696.  A  BtoMiolder  whoy  as  director^  Moured  oerta/in  "bands  belonging  to  the 
corporation  for  hie  own  ueey  is  liable  as  trustee  to  creditors  for  their  value. 

The  defendant  in  the  case  now  before  the  court  was  both  a  director  and 
stockholder  of  the  indebted  corporation.  As  a  director  he  aided  in  the  passage 
of  a  resolution  by  which,  as  a  stockholder,  he  appropriated  the  bonds  in  ques- 
tion, which  were  assets  of  the  company,  in  a  certain  proportion  to  his  paid-up 
stock.  This  was  a  wrongful  act  on  his  part.  It  resulted  in  diverting  to  his 
own  use  a  part  of  the  trust  property  which  he  as  a  trustee  was  bound  to  apply 
to  the  payment  of  debts.  This  he  had  no  right  to  do,  so  long  as  the  debts 
remained  unpaid.  The  diversion  of  the  trust  fund  was  a  breach  of  trust  and 
a  fraud  upon  creditors.  As  against  the  creditors  he  thereby  acquired  no  title 
to  the  bonds  in  question.  A  trustee  can  certainly'  acquire  no  title  to  any  part 
of  the  trust  fund  for  his  own  use  by  a  breach  of  trust  and  a  fraud  upon  credit- 
ors. The  defendant,  notwithstanding  the  transfer  of  bonds  to  himself,  stood 
seized  of  them,  subject  to  the  trust  in  favor  of  creditors.  The  creditors  had  a 
perfect  right  to  pursue  the  bonds  in  the  hands  of  the  defendant,  and  have  them 
applied  in  payment  of  their  claims  against  the  corporation. 

This  defendant,  in  the  next  place,  as  a  director  of  the  corporation,  assisted 

in  the  passage  of  a  resolution  by  which  an  assessment  was  made  of  thirty  per 
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cent  npon  the  capital  stock  of  the  company,  and  another  resolution,  providing 
that  the  treasurer  should  be  authorized  to  receive  from  him  and  others,  in  pay- 
ment of  this  assessment,  the  very  bonds  which  they  had  wrongfully  appro- 
priated. The  defendant  did  not  own  the  bonds  with  which  he  paid  up  his 
stock.  These  bonds  were  the  property  of  the  corporation  in  trust  for  the 
creditors.  The  defendant  paid  what  he  owed  the  corporation  by  the  delivery 
of  bonds  which  belonged  to  them.  He  gave  to  the  company,  and  to  the  credit- 
ors through  them,  in  payment,  a  part  of  the  company's  own  assets  —  bonds  to 
which  he  had  in  equity  no  title  whatever ;  and  this  he  now  pleads  as  payment. 
It  may  be  presumed  that  any  delinquent  debtor  would  not  fail  to  pay  his  debts, 
if  bis  creditors  would  furnish  the  means  to  do  it  with.  -Such  a  course  of  dealing 
would  soon  bring  about  a  business  milleniui^ — a  state  of  absolute  freedom 
from  all  indebtedness.  Now  there  certainly  can  be  no  doubt  .that  the  creditors 
of  a  corporation  are  entitled  to  have  the  whole  of  the  assets  of  the  company 
applied  to  the  payment  of  their  debts,  and  not  merely  some  part  thereof.  In 
the  present  case  both  the  bonds  and  unpaid  stock  were  assets.  The  bonds 
were  the  result  of  work  which  the  construction  company  had  done  for  the  rail- 
road company.  The  money  resulting  from  the  paid-up  stock  had  been  ex* 
pended  in  the  work,  and  took  the  form  of  bonds.  The  bonds  were,  beyond 
question,  assets,  and  so  was  the  unpaid  stock.  !N^ow  what  did  the  creditors  get 
by  the  transaction  in  question?  Did  they  get  both  the  stock  and  bonds  applied 
to  the  payment  of  their  claims?  Clearly  not.  They  got  the  bonds  only.  The 
unpaid  stock  was  extinguished  by  the  delivery  of  the  bonds.  In  other  words, 
the  stock  was  paid  with  the  bonds,  and  nothing  was  realized  from  the  unpaid 
stock  except  what  the  company  had  before,  namely,  the  bonds.  It  is  precisely 
as  if  this  defendant,  by  a  resolution  of  his  own,  had  taken  cash  from  the  com- 
pany's treasury,  and  imniediately  paid  it  back  in  liquidation  of  his  assessment* 
Suppose  the  sixty  per  cent,  which  had  been  paid  by  the  stockholders  upon  pre- 
vious assessments  had  remained  in  money  in  the  treasury,  and  suppose  the 
directors  had  ordered  the  treasurer  to  deliver  of  this  money  so  much  to  the 
stockholders  as  would  be  sufficient  to  pay  the  thirty  per  cent,  assessment. 
What  would  equity  have  said  to  such  a  transaction? 

The  result  of  such  a  transaction  would  clearly  have  been  the  extinguishment 
of  ninety  per  cent,  of  the  stock  by  the  payment  of  sixty  per  cent.  In  other 
words,  the  thirty  per  cent,  assessment  would  have  been  paid  with  the  com- 
pany's own  money.  It  is  said  that  the  company  was  solvent  when  the  allots 
ment  of  bonds  was  made.  If  so,  the  allotment  must  have  resulted  in  the 
insolvency  of  the  corporation,  since  we  find  that  debts  exist,  amounting  to 
$196,631.30,  for  which  no  provision  seems  to  be  made.  Such  an  argument  is 
suicidal.  It  kills  itself.  Surely  if  the  law  permitted  the  stockholders  of  ^ 
corporation  to  pay  up  their  stock,  and  then  appropriate  an  equal  amount  of  the 
assets  before  the  payment  of  debts,  it  would  open  the  way  to  the  universal  in- 
solvency of  corporations  I  Such  a  doctrine  would  give  absolute  impunity  to 
frand  upon  the  creditors  of  corporations,  and  utterly  discredit  them  in  the 
financial  world.  The  truth  is  that  it  makes  no  diflPerence  whatever  whether 
a  corporation  is  solvent  or  insolvent,  so  far  as  the  doctrine  is  concerned  that 
the  property  is  a  trust  fund  which  cannot  be  withdrawn  or  appropriated  by 
the  stockholders  until  the  debts  are  paid.    Judgment  for  plaintiff. 
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WARDELL  V,  RAILROAD  COMPANY. 
(18  Otto,  651-659.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Nebraska. 

Opinioa  by  Mr.  Justice  Field. 

Statement  of  Facts. —  The  road  of  the  Union  Pacific  Railroad  Company 
passes  for  its  entire  length  from  Omaha  on  the  Missouri  river  to  Ogden  in  TJtah,  a 
distance  of  one  thousand  and  thirty-six  miles,  through  a  country  almost  desti- 
tute of  timber  fit  for  fuel.  During  its  construction,  however,  large  deposits  of 
coal,  of  excellent  quality  and  easily  worked,  were  discovered  in  land  along  its 
line,  from  which  abundant  supplies  for  the  use  of  the  company  could  be  ob- 
tained. The  complainant  represents  that  their  extent,  quality  and  value  were 
unknown,  and  that  doubts  were  generally  entertained  as  to  their  adequacy  to 
meet  the  necessities  of  the  company,  until  he  had  made  explorations  in  June, 
1868,  and  reported  to  its  managers  the  information  which  he  had  thus  acquired ; 
and  that  upon  that  information  the  contract  which  has  given  rise  to  this  suit 
was  made,  after  much  negotiation,  between  the  company  and  himself  and 
Cyrus  O.  Godfrey,  with  whom  he  had  become  associated  in  business.  But  in 
this  respect  he  is  mistaken.  Though  he  may  have  imparted  to  the  managers 
the  information  acquired  by  his  explorations,  the  knowledge  of  the  existence 
and  general  character  of  the  deposits  had  been  communicated  to  them  years 
before  by  the  engineers  appointed  to  survey  the  route  for  the  construction  of 
the  road.  They  had  reported  that  coal  in  inexhaustible  quantities,  of  suitable 
quality  for  the  purposes  of  the  company,  was  found  so  near  the  line  of  the 
road  as  to  render  its  extraction  and  delivery  easy  and  convenient.  It  is  of 
little  moment,  however,  whether  the  knowledge  of  the  existence,  character, 
extent  and  accessibility  of  the  deposits  was  obtained  from  the  complainant  or 
from  others;  it  is  sufficient  that  the  directors  of  the  CTnion  Pacific  Railroad 
Company,  having  the  control  and  management  of  its  road  and  business,  were 
informed  upon  the  subject  at  the  time  the  contract  mentioned  was  made.  That 
contract  was  as  follows: 

*'  This  agreement,  made  this  sixteenth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight,  between  the  Union  Pacific  Rail- 
road Company,  by  its  proper  officers,  of  the  first  part,  and  Cyrus  O.  Godfrey 
and  Thomas  Wardell,  of  the  state  of  Missouri,  or  assigns,  parties  of  the  second 
part:  Witnesseth,  that  the  said  party  of  the  first  part  agrees  that  the  said 
parties  of  the  second  part  may  prospect  at  their  own  expense  for  coal  on  the 
whole  line  of  the  Union  Pacific  Railway,  and  its  branches  and  extensions,  and 
open  and  operate  any  mines  discovered,  at  their  own  expense;  that  said  rail- 
road company  agrees  to  purchase  of  said  parties  of  the  second  part  all  clean 
merchantable  coal  mined  along  its  road,  needful  for  engines,  depots,  shops  and 
other  purposes  of  the  company,  and  to  pay  for  the  same  the  first  two  years 
at  the  rate  of  $6  per  ton ;  for  the  next  three  years  at  |5  per  ton ;  for  the  four 
years  thereafter  at  $4  per  ton;  and  for  the  six  years  remaining  at  the  rate 
of  $3  per  ton,  delivered  upon  the  cars  at  the  mines  of  the  said  party  of  the 
second  part,  and  which  shall  not  be  less  than  ten  per  cent,  added  to  the  cost  of 
the  same  to  the  said  party  of  the  second  part.  This  contract  to  be  and  remain 
in  full  force  and  effect  for  the  full  term  of  fifteen  years  from  the  date  hereof. 

"  The  said  railroad  company  agrees  to  facilitate  the  operations  of  the  said 

parties  of  the  second  part,  in  prospecting  and  otherwise,  by  means  of  such 

information  as  it  may  possess,  and  by  furnishing  free  passes  on  its  road  to  the 
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agents  of  the  parties  of  the  second  part,  not  exceeding  six  in  number.  Said 
railroad  company  farther  agrees  to  put  in  switches  and  the  necessary  side* 
tracks,  at  such  points  as  may  be  mutually  agreed  upon,  for  the  accommodation 
of  the  business  of  the  said  parties  of  the  second  part;  that  the  said  parties  of 
the  second  part  agree  to  make  all  necessary  exertions  to  increase  the  demand 
and  consumption  of  coal  by  outside  parties  along  the  line  of  said  railroad,  and 
to  open  and  operate  mines  at  such  points  where  coal  may  be  discovered,  as 
may  be  desired  by  said  railroad  company;  and  to  expend,  within  the  first  five 
years  from  the  date  of  this  agreement,  in  the  purchase  and  development  of 
mines  and  mining  lands,  and  improvements  for  the  opening,  successful  and 
economical  working  of  the  same,  not  less  than  the  sum  of  $20,000;  also  to 
furnish  for  the  use  of  the  said  railroad  company  good  merchantable  coal,  and 
to  pay  all  expenses  for  improvements  for  loading  coal  into  cars,  ^ny  improve- 
ment desired  by  said  railroad  company  in  regard  to  the  coal  to  be  used  by  it 
shall  be  at  the  cost  of  said  railroad  company. 

"  In  consideration  of  their  exertions  to  increase  the  demand  for  coal,  and  the 
large  sum  to  be  expended  in  improvements,  it  is  further  agreed  that  the  parties 
of  the  second  part  shall  have  the  right  to  transport  over  the  said  railroad  and 
its  branches,  for  the  next  fifteen  years  from  tha  date  of  this  agreement,  coal 
for  general  consumption  at  the  same  freight  that  will  be  charged  to  others; 
but  the  said  parties  of  the  second  part  shall  be  entitled,  in  consideration  of 
services  to  be  rendered  as  herein  provided,  to  a  drawback  of  twentj^^-five  per 
cent,  on  all  sums  charged  for  the  transportation  of  coal. 

^^  The  said  railroad  company  agrees  to  furnish  the  parties  of  the  second  part 
such  cars  as  they  may  require  in  the  operation  of  their  business,  and  to  trans- 
port them  as  promptly  as  possible.  This  agreement  to  remain  in  force  for 
fifteen  years. 

^^  The  coal  lands  owned  by  said  party  of  the  first  part  are  hereby  leased  for 
the  full  term  of  fifteen  3^ear3  to  the  said  parties  of  the  second  part,  or  their 
assigns,  for  the  purpose  of  working  the  same  as  may  seem  to  them  profitable; 
said  parties  of  the  second  part  to  pay,  for  the  first  nine  years,  a  royalty  of 
twenty-five  cents  per  ton  for  each  ton  of  coal  taken  from  their  lands,  excepting 
always  coal  taken  from  entries,  air-courses  or  passage-ways,  for  which  coal  no 
royalty  shall  be  paid;  payments  for  the  same  being  due  and  payable  monthly. 

*^  The  royalty  for  the  last  six  years  of  this  lease  shall  be  free,  provided  the 
price  of  coal  to  the  railway  co^ipany  is  reduced  to  $3  per  ton.  If  $3.25  or 
more  per  ton,  then,  in  that  case,  the  royalty  shall  be  as  during  the  first  nine 
years. 

**  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  this  the  day 
and  year  first  above  mentioned. 

(Signed)  "Oliver  Ames, 

^President  of  the  Union  Pacific  R.  R.  Co. 

"  C.  O.  Godfrey. 
"Thoxas  Wardkll." 

This  contract  on  the  part  of  the  railroad  company  was  made  by  direction  of 
the  executive  committee  of  the  board  of  directors,  of  whom  the  president  was 
one,  and  not  by  the  board  itself.  It  was  never  reported  to  the^  board  for  its 
consideration  or  action.  But  notwithstanding  this  defect,  in  August  following, 
the  contractors,  Wardell  and  Godfrey,  entered  upon  its  execution,  and  began 
work  on  several  mines  along  the  line  of  the  road.  Soon  afterwards  Godfrey 
transferred  his  interest  to  Wardell,  perceiving,  as  the  bill  alleges,  that  sums 
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beyond  those  stipulated  would  be  required,  and  being  alarmed  at  the  risks 
which  he  believed  he  had  assumed.  In  January  following (1869)  a  corporation 
under  the  laws  of  Nebraska,  called  the  Wyoming  Coal  and  Mining  Company, 
was  formed  to  develop  and  work  the  mines,  having  a  capital  stock  of  $500,000, 
divided  into  shares  of  $100  each,  a  majority  of  which  was  taken  by  six  of  the 
directors  of  the  railroad  company,  one  of  whom  was  its  president;  and  to  it 
Wardell  assigned  his  contract  without  any  consideration. 

The  corporation  continued  the  execution  of  the  contract,  Wardell  acting  as 
its  superintendent,  secretary,  and  general  manager,  and  delivered  coal  as 
needed  by  the  railroad  company  up  to  the  13th  of  March,  1874,  when  the 
officers  and  agents  of  that  company,  by  order  of  its  directors,  took  forcible 
possession  of  the  mines  and  of  the  books,  papers,  tools,  and  other  personal 
property  of  the  coal  company,  which  they  have  held  and  used  ever  since. 
Hence  the  present  suit,  which  Wardell  brings  in  his  own  name,  alleging  as  a 
reason  that  a  majority,  if  not  all,  of  the  directors  and  stockholders  of  the  coat 
company,  except  himself,  are  also  directors  and  stockholders  of  the  railroad 
company,  and  that,  therefore,  he  can  obtain  no  relief  by  a  suit  in  the  name  of 
the  coal  company.  He  prays  that  an  account  may  be  taken  of  the  amount 
due  for  the  coal  delivered  to  Itie  railroad  company ;  for  drawback  on  freight 
from  the  date  of  the  contract  to  the  forcible  seizure  alleged ;  for  coal  extracted 
from  the  mines  since  their  seizure;  for  the  property  of  the  coal  company 
taken,  and  for  the  damages  arising  from  the  seizure  and  the  attempted  abroga- 
tion of  the  contract;  and  that  the  rights  and  interests  of  the  several  parties 
may  be  ^certained  and  declared ;  and  for  general  relief. 

To  this  bill  the  railroad  company  filed  an  answer,  setting  up  in  substance 
three  defenses:  1st.  That  the  contract  of  July  16, 1868,  was  a  fraud  upon  the 
company ;  that  it  was  made  on  its  part  by  the  executive  committee  of  its  board 
of  directors,  a  majority  of  whom  were,  by  previous  agreement,  to  be  equally 
interested  with  the  contractors  in  it,  and  for  that  reason  its  terms  were  made 
so  favorable  to  the  contractors  and  unfavorable  to  the  company  as  to  enable- 
the  former  to  make  large  gains  at  the  expense  of  the  latter,  and  that  the  or- 
ganization of  the  Wyoming  Coal  and  Mining  Company  was  a  mere  device  te 
enable  those  directors  to  participate  in  the  profits;  and  that,  therefore,  the 
contract  was  of  no  validity  and  binding  obligation  upon  the  company;  2d. 
That  at  the  time  of  the  seizure  of  the  property  the  railroad  company  was  the 
owner  of  nine-tenths  of  the  stock  of  the  coal  company,  and  had  become  ap- 
prehensive that  Wardell,  its  superintendent  and  manager,  would  not  furnish 
the  coal  needed  to  run  the  trains;  and  3d.  That  since  then  the  coal  company 
and  the  railroad  company,  through  their  boards  of  dii^ectors,  have  had  a  settle- 
ment of  their  transactions,  by  which  the  contract  of  July  16,  1868,  has  been 
rescinded  and  the  sum  of  $1,000,000  allowed  to  the  coal  company,  and  that 
the  railroad  company  has  set  apart  and  tendered  to  the  complainant  $100,000' 
for  his  share  in  the  coal  company  in  that  settlement. 

The  court  below  held  that  the  contract  of  July  16,  1868,  was  a  fraud  upoa 
the  company,  but  that  the  complainant  was,  apart  from  it,  entitled  to  some 
compensation  for  his  time,  skill  and  services  while  engaged  in  taking  out  the 
coal,  with  the  return  of  the  money  actually  invested  and  compensation  for  its- 
use,  the  amount  to  be  credited  with  what  be  had  actually  received  out  of  the 
business;  and  that  at  his  election  he  could  have  an  accounting  upon  that  basis 
or  take  the  $100,000  tendered  by  the  company.  Of  the  alternatives  thus 
offered  the  complainant  elected  to  take  the  $100,000  instead  of  having  the  ac- 
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counting  mentioned,  but  appealed  to  tbis  court  from  the  decree,  contending 
that  the  contract  itself  was  valid  and  that  he  is  entitled  to  an  accounting  upon 
that  hypothesis. 

The  evidence  in  the  case  justifies  the  conclusion  of  the  court  below  as  to  the 
nature  of  the  contract  of  July  16,  1868.    It  was  evidently  drawn  more  for 
the  benefit  of  the  contractors  than  for  the  interest  of  the  company.    The 
extent,  value  and  accessibility  of  the  coal  deposits  along  the  line  of  the  road 
of  the  company  were,  as  stated  above,  well  known  at  the  time  to  its  directors, 
having  the  immediate  control  and  management  of  its  business.     Wardell,  the 
principal  contractor,  informed  those  with  whom  he  chiefly  dealt  in  negotiating 
t«ie  contract  that  coal  could  be  delivered  to  the  company  at  a  cost  of  $2  per 
ton,  3^et  the  contract,  which  was  to  remain  in  force  fifteen  years,  stipulated 
that  the  company  should  pay  treble  this  amount  per  ton  for  the  coal  the  first 
two  years,,  two  and  a' half  times  the  amount  for  the  next  three  years,  twice 
the  amount  for  the  following  four  years,  and  one-half  more  for  the  bal* 
ance  of  the  time.    And  lest  these  rates  might  prove  too  little,  the  contract 
further  provided  that  the  sum  paid  should  not  be  less  than  ten  per  cent. 
added  to  the  cost  of  the  coal  to  tije  contractors.    These  terms  and  the  leasing 
of  all  the  coal  lands  of  the  company  for  fifteen  years  to  those  parties  upon  a 
royalty  of  twenty-five  cents  a  ton  for  the  first  nine  years,  and  without  any 
royalty  afterwards  if  the  price  of  the  coal  should  be  reduced  to  $3,  with  the 
stipulation  to  provide  side-tracks  to  the  mines,  and  also  to  furnish  cars  for 
transportation  of  coal  for  general  consumption,  and  after  charging  them  only 
what  was  charged  to  others,  to  allow  them  a  drawback  of  twenty*five  per  cent. 
on  the  sums  paid,  gave  to  them  a  contract  of  the  value  of  millions  of  dollars. 
These  provisions  would  of  themselves  justly  excite  a  suspicion  that  the  directors 
of  the  railroad  company,  who  authorized  the  contract  on  its. behalf,  had  been 
greatly  deceived  and  imposed  upon,  or  that  they  were  ignorant  of  the  cost  at 
which  the  coal  could  be  taken  from  the  mines  and  delivered  to  the  company. 
But  the  evidence  shows  that  those  directors  were  neither  deceived  nor  imposed 
upon,  nor  were  they  without  information  as  to  the  probable  cost  of  taking  out 
and  delivering  the  coal.    And  what  is  of  more  importance,  it  shows,  as  alleged, 
their  previous  agreement  with  the  contractors  for  a  joint  interest  in  the  con- 
tract, and,  in  order  that  they  might  not  appear  as  co-contractors,  that  a  cor- 
poration should  be  formed  in  which  they  should  become  stockholders,  and  to 
which  the  contract  should  be  assigned ;  and  that  this  agreement  was  carried 
out  by  the  subsequent  formation  of  the  Wyoming  Mining  and  Coal  Company 
and  their  taking  stock  in  it.    This  matter  was  so  well  understood  that  when  the 
contractors  commenced  their  work  in  developing  the  mines  and  taking  out  the 
coal,  they  kept  their  accounts  in  the  name  of  the  proposed  corapanyy  though  no 
such  company  was  organized  until  months  afterwards. 

§  C96.  Directors  of  a  corporation  are  trxisteea  and  agents  and  cannot  in  the 
same  matters  act  for  it  and  for  themselves. 

It  hardly  requires  argument  to  show  that  the  scheme  thus  designed  to  enable 
the  directors,  who  anthorized  the  contract,  to  divide  with  the  contractors  large 
sums  which  should  have  been  saved  to  the  company,  was  utterly  indefensible 
,  and  illegal.  Those  directors,  constituting  the  executive  committee  of  the  board, 
were  clothed  with  power  to  manage  the  affairs  of  the  company  for  the  benefit 
of  its  stockholders  and  creditors.  Their  character  as  agents  forbade  the  exer- 
cise of  their  powers  for  their  own  personal  ends  against  the  interest  of  the 
company.    They  were  thereby  precluded  from  deriving  any  advantage  from 
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contracts,  made  by  tbeir  authority  as  directors,  except  through  the  company 
for  which  they  acted.  Their  position  was  one  of  great  trust,  and  to  engage  in 
any  matter  for  their  personal  advantage  inconsistent  with  it  was  to  violate 
their  duty  and  to  commit  a  fraud  upon  the  company. 

It  is  among  the  rudiments  of  the  law  that  the  same  person  cannot  act  for 
himself  and  at  the  same  time,  with  respect  to  the  same  matter,  as  the  agent  of 
another  whose  interests  are  conflicting.  Thus  a  person  cannot  be  a  purchaser 
of  property  and  at  the  same  time  the  agent  of  the  vendor.  The  two  positions 
impose  different  obligations,  and  their  union  would  at  once  raise  a  conflict  be- 
tween interest  and  duty;  and  ''constituted  as  humanity  is,  in  the  majority  of 
oases  duty  would  be  overborne  in  the  struggle."  Marsh  v.  Whitmore,  21  Wall., 
178,  183.  The  law,  therefore,  will  always  condemn  the  transactions  of  a  party 
on  his  own  behalf,  when,  in  respect  to  the  matter  concerned,  he  is  the  agent  of 
others,  and  will  relieve  against  them  whenever  their  enforcement  is  seasonably 
resisted.  Directors  of  corporations,  and  all  persons  who  stand  in  a  fiduciary  re- 
lation to  other  parties,  and  are  clothed  with  power  to  act  for  them,  are  subject 
to  this  rule;  they  are  not  permitted  to  occupy  a  {position  which  will  conflict 
with  the  interest  of  parties  they  represent  and  are  bound  to  protect.  They  can- 
not, as  agents  or  trustees,  enter  into  or  authorize  contracts  on  bahalf  of  those 
for  whom  they  are  appointed  to  act,  and  then  personally  participate  in  the 
benefits.  Hence  all  arrangements  by  directors  of  a  railroad  company,  to  secure 
an  undue  advantage  to  themselves  at  its  expense,  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  an  understanding  that  they, 
or  some  of  them,  shall  take  stock  in  it,  and  then  that  valuable  contracts  shall  be 
given  to  it,  in  the  profits  of  which  they,  as  stockholders  in  the  new  company, 
are  to  share,  are  so  many  unlawful  devices  to  enrich  themselves  to  the  detri- 
ment of  the  stockholders  and  creditors  of  the  original  company,  and  will  be 
condemned  whenever  properly  brought  before  the  courts  for  consideration. 
Great  Luxembourg  R'y  Co.  v.  Magnay,  25  Beav.,  586;  Benson  v.  Heathorn, 
1  Younge  &  Col.,  326 ;  Flint  &  Pere  Marquette  R'y  Co,  v.  Dewey,  14  Mich.,  477; 
European  &  North  American  R'y  Co.  i).  Poor,  59  Me.,  277;  Drury  v.  Cvoss^  7 
Wall.,  299. 

The  scheme  disclosed  here  has  no  feature  which  relieves  it  of  its  fraudulent 
character,  and  the  contract  of  July  16,  1868,  which  was  an  essential  part  of  it, 
must  go  down  with  it.  It  was  a  fraudulent  proceeding  on  the  part  of  the 
directors  and  contractors  who  devised  and  carried  it  into  execution,  not  only 
against  the  company,  but  also  against  the  government,  which  had  largely  con- 
tributed to  its  aid  by  the  loan  of  bonds  and  by  the  grant  of  lands.  By  the 
very  terms  of  the  charter  of  the  company  five  per  cent  of  its  net  earnings 
were  to  be  paid  to  the  government.  Those  earnings  were  necessarily  reduced 
by  every  transaction  which  took  from  the  company  its  legitimate  profits.  It 
is  true  that  some  of  the  directors,  who  approved  of  or  did  not  dissent  from  the 
contract,  early  stated  that  they  held  their  stock  in  the  coal  company  for  the 
benefit  of  the  railroad  company,  and  transferred  it,  or  were  ready  to  transfer  it, 
to  the  latter;  but  the  majority  expressed  such  a  purpose  only  when  the  char- 
acter and  terms  of  the  contract  became  known  and  th^y  were  desirous  to  screen 
themselves  from  censure  for  their  conduct. 

The  complainant,  therefore,  can  derive  no  benefit  from  the  contract  thus 
tainted,  or  sustain  any  claim  against  the  railroad  company  for  its  repudiation. 
The  coal  company  may,  perhaps,  be  entitled  to  reasonable  compensation  for  the 
labor  actually  expended  in  the  development  of  the  mines  and  delivery  of  coal 
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to  the  railroad  company,  considered  entirely  apart  from  the  contract;  and  also 
for  its  property  forcibly  taken  possession  of  by  the  officers  of  the  railroad 
company.  But  an  accounting  for  compensation  thus  limited  is  not  desired  by 
him,  and  as  the  two  companies  have  since  settled  the  matter  in  dispute  between 
them  by  the  payment  of  $1,000,000  to  the  coal  company,  of  which  $100,000 
has  been  set  apart  for  complainant,  and  he  has  elected  to  take  that  sum  if  an 
accounting  cannot  be  had  upon  the  assumed  validity  of  the  contract,  the  decree 
of  the  court  below  is  affirmed. 


UNION  PACIFIC  RAILROAD  COMPANY  v.  DURANT. 

(Circuit  Court  for  Nebraska:  8  DiUon,  843-350.    1874)  I 

Statement  of  Facts. — Bill  by  the  Union  Pacific  Railroad  Company  to  en- 
force a  trust  in  its  favor  of  certain  lands  in  the  city  of  Omaha  held  by  Durant, 
who  claimed  that  fiuch  lands  were  donated  to  him  personally,  and  that  the 
word  ^' trust"  wasUnserted  in  the  deeds  at  his  own  suggestion,  to  proclaim  a 
trast  in  favor  of  the  donors  provided  the  company  did  not  perform  the  con- 
tract made  by  it  as  to  the  location  of  its  terminus. 

§  697.  "  Trustee  ^^  estopped  from  denying  the  trust. 

Opinion  by  Dillon,  J. 

The  cause  is  before  the  court  on  final  hearing.  I  do  not  purpose  to  refer  to 
the  voluminous  proofs  in  detail,  but  to  give  the  conclusion  reached,  and,  briefly, 
the  grounds  of  it.  The  conveyances  were  made  to  the  defendant  as  ^'  trustee." 
As  the  instruments  were  drawn  in  this  form  at  the  defendant's  suggestion,  and 
as  no  mistake  or  accident  in  framing  them  is  claimed,  it  is  plain  that  he  does 
not  bold  the  property  for  himself  in  his  own  right  The  deeds  estop  him  to 
set  up  such  a  claim,  and  the  proofs,  aliunde^  show  that  no  consideration  for  the 
conveyances  moved  fiDm  or  were  furnished  by  him  individually.  An  attempt 
was  made  in  the  proofs  to  sho\#  that  the  property  was  demanded  and  received 
by  him  to  reimburse  him  for  the  expenses  of  surveys  prior  to  the  completed 
organization  of  the  company,  but  this  attempt  failed.  It  clearly  appears  that 
these  expenses  were  made  good  to  the' defendant  by  the  company.  It  is  indis- 
putable, then,  that  the  defendant  holds  the  property  in  trusty  and  the  only 
question  now  to  be  decided  is  whether  he  holds  it  for  the  complainant  by  such 
a  trust  that  it  can  enforce.  As  between  himself  an4.  the  railroad  company,  of 
which  at  the  date  of  the  transactions  in  question  the  defendant  was  the  acting 
piesident  and  active  manager,  there  is  no  doubt,  upon  the  proofs,  that  this 
property  was  taken  by  him  in  trust  for  it. 

§  698.  Donations  of  property  obtained  by  a  railway  president's  demand  for 
them  as  consideration  for  locating  a  terminus  are  held  by  him  in  trast  for  the 
donors. 

The  exact  point  upon  which  the  cause  binges  is  whether  the  company's  right 
to  this  property  is  such  that  a  court  of  equity  will,  at  its  instance,  enforce  the 
trust  by  decreeing  the  defendant  to  convey  the  property  to  it.  The  history  of 
the  transaction  shows  that  the  property  was  unfairly  obtained  by  the  defend- 
ant, acting  for  the  company  —  obtained  under  circumstances  which  a  court  of 
equity  cannot  sanction.  The  subscription  paper  is  dated  November  23,  1863, 
and  in  it  the  subscribers  ^*  agree  to  convey  to  T.  C.  Durant  the  lots  and  lands 
severally  described  over  their  respective  signatures,  for  the  purpose  of  securing 
the  location  of  the  eastern  terminus  of  the  Pacific  road  at  Omaha  City ;  said 
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conveyances-  are  to  be  made  conditional  upon  the  location  of  said  terminas 
within  one  and  one-quarter  miles  of  Farnam  street,  thence  running  west  from 
said  point  toward  the  Platte  valley,  and  to  provide  that  in  case  of,  the  failure 
of  such  location  said  lots  and  lands  are  to  revert  to  and  become  reinvested  in 
the  several  grantors." 

The  act  of  July  1, 1862  (sec.  14),  authorized  the  president  to  fix  the  terminus, 
and  the  same  had  been  fixed  by  him  on  the  17th  of  Kovember,  1863,  and 
his  action  was  fully  known  when  the  subscription  paper  of  the  23d  day  of 
that  month  was  drawn  and  circulated.  After  this  paper  had  been  subscribed, 
another  executive  order,  on  March  7,  1864,  was  made,  fixing  the  eastern  ter- 
minus on  the  western  boundary  of  the  state  of  Iowa,  opposite  section  ten  of 
the  township  in  which  Omaha  is  situate.  From  Farnam  street  to  tbe  nearest 
part  of  section  ten  is  a  mile  and  ^Ar^^-quarters.  The  subscribers  to  the  agrae- 
ment  stipulated  for  a  location  of  the  eastern  terminus  within  one  mile  and  a 
qv^Her  oi  that  street.  When  all  of  the  deeds  were  made  to  the  defendant  as 
trustee,  the  legal  terminus  as  thus  fixed  was  known  to  everyboJy,  but  the  busi- 
ness terminus,  that  is  the  actual  terminus,  had  been  fixed  by  the  company 
within  about  a  half  mile  of  Farnam  street.  The  deeds  to  the  defendant  as 
trustee,  none  of  which  are  dated«earlier  than  December,  1864,  recite  that  they 
are  made  ^Mn  consideration  of  the  location  of  the  eastern  terminus  of  the 
Union  Pacific  Railroad  Company  at  Omaha,  within  one  and  a  quarter  miles  of 
Farnam  street,  thence  running  west  from  said  point  to  the  Platte  valley,"  and 
contain  no  clause  as  to  reverter.  It  thus  appears,  with  re  asonable  certainty^ 
that  all  parties  had  in  view  the  securing  of  the  actual  or  business  terminus^ 
and  not  merely  the  legal  terminus.  The  other  matter  to  be  secured  was  that 
the  road  should  run  westwardly  from  O.naha,  that  is,  not  to  a  rival  place  — 
Florence  on  the  north,  or  Bellevue  on  the  south,  so  as  to  leave  "  0.naha  on  a 
switch,"  as  one  of  the  witnesses  phrases  it,  and  although  the  route  of  the  road 
was  somewhat  changed,  it  was  not  changed  in  the  interest  of  either  of  those 
places,  or  to  the  detriment  of  Omaha.  ' 

Assuming,  though  not  deciding,  that  the.  company  has  the  capacity  in 
law  to  acquire  and  take  property  like  that  in  question,  not  on  the  line  of  ita 
road  nor  shown  to  be  necessary  for  its  operations,  I  should  be  of  the  opinion 
that  if  the  subscriptions  under  the  contract  of  November  23,  1863,  were  fairly 
obtained  for  a  lawful  purpose,  the  defendant  would  be  bound  to  convey  the 
property  to  the  company.  And  in  this  view  the  whole  case  lies  within  the  in- 
quiry, was  the  property  fairly  or  lawfully  obtained?  In  my  judgment  it  was 
not.  There  is  no  satisfactory  evidence  that  this  property  was  demanded  by 
the  company,  or  by  Mr.  Durant,  acting  for  it,  to  reimburse  it  for  the  additional 
expense  which  a  terminus  at  Omaha,  instead  of  at  Bellevue  or  Florence,  would 
involve.  Besides,  after  March  7,  1864,  it  was  impossible  for  the  company,  if 
acting  in  good  faith,  not  to  construct  and  operate  its  road  to  Omaha,  and  it 
was  after  this  date  that  all  of  the  deeds  to  the  defendant  were  made.  Whether 
an  agreement  to  donate  lands  in  consideration  of  the  location  of  the  depot  or 
business  terminus  of  a  railroad  can  be  supported  by  law,  we  need  not  inquire. 
See  Fuller  v.  Dame,  18  Pick.,  472;  Pacific  R.  Co.  v.  Seely,  45  Mo.,  212.  I  am 
not  prepared  to  say,  that  if  a  company  has  by  law  a  discretion  to  adopt  its  own 
line  and  to  go  to  any  point  its  interest  might  suggest,  and  it  is  induced  by  offers 
of  pecuniary  advantages  to  adopt  a  more  expensive  line  to  another  terminus^ 
that  such  a  transaction  would  necessarily  be  against  public  policy,  or  fall  within 

the  principles  of  the  cases  above  cited.    The  facts  of  this  cause  present  no 
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such  question^  and  I  do  not  enter  upon  its  consideration  or  give  any  opinion 
concerning  it. 

How  these  subscriptions  were  obtained  appears  from  the  testimony;  and 
they  seem  to  have  been  extorted  from  the  subscribers  by  reason  of  the  powers 
which  the  law  had  conferred  upon  the  company  to  be  exercised  for  the  public 
goody  and  not  oppressively.  The  origin  of  the  demand  upon  the  people  of 
Omaha  clearly  appears  from  the  testimony  of  Mr.  Dey,  the  confidential  employee 
of  Mr.  Durant,  and  subsequently  of  the  company,  and  who  is  a  gentleman  of 
high  character.  lie  testitied  that  '^the  demand  for  these  lands  cama  from  Mr. 
Durant."  Mr.  Dey  thereupon  caused  Mr.  Durant's  demand  to  be  communi- 
cated to  leading  citizens  of  Omaha.  He  says:  '^  I  did  not  circulate  the  paper 
[of  November  23],  but  was  in  constant  communication  with  those  who  did  cir- 
culate it,  and  made  many  suggestions  to  them,  with  the  view  to  aid  them  in 
getting  the  subscriptions  filled  out."  He  is  asked  ^'for  what  purpose  the  lots 
and  lands  were  to  be  applied,"  etc.,  and  his  answer  is:  '^The  demand  for  those 
lands  came  from  me,  and  the  purpose  avowed  was  to  influence  parties  who 
might  be  of  service  to  the  road  and  of  service  in  making  Omaha  the  terminal 
point.  Durant  said  he  must  have  the  deeds  made  to  himself  as  trustee,  that  he 
inigbt  dispose  of  the  lands  without  being  answerable  to  any  party,  and  that  I 
stated  to  Mr.  Aug.  Kountz  (an  active  citizen  in  circulating  the  papers  of  No- 
T^fnber  23,  1863)  and  other  parties  who  were  instrumental  in  procuring  the 
donations."  Again  Mr.  Dey  testifies:  ''I  wish  to  be  understood  as  saying 
that  one  of  the  reasons  avowed  (why  the  citizens  must  give  property)  was 
that  their  donation  could  be  used  for  that  purpose,"  i.  e.y  *^  to  influence  parties 
who  might  be  of  service  in  making  Omaha  the  terminal  point.  I  avowed  that 
the  parties  controlling  this  matter  [to  wit,  Mr.  Durant]  had  the  power  to  pro^ 
cure  such  donations  of  lands  as  they  wanted  at  the  terminus  of  the  road,  and 
they  expected  to  use  it,  and  that  I  conceived  it  to  be  the  policy  af  Omaha  to 
donate  what  was  adsed  of  them.  Mr.  Durant  at  that  time  controlled  the 
whole  matter."  Mr.  Durant  was  absent  and  Mr.  Dey  was  his  representative. 
Public  meetings  were  held,  and  the  cttizens  given  to  understand  that  they  must 
donate  lots  and  lands  liberally,  or  else  Bellevue  or.  Florence  might  secure  the 
prize  of  the  terminus;  and  when  the  subscriptions  were  made  it  is  evident  that 
it  was  done  out  of  fear  that  Mr.  Durant  would,  or  might,  otherwise  use  his 
power  against  Omaha,  and  that  these  donations  (which  one  subscriber  consid- 
ered a  species  of  ^  blackmail/'  another  as  a  *^  corruption  fund ")  would  have 
the  eflPect  to  conciliate  his  favor  and  secure  his  influence. 

If  Mr.  Durant  intended  to  use  this  property  to  corrupt  the  official  action  of 
others,  it  was  obtained  for  an  unlawful  purpose.  If  be  demanded  the  prop* 
erty  not  for  this  purpose,  but  because  he  had  the  power  and  intended  to  exercise 
it,  his  action  is  oppressive  and  cannot  be  permitted  to  stand.  And  as  the  com- 
pany in  this  suit  seeks  the  fruits  of  Mr.  Durant's  acts,  they  are  affected  through 
him  with  the  vice  of  Mr.  Durant's  conduct.  My  judgment  is  that  the  sub- 
scriptions to  the  paper  of  November  23, 1863,  pursuant  to  which  the  convey- 
ances were  subsequently  executed  to  the  defendant,  as  trustee,  were  secured  by 
an  illegal  and  oppressive  exercise  and  use  of  the  powers  which  belonged  to  the 
defendant's  position  as  the  acting  president,  and  active,  and  at  that  time  almost 
the  sole,  manager  of  the  company,  and  consequently  a  court  of  equity  will 
hold  the  defendant  as  trustee  for  the  donors,  although  he  may  have  intended 
to  take  the  lands  and  lots  as  trustee  for  the  company.    Accordingly,  a  decree 
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will  be  entered  dismissing  the  bill,  except  as  to  the  tracts  conveyed  to  hira  by 
Enos  Lowe,  and  which  he  admits  in  his  answer  to  be  held  by  him  in  trust  for 
the  complainant  Decree  qffiniied. 

MANUFACTURING  COMPANY  v.  BRADLEY. 
(15  Otto,  175-183.    1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  South  Carolina. 

Opinion  by  Mb.  Justice  Matthews. 

Statement  of  Facts. —  The  Marine  and  River  Phosphate  Mining  and  Manu- 
facturing Company,  one  of  the  appellants,  is  a  corporation  organized  under  the 
general  statutes  of  South  Carolina,  on  March  15,  1870,  with  a  subscribed  cap- 
ital of  $500,000,  the  amount  limited  by  the  articles  of  association,  of  wbich  but 
one-half  had  actually  be^n  paid  in.  On  December  28,  1872,  it  borrowed  from 
William  J.  Gayer,  receiver,  appointed  by  the  court  of  common  pleas  for  the 
county  of  Charleston,  in  a  cause  pending  therein,  of  Dabney,  Morgan  &  Co. 
against  The  Bank  of  the  State  of  South  Carolina,  $20,000  of  the  funds  in  bis 
hands,  which  he  was  authorized  so  to  invest.  As  evidence  of,  and  security  for, 
the  loan  it  executed  and  delivered  its  bond,  of  which  the  following  is  a  copy : 
*' State  of  South  Carolina,  Charleston  CoutUy, 

^^Know  all  men  by  these  presents,  that  we,  the  Marine  and  River  Phosphate 
Mining  and  Manufacturing  Company  of  South  Carolina,  are  held  and  firmly 
bound  unto  William  J.  Gayer,  receiver,  in  the  sum  of  twenty  thousand  dollars, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  annually,  payable  semi-annu- 
ally, to  be  paid  on  the  first  day  of  July  next  ensuing  the  date  hereof,  for  which 
payment  well  and  truly  to  be  made,  we,  the  said  company,  do  hereby  bind  our- 
selves and  our  successors  firmly  by  these  presents. 

"In  witness  whereof  the  said  company  have  caused  their  seal  to  be  here- 
unto affixed  the  twenty -eighth  day  of  December,  A.  D.  1872. 

"  We,  the  said  company,  do  further  covenant  and  agree  that  the  above  bond 
constitutes  a  lien  upon  the  property  of  the  said  company,  and  that  the  same  is 
issued  under  and  pursuant,  to  the  provisions  of  section  thirty-nine  of  chapter 
sixty-four  of  the  general  statutes." 

Jt  is  signed  by  "D.  T.  Corbin,  president  Marine  and  River  Phosphate  Min- 
ing and  Manufacturing  Company  of  South  Carolina,"  countersigned  by  "Reu- 
ben Tomlinson,  treasurer,"  and  sealed  with  the  corporate  seal. 
•  Subsequently  to  the  maturity  of  this  bond,  C.  C.  Puflfer,  who  had  become 
successor  in  the  receivership  to  Gayer,  on  April  2, 1874,  transferred  and  deliv- 
ered it  to  D.  T.  Corbin,  in  exchange  for  three  hundred  shares  of  the  capital 
stock  in  the  phosphate  company  owned  by  him.  This  transaction  was  reported 
by  the  receiver  to  the  court  as  a  payment  of  the  note,  and  the  shares  of  stock 
were  carried  as  part  of  the  fund  in  his  hands,  and  were  afterwards  sold  by  order 
of  the  court.  Ko  express  order  of  the  court  is  produced  authorizing  the  trans- 
action, but  his  accounts  disclosing  it  were  passed  and  confirmed  and  he  was  dis- 
charged. Corbin  at  this  time  was  still  president  of  the  company.  The  bond, 
while  held  by  the  original  receiver,  had  been  duly  recorded  in  the  office  of  the 
register  for  mesne  conveyances  as  a  lien  upon  the  company's  property. 

On  May  13,  1874,  an  indorsement  was  made  upon  the  bond  as  follows: 

"In  consideration  of  further  forbearance  on  the  part  of  the  holder  of  this 
bond  till  the  1st  day  of  January,  A.  D.  1875,  the  Marine  and  River  Phosphate 
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Mining  and  Manufacturing  Company  of  South  Carolina  hereby  promises,  waiv- 
ing all  set-off  or  other  defense,  to  pay  this  bond  to  bearer  on  the  1st  day  of  Jan- 
uary, A.  D.  1875,  with  interest  at  the  rate  of  twelve  percent,  per  annum,  from 
the  1st  day  of  April,  1874,  payable  quarterly ;  and  should  said  bond  not  be 
paid  on  the  1st  day  of  January  next,  then  thereafter  interest  shall  be  paid  in 
the  same  manner  and  at  the  same  rate  as  herein  mentioned,  till  paid." 

This  indorsement  was  signed  ''  The  Marine  and  Biver  Phosphate  Mining  and 
Manufacturing  Company  of  South  Carolina,  by  D.  T.  Corbin,  president,"  and 
countersigned  by  '*  Reuben  Tomlinson,  treasurer."  The  corporate  seal  was 
thereto  affixed.  The  evidence  on  the  point  does  not  permit  any  doubt  that  this 
arrangement  between  Corbin  and  the  company  was  made  with  the  full  knowl- 
edge and  express  sanction  of  the  directors.  The  treasurer  testifies  that  be  ob- 
jected to  taking  action  upon  the  proposal  of  Corbin  for  an  extension  of  payment 
as  contained  in  the  indorsement  without  first  submitting  the  question  to  them* 
The  form  of  the  renewal  was  the  one  agreed  to  by  them,  and  by  them  ordered  to 
be  indorsed  on  the  bond.  This  was  done  with  knowledge  that  Corbin  then 
held  it.  The  interest  to  be  paid  appears  to  be  lawful  and  customary,  being  then 
the  rate  charged  by  banks.  It  was  regularly  paid  by  the  treasurer  to  Corbin, 
and  in  December,  1876,  a  payment  of  $10,000  was  made  to  him  by  the  treas- 
urer on  account  of  the  principal.  That  payment  was  reported  to  the  board  of 
directors,  some  of  whom  had  been  consulted  in  regard  to  it  by  the  treasurer 
before  it  was  made,  because,  as  he  states,  ^'  The  funds  on  h^nd  at  the  time 
having  been  provided  for  other  purposes,  I  did  not  feel  at  liberty  to  use  them 
for  that  purpose  without  first  consulting  with  such  directors  as  wore  conven- 
iently at  hand."  He  adds:  ^'Mr.  Corbin  frequently,  during  the  months  of 
January  and  February,  1877,  requested  me  to  arrange  for  the  payment  of  the 
balance  of  $10,000  principal,  and  the  interest  due  on  said  bond.  The  matter 
was  brought  to  the  attention  of  the  directors  by  me,  and  no  objection  was 
made  by  them  to  the  payment  of  said  money  if  it  could  be  raised  without  se- 
rioas  embarrassment  to  the  company.  Arrangements  to  pay  said  bond  were 
finally  made,  and  the  money  actually  raised  and  deposited  in  bank  for  that  pur- 
pose, subject,  however,  to  conditions,  the  fulfilment  of  which  was  prevented 
by  the  change  in  the  organization  of  the  company  which  took  place  in  March, 
1877." 

In  June,  1877,  Corbin  transferred  and  delivered  the  bond  to  Bradley,  the  ap- 
pellee, in  consideration  of  $10  paid  and  his  agreement  to  pay  the  amount 
still  due  on  the  face  of  it,  less  the  $10  paid,  as  stated  in  a  letter  from 
Corbin  to  Bradley  making  the  offer  which  was  accepted,  "  only  when  you  shall 
have  collected  the  amount  from  the  company,  and  what  you  shall  collect  from 
the  company,  less  the  cost  and  expenses  of  collection." 

In  answer  to  a  question,  on  cross-examination,  as  to  his  motive  and  purpose 
in  parting  with  the  bond  in  this  way,  Mr.  Corbin  said  ^'  that  the  company  had 
refused  to  pay  the  bond,  and  I  believed  if  I  held  the  bond  I  would  be  com- 
pelled to  litigate  the  same  with  the  company,  and  I  believed  if  it  passed  into 
the  hands  of  a  third  person,  in  good  faith,  that  the  company  would  pay  it  to 
him  without  a  long  and  tedious  litigation,  having  no  prejudices  against  him,  as 
I  believed ;  and,  further,  I  did  not  wish  to  be  a  party  plaintiff  in  an  important 
suit  against  the  company  that  I  had  been  so  long  connected  with  as  president." 

On  July  5,  1877,  Bradley,  being  a  citizen  of  Massachusetts,  filed  his  bill  in 
equity  in  the  court  below  against  the  Marine  and  River  Phosphate  Mining  and 
Manufacturing  Company,  and  several  others,  alleged  to  be  citizens  of  South 
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Carolina,  and  stockholders  in  that  corporation.  It  alleges  that  the  bond  is  a 
'  lien  upon  all  the  property  of  the  corporation,  embracing  certain  described  per- 
sonal property,  and  the  franchise  granted  to  it  by  the  state  to  dig,  mine  and 
remove  from  the  bed  of  the  navigable  streams  and  waters  within  the  jurisdic- 
tion of  the  state  the  phosphate  rock  and  deposits,  according  to  an  act  passed 
March  1,  1870.  It  also  alleges  that  the  defendants  charged  to  be  stockholders 
in  the  corporation  have  not  fully  paid  up  the  amount  of  the  capital  subscribed 
by  them,  and  that  they  are  within  the  provisions  of  section  23  of  chapter  64 
of  the  general  statutes  of  South  Carolina,  under  which  act  the  corporatioa 
was  organized,  which  provides  that  '*  the  members  of  every  company  shall  be 
jointly  and  severally  liable  for  all  debts  and  contracts  made  by  the  company 
until  the  whole  amount  of  capital  stock  fixed  and  limited  by  the  company  in 
manner  aforesaid  is  paid  in,  and  a  certificate  thereof  made  and  recorded  as  pre- 
scribed by  the  following  section." 

The  bill  contains  the  following  averment:  '^That  to  bring  a  separate  and 
distinct  action  at  law  against  each  of  such  stockholders  would  be  a  great  hard- 
ship to  your  orator,  inasmuch  as  a  court  of  equity  has  full  power  to  hear  and 
adjudicate  all  the  issues  between  your  orator  and  the  said  several  defendants,  thus 
preventing  a  multiplicity  of  suits;  and  by  ascertaining  the  number  of  shares  of 
the  capital  stock  of  the  said  Marine  and  Eiver  Mining  and  Manufacturing 
Company  of  South  Carolina,  held  by  the  said  several  defendants,  the  amount 
of  the  subscription  paid  upon  each  of  said  shares,  and  the  amount  still  due  and 
unpaid  thereupon,  can  adjust  and  decree  the  amount  which  each  of  said  defend- 
ants justly  owes  to  your  orator,  and  can  afford  him  that  relief  which  a  court 
of  law  is  unable  to  give." 

The  prayer  of  the  bill  is  that  the  defendant,  the  Marine  and  Eiver  Phosphate 
Mining  and  Manufacturing  Company  of  South  Carolina,  be  decreed  to  pay  the 
amount  due  upon  the  bond,  with  interest;  that  the  same  be  declared  to  be  a 
lien  upon  its  property  described  in  the  bill,  and  that  the  same  be  sold  for  the 
payment  and  satisfaction  thereof;  and  that  the  other  defendants  be  decreed  to 
be  justly  and  severally  liable  for  the  amount  of  the  said  debt,  and  to  pay  on 
account  thereof  so  much  of  the  unpaid  subscription  of  each  share  of  the  stock 
in  said  corporation,  held  by  tbem  severally,  as  shall  be  necessary  to  pay  the 
same,  and  for  general  relief.  A  final  decree  was  rendered  against  the  company 
and  several  of  its  stockholders,  co-defendants,  for  the  payment  of  the  amount 
due  on  account  of  the  said  bond,  for  which  execution  was  awarded,  and  a 
decree  foreclosing  the  equity  of  redemption  in  the  corporate  property  described 
in  the  bill,  on  which  the  bond  is  declared  to  be  a  lien,  and  directing  its  sale. 
To  review  this  decree  the  defendants  below  prosecute  the  present  appeal. 

§  699.  Indorsement  on  a  corporate  bond  held  a  new  contract.  Suit  by  as- 
eignm. 

Several  questions,  arising  upon  the  pleadings  and  evidence  and  embodying 
the  errors  assigned  upon  the  decree,  will  be  considered  in  their  order.  I.  The 
first  of  these  relates  to  the  jurisdiction  of  the  court.  It  is  objected  in  the 
first  place  that  the  complainant  is  the  assignee  of  a  chose  in  action  on  which 
no  suit  could  have  been  maintained  in  the  circuit  court  by  his  assignor,  and 
that  consequently  he  is  within  the  prohibition  of  the  first  section  of  the  act  of 
March  3,  1875,  c.  137.  The  answer  to  this  objection  is,  that  the  obligation 
sued  on  is  a  negotiable  promissory  note,  and  is,  therefore,  excepted  out  of  the 
prohibition  relied  on.  It  is  true  that  the  bond,  as  originally  executed,  was 
payable  to  Gayer,  receiver,  simply,  and  was  not  negotiable;  but  the  subsequent 
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iDdorsement  was  a  new  and  complete  contract,  upon  a  distinct  and  sufScient 
consideration,  and,  being  payable  to  bearer,  is  negotiable  by  delivery  merely. 
It  is  a  negotiable  note  within  the  meaning  of  the  law  merchant,  and  according 
to  the  law  of  the  place  of  the  contract,  notwithstanding  it  is  an  instrument 
under  seal.  Langston  v.  South  Carolina  H.  Co.,  2  S.  C,  218;  Bank  v.  Eailroad 
Co.,  5  id.,  156;  Bond  Debt  Cases,  12  id.,  200,  250. 

It  is  further  objected,  however,  that  the  transaction  between  Corbin  and 
Bradley  was  fictitious  and  not  real;  that  the  title  to  the  bond  remained  in  the 
former,  so  that  the  latter,  not  being  the  real  party  in  interest,  cannot  maintain 
an  action  to  enforce  it;  that  the  present  suit  is  collusive,  for  the  purpose  of 
conferring  jurisdiction  upon  the  circuit  court,  and,  therefore,  within  the  rule 
declared  in  Smith  v,  Kernochen,  7  How.,  198;  Jones  v.  League,  18  id.,  76,  and 
Barney  r.  Baltimore  City,  6  Wall.,  280;  and  enacted  by  the  fifth  section  of 
that  act,  as  construed  in  Williams  v.  Nottawa,  104  U.  S.,  209.  The  delivery 
of  the  bond  by  Corbin  to  Bradley,  under  the  arrangement  we  have  mentioned, 
was,  however,  a  transfer  of  the  legal  title  to  the  obligation.  Whether  the 
agreement  was  not  also  a  transfer  by  Corbin  of  all  beneficial  interest  in  the 
bond,  depends  on  whether  Bradley  was  bound  to  account  to  him  specifically 
for  the  net  proceeds  of  its  collection,  or  only  to  pay  him  so  much  money  as 
tbey  should  amount  to, —  a  question  which  it  is  not  necessary  to  decide,  be- 
cause it  does  not  appear  from  this  record  but  that  Corbin  could  himself  have 
maintained  a  suit  in  his  own  name  in  the  circuit  court  upon  the  bond.  It  is 
nowhere  distinctly  alleged  or  shown  that  at  the  time  this  suit  was  brought  he 
was  a  citizen  of  South  Carolina.  That  he  was  so  at  the  time  of  the  original 
transaction  may  be  presumed  or  inferred  from  the  circumstances;  but  to  confer 
or  oust  jurisdiction,  when  that  depends  on  citizenship,  the  necessary  facts  must 
be  distinctly  alleged  and  admitted  or  proved.  Upon  the  present  state  of  the 
record,  the  assumption  could  not  have  been  made  in  his  favor  to  sustain  the 
jorisdiction  if  he  were  seeking  as  a  citizen  of  South  Carolina  to  prosecute  a 
suit;  and  equally  it  will  not  be  made  to  defeat  the  jurisdiction,  which  other- 
wise is  rightly  invoked  by  the  complainant 

§  700.  Stockholders  jointly  and  severally  liable  to  judgment  and  execution 
cgainst  company  are  proper  parties* 

It  is  further  objected  that  the  jurisdiction  in  equity  cannot  be  sustained, 
because  the  complainant  had  a  complete  and  adequate  remedy  at  law,  so  far, 
at  least,  as  relief  is  sought  against  the  stockholders  individually  upon  their 
statutory  liability.  That  liability  is  a  joint  and  several  personal  obligation  of 
all  the  members  of  the  company,  unlimited  except  by  the  amount  of  the  debts 
and  contracts  of  the  corporation,  to  which  it  extends.  It  is  unconditional, 
original  and  immediate,  not  dependent  on  the  insufficiency  of  corporate  assets, 
and  not  collateral  to  that  of  the  corporation,  upon  the  event  of  its  insolvency. 
It  is,  in  one  aspect,  a  suretyship  for  the  corporation,  for  by  section  37  of  the 
act  any  stockholder  paying  a  d4bt  of  the  company  for  which  he  is  personally 
liable  is  entitled  to  an  action  against  it  for  indemnity,  in  which  he  may  take 
the  corporate  assets,  but  is  without  recourse  upon  the  property  of  any  other 
stockholder.  The  jurisdiction  in  equity,  then,  cannot  rest  upon  the  adminis- 
tration of  a  trust  fund,  as  in  cases  where  delinquent  stockholders  are  charged 
with  the  obligation  to  make  good  their  subscriptions  to  unpaid  capital  stock, 
or  in  those  where  a  constitutional  or  statutory  liability  is  imposed  beyond  the 
amount  of  the  subscription,  to  a  fixed  sum,  but  on  each  in  proportion  to  his 
share  in  the  capital  stock.    There  the  necessity  of  enforcing  a  trust,  marshal- 
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ing  assets  and  equalizing  contributions  constitutes  a  clear  ground  of  equity 
jurisdiction. 

The  statute  under  consideration  prescribes  no  form  of  action,  and  the  juris- 
diction may  be  regarded  as  concurrent,  both  at  law  and  in  equity,  according 
to  the  nature  of  the  relief  made  necessary  by  the  circumstances  upon  which 
the  right  arises.  The  thirty-fifth  section  of  the  act  expressly  authorizes  sep- 
arate actions  at  law  against  the  company  and  against  its  officers,  in  cases  where, 
by  the  statute,  the  latter  are  made  personally  liable  for  defined  delinquencies ; 
while  the  thirty-sixth  section  provides  that  the  property  of  stockholders,  in 
cases  where  they  are  liable,  may  be  taken  on  attachment  or  execution  issued 
against  the  compan3^  In  the  present  case  there  was  an  acknowledged  juris- 
diction to  grant  equitable  relief,  by  enforcing  the  lien  of  the  bond  upon  the 
corporate  property',  and  as  incident  to  that  to  make  a  decree  against  the  cor- 
poration for  the  payment  of  the  debt.  Having  jurisdiction  for  that  purpose,  it 
is  entirely  consistent  with  its  principles  and  practice  for  a  court  of  equity  to 
extend  it,  so  as  to  avoid  a  multiplicity  of  suits,  and  to  give  to  the  plaintiff  a 
single  and  complete  remedy.  As  the  individual  stockholder  is  bound  by  the 
judgment  against  the  corporation,  it  is  equitable  that  he  should  be  present  as 
a  party,  that  he  may  have  the  opportunity  to  defend  for  himself;  and  in  case 
of  payment  out  of  his  property  he  is  entitled  to  be  subrogated  to  the  right  of 
the  creditor  against  the  company,  in  order  to  indemnify  himself  out  of  the 
corporate  assets.  On  these  grounds,  we  think,  the  jurisdiction  in  equity  is 
well  supported. 

§  701.  Purchase  hy  corporate  officer  of  a  corporate  bond  no  defense  to  suit 
upon  it, 

II.  The  remaining  grounds  of  defense  have  been,  in  effect,  anticipated  in  the 
statement  of  the  case.  They  are  without  merit  or  substance.  The  title  of 
the  complainant  to  the  bond  sued  on  cannot  be  assailed  for  want  of  authority  in 
the  receiver  to  transfer  it,  even  if  such  a  defense  was  open  to  the  obligors,  for 
it  sufficiently  appeara  that  the  transaction,  if  not  previously  authorized,  was 
subsequently  confirmed  by  the  court.  Nor  does  the  relation  between  Corbin 
and  the  company  at  the  time  of  the  transaction  furnish  any  defense,  either  at 
law  or  in  equity.  The  relation  undoubtedly  was  one  of  a  confidential  and 
fiduciary  character,  but  there  seems  to  be  no  ground  in  the  evidence  to  chal- 
lenge the  good  faith  with  which  the  business  was  conducted.  The  bond  of  the 
company  was  purchased  from  the  receiver  with  his  own  means,  and  not  those 
of  the  company ;  the  value  paid,  so  far  as  the  testimony  discloses,  was  full ;  and 
every  step,  when  taken,  was  made  known  and  assented  to  by  the  directors  of 
the  corporation.  The  transaction  was  legitimate  in  itself  and  beneficial  to  the 
company,  and  the  dealing  was  not  by  the  president  with  himself,  but  with  the 
corporation,  in  fact,  represented  and  acting  by  other  directors,  with  full  knowl- 
edge of  all  the  facts. 

A  defense  of  payment  was  suggested  by  the  circumstance  that  the  receiver^ 

after  parting  with  the  bond  in  exchange  for  the  stock,  reported  it  as  paid  in 

that  way.     So  far  as  the  fund  in  his  hands  was  concerned,  it  might  be  so 

treated ;  but  the  company  and  its  stockholders  must  be  conscious  that  they  have 

no  right  so  to  consider  it.    We  find  no  error  in  the  decree,  and  it  is  accordingly 

affirmed. 
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HORNOR  V.  HENNINa. 
(3  Otto,  228-283.     1876.) 

Erbor  to  tbe  Sapreme  Court  of  the  District  of  Colaicbia. 

Statement  of  Facts. —  The  act  of  congress  of  May  5,  1870  (16  Stats.,  98), 
made  applicable  to  savings  banks  by  amendment  dated  June  17, 1870  (16  Stats., 
153),  provided  that,  "If  the  indebtedness  of  any  company  organized  under  this 
act  shall  at  any  time  exceed  the  amount  of  its  capital  stock,  the  trustees  of 
snch  company  assenting  thereto  shall  be  personally  and  individually  liable  for 
sach  excess  to  the  creditors  of  the  company."  Hornor  sued  Ilenning  and  other 
trustees  of  tbe  Washington  Savings  Bank  on  the  ground  that  he,  being  a  cred^ 
iter  (depositor),  was  entitled  to  a  judgment  against  them  personally,  because  the 
bank  with  their  assent  had  incurred  an  indebtedness  of  $850,000  above  the 
capital  stock  of  the  bank  ($50,000),  in  violation  of  this  act  of  congress.  De- 
fendants demurred,  and  the  demurrer  was  sustained. 

Opinion  by  Mr.  Justice  Miller. 

The  demurrer  questions .  the  right  of  a  single  creditor  among  many  of  the 
corporation  to  bring  his  separate  action  at  law  for  his  own  debt,  and  recover  a 
judgment  for  it  against  the  trustees,  though  the  allegations  of  his  declaration 
be  true. 

§  702,  One  creditor  cannot^  without  joining  all  otherSy  9ve  corporate  trustees 
made  Halle  for  all  corporate  indebtedne99  in  excess  of  capital.  Remedy  is  in 
ejuiiy^  not  at  law. 

If  there  exists  an  indebtedness  of  $850,000  in  excess  of  the  capital  stock 
(which  18  alleged  to  be  $50,000),  it  is  clear  that  there  must  be  other  creditors 
than  plaintiff;  and  as  plaintifTs  account,  filed  as  part  of  the  declaration,  shows 
that  he  claims  as  a  depositor  in  the  bank,  it  is  a  reasonable  inference  that  there 
,are  a  great  many  other  creditors,  and  that  most  of  them  are  depositors  of 
small  suras.  Under  these  circumstances,  conceding  the  liability  of  the  defend- 
ants, several  questions  press  themselves  on  our  attention  as  to  the  nature  and 
extent  of  this  liability  and  the  mode  of  its  enforcement.  Taking  the  terras 
of  the  statute  literally,  the  trustees  are  liable  to  the  creditors  as  a  body  in  the 
full  sum  of  the  excess  (in  this  case  $850,000),  without  regard  to  the  amount 
dae  them  collectively  or  individually,  and  though  the  corporation  may  be  will- 
ing and  able  to  pay  every  debt  it  owes  as  it  falls  due  or  is  demanded.  Nor 
does  it  matter  whether  the  debts  are  in  excess  at  the  time  the  suit  is  brought 
or  not,  for  "if  at  any  time"  the  indebtedness  exceeds  the  capital  stock,  the 
assenting  trustees  are  liable.  Nor  by  the  strict  terms  of  the  clause  are  the  de- 
fendants liable  to  a  single  creditor,  if  there  be  more  than  one,  but  to  all  — -  not 
to  each  creditor  for  the  amount  of  his  debt,  but  to  all  the  creditors  for  the 
amount  of  the  taxcess.  Yet  in  the  face  of  this  necessary  result,  if  the  literal 
construction  be  adopted,  plaintiff  in  error  maintains  that  the  excess  of  indebt- 
edness incurred  above  the  capital  is  to  be  treated  as  a  penalty,  and  that  any 
creditor  can  sue  for  that  penalty  without  regard  to  the  rights  of  the  others.  If  the 
action  is  to  recover  a  penalty,  the  defendants  can  opiy  be  liable  to  one  action 
and  to  one  penalty;  and  the  recovery  by  plaintiff,  if  he  had  the  right  to 
recover,  could  be  pleaded  in  bar  of  any  other  action  for  the  same  penalty. 

Bnt  it  is  not  readily  to  be  believed  that  congress  intended  to  make  the 
trustees  liable  beyond  the  debts  of  the  bank,  which  it  failed  or  refused  to  pay; 
yet  if  the  excess  is  a  penalty,  it  would  be  no  defense  for  the  directors  to  plead 
that  the  bank  was  ready  and  willing,  and  had  never  refused,  to  pay  when  de- 
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mand  was  made.  la  fact,  while  the  bank,  ouUide  of  its  capital  stocky  may  have 
had  $1,000,000  in  its  vaults  ready  to  pay,  a  single  creditor,  who  had  never 
demanded  his  money  of  the  bank,  could  sue  the  trustees.  Kor  can  we  believe 
•that  an  act  intended  for  the  benefit  of  the  creditors  generally,  when  the  bank 
proves  insolvent,  can  be  justly  construed  in  such  a  manner  that  any  one  cred- 
itor can  appropriate  the  whole  or  any  part  of  this  liability  of  the  trustees  to  his 
own  benefit,  to  the  possible  exclusion  of  all  or  of  any  part  of  the  other  creditors. 
But  such  may,  and  probably  would,  often  be  the  result  if  any  one  creditor 
could  sue  alone,  while  there  were  others  unsecured. 

We  are  of  opinion  that  the  fair  and  reasonable  construction  of  the  act  is,  that 
the  trustees  who  assent  to  an  increase  of  the  indebtedness  of  the  corporation 
beyond  its  capital  stock  are  to  be  held  guilty  of  a  violation  of  their  trust;  that 
congress  intended  that,  so  far  as  this  excess  of  indebtedness  over  capital  stock 
was  necessary,  they  should  make  good  the  debts  of  the  creditors  who  had  been 
the  sufferers  by  their  breach  of  trust;  that  this  liability  constitutes  a  fund  for 
the  benefit  of  all  the  creditors  who  are  entitled  to  share  in  it,  in  proportion 
to  the  amount  of  their  debts,  so  far  as  may  be  necessary  to  pay  these  debts. 

The  remedy  for  this  violation  of  duty  as  trustees  is  in  its  nature  appropriate 
to  a  court  of  chancery.  The  powers  and  instrumentalities  of  that  court  enable 
it  to  ascertain  the  excess  of  the  indebtedness  over  the  capital  stock,  the  amount 
of  this  which  each  trustee  may  have  assented  to,  and  the  extent  to  which  the 
funds  of  the  corporation  may  be  resorted  to  for  the  payment  of  the  debts ;  also, 
the  number  and  names  of  the  creditors,  the  amount  of  their  several  debts,  to 
determine  the  sum  to  be  recovered  of  the  trustees,  and  apportioned  among  the 
creditors — in  a  manner  which  the  trial  by  jury  and  the  rigid  rules  of  common 
law  proceedings  render  impossible.  This  course  avoids  the  injustice  of  many 
suits  against  defendants  for  the  same  liability,  and  the  greater  injustice  of  per- 
mitting one  creditor  to  absorb  all,  or  a  very  unequal  portion,  of  the  sum  for 
which  the  trustees  are  liable;  and  it  adjusts  the  rights  of  all  concerned  on  the 
equitable  principles  which  lie  at  the  foundation  of  the  statute. 

§  703.  Ziahility  of  corporate  trustees  for  indebtedness  in  excess  of  capital 
etock  distinguished  from  the  personal  liability  of  shareholders. 

Counsel  for  plaintiff  cites  a  number  of  adjudged  cases,  mostly  from  the  courts 
of  mw  York,  in  which  it  is  held  that  an  action  at  law  may  be  maintained 
against  an  individual  stockholder  in  favor  of  an  individual  creditor  under  the 
statute  of  that  state,  that  makes  the  stockholder  liable  to  the  amount  of  bis 
stock  when  the  corporation  is  insolvent.  But  there  the  liability  of  the  stock- 
holder is  several,  and  is  limited  to  the  amount  of  his  stock,  a  fixed  sum  easily 
ascertained.  It  is  held  in  those  courts,  however,  as  stated  in  The  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend.,  473,  that  chancery  has  a  concurrent  juris- 
diction ;  and  in  the  case  of  Van  Hook  v.  Whitlock,  3  Paige  Ch.,  409,  it  was 
said  that  the  remedy  at  law  is  a  very  imperfect  one. 

Without  deciding  whether  we  would  follow  those  decisions  in  a  similar  case 

arising  in  this  district,  it  is  sufficient  to  say  that  there  is  an  obvious  distinction 

between  the  liability  of  stockholders  to  the  amount  of  their  stock,  which  is  a 

part  of  the  obligation  assumed  when  the  stock  is  taken,  and  which  is  an  exact 

sum  ascertainable  by  the  number  of  shares  owned  by  the  shareholder,  and  the 

case  of  the  managing  trustees  jointly  liable  for  a  violation  of  their  trust  to  all 

the  creditors  of  the  corporation  who  may  be  injured  thereby.     In  the  supreme 

judicial  court  of  Massachusetts,  under  the  identical  form  of  words  which  we 

are  construing  in  the  present  case,  it  has  been  repeatedly  decided  that  the  only 

808 


OFFICERS  AND  AGENTS.  §  704. 

remedy  is  a  suit  in  equity,  in  which  all  the  creditors  are  parties;  and  that  even 
in  equity  one  creditor  cannot  sue  alone,  but  must  either  join  the  other  creditors 
or  bring  his  suit  on  behalf  of  himself  and  all  the  others.  And  while  the  case 
is  considered  in  reference  to  remedies  afforded  by  the  statutes,  it  is  placed  on  the 
solid  ground  that  the  fund,  by  the  statute,  consists  of  the  excels  of  all  debts 
over  the  capital,  and  that  there  are  various  parties  having  several  and  unequal 
claims  against  the  fund,  which  exceed  it  in  amount.  A  demurrer  to  the  action 
at  law  was  sustained  on  these  grounds  in  The  Merchants'  Bank  of  Newbury- 
port  V.  Stevenson,  10  Gray,  232.  See,  also.  Crease  v.  Babcock,  19  Mete,  501;  5 
Allen,  398.  The  same  principle  is  held  by  this  court  in  the  recent  case  of 
Pollard  V.  Bailey,  20  Wall.,  520  (§§  360,  361,  supra\  which,  we  think,  disposes 
of  the  one  before  us. 

Judgment  affirmed. 

UNION  IRON  COMPANY  r.  PIERCE. 
(Circuit  Court  for  Indiana:  4  BIsseU,  837-835.    1809.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  This  is  an  action  of  debt.  A  general  demurrer  is 
filed  to  the  declaration ;  and  whether  the  demurrer  ought  to  be  sustained  is  the 
question  to  be  decided.  The  declaration  sets  up  a  claim  under  an  '^  individual 
liability"  clause  of  the  Indiana  statute  for  the  incorporation  of  manufacturing 
and  mining  companies.  Gavin  &  Hord,  425.  The  thirteenth  section  of  that 
act  provides  that  every  company  incorporated  under  it  *'  shall,  annually,  within 
twenty  days  from  the  1st  day  of  January,"  make  and  publish  a  report  in  a 
newspaper  of  the  county  where  the  company  is  established,  of  the  amount  of 
its  capital  stock,  debts,  etc.  And  the  fifteenth  section  of  the  act  provides  that, 
for  any  failure  to  make  and  publish  the  report  required  by  the  thirteenth 
section,  all  the  officers  of  the  company  "shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  contracted  while  they  are  stockholders  or 
officers  thereof." 

The  declaration  alleges  that  under  said  act,  divers  persons,  among  whom 
were  some  of  the  defendants,  associated  together,  and,  on  the  22d  of  May, 
1867,  became  a  corporation  by  the  name  of  the  White  River  Iron  Company, 
and  that  the  association  fixed  the  number  of  directors  at  seven,  and  elected  a 
board  of  directors  accordingly,  and  chose  therefrom  a  president  and  secretary. 
The  declaration  also  avers  that  it  was  the  duty  of  the  officers  of  the  corpora- 
tion, within  twenty  days  from  the  1st  of  January,  1868,  to  make  and  publish 
a  report  of  the  condition  of  the  company,  as  prescribed  by  said  fifteenth  section 
of  the  act  under  which  they  were  incorporated,  and  that  they  wholly  neglected 
and  failed  to  make  and  publish  such  report.  It  is  further  alleged  in  the  declara- 
tion that  on  a  note  dated  November  17,  1868,  executed  by  said  White  Kiver 
Iron  Company  to  the  plaintiff  for  $3,650,  pavable  one  day  after  date,  in  an  action 
pending  in  the  court  of  common  pleas  of  Marion  county,  Indiana,  the  plaintiff, 
on  the  3d  day  of  February,  1869,  recovered  against  said  White  River  Iron 
Company  a  judgment  for  $3,696.84,  with  costs, —  which  judgment  remains 
unsatisfied ;  and  that  by  reason  of  the  premises  an  action  has  accrued  to  the 
plaintiff  to  recover  of  the  defendants  the  amount  of  said  judgment. 

§  704.  Debt  lies  on  a  penal  statute. 

In  support  of  the  demurrer  it  is  contended  that  the  action  of  debt  will  not 

lie  on  the  provisions  of  the  statute  above  cited,  under  any  circumstances;  and 
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that  as  the  action  has  been  misconceived  the  demurrer  must  be  sustained.  In 
support  of  this  view  it  is  said  that  this  is  a  penal  statute,  and  the  action  it  gives 
is  consequently  an  action  in  form  ex  delicto.  We  do  not  understand  that  this 
consequence  follows.  We  shall  hereafter  have  occasion  to  inquire  whether  this 
is,  in  the  technical  sense,  a  penal  statute.  We  think,  however,  whether  it  is 
such  or  not  cannot  settle  the  form  of  action  to  be  adopted.  For  though  it  bo 
regarded  as  a  penal  statute,  this  circumstance  does  not  tend  to  prove  that  debt 
will  not  lie  on  the  claim  stated  in  the  declaration.  The  action  of  debt  lies  in 
many  cases  on  penal  statutes.  At  common  law,  debt  is  a  very  extensive  remedy. 
It  lies  on  simple  contracts  and  on  specialties  for  the  payment  of  money.  It 
lies  on  judgments  for  money,  and  on  legal  liabilities;  and  it  lies  for  penalties 
and  other  liabilities  created  by  statute,  requiring  the  payment  of  money,  when 
the  statute  declares  no  other  remedy,  and  where  the  amount  of  the  liability  is 
certain  or  may  be  readily  rendered  certain.  1  Chitty  on  Pleading,  110,  111, 
112.  And  we  may  lay  it  down  as  a  general  rule,  that  whenever  the  obligation 
is  to  pay  a  sum  of  money  which,  as  to  amount,  is  certain  or  may  be  readily 
rendered  certain,  whether  the  liability  arises  on  simple  contract,  legal  liability, 
specialty,  record  or  stu»,ute,  the  action  of  debt  is  a  proper  form  of  remedy. 

§  7 06,  To  report  "  annually  ^^  means  once  every  year. 

But  the  defendants'  counsel  urge  that  by  the  thirteenth  section  of  the  act  in 
question  the  White  River  Iron  Company  were  not  bound  to  make  and  publish 
their  report  in  January,  1868,  as  alleged  in  the  declaration,  because  it  had  not 
then  been  a  corporation  for  one  whole  year.  They  construe  that  section  to 
require  this  only  after  the  first  year  of  the  existence  of  the  corporation.  The 
language  is  that  the  officers  "shall,  annually,  within  twenty  days  from  the  1st 
day  of  January,  make  a  report,"  etc.  The  word  "annually "  means  every 
year.  And  the  meaning  undoubtedly  is,  that  when  a  company  becomes  incor- 
porated under  this  act,  it  must,  whenever  a  January  comes  after  such  incorpo- 
ration has  been  organized,  make  and  publish  the  report  in  question.  The  case 
of  Garrison  v.  Howe,  17  N.  Y.,  458,  is  exactly  in  point  on  this  question  and 
settles  it  against  the  demurrer. 

§  706.  Declaratory  laws  which  construe  existing  statutes  are  unconstitutional. 

But  the  Indiana  legislature  in  April,  1869,  and  after  this  suit  was  commenced, 
passed  an  act  amendatory  of  said  thirteenth  section.  And  that  amendment 
declares  "That  the  word  ^annually,'  as  used  in  section  13  of  said  act,  shall  be 
construed  to  mean  once  a  year  after  such  company  has  been  doing  business  at 
least  twelve  months."  And  it  is  urged  that  this  legislative  construction  must 
govern  us.  There  can  be  no  doubt  that  the  legislature  intended,  in  passing 
this  amendment,  to  assume  the  power  to  construe  the  thirteenth  section  of  the 
act  proposed  to  be  amended ;  and  it  is  equally  certain  that  the  Indiana  legisla- 
tui*e  can  exercise  no  such  power.  The  constitution  of  this  state  separates  the 
powers  of  the  state  government  into  three  departments — the  legislative,  the 
executive  and  the  judicial, —  and  it  prohibits  each  of  these  departments  from 
exercising  the  powers  conferred  on  either  of  the  others.  Now,  to  make  a  law 
is  a  legislative  function,  which  no  court  can  assume;  and  the  construction  of  a 
law  already  made  is  a  judicial  act,  which  no  legislature  can  constitutionally 
perform.  The  amendment  in  question  is  a  judicial  act  in  so  far  as  it  attempts 
to  declare  the  meaning  of  the  term  "  annually  "as  it  occurs  in  the  thirteenth 
section  of  the  old  act.  This  amendment  may  operate  as  a  future  rule  on  sub- 
sequent transactions,  but  it  cannot  operate  retrospectively  and  on  past  events. 
It  is  a  well-established  rule  of  American  jurisprudence,  that  all  declaratory 
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laws,  as  snch,  are  unconstitutional.  But  the  first  section  of  the  act  of  April, 
1869,  is  not  declaratory.  It  provides  that  the  fifteenth  section  of  the  act  for 
the  incorporation  of  manufacturing  and  mining  companies  shall  '^be  amended 
to  read  as  follows,  to  wit:  If  any  certificate  or  report  made,  or  pubHc  notice 
given  by  the  ofBcers  of  any  such  company  as  required  by  this  act,  shall  be  false 
in  any  material  representation;  or  if  they  shall  fail  to  give  such  notice  or  make 
such  report,  and  any  person  or  persons  shall  be  misled  or  deceived  by  such  false 
report  or  certificate  or  on  account  of  such  failure  to  make  such  report,  and 
damaged  thereby,  then  all  the  officers  who  shall  sign  the  same,  knowing  it  to  be 
false,  or  fail  to  give  the  notice  or  make  reports  as  aforesaid,  shall  be  jointly  and 
severally  liable  for  all  damages  resulting  from  such  failure  on  their  part  while 
they  are  stockholders  in  such  company." 

§  707.  Individual  liability  statute  repealed  hy  a  subsequent  act. 

This  act  was  passed  and  took  effect  April  30,  1869.  The  present  suit  was 
commenced  April  23,  IS69.  Under  these  circumstances,  the  defendants  contend 
that  the  first  section  of  the  amendatory  act,  above  cited,  repeals  the  statute  on 
which  this  action  is  founded,  and  takes  away  the  right  of  action  which  the 
plaintiff  had  at  the  time  of  the  commencement  of  this  suit.  Two  questions 
arise  on  this  point,  namely:  1.  Does  the  first  section  of  the  act  of  April  80, 
1869,  repeal  those  provisions  in  the  act  of  which  it  is  amendatory,  which  gave 
the  right  of  action  on  the  facts  stated  in  tbe  declaration  ?  2.  If  so,  does  the 
repeal  defeat  this  action  ?  We  will  examine  these  questions  separately.  1.  As 
to  tbe  repeal.  AVe  have  already  seen  that  the  fifteenth  section  of  the  original 
act  for  the  incorporation  of  manufacturing  and  mining  companies  provides  that 
if  the  officers  of  any  such  company  shall  fail  to  make  the  report  or  give  the 
notice  required  by  the  thirteenth  section  of  that  act,  all  the  officers  so  fail- 
ing shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  con- 
tracted while  they  are  stockholders  or  officers  thereof.  We  have  copied  above 
the  first  section  of  the  act  of  April  30, 1869,  which  it  is  insisted  repeals  said 
provision  of  the  fifteenth  section  of  the  original  act,  and  on  which  the  present 
action  is  founded.  It  is  certain  that  said  first  section  and  said  fifteenth  section 
are  utterly  inconsistent.  Each  gives  a  different  remedy ;  and  the  first  section 
gives  no  remedy  in  the  case  made  by  the  declaration..  There  is  then  such  a 
repngnancy  between  the  two  that  they  cannot  both  stand.  The  amendatory 
act,  indeed,  contains  no  repealing  clause.  But  that  is  undecisive  of  the  point 
in  question.  It  is  too  well  settled  to  require  the  citation  of  authorities,  that 
when  there  are  two  repugnant  statutes  of  different  dates,  the  latter  repeals  the 
former  to  the  extent  of  the  repugnancy.  From  the  nature  of  the  case,  this  must 
be  so  in  all  systems  of  jurisprudence.  With  us  this  rule  has  been  so  long  and 
so  well  established  that  it  has  taken  the  form  of  a  maxim  —  Zeffes  posteriores 
priores  contrarians  ahrogant  I  conclude,  therefore,  that  the  act  of  April  30, 
1869,  repeals  the  fifteenth  section  of  the  original  act  for  the  incorporation  of 
manufacturing  and  mining  companies,  so  far  as  the  latter  gives  an  action  merely 
for  a  failure  to  report  and  publish  a  statement  of  the  condition  of  the  company. 

§  708.  Rights  of  action  arising  out  of  a  penal  statute  destroyed  hy  a  repeal 
thereof 

2.  As  the  amendatory  act  repeals  the  law  on  which  the  plaintiff's  claim  is 
founded,  does  it  destroy  the  right  of  action  which  that  law  gave?  It  is  well 
settled  that  the  repeal  of  a  penal  statute  defeats  all  actions  for  penalties  under 
such  statute  pending  at  the  time  of  the  repeal,  unless  the  repealing  act  in  terms 
saves  the  right  to  prosecute  sending  suits.     Hunt  v.  Jennings,  5  Blackf.,  195; 
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Teaton  v.  United  States,  5  Cranch,  281 ;  Stephenson  v.  Doe,  8  Blackf.,  509 ; 
Butler  V.  Palmer,  1  Hill  (N.  T.),  324.  A  learned  English  writer  says  that 
"  when  an  act  of  parliament  is  repealed,  it  must  be  considered  —  except  as  to 
those  transactions  passed  —  closed  as  if  it  never  existed."  Dwarris  on  Statutes 
(Potter's  ed.),  160.  The  following  rules  taken  from  Smith  on  Statutes  and  Con- 
stitutional Law,  pp.  895,  896,  appear  to  me  to  be  sound :  1.  If  the  right  acquired 
under  a  statute  be  in  the  nature  of  a  contract  or  a  gmnt  of  power,  a  repeal  will 
not  divest  the  interest  acquired,  or  annul  acts  done  under  it.  2.  If  the  legis- 
lature, ex  mero  motu,  by  a  statute  give  a  party  property  belonging  to  a  state, 
the  gift  is  not  defeated  by  a  repeal  of  the  statute.  3.  If  a  penal  statute  bo 
repealed,  after  an  act  done  in  violation  of  it,  the  violator  is  not  subject  to  pun- 
ishment under  it  after  the  repeal.  4.  The  repeal  of  a  statute,  made  in  restraint 
of  natural  rights  or  the  use  of  property,  restores  the  privileges  thus  restrained. 
5.  Where  a  statute  gives  a  right  in  its  nature  not  vested,  but  remaining  execu- 
tory, if  it  does  not  become  executed  before  a  repeal  of  the  law,  it  falls  with  it, 
and  cannot  thereafter  be  enforced.  An  eminent  English  judge  says :  "  The  effect 
of  a  repealing  statute,  I  take  to  be,  to  obliterate  the  statute  repealed  as  com- 
pletely as  if  it  had  never  passed ;  and  that  it  mast  be  considered  as  a  law  that 
never  existed,  except  for  the  purposes  of  those  actions  which  were  commenced, 
prosecuted  and  concluded  while  it  was  an  existing  law."  Keys  v,  Goodwin, 
4  Moore  &  P.,  341. 

In  view  of  these  authorities,  I  think  the  question  resolves  itself  into  this: 
At  the  time  of  the  commencement  of  this  action,  had  the  plaintiff  such  a 
vested  right  of  recovery,  upon  the  facts  stated  in  the  declaration,  as  the  legis- 
lature has  no  power  to  destroy  ?  What,  in  the  legal  sense,  is  a  vested  right,  it 
is  not  easy  to  define.  Perhaps  as  good  a  definition  as  can  be  given  is,  that  it 
is  a  fixed,  established  right  not  liable  to  be  defeated  by  any  contingency.  A 
fair  construction  of  the  act  of  April  30,  1869,  requires  us  to  conclude  that  the 
legislature  intended  to  destroy  the  plaintiff^s  right  of  action  in  the  case  at  bar. 
And  the  only  point  is,  had  the  legislature  the  power  to  destroy  it  ?  If  the  defend- 
ants^ liability  arose  out  of  a  contract,  the  constitution  would  protect  the  plaint- 
ifTs  right  against  all  legislation;  and  so  the  right  would  be  a  vested  right.  But 
the  act  on  which  the  plaintiff's  claim  is  founded  is  not  in  the  nature  of  a 
contract;  it  is  a  statute  highly  penal.  A  New  York  statute  contained  a  pro- 
vision in  the  very  words  of  the  fifteenth  section  of  the  Indiana  act  for  the  incor- 
poration of  manufacturing  and  mining  companies;  and  the  court  of  appeals  of 
that  state  held  that  statute  not '' simply  a  remedial  one,"  but  that  the  provision 
was  "highly  penal."  Garrison  v,  Howe,  17  N.  T.,  458.  In  an  action  brought 
for  a  penalty  under  the  fugitive  slave  law,  it  was  held  that  "as  the  plaintiff's 
right  to  recover  depended  entirely  on  the  statute,  its  repeal  deprived  the  court 
of  jurisdiction  over  the  subject-matter.  And,  as  the  plaintiff  had  no  vested 
right  in  the  penalty,  the  legislature  might  discharge  the  defendant  by  repealing 
the  law."  Norris  v.  Crocker,  13  How.,  429.  May  we  not,  in  the  case  at  bar, 
with  equal  reason  say  that,  as  here,  too,  the  plaintiff's  right  to  recover  de- 
pended entirely  on  the  statute,  its  repeal  destroyed  that  right?  and  if  in  that 
case  it  was  not  a  vested  right,  how  could  it  be  so  in  this?  The  case  of  State  v. 
Toumans,  5  Ind.,  280,  is  very  much  in  point  on  this  question.  There  the  act  of 
1843  had  provided  that  if  any  sheriff  should  "neglect  or  refuse  to  return  any 
writ  of  execution  to  the  court  to  which  the  same  was  returnable,  on  or  before 
the  return  day  thereof,  he  should  be  amerced  to  the  amount,  with  interest  and 

costs,  due  on  such  execution."    Pending  an  action  on  this  statute  it  was  re- 
did 
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pealed.  The  court  held  that  the  repeal  destroyed  the  right  of  action,  and  said : 
"The  act  of  1843  clearly  imposed  on  the  sheriff  a  penalty.  ...  It  is 
trae  that  if  a  party  on  a  prior  statute  has  acquired  a  vested  interest,  its  subse- 
quent repeal  would  not  affect  his  rights.  But  that  principle  is  not  applicable 
to  the  case  at  bar;  because  in  a  penalty  there  can  be  no  vested  right  until  it 
has  been  reduced  to  a  judgment.  A  mere  penalty  never  vests,  but  remains 
executory."  These  authorities  seem  to  me  to  be  decisive  of  the  question  under 
consideration. 

§  709.  Legislature  vested  with  discretion  as  to  rnaking  stocJckolders  and  officers 
personally  liable. 

But,  on  the  part  of  the  plaintiff,  it  is  insisted  that  the  Indiana  legislature 
could  not  constitutionally  pass  the  repealing  act  in  question,  because  the  const!- 
tation  of  Indiana  declares  that  "dues  from  corporations  other  than  banking 
shall  be  secured  by  such  individual  liability  of  the  corporators,  or  other  means, 
as  may  be  prescribed  by  law."  This  provision  of  the  constitution  evidently 
requires  legislation  on  the  subject  to  which  it  relates.  And  it  requires  such 
legislation  as  may  fairly  tend  to  secure  dues  owed  by  corporations.  But  it 
clearly  vests  a  wide  discretion  in  the  legislature.  It  says  that  dues  from  these 
corporations  shall  be  secured  by  such  individual  liability  of  corporators,  or 
other  means,  as  may  be  prescribed  by  law.  If  the  legislature  should  adopt  the 
policy  of  making  the  corporators  personally  liable,  it  leaves  the  legislature  free 
to  provide  for  enforcing  that  liability  in  any  manner  that  may  be  thought  best, 
and,  of  course,  to  alter  the  manner  and  extent  of  that  liability  at  pleasure. 
Cut  it  does  not  require  the  legislature  to  adopt  the  individual  liability  policy. 
It  only  requires  the  adoption  of  that  policy  or  such  "other  means"  as  may 
secure  the  corporation  debts.  The  legislature,  therefore,  is  not  absolutely  bound 
to  adopt  any  individual  liability  law ;  and  it  would  seem  to  follow  that  if  it  is 
adopted,  it  may  at  any  time  be  altered  or  repealed.    Demurrer  sustained 

STEAM-ENGINE  COMPANY  v.  HUBBARD. 

» 

(11  Otto,  18S-196.    1879.) 

Erbob  to  U.  S.  Circuit  Court,  District  of  Connecticut. 

Opinion  by  Mr.  Jdstice  Clifford. 

Statement  of  Facts. —  Statutory  regulations  were  enacted  by  the  state  to 
enable  the  business  public  to  ascertain  the  pecuniary  standing  of  joint  stock 
corporations,  and  for  that  purpose  it  was  made  the  duty  of  the  president  and 
secretary  of  every  such  corporation  annually  to  make  a  certificate  showing  the 
condition  of  the  affairs  of  the  corporation,  as  nearly  as  the  same  can  be  ascer- 
tained, on  the  1st  day  of  January  or  of  July  next  preceding  the  time  of  making 
such  certificate,  stating  the  amount  of  paid  capital,  the  cash  value  of  its  cred- 
its, the  amount  of  its  debts,  and  the  name  and  number  of  shares  of  each  stock- 
bolder,  which  certificate,  it  is  required,  shall  be  deposited,  on  or  before  the  15th 
of  February  or  of  August,  with  the  town  clerk  of  the  town,  who  shall  record 
the  same  at  full  length.  Conn.  Rev.  Stat.,  sec.  404:,  p.  172.  Such  an  officer, 
whether  president  or  secretary,  if  he  intentionally  neglects  or  refuses  to  com- 
ply with  that  requirement  and  perform  the  duty  therein  specified,  is  declared 
to  be  liable  to  an  action  founded  on  the  statute  for  all  debts  of  such  corpora- 
tion contracted  during  the  period  of  such  neglect  or  refusal.     Id.,  p.  174,  sec. 

413. 

Sufficient  appears  to  show  that  the  Odorless  Rubber  Company  was  a  joint 
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stock  corporation,  legally  organized  in  1870,  at  Middletovrn,  under  tbe  laws  of 
the  state.  About  the  time  of  its  organization,  to  wit,  on  the  9th  of  September 
of  that  year,  C.  C.  Post  was  elected  president,  and  it  appears  that  he  was /twice 
r'e-elected  at  the  annual  meetings  of  the  stockholders,  each  held  in  April  of  the 
two  succeeding  years,  and<that  he  continued  to  hold  the  office  until  the  17ch 
of  June  following  his  last  election,  when  he  resigned.  During  all  the  period 
he  was  in  office  there  was  a  secretary.  Neither  the  president  nor  the  secretary 
during  that  period  deposited  with  the  town  clerk  any  certificate  required  to  be 
so  filed  by  the  law  of  the  state,  except  as  follows:  On  the  20th  of  June,  1871, 
the  president  and  secretary  did  deposit  such  a  certificate,  showing  the  condi- 
tion and  assets  of  the  company  on  the  1st  day  of  April  of  that  year.  Prior  to 
the  10th  of  June  of  the  next  year  the  defendant  was  not  even  a  stockholder 
of  tbe  company,  but  it  appears  that  he  on  that  day  signed  the  subscription 
paper  exhibited  in  the  record  for  two  hundred  shares  of  new  stock  of  the  com- 
pany, and  that  eight  days  later  he  paid  $1,800  towards  his  subscription.  His 
promise  to  pay  was  conditional,  that  is,  he  was  to  pay  $6.25  per  share  when- 
ever cash  subscriptions  to  tbe  amount  of  $118,000  should  be  obtained,  and  the 
balance  in  equal  monthly  instalments  of  ten  per  cent  each  from  the  date  of 
the  subscription,  .  .  •  it  being  understood  that  none  of  said  subscriptions 
shall  be  valid  or  obligatory  until  at  least  said  amount  of  $118,000  shall  have 
been  subscribed  and  thirty  per  cent,  deduction  is  made  in  the  old  stock.  Sub- 
scriptions to  the  required  amount  were  obtained,  but  no  evidence  was  offered 
to  show  that  the  thirty  per  cent,  deduction  in  the  old  stock  was  ever  made. 

Evidence  to  show  that  the  defendant  was  ever  elected  a  director  is  entirely 
wanting,  but  it  is  shown  that  on  the  day  the  old  president  resigned,  the  board 
of  directors  elected  him  president  of  the  corporation  in  the  place  made  vacant 
by  the  resignation  of  his  predecessor,  and  that  thereafter  he  acted  as  president 
and  stockholder,  and  that  he  continued  to  act  as  such  until  the  2d  of  Septem- 
ber in  that  year,  when  ho  resigned  said  office.  Beyond  all  doubt  he  was  during 
that  period  the  acting  president  of  the  corporation,  and  the  bill  of  exceptions 
shows  that  he  never  made  any  statement  of  the  condition  and  assets  of  the 
company  until  the  day  he  resigned  his  office.  Attempt  is  made  by  the  plaint- 
iffs to  show  that  he  was  culpably  guilty  of  neglect  in  that  regard ;  but  the 
bill  of  exceptions  also  shows  that  on  that  day  he,  with  the  secretary,  made  out 
in  due  form  and  deposited  a  certificate  of  the  condition  and  assets  of  the  com- 
pany as  the}^  existed  on  the  1st  day  of  July,  two  weeks  subsequent  to  the 
day  of  his  election  as  president  of  the  corporation. 

More  than  three  months  before  the  defendant  was  elected  president,  the 
plaintiffs  entered  into  a  written  agreement  with  the  rubber  company  by  which 
they  contracted  to  furnish  the  company  a  steam-engine  for  $5,700,  and  it  ap- 
pears that  they  constructed  the  engine  and  shipped  and  delivered  it  to  the  pur- 
chasers; that  the  manufacturers  subsequently  placed  it  in  position  and  put  it  in 
good  running  order,  to  the  satisfaction  of  the  buyers.  Due  delivery  of  the  same 
having  been  made,  the  buyers  made  a  cash  payment  and  gave  a  note  for  a  part 
of  the  price,  which  was  never  paid,  leaving  more  than  $5,000  unpaid  when 
the  rubber  company  was  adjudged  bankrupt.  Payment  being  refused,  the 
plaintiffs  brought  this  suit  against  the  defendant,  as  president  of  the  rubber 
company,  claiming  that  the  debt  was  contracted  during  the  period  that  he  was 
guilty  of  neglect  in  not  making  and  depositing  the  before-described  certificate, 
and  that,  in  consequence  of  such  neglect,  he  is  liable  for  all  the  debts  of  such 

corporation  contracted  during  that  period.     Service  was  made^  and  the  defend- 
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ant  appeared  and  denied  the  truth  of  all  the  matters  alleged  ia  the  declaration* 
Subsequently  the  parties  went  to  trial,  and  the  verdict  and  judgment  were  in 
favor  of  the  defendant.  Exceptions  were  filed  by  the  plaintiffs,  and  they  sued 
out  a  writ  of  error  and  removed  the  cause  into  this  court.  When  the  plaintiffs 
rested  their  case,  the  defendant  requested  the  court  to  instruct  the  jury  to 
return  a  verdict  in  his  favor;  and  the  bill  of  exceptions  shows  that  the  circuit 
court,  being  of  the  opinion  that  there  were  no  disputed  questions  of  fact,  gave 
the  instruction  as  requested,  and  that  the  verdict  was  in  conformity  with  the 
instruction.  Opposed  to  that,  the  plaintiffs  insist  that  the  facts  proved  entitled 
them  to  the  verdict,  and  they  assign  for  error  the  instruction  given  by  the 
circuit  court  to  the  jury. 

§  710.  A  statute  subjecting  an  officer  of  a  corporation  to  personal  liahilityfor 
d^ts  of  the  corporation^  hecav^e  of  neglect  of  duty^  is  penal  in  its  character  and 
must  be  strictly  construed. 

Three  principal  defenses  are  set  up  by  the  defendant,  as  follows:  1.  That  he 
was  never  legally  elected  president  of  the  corporation.  2.  That  the  debt  was  not 
contracted  while  he  was  acting  in  the  capacity  of  president  of  the  company. 
3.  That,  by  the  proper  construction  of  the  state  statute,  he  is  not  liable  for  the 
debt  due  to  the  plaintiffs,  even  if  the  first  two  points  cannot  be  sustained.  Pre- 
liminary to  those  inquiries,  the  defendant  contends  that  the  statute  upon  which 
the  action  is  brought  is  penal,  and  should  be  strictly  construed ;  in  which  proposi- 
tion the  court  unhesitatingly  concurs.  Statutes  somewhat  similar  in  character 
have  been  passed  in  several  of  the  states,  in  all  of  which  states  it  is  held  that 
the  statutes  are  penal,  and  that,  for  that  reason,  their  provisions  must  receive  a 
strict  construction.  Take,  for  example,  the  statute  of  l^ew  York,  which  pro- 
vides that,  on  failure  of  the  company,  within  twenty  days  from  the  1st  of  Jan- 
uary, to  make,  publish  and  file  an  annual  report,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  then  exist* 
ing,  and  for  all  that  shall  be  contracted  before  such  report  shall  be  made.  It  has 
repeatedly  been  held  that  the  act  was  penal,  and  that  it  could  not  be  extended 
by  construction  to  cases  not  fairly  within  its  language.  Hence  it  was  decided 
that  the  trustees  could  not  be  held  liable  on  account  of  the  failure  to  publish 
and  file  the  annual  report  unless  the  debt  was  contracted  during  the  default,  or 
unless  it  existed  at  the  time  of  a  subsequent  default.  Grarrison  v.  Howe,  17  N. 
Y.,  458;  Boughton  v.  Otis,  21  id.,  261. 

Repeated  instances  have  occurred  where  suit  was  brought  in  one  state  to 
enforce  the  statute  liability  for  the  debts  of  a  corporation  created  by  the  legis- 
lature of  another  state,  in  all  which  it  is  held  that  the  statute  is  penal  and  that 
it  can  only  be  enforced  in  the  state  where  the  statute  was  passed.  Halsey  v. 
McLean,  12  Allen  (Mass.),  438;  Derrickson  v.  Smith,  3  Dutch.  (N.  J.),  166; 
Sturges  V.  Burton,  8  Ohio  St.,  215;  Bank  v.  Price,  33  Md.,  487;  Irwin  v.  Mc- 
Keon,  23  Cal.,  472.  Corresponding  decisions  have  been  made  in  other  courts, 
and  to  such  an  extent  as  to  justify  the  remark  that  the  rule  is  universal.  Bird  v. 
Hayden,  1  Hob.  (N.  Y.),  383;  Moier  v.  Sprague,  9  R  I.,  541.  Suppose  that  is 
80,  then  it  is  contended  by  the  defendant  that  the  act  cannot  be  enforced 
against  him  unless  it  appears  that  he  was  legally  elected  president,  and  that  he 
was  under  legal  obligation  to  perform  the  duties  of  that  office.  Persons  acting 
publicly  as  officers  of  a  corporation  are  ordinarily  presumed  to  be  rightfully  in 
office.  "  Bank  of  United  States  v.  Dandridge,  12  Wheat.,  64  (§§  843-854,  infra); 
Angell  &  Ames,  Corp.  (9th  ed.),  sec.  139.     Individuals  elected  and  serving  as 

such  officers  may  incur  the  statute  liability  for  the  corporate  debts  of  the 
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company,  even  though  irregularities  occurred  in  their  election,  if  in  all  other 
respects  the  evidence  brings  them  within  the  category  of  legal  default.  New- 
comb  V,  Reed,  12  Allen  (Mass.),  362;  Hagner  v.  Brown,  36  N.  H.,  515,  563. 

Stockholders  elect  the  directors,  and  it  is  claimed  by  the  defendant  that  he 
was  not  legally  elected  president,  because  he  was  not  a  stockholder,  the  condi- 
tion of  his  subscription  having  nerer  been  fulfilled;  but  he  paid  the  first  instal- 
ment, and  the  evidence  reported  shows  that  he  acted  as  a  stockholder  from  the 
time  of  his  election  as  president  until  his  resignation.  .His  subscription  to  the 
new  stock  was  made  before  he  was  elected  president,  and  the  bill  of  exceptions 
shows  that  on  the  following  day  he  paid  the  required  amount  of  his  subscrip-. 
tion.  Power  to  elect  the  president  is  vested  in  the  directors;  and  the  record 
shows  that  he  was  formally  elected  to  the  office,  and  that  he  acted  in  that 
capacity  for  a  month  and  a  half,  when  he  resigned.  Beyond  controversy,  he 
was  the  acting  president,  and  in  view  of  the  circumstances  the  court  is  not  in- 
clined to  rest  the  decision  of  the  case  upon  the  ground  that  the  defendant  was 
not,  during  the  period  he  performed  the  duties  devolved  upon  the  president  of 
the  company,  legally  responsible  for  the  neglect  to  comply  with  the  require- 
ment of  that  statute.  He  acted  as  president  during  that  period,  and,  therefore, 
is  liable,  if  any  liability  exists,  notwithstanding  the  informality  of  his  election. 
Thayer  v.  New  England  Lithographic  Co.,  108  Mass.,  521. 

§711.  The  time  that  the  contract  was  inade^  not  the  time  the  goods  were  de» 
Uveredy  fixes  the  responsibility^  if  any^  under  the  statute  making  officers  per- 
sonally liable. 

Three  months  before  he  was  elected  president  the  company  contracted  with 
the  plaintiffs  for  a  steam-engine,  but  it  was  not  shipped  for  delivery  to  the  pur- 
chasers until  four  days  after  he  was  elected  president  and  commenced  to  per- 
form the  duties  of  his  office.  Certificates  of  the  kind  are  required  to  be 
deposited  with  the  town  clerk  on  or  before  the  15th  of  February  or  of  August, 
and  the  provision  is  that  the  persons  neglecting  or  refusing  to  comply  with 
such  requirements  "  shall  jointly  and  severally  be  liable  to  an  action  founded 
on  the  statute  for  all  debts  of  such  corporation  contracted  during  the  period  of 
such  neglect  or  refusal."  Intentional  neglect  and  refusal  create  the  liability, 
and  the  liability  extends  to  the  debts  contracted  by  the  company  during  the 
period  of  such  neglect  and  refusal,  and  to  no  others,  which  of  itself  is  sufficient 
to  disprove  the  theory  of  the  plaintiffs  that  the  defendant  can  in  any  view  be 
held  liable  for  the  default  of  his  predecessor.  Officers  of  the  kind  are  respon- 
sible for  the  consequences  of  their  own  neglect  or  refusal  to  comply  with  the 
statute  requirement  while  they  remain  in  office,  and  they  continue  to  be  liable 
for  those  consequences  even  after  they  go  out  of  office;  but  they  are  not  re- 
sponsible for  the  consequences  of  subsequent  defaults  committed  by  thsir  suc- 
cessors, nor  are  the  successors  in  such  offices  in  any  way  responsible  for  the 
consequences  of  such  defaults  committed  by  their  predecessors  in  office,  for 
the  plain  reason  that  the  language  of  the  statute  is  that  the  persons  so  neglect- 
ins:  or  refusins:  .  .  .  shall  be  liable  in  an  action  founded  on  the  statute  for 
all  debts  of  the  corporation  contracted  during  the  period  of  such  neglect  or 
refusal.     Bough  ton  v.  Otis,  21  K  Y.,  261. 

Much  aid  in  construing  the  statute  in  question  is  not  required,  as  the  lan- 
guage employed  by  the  legislature  speaks  its  own  construction;  but  if  more 
be  needed,  it  will  be  found  in  another  decision  of  the  same  tribunal  as  that 
just  cited.  Quarry  v.  Bliss,  27  id.,  277.  Statutes  of  the  kind  are  passed  for 
the  benefit  of  creditors,  and  their  reliance  always  is  upon  the  officers  who  are 
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such  when  they  give  the  credit,  and  not  upon  persons  who  had  ceased  to  be 
officers,  OP  who  might  subsequently  become  such  when  those  in  office  should  go 
out. 

Three  things  must  concur  in  order  that  it  can  be  held  that  the  defendant  is 
liable:  1.  That  he  was  president  of  the  corporation.  2.  That  he  intentionally 
neglected  or  refused  to  deposit  the  described  certificate,  as  required  by  the 
statute.  3.  That  the  debt  was  contracted  during  the  period  of  such  neglect  or 
refusal.  Where  all  these  things  concur,  the  president  is  liable,  not  for  all  the 
debts  of  the  corporation,  but  for  all  such  as  were  contracted  while  he  was 
guilty  of  such  default.  If  he  was  not  the  president  at  the  time  of  the  default, 
or  if  the  debt  was  contracted  before  he  was  in  default,  then  he  is  not  liable,  as 
the  case  is  not  brought  within  the  letter  or  spirit  of  the  statute.  Liability  in 
such  a  case,  as  imposed,  is  in  its  nature  penal,  and  in  order  to  render  such  an 
officer  responsible  it  must  appear  that  he  has  neglected  or  refused  to  do  some 
act  which  the  law  made  it  his  duty  to  perform.  Craw  v.  Easterly,  4  Lans.  (N". 
T.),  513,  521;  Bond  v.  Clark,  6  Allen  (Mass.),  361-363 ;  Harrisburg  Bank  v. 
Commonwealth,  26  Penn.  St.,  451. 

.  Marked  diflferences  exist  between  the  provisions  of  the  New  York  statute 
and  those  of  the  state  of  Connecticut,  the  latter  being  much  less  stringent  than 
the  former.  By  the  New  York  law  the  duty  of  making  the  annual  return  is 
required  of  the  corporation  itself,  and  the  penalty  for  neglect  is  imposed  upon 
the  trustees,  who  are  intrusted  with  the  management  of  its  affairs.  Conse- 
quently it  is  a  corporate  duty,  and  being  such,  each  succeeding  board  is  bound 
to  perform  it  if  it  has  been  neglected  by  their  predecessors.  Unlike  that,  the 
duty  to  deposit  the  certificate  under  the  Connecticut  statute  is  devolved  on 
the  president  and  secretary  in  terms  which  show  that  a  new  president  does  not 
inherit  the  consequences  of  neglect  of  duty  or  pecuniary  liability  from  his  pred- 
ecessor in  office.  He  is  made  liable  for  his  own  neglect,  and  not  for  that  of 
a  prior  officer,  as  clearly  appears  from  the  closing  sentence  of  the  penal  section. 
In  New  York  the  trustees,  upon  default,  are  made  liable  for  all  the  outstanding 
debts  of  the  corporation,  whenever  contracted,  but  in  Connecticut  the  president 
and  secretary  are  liable  only  for  debts  contracted  during  the  period  of  such 
neglect  or  refusal.  Prior  to  his  election  the  president,  as  such,  had  no  duty  to 
perform  in  respect  to  such  a  certificate,  which  is  a  self-evident  proposition,  and 
it  is  equally  clear  that  his  duty  in  that  regard  ceased  when  he  ceased  to  be 
president  of  the  corporation.  Certificates  of  the  kind  are  required  to  be  made 
and  deposited  with  the  town  clerk  on  or  before  the  15th  of  February  or  of 
August,  as  explicitly  provided  by  the  statute.  On  the  15th  of  February  of 
that  year  his  predecessor  was  in  office,  and  of  course  the  defendant  was  under 
no  obligation  to  deposit  any  such  certificate  on  that  day,  nor  was  he  in  any 
manner  in  default  because  his  predecessor  did  not  perform  that  duty.  Argu- 
ment to  show  that  he  could  not  make  and  deposit  such  a  certificate  before  he 
was  elected  is  unnecessary,  as  such  a  proposition  would  be  absurd,  from  which 
it  follows  that  he  was  not  under  any  legal  obligation  to  perform  such  a  service 
until  the  15th  of  August  of  the  same  year,  it  appearing  thai  his  election  as  presi- 
dent took  place  less  than  two  months  prior  to  that  time. 

Concede  that  it  became  his  duty  as  president  to  make  and  deposit  such  a  cer- 
tificate with  the  town  clerk  on  the  15th  of  August  next  after  his  election,  still 
it  by  no  means  follows  that  the  present  action  can  be  maintained,  as  it  clearly 
appears  that  he  was  not  in  default  before  that  time.  Proof  of  default  in  the 
defendant  without  more  will  not  maintain  the  action,  as  it  is  also  incumbent 
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upon  the  plaintiffs  to  prove  that  the  debt  alleged  was  contracted  during  the 
period  of  such  neglect  or  refusal.  Apply  that  test  to  the  case  exhibited  in  the 
record  and  it  is  clear  that  the  defendant  is  not  liable  and  that  the  decision  of 
the  court  below  is  correct.  When  the  agreement  for  the  steam-engine  was 
made,  the  defendant  was  not  president  of  the  corporation,  and  of  course  he 
was  not  in  default  at  that  time,  nor  was  he  in  default  when  the  engine  was  de- 
livered and  placed  in  position,  because  that  took  place,  in  any  view  of  the  evi- 
dence, one  month  before  the  15th  of  August,  when  the  default  of  the  defendant 
commenced.  Prior  to  that  time  the  defendant  was  never  in  default,  and  inas- 
much as  the  debt  of  the  plaintiffs  was  not  contracted  during  the  period  of  his 
default,  he  was  not  liable  for  that  debt.    Garrison  v.  Howe,  17  N.  Y.,  458,  462. 

Judgment  affirmed, 

§  712.  In  greneral. —  The  acts  done  by  the  officers  of  a  corporation  are  acts  done  by  the  cor- 
poration itself.     Smith  v.  Poor,*  8  Ware,  148.    See  §  616. 

§  718.  When  corporate  officers  go  beyond  the  powers  of  the  company  and  do  acts  not 
authorized  by  tho  charter,  then  their  acts  bind  themselves  and  not  the  company.     Ibid. 

§  714.  The  officers  and  agents  of  a  corporation  constitute  all  that  is  visible  of  its  existence, 
and  may  be  authorized  to  act  for  it  as  well  without  as  within  the  state  creating  it.  St.  Giair 
V.  Cox,  16  Otto,  855. 

§  715.  Officers  of  a  corporation  have  no  right  to  enter  into  or  participate  in  a  pomWnation, 
the  object  of  which  is  to  divest  the  corporation  of  its  property  and  obtain  it  for  themselves  at 
a  sacrifice,  or  at  the  lowest  price  possible.  They  cannot  seek  their  own  profit  at  the  expense 
of  the  corporation,  its  stockholders,  or  even  its  bondholders.  Such  a  course  is  forbidden  by 
their  relation  to  the  corporation,  and  a  sale  made  in  violation  of  suoh  duty  will  be  set  aside  as 
fraudulent.    Jackson  v,  Ludeling,  21  Wall.,  634. 

§  710.  Remoyal  of  officers. —  Officers  of  a  corporation  who  are  removed  by  the  judgment  of 
a  court  continue  to  be  de  fojcio  officers  until  such  judgment  i3  recorded.  Mining  Co.  t7.  Anglo 
Californian  Bank,*  14  Otto,  192. 

§  717.  Until  directors  are  judicially  ousted  they  are  de  facto  officers  of  their  corporation, 
holding  under  color  of  an  election  and  having  charge  of  the  affairs  of  the  company.  They  are 
capable  of  binding  it  in  all  matters  legally  devolving  on  directors  of  the  company.  Anglo 
Californian  Bank  v,  Mahoney  Mining  Co.,*  5  Saw.,  255. 

§  718.  Where  an  oral  decision  is  rendered  declaring  that  the  election  of  directors  then  in 
office  was  illegal  and  void,  such  decision  does  not  oust  them  from  office  until  the  decree  em- 
bodying it  shall  be  regularly  filed  or  entered  of  record ;  and  their  action,  before  such  decree 
has  been  so  filed  or  entered  of  record,  ratifying  an  overdraft  of  money  from  a  bank,  is  a  valid 
ratification,  although  certain  of  the  directors  were  informed  of  the  decision  ousting  them  from 
office.    Ibid, 

§  719.  Where  a  corporate  officer  holds  his  office  during  good  behavior,  an  act  of  the  legisla- 
ture fixing  the  tenure  of  such  office,  at  the  expiration  of  which  it  shall  become  vacant,  im- 
pairs the  contract  under  which  such  person  occupies  the  office,  and  is  unconstitutional.  Allen 
v.  McKean,  1  Sumn.,  298. 

§  720.  An  information  in  the  nature  of  a  quo  warranto  may  be  sustained  at  the  relation  of 
a  private  person  against  a  person  usurping  an  office  under  a  private  corporation.  But  it  must 
be  a  case  in  which  the  court  would  have  power  to  impose  a  fine,  and  a  case  in  which  the  pub- 
lic is  concerned.     Gun  ton  v.  Ingle,  4  Cr.  C.  C,  438. 

§  721.  Eligibility. —  The  charter  of  a  banking  corporation  requiring  that  ''there  shall  be 
fifteen  directors,  eight  of  which,  at  least,  shall  be  practical  mechanics,"  does  not  require  that 
any  of  the  mechanics  shall  be  in  active  practice  at  the  time  of  their  election.  Gray  v.  Direct- 
ors of  Mechanics'  Bank,  2  Cr.  C.  C,  51. 

g  722.  Election  of  officers.—  A  president  and  a  secretary  of  a  corporation  cannot  be  elected 
at  a  stockholders*  meeting.  Authority  to  elect  such  officers  is  vested  in  the  directors.  In  re 
St.  Helen  Mill  Co.,  8  Saw.,  88  (g§  1049-54). 

§  72ll.  An  election  of  the  directors  of  a  corporation  is  legal  although  accomplished  by  a 
minority  of  the  holders  of  shares  of  stock,  and  although  holders  of  other  shares  were,  by  an 
injunction  of  a  proper  court,  excluded  from  voting.  Brown  v.  Pacific  Mail  Steamship  Co., 
6  Blatch.,  525. 

§  724.  De  faeto  officers. —  An  officer  who  has  not  g^ven  bonds  as  required  by  the  rules  or 
by-laws  of  his  company,  but  who  has  been  permitted  to  exercise  his  office  by  the  directors,  is 
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a  de  facto  officer,  and  his  acts  as  suoh  are  valid. .  Bank  of  United  States  r.  Dandridge,  13 
Wheat.,  64  (g^  848-854). 

§  735.  Meetings  of  directors. —  A  by-law  of  a  corporation  regulating  special  meetings  of 
directors  does  not  affect  third  persons.     Samuels  v,  HoUidaj,*  McCalion,  314.     See  §  605. 

§  728.  A  by-law,  made  simply  by  the  board  of  directors  of  a  corporation,  prescribing  the 
mode  of  the  notice  for  the  meetings  of  the  directors,  cannot  be  extended  to  affect  contracts 
with  third  persons.  If  fair  notice  of  a  meeting  and  its  objects  is  given,  it  is  immaterial  how 
or  in  what  form  it  was  given.    Samuel  v,  HoUaday,  1  Woolw.,  407. 

§  727.  Where,  at  a  meeting  of  a  board  of  directors  of  a  corporation,  formed  for  the  pur- 
pose of  pecuniary  profit,  an  act  is  ordered  to  be  done,  without  objection,  either  then  or  subse- 
quently made,  to  the  regularity  of  the  meeting,  by  any  director  or  stockholder,  and  the  act 
thus  authorized  is  afterwards  performed,  its  legality  cannot  be  afterwards  questioned  in  a 
suit  in  equity,  on  the  ground  of  iiTegularity.    Ibid, 

§  728.  Where  a  director  was  known  to  be  ill  and  unable  to  attend  a  meeting  of  directors  of 
bis  company,  it  was  doubted  by  the  court  whether  it  was  necessary  to  give  him  notice  of 
such  meeting  at  all.  In  any  event,  held^  that  a  written  notice  left  at  his  place  of  business 
was  sufficient  to  charge  him  with  knowledge  of  the  meeting.  Corbett  v.  Woodward,  5  Saw., 
411. 

g  729.  Minutes  of  a  meeting  of  a  board  of  directors  of  a  mine,  held  nearly  a  year  after  the 
sale  of  the  mine,  are  inadmissible  evidence  to  charge  an  absent  co-director  with  knowledge 
of  the  contents  of  a  telegram  sent  to  the  directors  by  the  president  of  the  company,  and  with 
knowledge  of  the  action  of  the  directors  upon  receipt  of  the  telegram.  Emma  Silver  Min- 
ing Co.  V.  Park,  14  Blatch.,  416. 

§  7S0.  Meetings  of  directors  of  a  railway  company  to  authorize  the  issue  of  bonds  secured 
by  mortgage  of  its  property  may  be  held  outside  of  the  state  in  which  the  road  lies.  Galves- 
ton Railroad  v.  Cowdrey,  11  Wall.,  476. 

§  781.  Where  the  statutes  and  by  laws  of  a  corporation  are  silent  as  to  the  place  where 
special  meetings  of  directors  shall  be  held,  such  place  rests  within  the  discretion  of  the  presi- 
dent, who  need  not  call  them  to  be  held  at  the  principal  office  and  place  of  business  of  the 
company,  even  though  the  regular  annual  meeting  of  the  company  be  required  to  be  held 
thereat     Corbett  v.  Woodward,  5  Saw.,  411. 

§  782.  The  use  of  money  obtained  by  a  loan  in  the  affairs  of  a  corporation  is  not  a 
ratification  of  the  act  of  its  president  in  making  the  loan,  where  there  has  been  no  ratifica- 
tion or  meeting  by  the  directors  of  the  company  after  the  loan.  A  corporation  acts  by  its  di- 
rectors, and  to  do  so  they,  or  a  majority  of  them,  must  meet  together  as  a  board,  and  that 
fact,  and  their  action  thereat,  must  appear  from  its  records.    Jbid. 

§  788.  Parties  to  salts. —  In  a  suit  in  equity  against  a  corporation,  where  the  officers 
thereof  are  .made  co-defendants  with  the  corporation,  and  no.  relief  is  prayed  against  such 
oflficers  which  is  not  prayed  against  the  corporation,  and  no  relief  prayed  against  them  as  in- 
dividuals, they  are  mere  nominal  parties  to  the  suit.  Such  persons  are  not  proper  parties, 
and  the  plaintiff  can  deprive  the  corporation  of  no  rights  by  joining  them.  Hatch  v.  Chicago, 
etc,  R.  Co.,  6  Blatch.,  105. 

S  784.  Treasnrer.—  The  treasui'er  of  a  corporation  has  authority  to  bind  it  by  assenting  to 
an  adjustment  of  an  account     Bradley  v.  Richardson,*  28  Vt.,  720. 

§  78o.  The  fact  that  the  treasurer  of  a  corporation,  who  assented  on  its  behalf  to  an  adjust- 
ment of  its  account  with  another  firm,  was  a  member  of  such  firm,  does  not  invalidate  such 
adjustment,  the  fact  of  his  membership  in  the  firm  being  know  to  the  corporation,  and  his 
resignation  of  the  office  of  treasurer  because  of  such  partnership  having  been  refused  by  the 
corporation.     Ibid, 

§  738.  Bank  cashier. — Where  the  promise  in  a  negotiable  note  was  to  O.  C.  H.,  cashier, 
parol  evidence  is  admissible  to  show  that  he  was  cashier  of  the  bank  suing  upon  the  note, 
and  that  in  taking  it  he  acted  as  the  bank's  cashier  and  on  its  behalf.  Baldwin  v.  Bank  of 
Newbury,  1  WaU.,  240. 

§  737.  Powers  of  direetors.— The  directors  of  a  corporation  have  no  power,  without  the 
consent  of  the  stockholders,  to  lease  its  plant  and  business  or  to  contract  for  the  sale  of  the 
same.    Cass  v.  Manchester  Iron  &  Steel  Co.,  9  Fed.  R.,  640  (§§  915,  916). 

g  788.  In  California,  the  board  of  directors  of  a  mining  company  may  designate  the  bank- 
ing institution  in  which  the  funds  of  the  company  shall  be  deposited,  and  may  prescribe  the 
mode  in  which  and  the  officers  by  whom  they  shall  be  withdrawn.  They  may  borrow  money 
for  the  purposes  of  the  corporation,  and  may  authorize  the  corporate  officers  to  negotiate 
loans,  to  execute  notes,  and  to  sign  checks  drawn  against  its  bank  account  and  for  overdrafts. 
Mining  Co.  v..  Anglo  Calif ornian  Bank,*  14  Otto,  192. 

§  789.  A  board  of  directors  who  represented  but  a  minority  of  the  stockholders,  and  who 
expected  to  be  superseded  by  an  adverse  board,  made  a  lease  of  a  mine,  with  the  option  to 
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purchase  it,  to  one  Bennett.  The  lease  wae  made  to  prevent  the  property  from  going  into 
the  control  of  such  adverse  directorate.  Nominally,  Bennett  was  the  actual  lessee,  but  there 
were  strong  grounds  to  believe  that  the  real  persons  represented  by  him  were  certain  of  the 
directors  who  made  the  lease.  Held,  that  it  was  fraudulent  and  void  and  should  be  canceled. 
Malioney  Mining  Ck>.  v,  Bennett,*  5  Saw.,  141. 

§  740.  Where  vendors  of  a  mine  were  directors  of  the  company  which  became  purchaser 
of  it,  they  are  bound  to  exercise  the  utmost  good  faith  in  their  dealings  with  the  company 
and  co-directors.  A  more  rigorous  rule  applies  than  that  which  obtains  between  vendor  and 
vendee  ordinarily.    Emma  Silver  Mining  Co.  v.  Park,  14  Blatch.,  416. 

§  741.  Grenerally  the  rule  is  that  the  directors  of  a  corporation  must  act  in  compelling  an 
account  and  reparation  by  its  ministerial  officers.     Heath  v.  Erie  R*y  Co.,*  8  Blatch.,  347. 

§  742.  In  breaking  a  contract  with  the  engineer  of  a  company  by  discharging  him,  directors 
act  officially  and  within  the  scope  of  their  powers,  as  much  as  in  making  such  a  contract  and 
carrying  it  into  execution.    Smith  v.  Poor,*  8  Ware,  148. 

§  743.  The  board  of  trustees  of  a  mining  corporation  had  no  power  to  authorize  the  secre- 
tary to  ffie  a  petition  in  bankruptcy  on  behalf  of  the  corporation,*  and  such  filing  gave  the 
court  no  jurisdiction  to  adjudge  the  corporation  a  bankrupt.  In  re  Lady  Bryan  Co.,  1  Saw., 
851. 

§  744.  The  directors  of  a  manufacturing  corporation,  who  have  the  management  and 
superintendence  of  its  business,  and  the  agents  of  the  corporation  engaged  in  conducting  the 
business,  are  liable  for  and  may  be  restrained  from  manufacturing  and  selling  articles  which 
are  an  infringement  of  a  patent.    Gk>odyear  v.  Phelps,  8  Blatch.,  91. 

§  745.  A  transfer  of  a  charter  made  by  directors  without  authority  of  stockholders  is 
invalid,  and  the  transferees  take  nothing.     Upton  v,  Jackson,  1  Flip.,  418  (§g  187-141). 

§  746.  Stockholders  of  an  iron  company  in  embarrassed  circumstances  authorized  their 
directors  to  effect  a  loan  to  be  secured  by  mortgage  of  the  corporate  property.  These 
directors  were  themselves  creditors  of  the  company.  They  held  a  meeting,  but  failed  to 
notify  the  regular  secretary  of  the  company  to  attend,  he  being  also  a  creditor  of  the  com- 
pany. They  elected  one  of  their  number  secretary  pro  tern.  They  executed  in  the  name  of 
the  company  a  note  and  mortgage  for  $15,000  to  D.  Koehler  and  C.  Bircher,  who  were  to  let 
the  company  have  $1,200  in  money,  $800  in  provisions,  and  pay  the  following  debts  of  the 
company: 

Metzer,  Koehler  &  Swab $8,570 

JohnC.  Fuhr 1,900 

Jacob  Koehler 1,256 

JohnM.  Levy 2,404 

Total $9,180 

Fuhr,  Jacob  Koehler  and  Levy  were  directors  6t  the  company.  The  mortgage  was  deliT- 
ered  to  Jacob  Koehler,  who  represented  the  mortgagees,  neither  of  whom  were  present,  and 
who  made  no  advances  to  the  company  until  some  time  afterwards.  Bircher,  the  mortgagee, 
subsequently  transferred  his  entire  interest  to  Koehler  and  Pfiffner,  two  of  the  directors. 
Held,  that  this  was  a  security  by  the  directors  of  their  own  debts  in  fraud  of  other  creditors, 
and  void.    Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black,  717. 

§  747.  A  director  of  a  corporation  is  a  trustee  of  its  property  and  assets  for  its  stockhold- 
ers and  creditors,  and  he  cannot  equitably  deal  with  such  property  for  his  own  advantage  and 
to  their  injury.  A  mortgage  of  the  corporate  property  to  secure  him  for  liability  upon  a 
note  upon  which  the  corporation  is  also  liable  is  invalid.    Corbett  t;.  Woodward,  5  Saw.,  417. 

§  748.  Powers  and  liabilities  of  the  president.—  The  general  power  conferred  by  a  rail- 
road corporation  upon  its  president  to  borrow  money  on  behalf  of  the  company,  in  such  sums, 
and  for  such  length  of  time,  and  at  such  rate  of  interest,  as  he  might  think  proi>er;  and  to 
purchase  iron,  rails,  locomotives,  machinery,  etc.,  for  the  company  on  such  terms  as  he  might 
deem  advisable ;  and,  in  order  to  carry  out  these  powers  and  authority,  to  make,  execute  and 
deliver  obligations,  bills  of  exchange,  contracts  and  agreements  of  the  company,  includes  the 
power  to  give  collaterals  as  security  for  money  borrowed,  or  for  the  payment  of  a  debt  in- 
curred by  the  purchase  of  iron,  etc.    Hatch  v.  Coddington,  &  Otto,  48. 

§  749.  Where  an  insurance  corporation  have  hel(l  out  their  president  as  authorized  to  make 
oral  contracts  of  insurance,  no  secret  limitation  of  this  authority  will  affect  third  persons 
dealing  with  him  without  notice  of  such  limitation.  Commercial,  etc.,  Ins.  Co.  t7.  Union  Mut. 
Itis.  Co.,  19  How.,  818. 

§  750.  A  corporation  may  borrow  money  from  its  president ;  and  while  a  contract  for  a 
loan  made  between  the  president  of  a  corporation  and  the  company  is  looked  upon  with  sus- 
picion and  disfavor  by  the  court,  it  may  be  enforced  when  shown  to  have  been  made  for  the 
benefit  of  the  company  and  to  be  just.    Combination  Trust  Co.  r.  Weed,*  2  Fed.  R.,  24. 
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g  761.  A  corporation  borrowed  $10,000  from  its  president  and  secured  payment  thereof  by 
delivering  to  him  a  number  of  shares  of  unissued  stock,  left  with  directors  of  the  company 
to  be  applied  to  the  advancement  of  its  best  interests  as  they  might  judge.  The  president 
deducted  from  this  $10,000  $1,000  as  a  commission  for  negotiating  the  loan,  which  was  in 
fact  made  by  a  third  party,  and  $1,000  further  in  payment  of  previous  indebtedness  justly  due 
to  him.  On  a  bill  filed  by  the  company  to  compel  an  accounting  and  to  enjoin  the  president 
from  disposing  of  said  securities,  decree  that  unless  the  corporation  should  pay  $8,000,  with 
interest  tht>reon  from  the  date  of  the  loan,  the  injunction  should  be  made  to  apply  only  to 
such  securities  as  should  remain  unsold  after  enough  had  been  sold  to  pay  the  sum  of  $8,000 
and  interest  as  aforesaid,  allowing  the  lender  to  proceed  and  sell  to  the  extent  necessary  to 
raise  that  amount    Ibid, 

§  7o!2.  The  president  of  a  corporation  occupies  a  position  of  trust  and  confidence  and  is 
liable  to  be  called  upon  to  account  for  and  make  restitution  of  any  part  of  the  property  con- 
fided to  his  management  and  care  which  is  improperly  applied  to  his  own  use.  (Citing  Jack- 
son  V,  Ludeling,  21  Wall.,  616;  Twinlick  Oil  Co.  v.  Marbury,  1  Otto,  587;  Koehler  v.  Iron  Co., 
2  Black,  721;  Drury  v.  Cross,  2  Wall.,  2d7;  Luxemburg  R.  Co.  v.  Maquay,  25  Beav.,  686; 
Cumberland  Coal  Co.  v.  Sherman,  80  Barb.,  558;  Dodge  v.  Woolsey,  18  How.,  381;  Hill  v. 
Frayer,  10  Har.,  324;  Ashurst's  Appeal,  10  P.  F.  Smith.  314.)    Ibid 

§  753.  The  president  of  a  corporation  is  not  liable  in  trespass  for  the  infringement  of  a 
patent,  where  he  ordered  of  a  car-builder  a  certain  number  of  cars  to  be  built  and  delivered 
containing  a  certain  improvement  on  which  a  third  person  owned  a  patent,  as  it  cannot  be 
said  that  he  authorized  the  contractor  to  use  the  patent  without  authority.  Lightner  v. 
Brooks,  2  Cliff.,  287. 

§  754.  The  execution  of  an  assignment  of  a  patent  by  the  president  of  a  corporation,  held, 
to  carry  not  only  the  Interest  of  the  corporation,  but  the  individual  interest  of  the  president 
also.    Campbell  r.  James,  17  Blatch.,  51.- 

§  755.  An  overdraft  of  money  by  the  president  and  secretary  of  a  corporation,  acting 
^thout  authority  from  directors,  may  be  ratified  by  resolution  of  such  directors  authorizing 
the  president  and  secretaiy  of  the  company  to  execute  a  note  for  the  amount  of  the  over- 
draft, and  the  company  would  be  liable  to  pay  such  note.  Anglo  Calif  ornian  Bank  t7.  Mahoney 
Mining  Co.,*  5  Saw.,  255. 

g  750.  The  president  of  a  Kentucky  railroad  company  may  acknowledge  a  mortgage  made 
^y  it  in  Ohio.  (Kelly  r.  Calhoun,  95  U.  S.,  710;  Martin  v.  Mobile  &  Ohio  R.  Co.,  7  Bush, 
177;  11  Wall..  476.)    Hodder  u.  Kentucky  &  Great  Eastern  R'y  Co.,*  7  Fed.  B.,  793. 

§  757.  Anthoritj  of  agents. —  Upon  a  i)etition  in  bankruptcy  filed  by  a  corporation,  it  is 
sufficient  that  the  petition  be  verified  by  an  agent  of  the  corporation.  Such  agent  need  not 
be  an  officer  of  the  corporation.  The  authority  of  the  agent  to  act  for  the  corporation 
shonid  be  set  forth  in  the  affidavit,  or  otherwise  established.  It  is  not  sufficient  to  state  it 
by  way  of  recital  in  the  affidavit.    In  re  Hanibel,*  9  Ch.  Leg.  N.,  165. 

g  758.  If  an  agent  of  a  company,  without  authority  so  to  do,  borrows  money  in  its  name, 
and  the  president  of  the  company  is  informed  of  such  borrowing  and  the  amounts,  and  a  de- 
mand is  made  for  payment,  and  within  a  reasonable  time  the  company  fails  to  disavow  the 
acts  of  its  agent  in  borrowing  the  money,  it  will  be  considered  as  assenting  to  the  loan  in  ita 
name.    Gold  Mining  Co.  r.  National  Bank,  6  Otto,  644. 

§  759.  Where  the  United  States  had  contracted  with  the  agent  of  a  corporation  for  the 
manufacture  of  certain  locks,  and  the  corporation  adopted  the  agent's  agreement  by  masu^ 
facturing  and  delivering  a  portion  of  the  locks  contracted  for,  it  became  the  agreement  of  the 
Gorporaticm  without  reference  to  precedent  authority  to  the  agent.  The  United  States  could 
not  after  tliat  question  the  agent's  authority.    International  Co.  v.  United  States,*  13  Ct.  d.. 


§  7<M>.  Where  the  board  of  directors  or  the  executive  committee  of  a  company  have  full 
power  to  make  contracts  on  its  behalf,  they  may  authorize  any  other  person,  as  the  agent  of 
the  company,  to  sign  such  contracts.    In  re  Great  Western  Tel.  Co.,  5  Biss.,  363. 

§  761.  A  corporation  cannot,  in  equity,  question  the  authority  of  its  agent  to  make  a  oon- 
tract  while  it  receives  the  benefit  of  the  contract.  W.  U.  TeL  Ca  v.  W.  &  AtL  R.  B.  Ca,  1 
Otto,  238. 

§  762.  The  agents  of  a  corporation  may  bind  it  by  parol.    Fanning  v.  Gregoire,  16  How., 

53a 

g  768.  The  agent  of  a  corporation  may  in  many  cases  bind  it,  and  subject  it  to  an  action  of 
auumpsit.    Chesapeake  So  Ohio  Canal  Co.  v.  Knapp,  9  Pet.,  565. 

g  764.  Where  an  agent  of  a  corporation  has  a  continuing  authority  exhibited  to  him  to 
perform  certain  acts  in  behalf  of  the  corporation,  persons  who  deal  with  the  agent  before 
notice  of  the  withdrawal  of  these  powers  are  not  affected  by  the  recalL  Hatoh  v.  Codding- 
toa,  5  Otto,  48. 
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§  765.  Where  an  agent  of  a  corporation  had  authority  to  make  a  contract  disposing  of  cer- 
tain bonds  belonging  to  the  corporation,  but  which  contract  was  to  be  inoperative  unless  the 
tx>ard  of  directors  should,  after  being  advised  thereof,  ratify  and  confirm  it,  it  was  held  that 
41  resolution  of  the  board,  sent  to  the  person  with  whom  the  agent  had  contracted,  asserting 
an  impossibility  to  comply  with  its  terms,  speaking  of  the  contract  as  made,  and  authorizing 
another  agent  to  procure  a  surrender  of  the  contract  and  a  return  of  the  bonds,  was  a  recog- 
nition of  the  contract  as  a  binding  obligation,  and  an  assertion  of  a  wish  to  obtain  a  release 
from  it.    Ibid, 

%  706.  Liability  of  offleers  for  debts.—  Under  a  general  act,  in  pursuance  of  which  a  bank- 
ing corporation  was  created,  providing  that  "the  total  amount  of  debts  which  such  associar 
tions  shall  at  any  time  owe,  exclusive  of  property  deposited  in  the  bank,  shall  not  exceed 
three  times  the  amount  oif  the  capital  stock  actually  paid  in  and  possessed ;  and  for  all  excess 
and  all  deficits  occasioned  by  the  insolvency  of  such  bank,  the  directors,  in  the  first  place, 
shall  be  liable  in  their  individual  capacity,  in  the  full  amount  of  thsir  real  and  personal  prop- 
erty ;  and  each  other  stockholder  shall  thereafter  be  also  liable  to  the  amount  of  stock  which 
he  shall  hold  in  such  association,  in  proportion  to  his  or  her  amount  of  stock."  it  is  held  that 
the  directors  are  liable  for  all  excess  of  debts  without  regard  to  the  insolvency  of  the  bank ; 
and  they  are  responsible  for  all  deficits,  in  case  of  insolvency,  without  reference  to  excess  of 
debts  incurred.     White  v.  How,  8  McL.,  111.    See  §§  680-^85. 

§  767.  Where  a  law  amending  the  charter  of  a  bank  makes  the  directors  responsible  for  the 
debts  of  the  bank  on  its  becoming  insolvent,  it  is  immaterial  whether  the  debts  were  incurred 
before  «or  after  the  amendatory  act  was  passed.    Ibid, 

§  768.  In  an  action  on  the  notes  of  a  bank  against  the  directors  thereof,  under  a  law  making 
the  directors  liable  in  their  individual  capacity  for  all  excess  of  indebtedness  over  a  certain 
amount,  and  all  deficits  occasioned  by  the  insolvency  of  the  bank,  it  is  no  defense  that  the 
notes  were  obtained  by  a  third  party  and  fraudulently  issued,  the  plaintiff  being  a  bona  fide 
holder;  nor  is  it  a  defense  that  the  affairs  of  the  bank  have  been  placed  in  the  liands  of  a 
receiver  with  a  view  of  closing  the  operations  of  the  bank.     Ibid. 

§  769.  Frauds, — At  a  meeting  of  the  trustees  of  a  bank  the  secretary  was  authorized  by 
vote  to  discharge  and  release  all  mortgages  belonging  to  the  bank.  In  recDrding  this  vote 
upon  the  minute  book  of  the  directors,  the  secretary  fraudulently  inserted  the  word  ''assigTi** 
between  the  words  ** discharge"  and  ** release,"  and  subsequently  assigned  a  note  and  mort- 
gage to  a  third  person,  to  whom  he  gave  a  certificate  to  the  effect  that  the  vote  of  the  trustees 
authorized  him  to  **  discharge,  assign  and  release  all  mortgages,"  etc.  Held,  tliat  such  thinl 
person  was  a  bona  fide  purchaser  without  notice  of  the  fraud  as  against  the  receiver  of  the 
bank.  A  corporation  is  estopped,  as  against  botia  fide  purchasers,  to  prove  any  fraud  or  irreg- 
ularity of  its  ofilcers  when  they  are  acting  within  the  scope  of  their  authority.  Whiting  t\ 
WelHn<;ton,  10  Fed.  R.,  811. 

§  770.  Power  as  to  commercial  paper.— An  agent  who,  as  agent,  signs  a  note  for  a  loan  of 
money  to  a  company  which  he  represents,  cannot  be  held  personally  liable  on  such  note  to 
one  who  disc^ounts  knowing  such  person  to  be  agent,  and  that  the  loan  is  intended  for  his 
company.     Bradley  v,  McKee,*  5  Cr.  C.  C,  298. 

§  771.  In  the  case  of  business  corporations  the  power  to  make  commercial  paper  is  a  neces- 
sary incident  to  the  business  which  the  corporation  is  created  to  transact,  and  the  usual  exec- 
utive ofiicers  of  the  company  are  presumed  to  act  within  the  scope  of  their  authority,  and 
every  intendment  should  be  to  support  the  paper  given,  especially  when  given  by  the  finan* 
cial  officer  of  tlie  company.     In  re  Great  Western  Tel.  Co.,  5  Biss.,  8G3. 

§  7  73.  Where,  according  to  the  by-laws  of  a  company,  a  promissory  note  belonging  to  it 
can  only  be  indorsed  by  the  secretary,  hdd,  that  a  director  of  a  company  and  his  partner  in 
business  would  be  chargeable  with  notice  of  this  by-law,  and  that  an  indorsement  of  Buch 
promissory  note  to  them  by  the  president  of  the  company  would  not  pass  the  title  thereto. 
Leavit  v.  Conn.  Peat  Co.,  6  Blatch.,  150. 

§  773.  A  note  was  indorsed  *'E.  F.  Drake,  Presdt,"  and  transferred  and  delivered  by  the 
president  of  the  Columbus  Insurance  Company.  Held^  per  Hall,  J.:  ** The  usage  is  universal 
for  the  president  and  cashier  of  incorporated  companies,  acting  as  the  executive  officers  and 
agents  of  such  companies,  to  make  in  their  behalf  indorsements  and  transfers  of  negotiable 
paper  by  simply  indorsing  their  names,  with  the  addition  of  their  titles  of  office.  I  cannot 
doubt  that  such  an  indorsement  is  sufficient  to  charge  the  corporation  under  whose  authority 
the  indorsement  is  made,  and  to  transfer  the  note  to  the  indorsee  so  that  the  latter  can  main- 
tain an  action  thereon  in  his  own  name."  (Citing  Folger  v,  Cliase.  18  Pick.,  63;  Brockway  v, 
Allen,  17  Wend.,  40;  Water vliet  Bank  v.  White,  1  Denio,  608;  Babcock  v.  Beamen,  1  Kern., 
200.)    State  Bank  of  Ohio  v.  Fox,*  8  Blatch.,  431. 

§  774.  The  authority  of  the  president  and  secretary  of  a  mining  company  to  draw  and 
sign  checks  upon  its  bank  account  may  be  created  by  the  usage  of  such  officers  to  draw 
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cbecks  with  knowledge  of  the  board  of  directors;  a  person  taking  checks  signed  by  such 
president  or  secretary  may  rightfully  presume  that  they  have  the  necessary  authority  to  sign 
sach  checks.    Mining  Co.  r.  Anglo  Califomian  Bank,*  14  Otto,  192. 

§  775.  An  agreement  made  by  the  president  and  cashier  of  a  United  Slates  bank,  that 
tiie  indorser  of  a  promissory  note  shall  not  be  held  liable  on  his  indorsement,  is  ultra  vires 
of  such  officers  and  not  binding.  It  is  not  the  duty  of  the  cashier  and  president  to  make 
Buch  contracts,  nor  have  they  power  to  bind  the  bank  except  in  the  discharge  of  their  ordinary 
duties.  All  discounts  are  made  under  the  authority  of  the  directors,  and  it  is  for  them  to  fix 
ajiy  conditions  which  may  be  proper  in  loaning  money.  The  bank  would  not  be  liable  even 
in  case  the  assurances  to  the  indorser  were  made  in  so  specific  and  direct  a  manner  as  to 
careate  a  personal  responsibility  on  the  part  of  the  cashier  and  president.  United  States  Bank 
«'.  Dunn,  6  Pet.,  58, 

§  7711.  The  treasurer  or  manager  of  a  trading  corporation  may,  by  the  law  of  Massachusetts, 
bind  the  company  to  the  payment  of  promissory  notes  made  in  pursuance  of  the  business  of 
the  company,  but  he  has  no  such  authority  in  respect  to  notes  given  for  the  accommodation 
of  thi^d  persons.  If,  however,  a  note  of  the  latter  kind  is  held  by  an  indorsee,  who  took  it 
for  value  before  it  was  due  and  without  notice,  his  title  is  good.  (Monument  Bank  v.  Globe 
Works,  101  Mas&,  57.)    Ex  parte  Estabrook,*  2  Low.,  547! 

§777.  Usage  may  authorize  the  treasurer  of  a  corporation  to  bind  it  by  a  promissory  note. 
In  re  Great  Western  Tel.  Co.,  5  Biss.,  363. 

§  778.  Officers  chargeable  with  notice.— A  director  of  a  corporation  is  chargeable  with 
knowledge  of  its  insolvency,  even  though  he  has  no  such  knowledge  in  fact  Corbett  v. 
Woodward,  5  Saw.,  417. 

§  779.  The  president  of  a  corporation,  the  plaintiff  in  the  case,  induced  the  defendant  to 
subscribe  to  certain  shares  of  the  capital  stock  of  the  company  under  an  agreement  for  the 
payment  of  $3,000  in  cash,  and  the  execution  by  defendant  of  his  note  for  $10,000  in  ninety 
days ;  Miid  shares  to  be  deposited  with  plaintiff  as  collateral  to  the  note,  and  with  the  privi- 
lege to  defendant  of  renewal,  and,  within  one  year,  to  forfeit  the  cash  paid  and  the  shares  of 
stock,  and  be  discharged  of  all  further  obligation  on  the  note.  In  order  to  negotiate  the 
note  and  enable  the  corporation  to  realize  thereon,  plaintiff  became  the  last  indorser.  The 
last  holder  obtained  judgment,  and  the  plaintiff,  as  indorser,  was  forced  to  pay  one-half  of 
the  amount  thereof,  and  now  brings  suit  to  recover  from  the  defendant.  The  court^ield  that 
what  the  plaintiff  knew  as  president  of  the  company  he  knew  privately.  He  knew,  conse- 
quently, that  the  note  was  to  be  renewed,  and  that  the  obligation  of  the  maker  was  to  cease 
on  noiice  given,  and  the  shares  of  stock  in  his  hands  to  be  forfeited,  whereby  the  maker  of 
the  note  (the  defendant)  was  to  lose  the  $3,000  in  cash  paid  by  him,  and  all  interest  in  the 
shares  of  stock.  Held,  also,  '*  if  the  court  looks  carefully  into  the  transaction  it  may  be  that 
the  plaintiff,  in  order  to  raise  funds  for  the  corporation,  or  for  his  private  purposes,  disposed 
of  the  note,  with  bis  indorsement,  regardless  of  the  agreement  made.  He  had  the  shares  in 
his  hands  as  collateral,  and  subject  to  forfeiture,  and  may  have  been  satisfied  therewith  as 
sufficient  indemnity.  If  the  note  had  never  been  negotiated,  then,  on  notice  given  by  the  de- 
fendant, the  $3,000  paid  in  cash  and  the  shares  of  stock  would  have  been  forfeited  to  the  cor- 
poration, and  the  transaction  closed.  But  the  corporation,  despite  the  agreement,  set  the  note 
afloat,  whereby  innocent  holders  for  value  were  protected,  but  the  plaintiff,  who  was  not  an 
innocent  holder,  and  who  knew  the  facts,  cannot  hold  the  defendant  for  what  he  (the  plaint- 
iff) has  had  to  pay  through  his  own  agency  in  this  scheme  to  defeat  the  rights  of  the  defend- 
ant. If  the  plaintiff  acted  in  this  mutter,  at  the  outcome,  for  said  corporation,  it  may  or 
may  not  be  that  he  has  a  cause  of  action  against  said  corporation.  He  cannot,  however,  sever 
his  knowledge  as  president  from  his  private  knowledge  of  what  he  did  as  president.  He 
knew  the  equities,  and  is  chai'geable therewith.     Lancaster  v.  Collins,*  2  McC.,  353. 


VII.  Powers,  Duties  and  Liabilities. 

ScHMARY  —  Limited  by  the  charter ,  ?§  780-786  —  Power  to  borrow  money,  §  787.—  Use  of  seed, 
§  788L —  When  acts  must  be  in  writing,  %^  789.  793,  797. —  Presumptions  from  acts  done, 
§§  790,  7dl.-- Existence  of  charter  presumed,  §  Idl,-— Acceptance  of  grants,  etc.,  presumed, 
g  792. —  Acts  proved  by  paroZ,  S^  793. —  Meetings,  %1M,— Provisions  of  charter  direct- 
ory, %  1^^— Power  to  hold  real  estate,  §g  798-80 1, —  Compositions  with  creditors,  §  802.— 
May  issue  bonds  to  contractors,  S  803. —  Issue  of  irredeemable  boTids,  §804. —  Loan  of 
money  on  note,  §  805.—  Disabling  contracts,  {§§  806,  82o.—  Lease  of  telegraph  line,  §§  807- 
SVZ,^  Contracts  against  public  policy,  §g  806,  813. —  Contract  to  transmit  messages  toith- 
out  chargcj  §§  818,  91^-^  Assigning  right  to  construct  telegraph  line,  §  814.—  Tdegrapt 
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lines  acquired  under  an  illegal  contract,  %  815. —  Special  advant-agea  to  an  individual^ 
§  816. —  Duty  to  maintain  telegraph,  %  817. —  Orant  accepted  with  conditions,  g  818. —  Pur- 
chased raUujay  subject  to  mortgage,  §  820. —  Power  to  mortgage,  §  821.—  Pouxr  to  purchaae 
railroad,  §  ^2%,— Ratification  of  lease,  §  823.—  Compensation  for  unexpired  part  of  raH- 
way  lease,  §  824. —  Ultra  vires  act  cannot  he  validated,  §  826.—  Power  to  sell  or  lease  road, 
§§  827,  828.— Pt)io**r  of  manufacturing  company  to  lease,  %  S2Q.— Consolidation,  §§  880- 
032,— Corporate  capacity  of  plaintiff  may  be  attached,  when,  §  838.— fbirer  to  receive 
tolls,  §§  834-839.— jlfa^  be  estopped  by  silence,  §  840.  — i^noer  to  guararUy  bonds,  §§  840, 
841. —  Acceptance  of  powers  conferred,  §  842. 

§  780.  Corporations  created  by  statute  depend  for  their  powers  and  the  proper  mode  of  ex- 
ercising them  upon  the  terms  and  true  construction  of  the  statute  itself.  Bank  of  United 
States  V.  Dandridge,  §§  843-854.    See  §  932. 

§  781.  The  powers  of  a  corporation  are  such  as  the  charter  creating  it  confers,  expressly  or 
by  necessary  implication.  American  Union  Telegraph  Co.  v.  Union  Pac.  R*y  Co.,  §^  875^381; 
Thomas  v.  Railroad  Co.,  §§  908-914. 

§  782.  A  corporation  can  only  act  in  the  manner  Indicated  in  its  charter ;  anything  abso- 
lutely prohibited  by  its  charter,  if  attempted  to  be  done,  is  a  nullity.  Russell  v.  Topping, 
§§855-861. 

§  783.  Corporate  powers  are  strictly  limited  to  those  conferred  by  the  charter,  eetpecially 
where  they  are  in  derogation  of  individual  rights.     Beaty  v.  Knowler,  §§  862-866. 

§  784.  A  corporation  created  by  statute  is  a  mere  creature  of  the  law  and  can  exercise  ^o 
powers  except  those  which  the  law  confers  upon  it  or  which  are  incident  to  its  existence. 
Perrine  v.  Chesapeake  &  Delaware  Canal  Co.,  ^  921-925. 

§  785.  An  averment  that  a  corporation  has  power  to  execute  a  contract  must  be  considered 
in  connection  with  the  charter  of  the  company,  from  whence  all  its  power  to  contract  is  de- 
rived.   Western  Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  §^  884-889. 

§  786.  Any  ambiguity  in  the  terms  of  the  grant  must  operate  against  the  corporation  and 
in  favor  of  tlie  public.  The  corporation  cannot  claim  anything  not  clearly  given  by  the  law. 
Perrine  r.  Chesapeake  &  Delaware  Canal  Co.,  §§  921-925. 

§  787.  Express  power  to  borrow  money  is  not  necessary,  for  that  is  implied  in  the  creation 
Of  all  business  corporations.    Branch  v,  Atlantic  &  T.  R.  Co.,  §§  901-907.    See  §  957. 

§  788.  In  ancient  times  corporations  could  do  nothing  except  by  deed  under  their  common 
seal.  Now,  however,  they  can  do  many  things  by  agents  duly  appointed  and  authorized  by 
votes  and  by-laws  to  act  as  such.  Bank  of  United  States  v.  Dandridge,  §§  843-854.  See 
§§  1038,  1069. 

§  789.  Unless  the  general  law  or  the  special  statute  creating  the  corporation  requires  that 
particular  acts  of  the  corporation  be  evidenced  by  writings,  written  proof  of  such  acts  is  not 
necessary.    Ibid^ 

§  790.  The  acts  of  artificial  persons  confer  the  same  presumption  as  the  acts  of  natural 
persons.  Each  confers  presumptions,  from  acts  done,  of  what  must  have  preceded  them  as 
matters  of  right  or  matters  of  duty.    Ibid. 

§  701.  The  most  vital  acts  and  incidents  of  a  corporation  may  depend  upon  presumption. 
Even  the  existence  of  a  charter  will  sometimes  be  presumed.     Ibid, 

§  702.  The  acceptance  and  assent  of  a  corporation  to  grants  and  deeds  beneficial  to  it  will 
be  presumed  as  in  the  case  of  natural  persons.    Ibid, 

§  793.  Acts  of  a  corporation  not  recorded  may  be  established  by  parol  proofs  and  by  pre- 
sumptive proof.    Ibid. 

g  794.  Under  the  charter  of  the  Bank  of  the  United  States,  the  directors  were  a  body  of 
agents,  and  their  meetings  did  not  constitute  meetings  of  the  corporation.    Ibid, 

%  705.  The  directors  of  a  bank  were  required,  as  a  board,  to  approve  of  the  bond  of  its 
cashier.  They  were  required  to  keep  books,  which  should  disclose  the  general  state  of  the 
bank's  affairs,  but  it  was  not  in  terms  required  that  their  approval  of  the  cashier's  bond 
should  be  in  writing  or  entered  of  record.  This  matter  was  left  to  the  general  discretion  of 
the  corporation  and  of  the  directors.  Held,  that  the  approval  of  such  cashier's  bond  need 
not  be  shown  by  writing  or  record,  but  might  be  proved  by  secondary  evidence.    Ibid, 

%  796.  Where  the  provisions  in  a  charter  or  by-law  of  a  corporation  are  merely  directory, 
third  persons  cannot  take  advantage  of  an  omission.    Ibid, 

§  707.  The  acts  of  a  single  authorized  agent,  acting  within  the  scope  of  his  authority,  will 
bind  his  principal,  whether  such  principal  be  a  natural  or  an  artificial  person,  although  there 
be  no  written  minutes  of  the  act.  The  rule  is  the  same  with  reference  to  the  acts  of  a  boaiti 
of  directors.    Ibid. 

§  708.  A  corporation  at  common  law  may  purchase,  hold  and  convey  real  property.  Bas- 
0eU  v.  Topping,  §§  855-861.    See  §g  962,  965. 

894 


POWERS,  DUTIES  AND  LIABILITIES.  §§  799-809. 

§  799.  A  bank  under  its  charter  had  power  to  purchase,  hold  and  convey  (1)  real  estate,  re- 
quired for  its  immediate  business  accommodation;  (2)  property  mortgaged  to  it  to  secure  loans 
or  debts ;  (3)  property  conyeyed  to  it  to  satisfy  debts,  and  such  property  as  should  be  purchased 
at  sales  upon  judgments,  decrees  or  mortgages  obtained  or  made  for  debts  contracted  in  the 
course  of  its  dealings.  It  had  a  second  mortgage  on  property,  which  was  sold  under  a  decree 
of  foreclosure  of  the  first  mortgage,  and  it  purchased  such  property  at  the  sale  under  the  first 
mortgage.  Helti,  that  such  purchase  by  the  bank  was  lUtra  vires;  that  the  receipt  of  the  pur- 
chase price  of  such  property  from  the  bank  did  not  estop  the  person  receiving  it  from  disput- 
ing the  power  of  the  bank  to  purchase  the  propeif ty,  and  that  its  grantee  in  possession  of  such 
property  could  be  ejected.    IbicL 

§  80d«  Authority  was  given  to  a  company  to  hold  possession  of  certain  lands  for  the  pur- 
pose of  extinguishing  the  Indian  title,  etc.,  and  to  levy  a  tax  to  pay  '*  necessary  expenses  '*  of 
the  company.  Held,  that  this  did  not  include  a  power  to  levy  and  collect  a  tax  to  raise  money 
to  pay  a  tax  imposed  by  the  state  upon  the  lands  in  possession  of  such  company,  and  that  a 
tax  sale  of  such  lands  made  by  the  company  for  non-payment  of  such  taxes  against  minors 
and  other  heirs  of  a  grantee  of  such  lands  from  the  state  was  void.     Beaty  v.  Knowler, 

§  801.  A  corporation  may  without  special  authority  dispose  of  lands,  goods,  chattels,  or  of 
any  interest  in  the  same,  as  it  deems  expedient,  and  in  the  course  of  its  legitimate  busines9 
may  make  a  bond,  mortgage,  note  or  draft.    White  Water  Valley  Co.  v.  Vallette,  §g  867-870. 

§  802.  Corporations  miy  without  special  authority  make  compositions  with  creditors,  orsLOt 
aasignment  for  their  benefit,  with  preferences,  except  when  restrained  by  law.    Ibid. 

§  808.  A  canal  company,  having  **  full  power  '*  specially  conferred  to  negotiate  any  loan  or 
loans  that*  it  may  deem  expedient  for  carrying  out  any  or  all  of  the  objects  of  its  charter^ 
may  issue  bonds  in  payment  of  a  contractor  for  labor  and  materials  f  urnislied  in  constructing 
the  canal ;  especially  where  the  construction  contract  under  which  the  bonds  were  issued  has 
been  legalized  by  a  special  act  of  the  legislature.    Ibid. 

g  804.  A  railroad  company,  desiring  to  fund  its  indebtedness,  proposed  an  issue  of  $34,^0,000 
in  $30  bonds,  to  be  sold  to  stockholders  at  $15  each.  These  bonds  were  never  to  mature ;  that 
is,  there  would  be  no  liability  on  the  company's  part  ever  to  pay  the  principal.  They  were 
entitled,  after  the  common  shares  had  had  a  dividend  of  six  per  cent.,  to  all  that  was  earned 
up  to  six  per  cent.,  and  thereafter  to  a  further  dividend  pari  passu  with  the  common  shares, 
Heldj  that  the  corporation  possessed  power  to  issue  the  bonds  only  by  virtue  of  its  authority 
to  borrow  money ;  that  the  borrowing  of  money  implied  a  return  of  the  principal  borrowed 
at  some  future  time,  and  that,  since  these  bonds  were  irredeemable,  no  return  of  the  principal 
being  provided  for,  they  were  ultra  trires,  and  their  issue  would  be  enjoined.  Taylor  v.  Phila- 
delphia &  Reading  R*y  Co.,  §§  871,  872. 

§  S05.  Where  a  company  loans  money  secured  by  the  note  of  the  borrower,  neither  he  nor 
his  surety  indorsing  such  note  can  set  up  in  defense  to  an  action  upon  it  that  the  loan  of 
money  on  the  security  of  a  note  was  tdtra  vires  of  the  company.  The  question  of  how  a 
company  shall  invest  its  funds  and  what  security  it  shall  take  for  them  is  a  question  between 
itself  and  the  sovereignty  that  created  it,  and  not  a  question  between  borrowers  and  the 
company.    Mutual  Life  Ins.  Co.  v.  Wilcox,  g§  873,  874. 

|S  80ft.  Where  a  corporation,  like  a  railroad  company,  has  granted  to  it  by  charter  a  fran- 
chise intended  in  a  large  measure  to  be  exercised  for  the  public  good,  the  due  performance 
of  those  functions  being  the  consideration  of  the  public  grant,  any  contract  which  disables 
the  corporation  from  performing  those  functions  —  which  undertakes,  without  the  consent 
of  the  state,  to  transfer  to  others  the  rights  and  powers  conferred  by  the  charter,  and  to  re- 
lieve the  grantees  of  the  burden  which  it  imposes, —  is  a  violation  of  the  contract  of  the  state, 
and  is  void  as  against  pubUc  policy.    American  Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  §§  875- 

g  807.  A  railroad  company  created  to  lay  out,  '*  locate,  construct,  furnish,  maintain  and 
enjoy  a  continuous  railroad  and  telegraph,  with  appurtenances,*'  has  no  authority  to  lease  to 
a  telegraph  company  all  its  telegraph  lines,  wires,  poles,  Instruments,  offices,  and  all  other 
property  by  it  possessed,  appertaining  to  the  business  of  telegraphing,  for  the  purpose  of 
sending  messages  and  doing  a  general  telegraphic  business  along  its  line  of  way.    Ibid.    See 

g  loie. 

g  808.  The  right  to  operate  a  telegraph  line  and  to  fix  and  collect  tolls  for  the  use  of  the 
same,  conferred  by  congress  upon  a  railroad  company,  cannot  be  leased  or  alienated  by  such 
railroad  company  to  a  telegraph  company.    Ibid. 

6  909.  A  railroad  company  which  has  made  an  uUi'a  vires  lease  of  its  telegraph  lines  and 
pioperty,  together  with  the  right  to  use  and  operate  the  same  as  a  telegraph,  to  another  com- 
pany, cannot  rescind  such  ultra  vires  lease,  and  on  its  own  motion  take  possession  of  the 
lin^  offices  and  property,  without  first  returning  the  consideration  received  therefor  from 
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the  telegraph  company,  and  applying  to  a  court  for  a  judicial  rescission  of  the  lease,  and  for  a 
decree  awarding  it  possession  of  the  property  in  controversy.  Ibid.;  Atlantic  &  Pac.  Tel. 
Co.  V.  Union  Pac.  R'y  Co.,  1  McC,  541  (g§  875-881). 

§  810.  Where  a  railway  company  made  a  contract  absolutely  void,  because  ultra  tn'res, 
leasing  its  telegraph  property  to  another  company,  and  subsequently  rescinded  such  contract 
and  took  peaceable  possession  of  the  property,  accompanied  by  legal  proceedings  to  have  the 
contract  judicially  declared  null,  and  for  an  account  to  be  taken  between  the  parties,  heid^ 
that  the  defendant  in  such  proceedings  could  not  compel  a  restitution  of  the  property  under 
the  contract  pending  the  proceedings.  Central  Branch  Union  Pac.  R.  Co.  v.  Western  Union 
Tel.  Co.,  §§  882,  883. 

§  811.  State  railroad  companies  incorporated  into  the  Pacific  railroad  system  are  subject 
to  the  terms  and  conditions  imposed  by  the  act  of  July  1,  1862,  including  the  restriction 
from  making  a  contract  to  transfer  their  telegraph  lines.  The  Union  Pacific  Railroad  Com- 
pany was  not  authorized  by  its  charter,  and  amendments  thereto,  to  alienate  its  telegraph 
franchises,  or  any  propeity  necessary  to  the  performance  by  it  of  the  duties  imposed  by  its 
charter.    Western  Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  g§  884-889. 

§  812.  Under  the  act  of  July  2,  1864,  the  Union  Pacific  Railroad  Company  could  transfer 
to  the  United  States  Telegraph  Company  the  right  to  operate  the  line  of  telegraph  required 
by  the  railroad  charter  to  be  operated.    Ibid, 

§  818.  A  stipulation  that  a  telegraph  company  was  to  transmit,  without  charge,  the  fam- 
ily, private  and  social  messages  of  executive  officers  of  a  railroad  company  is  against  public 
policy,  and  avoids  the  whole  contract  in  which  it  is  contained.    Ibid.    See  §  819. 

§  814.  Under  the  act  of  July  2,  1864,  the  United  States  Telegraph  Company  had  a  right  to 
assign  to  the  Western  Union  Telegraph  Company  its  right  to  construct  a  line  of  telegraph  on 
the  line  of  the  Kansas  Pacific  Railroad  Company,  and  did  so  assign  it.  Western  Union  TeL 
Co.  V.  Union  Pac  R.  Co.,  g§  890-892. 

§  815.  Where  telegraph  lines  and  property  have  been  acquired  under  an  illegal  contract, 
equity  will  regulate  the  control  and  disposition  of  such  property  as  between  the  two  contracting 
parties,  who  are  joint  owners  of  it,  one  of  whom  will  be  restrained  by  injunction  from  taking 
possession  of  the  property  accumulated  until  an  accounting  and  settlement  can  be  had.     Ibid. 

§  816.  Where  one  of  a  body  of  individuals  jointly  interested  in  a  matter  consents  to  take  a 
special  advantage  to  himself,  and  receives  a  valuable  consideration  for  using  his  effort  to  pro- 
cure the  coDsent  of  the  whole  for  the  benefit  of  a  third  party,  if  such  receipt  of  special  advan- 
tages, whether  of  money  or  property,  be  kept  secret  from  his  copartners,  or  the  stockholders 
or  others  interested  with  him  in  the  same  matter,  and  they  act  upon  the  belief  that  he  is  gov- 
erned by  no  other  interest  than  that  which  is  common  to  them  all,  the  contract  so  obtained 
on  the  part  of  the  third  person  is  flagitious,  and  should  be  held  to  be  void.  But  the  facts  that 
there  is  no  attempt  to  conceal  from  all  parties  interested  a  clause  in  the  contract  by  which 
executive  officers  of  a  corporation  are  to  have  special  privileges  in  the  use  of  telegraph  wires, 
which  privileges  accrued,  not  to  the  individual,  but  to  the  office,  and  ceased  as  to  the  person 
so  soon  as  he  ceased  to  be  an  executive  officer,  and  the  privileges,  were  not  enjoyed  for  any 
length  of  time  by  any  one  individual,  and  amounted  pecuniarily  to  but  a  small  sum,  might 
take  the  case  outside  of  the  above  principle.  Western  Union  Tel.  Co.  v.  Union  Pac.  R'y  Co., 
§§  89a-900. 

§817.  The  Kansas  Pacific  Railroad  Company  made  a  contract  with  the  Western  Union 
Telegraph  Company,  by  which  it  was  agreed  to  construct  a  telegraph  line  along  the  railroad. 
The  railroad  company  was  to  have  the  exclusive  use  of  one  or  more  wires  necessary  for  the 
transaction  of  its  business,  but  was  to  send  over  such  wires  no  commercial  messages.  The 
telegraph  company  was  to  have  the  exclusive  use  of  the  other  wires.  On  a  bill  for  an  in- 
junction to  restrain  the  railroad  company  from  using  its  wires  for  commercial  purposes,  and 
to  restrain  it  from  uniting  the  wires  of  the  telegraph  company  with  those  of  the  American 
Union  Telegraph  Company, /le/d,  that  the  acts  of  congress  of  1862  and  1864,  called  "The 
Pacific  Railroad  Acts,"  imposed  on  the  railroad  company  the  obligation  of  building  a  tele- 
graph line  along  its  right  of  way,  and  of  operating  that  line,  or  having  it  operated  under  its 
control,  which  obligation  It  could  not  abandon;  and  that  in  the  absence  of  other  legislation 
the  contract  made  would  be  void,  because  in  conflict  with  these  acts  of  congress ;  but  that 
such  contract  was  validated  by  an  act  approved  July  2,  1864,  authorizing  the  railroad  com- 
pany to  enter  into  an  arrangement  with  the  United  States  Telegraph  Company  (of  which  the 
Western  Union  Telegraph  Company,  complainant,  is  successor),  so  that  a  line  of  telegraph 
might  be  made  upon  the  line  of  its  railroad  and  branches  as  fast  as  built,  and  making  a  trans- 
fer to  it  of  the  telegraph  lines  on  said  railroad  and  branches  a  fulfilment  on  the  part  of  the 
railroad  company  of  the  provisions  of  the  acts  of  1862  and  1864 ;  and  that  th^  use  of  the  line 
by  the  railroad  for  commercial  purposes,  and  its  transfer  to  the  rival  telegraph  company, 
were  properly  enjoined.    Ibid. 
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§  818.  A  state  railway  corporation  which  had  accepted  the  grant  of  the  Uait^'d  States  of 
millions  of  money  by  way  of  subsidy,  and  millions  of  acres  of  land  and  niiny  otiier  advan- 
tages, must  be  held  to  have  accepted  the  entire  act  of  congress  with  all  the  conditions  which 
it  imposed.    Ibid. 

%  819.  Whether  a  clause  in  a  contract,  by  which  the  telegraph  company  binds  itself  to 
carry  over  its  lines  private  and  family  messages  of  executive  railway  officers,  without  charge 
to  them,  invalidates  the  entire  contract,  doubted.    Ibid.    See  §  818. 

§  820.  A  purchased  railway  is  subject  to  previous  mortgages  made  by  its  purchaser,  but 
not  to  the  prejudice  of  prior  mortgages  on  the  purchased  property.     Branch  v.  Atlantic  &- 
Gulf  R.  Co.,  §§  901-907. 

§  821.  A  railway  company  having  power  to  sell  may  mortgage  its  road  and  the  franchise 
therewith  connected,  and  necessary  to  run  and  operate  the  same,  not  including  the  f  i*anchise 
c^  being  a  corporation.    Ibid, 

g  823.  Authority  *'to  have,  purchase,  possess,  enjoy  and  retain  lands,  rents,  hereditaments, 
tenements,  goods,  chattels  and  efifects,  of  whatsoever  kind,  nature  or  quality  the  same  may 
be,  and  the  same  to  grant,  sell,  demise,  alien  or  dispose  of/'  is  sufficient  to  enable  the  company 
to  which  it  is  granted  to  purchase  a  railroad,  if  not  precluded  from  doing  so  by  the  objects  and 
purposes  of  its  charter,  but  is  not  sufficient,  without  the  aid  of  other  legislation,  to  enable  it 
to  purchase  and  possess  a  line  of  road  outside  the  limits  prescribed  by  it.    Ibid, 

§  828.  The  use  of  the  word  **  lessees  **  in  an  act  amendatory  of  a  charter  is  not  a  ratification 
by  the  legislature  of  an  tUtra  vires  lease  executed  by  the  company.  Thomas  v.  Railroad  Co., 
gS  908-914. 

§  824.  Compensation  for  the  unexpired  part  of  an  tUtra  vires  railway  lease  is  not  warranted 
by  the  fact  that  it  was  in  part  an  executed  contract.    Ibid, 

§  825.  Where  a  coi*poration,  like  a  railway  company,  has  granted  to  it,  by  charter,  a  fran- 
chise intended  to  be  exercised  for  the  public  good,  the  due  performance  of  its  functions 
being  the  consideration  of  the  public  grant,  any  contract  which  disables  the  corporation  fron^ 
performing  those  functions,  which  undertakes,  without  the  consent  of  the  state,  to  transfer 
to  others  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve  the  grantees  of  the; 
burden  which  it  imposes,  is  a  violation  of  the  contract  with  the  state,  and  is  void  as  against 
pablic  policy.    Ibid. 

§  826^  Stockholders  cannot,  even  by  unanimous  consent,  validate  an  tUtra  vires  act  of  the 
corporation.    Ibid 

§827.  A  provision  in  a  charter  *'  that  it  shall  be  lawful  for  the  said  company,  at  any  time 
daring  the  continuance  of  its  charter,  to  make  contracts  and  engagements  with  any  other 
corporation,  or  with  individuals,  for  the  transporting  or  conveying  any  kind  of  goods,  prod- 
uce, merchandise,  freight  or  passengers,  and  to  enforce  the  fulfilment  of  such  contracts,** 
does  not  confer  permission  to  sell,  lease  or  transfer  to  others  the  entire  road,  and  the  rights 
and  franchises  of  the  corporation.    Ibid, 

g  828.  A  contract  by  which  a  railroad  and  all  appurtenances  and  franchises,  including  the 
right  to  do  the  business  of  a  railroad  and  collect  the  proper  tolls,  are  for  a  period  of  twenty 
years  transferred  by  a  company  to  the  plaintiffs,  from  whom  in  return  it  receives  as  rent  one- 
half  of  all  the  gross  earnings  of  the  road,  and  providing  for  a  right  of  re-entry  on  failure  to 
perform  covenants,  in  addition  to  a  special  right  to  terminate  the  contract  on  notice,  and  the 
usual  covenant  for  repairs  and  proper  running  of  the  road,  is  a  lease,  even  though  the  lessor 
reserve  the  right  to  require  the  discharge  of  any  one  in  the  service  of  the  lessees  upon  re- 
quest of  the  lessors.    Ibid, 

g  829.  A  corporation  created  for  the  manufacture  of  iron,  steel  and  other  metals,  and  hav- 
ing power  to  purchase,  lease,  hold,  mortgage  and  sell  real  estate  and  mining  rights,  has  no 
power  to  lease  its  whole  plant  for  a  term  of  not  less  than  five  years,  with  an  option  in  the 
lessee  to  purchase  the  premises  at  a  price  to  be  fixed  in  the  contract.  The  charter  contem- 
plates the  prosecution  of  the  business  described  in  it  by  the  corporation  itself,  and  a  lease  or 
other  contract  which  involves  a  relinquishment  of  this  faculty,  or  a  transfer  of  it  to  others,  is* 
beyond  the  scope  of  the  power  of  the  corporation.  Cass  v.  Manchester  Iron  &  Steel  Co., 
§g  915,  916. 

§  880.  An  act  authorizing  the  consolidation  of  existing  companies  does  not  apply  to  a  gas 
company  chartered,  but  not  authorized  to  do  business  until  a  time  subsequent  to  the  date  of 
the  attempted  consolidation.  New  Orleans  Gas-light  Co.  v.  Louisiana  Light  &  Heat  Produc- 
ing Manufg  Co.,  g§  917-920.    See  §§  824,  629. 

§  881.  An  act  authorizing  the  consolidation  of  corporations  "  whose  objects  and  business 
were  of  the  same  nature,"  does  not  authorize  the  merger  of  a  gas  company,  it  being  a  cor- 
poration possessing  an  exclusive  monopoly  and  business  unlike  the  business  of  any  other 
company.    Ibid. 
S  882.  Consolidation  diseolves  the  old  corporations  and  creates  a  new  one.    Ibid, 
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g  888.  Where  defendants  are  sued  on  rights  depending  upon  the  corporate  capacity  of  the 
complainant,  such  corporate  rights  may  be  attacked  as  a  means  of  defeating  the  suit.     Ibid. 

%  884.  If  no  power  is  given  to  a  canal  company  to  demand  tolls  from  passengers,  or  from 
vessels  on  account  of  passengers  on  board,  no  such  power  can  be  exercis^nl  and  no  such  toUs 
lawfully  taken.    Perrine  v,  Chesapeake  &  Delaware  Canal  Co.,  g§  931-9:^5. 

§  885.  A  canal  company  chartered  by  a  state  is  not  the  absolute  owner  of  its  works  and  of 
the  land  it  occupies,  and  cannot,  on  the  ground  of  such  ownership,  demand  compensation  from 
any  person  passing  over  its  property.  Its  title  to  such  property  is  not  derived  by  common 
law  principles  nor  are  its  rights  measured  by  the  rights  of  the  common  law.  It  has  no  rights 
of  property  except  those  derived  from  its  charter,  and  it  can  exercise  no  powers  over  tho 
property  it  holds  except  those  with  which  the  charter  has  clothed  it.    Ibid. 

§  886.  Under  a  charter  authorizing  tolls  on  goods  and  empty  boats  no  tolls  can  be  laid  on 
passengers,  nor  can  a  canal  company  refuse  permission  to  a  boat  laden  with  merchandise  to 
pass  through  the  canal  because  it  has  a  passenger  on  board  and  refuses  to  put  him  off  or  to 
pay  toll  on  his  account.    Ibid, 

%  837.  One  paragraph  of  a  charter  prescribed  the  tolb  which  a  canal  company  might  de- 
mand, and  required  **  Every  boat  or  vessel  which  has  not  commodities  on  boai*d  to  pay  the 
sum  of  $4* shall  pay  so  much  as  with  the  commodities  on  board  shall  yield  the  sum  aforesaid, 
and  every  empty  boat  or  vessel  $4,  except  an  empty  boat  or  vessel  returning  whose  load  has 
already  paid  the  tolb  affixed,  in  which  cases  she  shall  repass  toll  free,  provided  the  said  ves- 
6el  shall  return  within  fourteen  days  after  paying  said  tolls.'*  Held,  that  upon  a  fair  con- 
struction of  the  language  of  this  section  the  canal  was  intended  to  be  a  public  higliway,  and 
that  every  boat  or  vessel  suited  to  its  navigation  was  to  be  at  liberty  to  pass  tlirough  upon 
payment  of  the  tolls  therein  specified ;  and  if  nothing  was  on  board  upon  which  toll  could  be 
demanded,  it  still  had  a  right  to  pass  upon  payment  of  the  toll  imposed  upon  the  vesseL. 
Ibid. 

§  888.  A  canal  charter  declared  that  the  canal  *' shall  forever  thereafter  be  estimated  and 
taken  to  be  navigable  as  a  public  highway,  free  for  the  transportation  of  all  goods,  commodi- 
ties or  produce  whatsoever,  on  payment  of  the  tolls  imposed  by  this  act.*'  Held,  that  the 
words  '*  free  for  the  transportation  of  all  goods,  commodities  and  produce  whatsoever,"  were 
a  limitation  of  the  powers  of  the  corporation  and  not  a  restriction  upon  the  rights  of  the 
public,  who  were  not  limited  to  the  transportation  through  it  of  goods,  commodities  and 
produce,  but  might  send  through  it  empty  boats  and  boats  with  passengers.    Ibid. 

§  889.  Where  a  right  of  passage  through  a  canal  was  by  its  charter  given  to  vessels  with 
commodities  on  board,  or  empty  vessels,  lidd,  that  this  did  not  preclude  vessels  with  one  or 
more  passengers  on  board  from  passing  through  the  canaL    Ibid. 

§  840.  A  corporation- as  well  as  an  individual  may  be  estopped  by  its  silence  or  course  of 
conduct.  Thus,  where  a  railway  company  guarantied  the  bonds  of  another  company,  and  its 
stockholders,  by  a  majority  vote,  approved  such  guaranty,  held,  that  as  to  bona  fide  purchas- 
ers of  such  bonds  without  notice  and  for  value  the  railway  company  were  estopped  to  deny 
its  authority  to  make  such  guaranty.  Zabriskie  v.  Cleveland,  Columbus  <Sb  Cincinnati  R.  Co., 
^  926-931.    See  §  1001. 

§  841.  In  Ohio  the  raUway  companies  were  authorized  by  statute  to  aid  by  subscription  or 
otherwise  other  railway  companies,  for  the  purpose  of  extending  their  connection.    Ibid. 

§  842.  Where  a  general  statute  confers  a  power  on  a  railway  corporation,  but  requires  that 
such  i)ower  shall  be  accepted  by  filing  with  the  secretary  of  state  a  written  acceptance 
thereof,  a  railway  company  may  be  held  responsible  for  the  exercise  of  such  (xiwer  although 
«uch  acceptance  was  never  filed.  It  may  be  inferred,  so  far  as  tliird  persons  are  concerned, 
from  the  conduct  of  such  railway  company.    Ibid, 

(Notes.— See  §§  983-1080.] 

BANK  OF  UNITED  STATES  v.  DANDRIDQE. 
(12  Wheaton,  64-116.     1827.) 

Opinion  by  Mb.  Justice  Stoky. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  conrt  for  the 
district  of  Virginia.  The  original  action  was  debt  on  a  bond  purporting  to  be 
eigned  by  Dandridge,  as  principal,  and  Carter  B.  Page,  Wilson  Allen,  James 
Brown,  Jr.,  Thomas  Taylor,  Harry  Heth  and  Andrew  Stevenson,  as  his  sure- 
ties, and  was  brought  jointly  against  all  the  parties.    The  condition  of  the 

bond,  after  reciting  that  Dandridge  had  been  appointed  cashier  of  the  office  of 
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disconnt  and  deposit  of  the  Bank  of  the  United  States,  at  Richmond,  Virginia, 
was  that  if  he  should  well  and  truly  and  faithfully  discharge  the  duties  and 
trust  re|x>sed  in  him  as  cashier  of  the  said  office,  then  the  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.  The  declaration  set  forth  the 
condition  and  assigned  various  breaches.  Dandridge  made  no  defense,  and  the 
suit  was  abated,  as  to  Ileth,  by  his  death.  The  other  defendants  severed  in 
their  plea&.  It  is  not  thought  necessary  to  state  the  pleadings  at  large;  it  is 
sufficient  to  state  that  Stevenson  and  Allen  pleaded,  among  other  pleas,  non  est 
factum  generally,  and  also  special  pleas  of  non  eat  factum^  on  which  issues 
were  joined,  and  that  all  the  defendants,  in  various  forms,  pleaded  that  the  in- 
strument was  not  the  deed  of  Stevenson,  and  further  pleaded  that  the  bond 
had  never  been  approved  according  to  the  provisions  of  the  thirtieth  article  of 
the  rules  and  regulations  of  the  bank.  Issues  were  also  taken  on  these  pleas, 
and  the  cause  came  on  for  trial  upon  all  the  issues  of  fact. 

At  the  trial  evidence  was  offered  for  the  purpose  of  establishing  the  due  ex- 
ecution of  the  bond  by  the  defendants,  and  particularly  by  Stevenson  and 
Alien,  and  its  approval  by  the  plaintiffs.  The  evidence  was  objected  to  on  be- 
half of  the  defendants  as  not  sufficient  to  be  left  to  the  jury  to  infer  a  delivery  of 
the  bond  and  the  acceptance  and  approval  thereof  by  the  directors  of  the  bank 
according  to  the  provisions  of  their  charter,  and  the  objection  was  sustained,  the 
court  bemg  of  opinion  that  although  the  scroll  affixed  by  Allen  to  his  name  is,  in 
Virginia,  equivalent  to  a  seal  of  wax,  and  although  proof  of  the  hand  writing  of 
Stevenson,  and  the  bond  being  in  possession  of  the  plaintiffs,  and  put  in  suit  by 
them,  and  tiie  introduction  of  Dandridge  into  the  office  of  cashier,  and  his  contin- 
uing to  act  in  that  office,  would,  in  general,  h^  prima  facie  evidence  to  be  sub- 
mitted lo  the  jury  as  proof  that  the  bond  was  fully  executed  and  accepted,  yet  it 
was  not  evidence  of  that  fact,  or  of  the  obligation  of  the  bond  in  this  case,  be- 
cause, under  the  act  of  congress  (3  Stats,  at  Large,  206)  incorporating  the  Bank  of 
the  Uuitevl  States,  the  bond  ought  to  be  satisfactory  to  the  board  of  directors, 
before  the  cashier  can  legally  enter  on  the  duties  of  his  office,  and  consequently 
befort*  his  sureties  can  be  responsible  for  his  non-performance  of  those  duties; 
and  that  the  evidence  in  this  case  did  not  prove  such  acceptance  and  approba- 
tion of  the  bond  as  is  required  by  law  for  its  completion.  This  opinion  consti- 
tutes the  subject-matter  of  the  first  bill  of  exceptions. 

Further  evidence  was  then  offered  by  the  plaintiffs  for  the  same  purpose,  the 
particulars  of  which  are  not  now  necessary  to  be  enumerated;  to  which  the 
defendants  took  various  objections,  and  contended,  among  other  things,  that 
the  whole  of  the  evidence,  if  legal,  was  not  sufficient  to  go  to  the  jury,  upon 
nvhich  to  infer  the  delivery  of  the  paper  as  the  act  and  deed  of  the  defendants, 
and  its  acceptance  and  approbation  by  the  directors  of  the  bank,  pursuant  to 
their  charter;  which  objection  was  sustained,  and  the  court  excluded  the  whole 
and  every  part  of  the  said  evidence  from  the  jury,  being  of  opinion  that  the 
board  of  directors  keep  a  record  of  their  proceedings,  which  record  or  a  copy 
of  it,  showing  the  assent  of  the  directors  to  this  bond,  was  necessary  to  show 
that  such  assent  was  given;  and  if  such  assent  had  not  been  entered  on  the 
record  of  the  proceedings  of  the  said  directors,  the  bond  was  ineffectual,  and 
no  claim  in  favor  of  the  plaintiffs  could  be  founded  thereon  against  the  defend- 
ants in  these  issues.  This  opinion  of  the  court  constitutes  the  subject-matter 
of  the  second  bill  of  exceptions. 

It  has  become  the  duty  of  this  court,  upon  the  present  writ  of  error,  to 
decide  whether  these  opinions  of  the  circuit  court,  or  either  of  them,  can  be 

829 


§  848.  CORPORATIONS  —  PRIVATE. 

maintained  in  point  of  law.  It  is  material  to  state  that  the  rejection  of  the 
evidence  did  not  proceed  upon  the  ground  that  it  was  of  a  secondary  nature, 
leaving  behind,  in  the  possession  of  the  plaintiffs,  evidence  of  a  higher  and 
more  satisfactory  nature.  On  the  contrary,  the  whole  structure  of  the  case 
shows  that  there  was,  in  the  understanding  of  both  the  parties,  no  record  ever 
made  of  the  approval  or  acceptance  of  the  bond  in  question ;  and  the  principal 
controversy  was  whether  it  could  be  established  by  any  evidence  short  of  such 
record  proof.  The  propositions  maintained  by  the  circuit,  court  were  in  sub- 
stance these:  First,  that  the  cashier  could  not  legally  enter  upon  the  duties  of 
his  office,  or  make  his  sureties  responsible  for  his  non-performance  of  those 
duties,  before  his  official  bond  was  accepted  as  satisfactory  by  the  board  of 
directors,  according  to  the  terms  of  the  charter.  Secondly,  that  such  accept- 
ance could  be  established  only  by  proof  drawn  from  the  records  of  the  board 
of  directors;  and  if  no  record  hard  been  kept  of  such  assent  and  acceptance,  the 
bond  was  ineffectual,  and  no  secondary  evidence  could  be  admitted  to  establish 
the  fact. 

The  last  proposition  will  be  first  considered.  The  correctness  of  it,  in  a  great 
measure,  depends  upon  the  soundness  of  the  distinction  taken  between  the  acts 
of  private  persons  and  the  acts  of  corporations.  It  is  admitted  in  the  opinion 
of  the  circuit  court  that  the  evidence  offered  would,  in  common  cases  between 
private  persons,  have  been  prima  facie  evidence,  to  be  submitted  to  the  jury  as 
proof  that  the  bond  was  fully  executed  and  accepted.  But  it  is  supposed  that 
a  different  rule  prevails  in  cases  of  corporations;  that  their  acts  must  be  estab- 
lished by  positive  record  proofs;  and  that  no  presumptions  can  be  made  in 
their  favor,  of  corporate  assent  or  adoption,  from  other  circumstances,  though 
in  respect  to  individuals  the  same  circumstances  would  be  decisive.  The 
doctrine,  then,  is  maintained  from  the  nature  of  corporations,  as  distinguished 
from  natural  persons ;  and  from  the  supposed  incapacity  of  the  former  to  do 
any  act  not  evidenced  by  writing;  and  if  done,  to  prove  it  except  by  writing. 

§  843.  In  ancient  times  corporations  could  do  nothing  except  hy  deed  und^r 
their  common  seal.  Now  they  can  do  muny  things  by  agents^  duly  appointed  and 
authorised  hy  votes  and  by4aws. 

Little  light  can  be  thrown  on  this  subject  by  considerations  drawn  from  cor- 
porations existing  by  the  common  law,  or  dependent  upon  prescription.  To 
corporations,  however  erected,  there  are  said  to  be  certain  incidents  attached, 
without  any  express  words  or  authority  for  this  purpose;  such  as  the  power  to 
plead  and  be  impleaded,  to  purchase  and  alien,  to  make  a  common  seal,  and  to 
pass  by-laws.  Com.  Digest,  Franchise,  F.  10,  13.  In  ancient  times,  it  was  held 
that  corporations  aggregate  could  do  nothing  but  by  deed  under  their  common 
seal.  But  this  principle  must  always  have  been  understood  with  many  qualifi- 
cations, and  seems  inapplicable  to  acts  and  votes  passed  by  such  corporations 
at  corporate  meetings.  It  was  probably,  in  its  origin,  applied  to  aggregate 
corporations  at  the  common  law,  and  limited  to  such  solemn  proceedings  as 
were  usually  evidenced  under  seal,  and  to  be  done  by  those  persons  who  had 
the  custody  of  the  common  seal,  and  had  authority  to  bind  the  corporation 
thereby,  as  their  permanent  official  agents.  Be  this  as  it  may,  the  rule  has 
been  broken  in  upon  in  a  vast  variety  of  cases,  in  modern  times,  and  cannot 
now,  as  a  general  proposition,  be  supported.  Mr.  Justice  Bayley,  in  Harper 
V.  Charlesworth,  4  Barn.  &  Cress.,  674,  said:  ^*  A  corporation  can  only  grant 
by  deed;  yet  there  are  many  things  which  a  corporation  has  power  to  do  other- 
wise than  by  deed.    It  may  appoint  a  bailiff,  and  do  other  acts  of  a  like  nature." 
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And  it  is  now  firmly  established^  both  in  England  and  America,  that  a  corpora- 
tion may  be  bound  by  a  promise,  express  or  implied^  resnlting  from  the  acts 
of  its  authorized  agent,  although  such  authority  be  only  by  virtue  of  a  cor- 
porate vote,  unaccompanied  with  the  corporate  seal. 

§  844.  Corporations  created  hff  statute  depend  fm*  their  powers  and  the  proper 
modes  of  exercising  them  upon  the  terms  and  true  construction  of  the  statute 
itsdf 

But  whatever  may  be  the  implied  powers  of  aggregate  corporations  by  the 
common  law,  and  the  modes  by  which  those  powers  are  to  be  carried  into  oper- 
ation, corporations  created  by  statute  must  depend,  both  for  their  powers  and 
the  mode  of  exercising  them,  upon  the  true  construction  of  the  statute  itself. 
The  doctrine  of  this  court,  in  Head  v.  Providence  Ins.  Co.,  2  Cranch,  127 
(§§  1046-48,  infra\  on  this  subject,  is  believed  to  be  entirely  correct.  It  was 
there  said  by  the  chief  justice,  in  delivering  the  opinion  of  the  court,  that 
"without  ascribing  to  this  body,  which  in  its  corporate  capacity  is  the  mere 
creature  of  the  act  to  which  it  owes  its  existence,  all  the  qualities  and  disabil- 
ities annexed  by  the  common  law  to  ancient  institutions  of  this  sort,  it  may 
correctly  be  said  to  be  precisely  what  the  incorporating  act  has  made  it ;  to 
derive  all  its  powers  from  that  act,  and  to  be  capable  of  exerting  its  faculties 
only  in  the  manner  which  that  act  authorizes."  In  that  case  the  act  of  incor- 
poration prescribed  the  mode  in  which  contracts  should  be  made,  in  order  to 
bind  the  corporation,  which  was  not  complied  with,  and  the  court  held  that 
there  was  no  binding  contract,  for  the  corporation  could  only  act  in  the  man- 
ner prescribed  by  law ;  and  when  their  agents  do  not  clothe  their  proceedings 
with  those  solemnities  which  are  required  by  the  incorporating  act  to  bind  the 
company,  they  cannot  be  deemed  as  more  than  proposals  or  preparatory  nego- 
tiations. We  do  not  peroeive  anything  in  this  doctrine  which  fairly  admits 
of  controversy.  But  this  case  has  been  pressed  upon  us  at  the  present  argu- 
ment, as  justifying,  to  its  full  extent,  the  reasoning  of  the  defendants  on  the 
present  occasion.  The  question  there  was  not  whether  every  corporate  act 
mast  be  evidenced  by  writing,  but  whether  certain  acts,  which  by  law  were  to 
bind  only  when  done  and  verified  in  a  particular  manner,  ought  to  bind,  al- 
though those  forms  were  not  adopted. 

§  845.  Unless  the  general  law  or  the  special  statute  creating  the  corporation 
requires  that  particular  acts  of  the  corporation  be  evidenced  by  writing^  proof  of 
that  character  is  not  necessary. 

We  do  not  admit,  as  a  general  proposition,  that  the  acts  of  a  corporation, 
although  in  all  other  respects  rightly  transacted,  are  invalid,  merely  from  the 
omission  to  have  them  reduced  to  writing,  unless  the  statute  creating  it  makes 
such  writing  indispensable  as  evidence,  or  to  give  them  an  obligatory  force. 
If  the  statute  imposes  such  a  restriction,  it  must  be  obeyed ;  if  it  does  not, 
then  it  remains  for  those  who  assert  the  doctrine  to  establish  it  by  the  princi- 
ples of  the  common  law,  and  by  decisive  authorities.  None  such  have,  in  our 
judgment,  been  produced.  By  the  general  rules  of  evidence,  presumptions  are 
continually  made,  in  cases  of  private  persons,  of  acts  even  of  the  most  solemn 
nature,  when  those  acts  are  the  natural  result  or  necessary  accompaniment  of 
other  circumstances.  In  aid  of  this  salutary  principle,  the  law  itself,  for  the 
purpose  of  strengthening  the  infirmity  of  evidence  and  upholding  transactions 
intimately  connected  with  the  public  peace  and  the  security  of  private  prop- 
erty, indulges  its  own  presumptions.  It  presumes  that  every  man,  in  his  pri- 
vate and  official  character,  does  his  duty,  until  the  contrary  is  proved  (see 
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Kex  V.  Hawkins,  10  East,  211;  Powell  v.  Milbourne,  8  Wils.,  355;  Hartwell  v. 
Boot,  19  Johns.,  345);  it  will  presume  that  all  things  are  rightly  done,  unless 
the  circumstances  of  the  case  overturn  this  presumption,  according  to  the 
maxim,  omnia  presumuntur  rite  et  solemniter  esse  acta^  donee  probetur  in  con- 
trarium.  Thus,  it  will  presume  that  a  man  acting  in  a  public  oflSce  has  been 
rightly  appointed;  that  entries  found  in  public  books  have  been  made  by  the 
proper  olficer;  that,  upon  proof  of  title,  matters  collateral  to  that  title  shall  be 
deemed  to  have  been  done ;  as,  for  instance,  if  a  grant  or  feoffment  has  been 
declared  on,  attornment  will  be  intended,  and  that  deeds  and  grants  have  been 
accepted  which  are  manifestly  for  the  benefit  of  the  party.  The  books  on 
evidence  abound  with  instances  of  this  kind,  and  many  of  them  will  be  found 
collected  in  Mr.  Starkie's  late  valuable  Treatise  on  Evidence.  3  Starkie's 
Evid.,  part  4,  1234,  1241, 1248,  and  n.  1250,  etc. 

§  846.  The  same  presumptions  of  law  and  fad  attend  the  acts  of  carpara- 
tions  as  in  like  case  attend  those  of  natural  persons. 

The  same  presumptions  are,  we  think,  applicable  to  corporations.  Persons 
acting  publicly  as  officers  of  the  corporation  are  to  be  presumed  rightfully  in 
office ;  acts  done  by  the  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legally  operative,  are  presumptive  proofs  of  the  latter. 
Grants  and  proceedings  beneficial  to  the  corporation  are  presumed  to  be  ac- 
cepted ;  and  slight  acts  on  their  part,  which  can  be  reasonably  accounted  for 
only  upon  the  supposition  of  such  acceptance,  are  admitted  as  presumptions  of 
the  fact.  If  officers  of  the  corporation  openly  exercise  a  power  which  presup^ 
poses  a  delegated  authority  for  the  purpose,  and  other  corporate  acts  show  that 
the  corporation  must  have  contemplated  the  legal  existence  of  such  authority, 
the  acts  of  such  officers  will  be  deemed  rightful,  and  the  delegated  authority 
will  be  presumed.  If  a  person  acts  notoriously  as  cashier  of  a  bank,  and  is 
recognized  by  .the  directors  or  by  the  corporation  as  an  existing  officer,  a  regu- 
lar appointment  will  be  presumed ;  and  his  acts,  as  cashier,  will  bind  the  cor- 
poration, although  no  written  proof  is  or  can  be  adduced  of  his  appointment. 
In  short,  we  think  that  the  acts  of  artificial  persons  afford  the  same  presumi>- 
tions  as  the  acts  of  natural  persons.  Each  affords  presumptions,  from  acts 
done,  of  what  must  have  preceded  them  as  matters  of  right  or  matters  of 
duty. 

§  847.  ITie  m/>st  vital  incidents  of  a  corporation  may  depend  on  presump- 
tion.    Even  a  charter  wiU  som£tim£S  he  presumed. 

It  may  not  be  without  use  to  advert  to  a  few  cases  where  corporate  acts  have 
been  the  subject  of  presumptions.  In  the  first  place  we  may  advert  to  the 
known  fact  that  a  charter  may  be  presumed  to  have  been  given  to  persons 
who  have  long  acted  as  a  corporation,  and  assumed  the  exercise  of  the  powers 
of  a  corporate  body,  whether  of  an  ordinary  or  extraordinary  nature.  This  is 
the  case  in  respect  to  all  corporations  existing  by  presumption.  Yet  the 
very  case  supposes  that  no  written  proof  can  be  adduced  of  a  charter  or  of  a 
vote  of  the  corporators  to  accept  the  charter.  Yet  both  a  charter  and  accept- 
ance are  vital  to  the  existence  of  the  corporation.  They  are,  however,  pre- 
sumed, not  merely  from  the  lapse  of  time,  but  from  the  continued  exercise  of 
corporate  powers,  which  presuppose  their  existence.  So  in  relation  to  the 
question  of  acceptance  of  a  particular  charter  by  an  existing  corporation  or  by 
corporators  already  in  the  exercise  of  corporate  functions,  the  acts  of  the 
corporate  officers  are  admissible  evidence  from  which  the  fact  of  acceptance 
may  be  inferred.    It  is  not  indispensable  to  show  a  written  instrument  or  vote 
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of  acceptance  on  the  corporation  books.  It  may  be  inferrsd  from  other  facts 
which  demonstrate  that  it  mast  have  been  accepted.  Upon  this  point  it  is 
not  necessary  to  do  more  than  to  refer  to  the  general  course  of  reasoning  in 
The  King  v.  Amory,  1  Term  E.,  575;  S.  C,  2  Term  R,  515,  as  applied  to  the 
drcnmstances  of  that  case.  See,  also,  ISTewling  v.  Francis,  3  Term  B.,  189; 
Bntler  v.  Palmer,  Salk.,  191.  In  Wood  v.  Tate,  5  Bos.  &  Pull.,  247,  which  was 
replevin  upon  a  distress  made  by  the  bailiff  of  the  borough  of  Morpeth,  for 
rent,  it  appeared  in  evidence  that  the  tenant  went  into  possession  under  a  lease 
void  for  not  being  executed  under  the  corporate  seal,  even  if  made  by  proper 
officers;  yet  the  court  held  that,  though  the  lease  was  void,  the  tenant  was  to 
be  deemed  tenant  from  year  to  year  under  the  corporation,  and  his  payment 
of  rent  from  time  to  time  to  the  officers  of  the  corporation  (though  not  proved 
to  be  by  virtue  of  any  written  authority)  was  sufficient  proof  of  tenancy  under 
the  corporation,  on  which  the  corporation  might  distrain  for  the  rent  in  arrear. 
In  Doe  V.  Woodman,  8  East,  228,  where  certain  premises  had  been  demised  by 
the  plaintiff  to  the  corporation  as  tenant  from  year  to  year,  at  an  annual  rent, 
though  it  does  not  appear  in  what  manner  the  demise  had  been  accepted,  ex- 
cept by  the  payment  of  rent  by  the  bailiff,  as  such,  it  seems  to  have  been  taken 
for  granted  that  it  was  proper  evidence  of  a  holding  by  the  corporation.  In 
Magill  V.  Kauffman,  4  Serg.  &  R.,  317,  which  was  an  ejectment  for  land 
claimed  by  a  Presbyterian  congregation  before  incorporation,  under  a  purchase 
by  their  trustees,  and  after  their  incorporation  claimed  in  their  right  as  a  cor- 
poration, the  supreme  court  of  Pennsylvania  held  that  evidence  of  the  acts  and 
declarations  of  the  trustees  and  agents  of  the  corporation,  both  before  and 
after  the  incorporation,  while  transacting  the  business  of  the  corporation, 
and  also  evidence  by  witnesses  of  what  passed  at  the  meetings  of  the  congre- 
gation when  assembled  on  business,  were  admissible  to  show  their  possession 
of  the  land  and  the  extent  of  their  claim  of  its  boundaries.  This  must  neces- 
sarily have  proceeded  upon  the  ground  that  the  acts  of  corporate  agents,  and 
even  of  aggregate  bodies,  corporate  or  unincorporated,  might  be  established, 
independent  of  written  minutes  of  their  proceedings. 

§  848.  27ie  acceptance  and  assent  of  a  corporation  to  grants  and  deeds  hene- 
ficial  to  it  will  he  presumed^  as  in  case  of  natural  persons. 

In  respect  to  grants  and  deeds  beneficial  to  a  corporation,  there  seems  to  be 
no  particular  reason  why  their  assent  to  and  acceptance  of  the  same  may  not 
be  inferred  from  their  acts  as  well  as  in  the  case  of  individuals.  Suppose  a 
deed  poll  granting  lands  to  a  corporation,  can  it  be  necessary  to  show  that 
there  was  an  acceptance  by  the  corporation  by  an  assent  under  seal,  if  it  be  a 
corporation  at  the  common  law;  or  by  a  written  vote,  if  the  corporation  may 
signify  its  assent  in  that  manner?  Why  may  not  its  occupation  and  improve- 
ment, and  the  demise  of  the  land  by  its  agents,  be  justly  admitted,  by  impli- 
cation, to  establish  the  fact  in  favor  and  for  the  benefit  of  the  corporation? 
Why  should  the  omission  to  record  the  assent,  if  actually  given,  deprive  the 
corporation  of  the  property  which  it  gained  in  virtue  of  such  actual  assent? 
The  validity  of  such  a  grant  depends  upon  the  acceptance,  not  upon  the  mode, 
by  which  it  is  proved.  It  is  no  implied  condition  that  the  corporation  shall 
perpetuate  the  evidence  of  its  assent  in  a  particular  way.  At  least,  if  it  be 
so,  we  think  it  is  incumbent  on  those  who  maintain  the  affirmative  to  point 
out  the  authorities  which  sustain  it.  Kone  such  have  been  cited  at  the 
bar. 
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§  849.  Acts  of  a  corporation  not  recorded  may  he  estaUisAed  hy  parol  proofs 
and  hy  presumptive  proofs. 

On  the  contrary,  there  are  highly  respectable  decisions,  made  upon  great 
consideration,  which  assert  a  diflferent  doctrine.  The  case  of  The  Proprietors 
of  the  Canal  Bridge  v,  Gordon,  1  Pick.,  297,  is  directly  in  point.  There  the 
object  was  to  impose  an  onerous  duty,  and  to  discharge  or  limit  the  right  of 
toll  of  the  plaintiffs;  and  the  court  held  that  the  corporation  could  bind  itself, 
and  did  in  fact  in  that  case  bind  itself,  to  a  surrender  of  its  valuable  rights,  by 
implications  from  corporate  acts,  without  vote  or  deed.  The  learned  chief 
justice  of  Massachusetts,  on  that  occasion,  in  delivering  the  opinion  of  the 
court,  said:  ^'It  is  true  that  the  acts,  doings  and  declarations  of  individual 
members  of  the  corporation,  unsanctioned  by  the  body,  are  not  binding  upon 
it;  but  it  is  equally  true  that  inferences  may  be  drawn  from  corporate  acts 
tending  to  prove  a  contract  or  promise,  as  well  as  in  the  case  of  an  individual; 
and  that  a  vote  is  not  always  necessary  to  establish  such  contract  or  promise. 
This  has  been  settled  in  several  cases  in  this  country  and  in  England."  And 
afterwards,  addressing  himself  to  the  facts  of  that  case,  he  added:  '^  The  ques- 
tion, then,  is  narrowed  to  this:  Have  the  proprietors  of  the  canal  bridge 
assented  to  this  propositton,  and  acted  under  it?  We  find  no  vote  to  this 
effect;  but  we  do  find  that  the  cross  bridge  was  suffered  to  unite  with  theirs, 
pursuant  to  this  proposition,  and  that  for  four  years  all  were  suffered  to  pass 
without  toll,  who  came  from  Charlestown  to  Cambridge,  or  vice  versa.  Xow, 
corporations  can  be  bound  by  implication  as  well  as  individuals,  as  has  been 
before  stated ;  and  no  acts  could  be  stronger  to  show  an  assent  to  a  proposition, 
an  agreement,  or  bargain,  than  those  which  have  been  mentioned."  Nor  was 
this  doctrine  new  at  that  time  in  that  court.  It  may  be  clearly  inferred  from 
the  prior  cases  of  Salem  Bank  v.  Gloucester  Bank,  17  Mass.,  1,  and  Foster  v. 
Essex  Bank,  id.,  479.  And  it  has  been  more  recently  confirmed,  in  Episcopal 
Charitable  Society  «.  Episcopal  Church  in  Dedham,  1  Pick.,  372.  It  may, 
therefore,  be  considered  as  conclusively  settled  in  Massachusetts.  The  case  of 
Bank  of  Columbia  v.  Patterson,  in  this  court,  7  Cranch,  299,  did  not  call  for 
any  expression  of  opinion  upon  the  particular  point  now  under  consideration; 
but  the  court  there  held,  that,  from  the  evidence  in  that  case,  the  jury  might 
legally  infer  an  express  or  an  implied  promise  of  the  corporation.  The  court 
there  said :  "  The  contracts  were  for  the  exclusive  use  and  benefit  of  the  cor- 
poration, and  made  by  their  agents  for  purposes  authorized  by  the  charter. 
The  corporation  proceed,  on  the  faith  of  those  contracts,  to  pay  money,  from 
time  to  time,  to  the  intestate.  Although,  then,  an  action  might  have  lain 
against  the  committee  personally  (for  the  contract  was  a  personal  contract  by 
them,  under  their  private  seals)  upon  their  express  contract,  yet,  as  the  whole 
benefit  resulted  to  the  corporation,  it  seems  to  the  court  that  from  this  evidence 
the  jury  might  legally  infer  that  the  corporation  had  adopted  the  contracts  of 
the  committee,  and  had  voted  to  pay  the  whole  sum  which  should  become  due 
under  the  contracts,  and  that  the  intestate  had  accepted  their  engagement." 
Here,  then,  secondary  evidence  and  presumptive  proof  was  admitted  in  a  suit 
against  the  corporation  to  fix  its  responsibility.  A  vote  of  the  corporation  was 
presumed  from  other  acts,  though  there  was  no  proof  of  such  a  vote  being  on 
record.  If  the  corporation  had  shown  that  no  such  vote  had  been  on  record, 
would  the  presumption  have  been  completely  repelled  ?  Would  the  omission  of 
the  corporation  to  record  its  own  doings  have  prejudiced  the  rights  of  the 
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party  relying  upon  the  good  faith  of  an  actual  vote  of  the  corporation?  If 
such  omission  would  not  be  fatal  to  the  plaintiff  in  suits  against  the  corpora- 
tion (as  in  our  opinion  it  would  not  be),  it  establishes  the  fact  that  acts  of  the 
corporation  not  recorded  may  be  established  by  parol  proofs,  and,  of  course, 
by  presumptive  proofs.  In  reason  and  justice,  there  does  not  seem  any  solid 
ground  why  a  corporation  may  not,  in  case  of  .the  omission  of  its  officers  to 
preserve  a  written  record,  give  such  proofs  to  support  its  rights  as  would  be 
admissible  in  suits  against  it  to  support  adverse  rights.  The  true  question  in 
such  case  would  seem  to  be,  not  which  party  was  plaintiff  or  defendant,  but 
whether  the  evidence  was  the  best  the  nature  of  the  case  admitted  of,  and  left 
nothing  behind  in  the  possession  or  control  of  the  party  higher  than  secondary 
evidence.  The  case  of  Dann  v.  St.  Andrew's  Church,  14  Johns.,  118,  proceeded 
upon  like  reasoning.  There  the  plaintiff  had  performed  services  as  clerk  of 
the  church  for  the  corporation,  for  which  he  had  received  some  payments. 
The  records  of  the  corporation  contained  entries  of  the  payment  of  moneys,  at 
several  times,  to  the  plaintiff,  for  his  services;  but  no  resolution  was  entered  on 
the  minutes  or  records  of  the  corporation,  appointing  the  plaintiff  clerk  of  the 
church.  The  court  held  such  vote  unnecessary  to  be  shown,  and  that  there  was 
sufficient  evidence  of  an  implied  promise  of  the  corporation  to  make  the  com- 
pensation. In  The  King  v.  Inhabitants  of  Chipping  Norton,  5  East,  239,  there 
was  a  demise  by  a  verbal  agreement  of  the  corporation,  at  a  court  leet,  of  cer- 
tain tolls  belortging  to  the  corporation.  The  court  held  that  the  corporation 
could  demise  only  under  seal,  and  that  the  agreement  amounted  to  a  mere 
license  to  collect  the  tolls,  though  it  might  be  a  ground  to  apply  to  a  court  of 
equity  to  enforce  it  as  an  equitable  interest.  The  ground  there  was,  not  that 
the  proceeding  being  verbal  was  a  nullity,  but  that  it  did  not  operate  as  a 
demise  of  the  tenement  at  law.  It  was  conceded  that  the  verbal  acrreement 
bound  the  corporation  as  a  license. 

But  the  present  question  does  not  depend  upon  the  point  whether  the  acts 
of  a  corporation  may  be  proved  otherwise  than  by  some  written  document. 
The  reasoning  upon  it,  however,  was  very  ably  gone  into  at  the  bar,  and  as  it 
furnishes  very  strong  illustrations  upon  the  point  now  in  judgment,  it  could 
not  be  passed  over  with  propriety.  In  the  present  case,  the  acts  of  the  cor- 
poration itself,  done  at  a  corporate  meeting,  are  not  in  controversy.  In  cor- 
porations existing  at  the  common  law  and  by  charter,  there  are  great  diversities 
both  of  powers  and  organization.  In  some  corporations  the  whole  powers 
rest  in  a  select  body,  or  in  select  bodies,  with  powers  to  perpetuate  their  own 
corporate  existence  by  filling  up  vacancies  in  their  own  body;  and  such  body 
or  bodies  constitute  the  corporation  itself,  and  the  meetings  and  acts  done 
thereat  are  the  meetings  and  acts  of  the  corporation  itself.  In  short,  they  con- 
stitute the  corporation,  so  far  as  it  has  life  or  organization  exclusively.  Such 
are  many  of  the  boroughs  and  other  municipal  corporations  in  England, 
familiarly  shown  by  the  name  of  quasi  corporations.  There  are  corporations 
of  another  sort,  where  the  aggregate  body  of  corporators  meet  and  assemble  to 
discbarge  corporate  functions,  and  have  authority  also  to  perform  certain  acts 
and  duties,  by  means  of  different  agents,  sometimes  designated  in  the  statutes 
creating  them,  and  sometimes  left  to  their  own  choice.  Of  this  nature  are  the 
townships  in  New  England,  where  the  inhabitants  are  corporators,  and  as- 
semble to  exercise  corporate  powers,  and  have  authority  to  appoint  various 
oflBcers  to  perform  public  duties,  under  the  guidance  and  direction  of  the 
corporation.    Such  are  the  selectmen  for  the  ordinary  municipal  concerns; 
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overseers  of  the  poor,  school  committees,  assessors  of  taxes,  and  various  other 
fanctionaries.  In  these  cases,  the  various  officers  form  different  boards  for  the 
performance  of  different  duties,  subordinate  to  the  corporation ;  their  acts,  law- 
fully done,  bind  the  corporation;  but  they  do  not  constitute  the  corporation, 
nor  are  their  meetings  the  meetings  of  the  corporation.  In  the  latter  cases,  the 
records  of  the  officers  are  properly  records  of  their  own  proceedings,  and  not  of 
the  proceedings  of  the  corporation  itself. 

It  will  be  at  once  seen,  upon  an  inspection  of  the  charter  creating  the  Bank 
of  the  United  States,  that  it  is  not  a  corporation  of  the  former  description. 
The  charter,  in  the  first  section,  declares  that  a  bank  of  the  United  States  of 
America  shall  be  established,  with  a  capital  of  $35,000,000,  of  which  $7,000,000 
shall  be  subscribed  by  the  United  States,  and  the  residue  by  individuals  and 
corporations.  It  proceeds  to  enact,  in  the  seventh  section,  that  the  subscribers 
to  the  said  Bank  of  the  United  States,  their  successors  and  assigns,  shall  be  and 
hereby  are  created  a  corporation  and  body  politic,  by  the  name  and  style  of 
"  The  President,  Directors  and  Company  of  the  Bank  of  the  United  States,"  and 
by  that  name  shall  be  capable  in  law  to  have,  purchase,  receive,  etc.,  lands,  etc., 
goods,  chattels  and  effects,  etc.,  to  an  amount  not  exceeding  $55,000,000,  includ- 
ing their  capital  stock ;  and  the  same  to  sell,  grant,  etc. ;  to  sue  and  be  sued,  etc. ; 
to  make,  have  and  use  a  common  seal,  and  to  alter  the  same  at  pleasure;  to 
ordain  and  establish,  and  put  in  execution,  such  by-laws  and  ordinances  as  they 
shall  deem  necessary  and  convenient  for  the  government  of  the  said  corporsr- 
tion;  and  generally  to  do  and  execute  all  and  singular  the  acts,  matters  and 
things  which  to  them  it  shall  or  may  appertain  to  do,  subject  to  the  other  pro- 
visions of  the  act.  It  proceeds  to  enact  that,  for  the  management  of  the  affairs 
of  the  corporation,  there  shall  annually  be  chosen  twenty-five  directors,  by  the 
stockholders;  and  the  board  of  directors  shall  appoint  a  president  of  the  corpo- 
ration. The  directors  have  further  authority  given  to  them  to  appoint  such 
officers,  clerks  and  servants  as  they  shall  deem  necessary  for  executing  the 
business  of  the  corporation,  and  to  exercise  such  other  powers  and  authorities 
for  the  well  governing  and  ordering  of  the  officers  of  the  corporation  as  shall 
be  prescribed  by  the  laws,  regulations  and  ordinances  of  the  same.  The  direct- 
ors have  further  authority  given  them  to  establish  offices  of  discount  and 
deposit,  wheresoever  they  shall  think  fit,  within  the  United  States  or  the  terri- 
tories thereof,  and  to  commit  the  management  of  the  said  offices,  and  of  the 
business  thereof,  respectively,  to  such  persons  and  under  such  regulations  as 
they  shall  deem  proper,  not  being  contrary  to  law  or  the  constitution  of  the 
bank,  and  annually  to  choose  the  directors  of  such  offices.  Among  the  rules 
which  the  act  prescribes  as  fundamental  articles  of  the  constitution  of  the  cor- 
poration are  the  following:  ^'That  not  less  than  seven  directors  shall  consti- 
tute a  board  for  the  transaction  of  business,  of  whom  the  president  shall  always 
be  one,  except  in  case  of  sickness  or  necessary  absence;"  that  sixty  stockhold- 
ers, who  are  proprietors  of  one  thousand  shares  in  the  stock,  ^'  shall  have  power 
at  any  time  to  call  a  general  meeting  of  the  stockholders,  for  purposes  relative 
to  the  institution;"  "that  each  cashier  or  treasurer,  before  he  enters  upon  the 
duties  of  his  office,  shall  be  required  to  give  bond,  with  two  or  more  sureties,  to 
the  satisfaction  of  the  directors,  in  a  sum  not  less  than  $50,000,  with  condition 
for  his  good  behavior,  and  the  faithful  performance  of  his  duties  to  the  corpora* 
tion;"  that  the  total  amount  of  the  debts  of  the  corporation  shall  not  exceed 
a  limited  sum;  and  if  it  does,  the  directors  shall,  in  their  natural  and  private 
capacities,  be  liable  to  any  creditor  therefor,  with  the  exception  that  any 
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director  who  shall  have  been  absent  when  the  excess  was  contracted  orci^eated, 
and  who  shall  have  dissented  from  the  resolution  or  act  authorizing  it,  and 
shall  give  notice  of  the  fact  in  a  particular  manner,  shall  be  exonerated ;  that 
the  secretary  of  the  treasury  shall  be  furnished,  from  time  to  time,  as  often  as 
be  may  require,  etc.,  with  statements  of  the  amount  of  the  capital  stock,  of 
debts  due,  of  moneys  deposited,  of  notes  in  circulation,  and  of  specie  on  hand ; 
and  shall  have  a  right  to  inspect  such  general  accounts  of  the  bank  as  shall 
relate  to  the  said  statement.  The  act  further  provides  that  a  committee  of 
either  house  of  congress,  appointed  for  that  purpose,  shall  have  a  right  to  in- 
spect the  books,  and  to  examine  into  the  proceedings  of  the  corporation^  and  to 
report  whether  the  provisions  of  tt^e  charter  have  been  violated  or  not. 

§  850.   Under  the  charter  of  the  Bank  of  the  United  States^  the  directors  were 
<$  body  of  agents^  and  their  meeting  did  not  constitute  a  meeting  of  the  corporation. 

Sach  is  a  summary  of  the  most  important  provisions  of  the  act  constituting 
the  charter  of  the  bank,  and  material  to  the  present  cause.  It  is  most  mani- 
fest that  the  corporation  is  altogether  a  distinct  body  from  the  directors,  pos- 
sessing all  the  general  powers  and  attributes  of  an  aggregate  corporation,  and 
-entitled  to  direct  and  superintend  the  management  of  its  own  property  and  the 
government  of  the  institution,  and  to  enact  by-laws  for  this  purpose.  So  far  as 
the  act  delegates  authority  to  the  directors,  the  latter  possess  it,  and  may  exer- 
cise it,  not  as  constituting  the  corporation  itself,  but  as  its  express  statute 
agents  to  act  in  the  ordinary  business  of  the  institution.  The  directors  are 
created  a  board,  and  not  a  corporate  body.  If  the  authority  del^ated  to  them 
can  only  be  exercised  by  them  when  assembled  as  a  board,  with  a  proper 
quorum,  and  not  by  the  separate  assent  of  a  majority  of  the  whole  body  (on 
which  it  is  unnecessary  here  to  express  any  opinion),  still  it  is  clear  that  their 
meetings  and  acts  are  but  the  meetings  and  acts  of  a  board  of  agents  acting  ex 
qficioj  and  not  the  meetings  and  acts  of  the  corporation  itself.  The  whole 
structure  of  the  charter,  and  the  whole  proceedings  under  it,  as  well  as  the  by- 
laws and  regulations  which  have  come  under  our  review,  demonstrate  that  this 
has  been  the  uniform  construction  of  the  corporation  itself  and  of  the  directors. 
Indeed,  this  is  believed  to  be  so  universally  acted  upon  in  all  the  cases  respect- 
ing banks,  which  have  been  judicially  decided,  that  it  is  not  thought  necessary 
to  do  more  than  express  oar  opinion  that  such  is  the  true  interpretation  of  this 
charter. 

It  is  not  necessary  to  consider  whether  the  sixth  of  the  fundamental  articles 
of  the  constitution  of  the  bank,  which  directs  that  such  cashier  or  treasurer 
shall  be  required  to  give  bond,  etc.,  to  the  satisfaction  of  the  directors,  might 
have  applied,  by  its  own  force,  to  the  cashiers  of  offices  established  as  offices  of 
discount  and  deposit  In  the  first  place,  that  point  is  not  put  in  the  pleadings; 
in  the  next  place,  the  directors  are,  by  the  charter,  authorized  to  establish  such 
offices,  subject  to  such  regulations  as  they  shall  deem  proper;  and,  in  virtue  of 
that  authority,  they  have  prescribed  regulations  on  this  very  subject,  in  the 
thirtieth  article  of  the  rules  and  regulations  adopted  by  them  for  the  govern- 
ment of  such  offices,  which  are  set  forth  at  large  in  the  transcript  of  the  record. 
The  fourth  of  these  articles  declares  that  the  directors  of  the  Bank  of  the 
United  States  shall  appoint  the  cashiers  of  the  offices  of  discount  and  deposit; 
the  fifth  declares  the  duties  of  the  cashier,  and,  among  other  things,  his  duty 
^*  to  attend  all  meetings  of  the  board  *'  of  directors  of  the  office  and  '^  to  keep  a 
fair  and  regular  record  of  its  proceedings."  The  sixteenth  directs  that  all  notes 
and  bills  discounted  shall  be  entered  in  a  book,  to  be  called  the  credit  book,  in 
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Buch  manner  as  to  discover  to  the  board  at  one  view,  on  each  discount  day,  the- 
amount  which  any  person  is  discounter,  or  is  indebted  to  the  office,  either  as 
payer  or  indorser.  The  thirteenth  directs  that  "  the  cashier  of  each  office  shall 
give  bond  to  the  president,  directors  and  company  of  the  Bank  of  the  United 
States,  with  two  or  more  approved  securities,  with  a  condition  for  his  good  be- 
havior and  faithful  performance  of  his  duties  to  the  corporation."  By  whom 
the  approval  is  to  be  made,  whether  by  the  directors  of  the  parent  bank  or  by 
the  directors  of  the  office,  is  not  stated.  If  the  directors  of  the  parent  bank 
might,  by  the  charter,  have  committed  it  to  the  local  directors,  being  found  in 
a  system  of  by-laws  for  their  regulation,  it  would  seem  a  natural  inference  that 
it  was  their  intention  to  commit  it  to  the  latter.  When,  as  in  the  fourth  rule^ 
they  reserve  the  appointment  of  the  cashier  to  themselves,  the  language  directly 
reserves  it  to  '*the  directors  of  the  Bank  of  the  United  States."  If  such 
authority  could  not,  by  the  charter,  be  delegated,  then  it  must  be  deemed  to 
belong  to  the  directors  of  the  parent  bank.  It  is  in  the  latter  point  of  view  that 
it  has  been  argued  at  the  bar,  and  in  that  view  it  will  be  considered  by  this  court. 

§  851.  Where  hy  law  an  act  of  a  corpoi^ation  is  required  to  he  recorded^  the 
omission  to  enter  such  an  act  in  the  record  does  not  necessarily  invalidate  the  act^ 
It  may  he  proved  hy  secondary  evidence. 

Assuming,  then,  that  the  directors  of  the  parent  bank  were,  as  a  board,  to 
approve  of  the  bond,  so  far  as  it  respects  the  securities,  in  what  manner  is  that 
approval  to  be  evidenced?  Without  question  the  directors  keep  a  record  of 
their  proceedings  as  a  board ;  and  it  appears  by  the  rules  and  regulations  of  th& 
parent  bank  read  at  the  bar  that  the  cashier  is  bound  '^  to  attend  all  meetings 
of  the  board  and  to  keep  a  fair  and  regular  record  of  its  proceedings."  If  he 
does  not  keep  such  a  record,  are  all  such  proceedings  void,  or  is  the  bank  at  lib- 
erty to  establish  them  by  secondary  evidence?  In  the  present  case  (we  repeat 
it)  the  whole  argument  has  proceeded  upon  the  ground  as  conceded,  that  no 
such  record  exists  of  the  approval  of  the  present  bond.  The  charter  of  the 
bank  does  not,  in  terms,  require  that  such  an  approval  shall  be  by  writing  or 
entered  of  record.  It  does  not,  in  terms,  require  that  the  proceedings  of  the 
directors  shall  generally  be  recorded,  much  less  that  all  of  them  shall  be  re- 
corded. It  seems  to  have  left  these  matters  to  the  general  discretion  of  the 
corporation  and  of  the  directors;  and  though  it  obviously  contemplates  that 
there  will  be  books  kept  by  the  corporation  which  will  disclose  the  general  stato 
of  its  affairs,  it  is  not  a  just  inference  that  it  meant  that  every  official  act  of  the 
directors  should  be  recorded,  of  whatever  nature  it  might  be.  And  if  it  had,  it 
would  deserve  consideration,  whether  such  provisions  ought  to  be  deemed  con- 
ditions precedent,  without  which  the  act  was  void,  or  only  directory  to  the 
officers  in  the  performance  of  their  duty,  the  omission  of  which  might  subject 
themselves  to  responsibility,  and  the  corporation  itself  to  the  imputation  of  a 
violation  of  its  charter.  There  are  many  cases  where  an  act  is  prescribed  by 
law  to  be  done,  and  record  made  thereof,  and,  nevertheless,  if  left  unrecorded,, 
the  act  is  valid.  By  the  English  marriage  act,  registers  of  marriages  are  re- 
quired to  be  kept  in  public  books,  in  every  parish,  and  signed  by  the  parties 
and  the  minister,  and  attested  by  two  witnesses.  Yet  it  has  been  decided 
that  such  an  entry  is  not  necessary  to  the  validity  of  the  marriage,  and  that 
an  erroneous  entry  will  not  vitiate  it.  1  Phillips'  Ev.,  c.  5,  s.  2  [326].  So, 
where  a  magistrate  omits  to  record  an  oath  of  office  taken  before  him,  parol 
evidence  of  the  fact  is  admissible,  though  it  is  an  omission  of  duty.  Bassett  v* 
Marshall,  9  Mass.,  312. 

838 


POWERS,  DUTIES  AND  LIABILITIES.  §  852. 
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§  852.    Where  a  provision  of  a  charter^  or  a  hy-laiOy  is  Tnerely  directory^  third 

persons  cannot  take  advantage  of  an  omission. 

That  some  provisions  of  the  charter  aad  by-laws  may  well  be  deemed  direct- 
ory to  the  officers,  and  not  conditions  without  which  their  acts  would  be 
utterly  void,  will  scarcely  be  disputed.  What  are  to  be  deemed  such  provis- 
ions must  depend  upon  the  sound  construction  of  the  nature  and  object  of  each 
regulation,  and  of  public  convenience  and  apparent  legislative  intention.  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it  may  sub- 
ject the  officers  to  responsibility,  both  to  the  government  and  the  stockholders, 
cannot  be  taken  advantage  of  by  third  persons.  United  States  v.  Kirkpatrick, 
9  Wheat,  720  (Bonds,  §§419-422);  United  States  v.  Vanzandt,  11  Wheat., 
184  (Bonds,  §§  772,  773).  In  the  case  of  The  Bank  of  the  Northern  Liberties 
V,  Cresson,  12  Serg.  &  R,  306,  the  directors  were  required,  by  their  own  by- 
laws, to  take  a  bond  of  the  bookkeeper,  with  sureties,  and  they  took  a  bond 
from  sureties  without  joining  the  principal.  The  court  held  the  bond  valid, 
notwithstanding  the  by-law,  and  took  notice  of  the  distinction  between  such 
provisions  of  a  statute  as  are  essential  to  the  validity  of  an  act  and  such  as  are 
merely  directory.  Mr.  Justice  Duncan  said  that  it  was  a  matter  between  the 
directors  and  the  stockholders,  and  that  the  obligors,  who  had  voluntarily  en- 
tered into  the  stipulation,  could  not  withdraw  themselves  from  their  obliga- 
tion. But,  waiving  for  the  present  this  inquiry,  we  ask  upon  what  ground 
it  can  be  maintained  that  the  approval  of  the  bond  by  the  directors  must  be  in 
writing.  It  is  not  required  by  the  terms  of  the  charter  or  the  by-laws.  In 
each  of  them  the  language  points  to  the  fact  of  approval,  and  not  to  the  evi- 
dence by  which  it  is  to  be  established,  if  controverted.  It  is  nowhere  said 
the  approval  shall  be  in  writing  or  of  record.  The  argument  at  the  bar,  upon 
the  necessity  of  its  being  in  writing,  must,  therefore,  depend  for  its  support 
upon  the  ground  that  is  a  just  inference  of  law  from  the  nature  and  objects  of 
the  statute,  from  the  analogy  of  the  board  of  directors  to  a  corporate  body, 
from  principles  of  public  convenience  and  necessity,  or  from  the  language  of 
authorities  which  ought  not  to  be  departed  from. 

Upon  the  best  consideration  we  can  give  the  subject,  we  do  not  think  that 
the  argument  can  b^  maintained  under  any  of  these  aspects.  If  the  directors 
had  been  a  board  constituted  by  an  unincorporated  company,  or  by  a  single 
person,  for  the  like  purposes  and  with  the  like  powers,  it  would  scarcely  occur 
to  any  person  that  the  acts  of  the  board  must,  of  necessity,  be  reduced  to 
writing  before  they  would  bind  their  principal.  The  agents  of  private  persons 
are  not  usually  in  the  habit  of  keeping  regular  minutes  of  all  their  joint  pro- 
ceedings, and  hitherto  there  has  been  no  adjudication  which  requires  such  a 
verification  of  their  joint  acts.  Yet  innumerable  cases  must  have  arisen  in 
which  such  a  principle  might  have  been  applied  with  success,  if  it  had  ever 
been  supposed  to  possess  a  legal  existence.  The  acts  of  private  and  public 
trustees,  of  joint  agents  for  commercial  purposes,  of  commissioners  for  private 
objects  and  of  public  boards,  must  have  presented  many  occasions  for  passing 
upon  such  a  doctrine.  The  silence  of  the  books,  under  such  circumstances, 
would  form  no  inconsiderable  answer  to  the  argument,  connected,  as  it  must 
be,  with  the  knowledge  of  the  loose  and  inartificial  manner  in  which  much  of 
the  business  of  agencies  is  generally  conducted.  There  may  be,  and  undoubt- 
edly there  is,  some  convenience  in  the  preservation  of  minutes  of  proceedings 
by  agents;  but  their  subsequent  acts  are  often  just  as  irresistible  proof  of  the 
existence  of  prior  dependent  acts  and  votes  as  if  minutes  were  produced.     If 
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a  board  of  directors  were  created  to  erect  a  bridga,  or  make  a  canal  or  turn- 
pike, and  they  proceeded  to  do  the  service,  and  under  their  superintsndenca 
there  were  persons  employed  who  executed  the  work,  and  the  board  proceeded 
to  pay  them  therefor  out  of  funds  in  their  hands,  these  facts  of  public  notori- 
ety would  be  as  irresistible  evidence  of  the  duo  execution  of  their  authority, 
and  of  due  contracts  made,  and  proceedings  had  by  the  board,  as  if  the 
proceedings  were  recorded  in  the  most  formal  and  regular  manner.  Can  there 
be  a  doubt  that,  in  the  cases  put,  many  contracts  are  so  varied  and  rescinded, 
many  acts  done  and  assented  to  by  the  board,  which  never  are  reduced  to 
formal  votes,  and  declarations  and  written  proofs?  We  think  we  may  safely 
say  that  the  sense  of  the  profession  and  the  course  of  private  business  have 
never,  hitherto,  in  respect  to  private  agencies  and  boards,  recognized  the  exist- 
ence of  any  rule  which  required  their  acts  and  proceedings  to  be  justified  by 
written  votes. 

§  853.  Act  of  agent  binding  without  a  written  minute. 

What  foundation  is  there  for  a  different  rule  in  relation  to  agencies  for  cor- 
porations? The  acts  of  a  single  duly  authorized  agent  of  a  corporation,  within 
the  scope  of  his  authority,  bind  the  corporation,  although  he  keeps  no  minutes 
of  such  acta.  They  may  be,  and  they  are,  daily  proved  aliunde.  In  what  re* 
spects  do  the  acts  of  a  board  of  agqnts  differ  from  those  of  a  single  ageqt  in 
their  operation  as  evidence  ?  A  board  n^ay  accept  a  contract  or  approve  a. 
security  by  vote,  or  by  a  tacit  and  implied  assent.  The  vote  or  absent  may  be 
more  difficult  of  proof  by  parol  evidence,  than  if  it  were  reduced  to  writing. 
Bat,  surely,  this  is  not  a  sufficient  r^son  for  declaring  that  the  vote  or  absent 
is  inoperative.  If  a  board  of  directors  agree  to  build  a  banking-house,  and  it, 
is  accordingly  built,  and  paid  for  by  their  cashier,  with  their  assent,  is  the  whole 
proceeding  to  be  deemed  void  because,  in  the  progress  of  the  undertaking,  from 
accident  or  negligence,  the  votes^  and  the  payments  have  not  been  verified  by 
regular  minutes?  Bat  it  is  said  that,  in  the  present  cascy  the  cashier  is.  re- 
quired to  keep  a  fair  and  regular  record  of  the  proceedings  of  the  directora. 
But  if  this  is  admitted,  it  doe^  not  establish  the.  purpose  fop  which  it  is  used. 
It  is  a  by-law  af  the  corporation,  directory  to  itsi  officers,  enacted  for  its  own 
security  and  benefit,  and  not  for  the  purpose  of  restricting  the  acts,  of  the 
directors.  If  the  cashier  should  neglect  tQ  keep  such  record^  or  should  omit 
any  single  vote^  the  by-law  has  not  de<^lared  that  the  vote  shall  be  voi^d  and  the 
proceedings  nugatory.  Suppose  no  such  by-law  had  been  passed,  would  not 
the  votes  of  the  board  have  bound  the  corporation  ?  If  they  had  discounted 
notes,  taken  mortgages,  advanced  money,  and  bought  stock,  by  faith  of  viva 
voce  unrecorded  votes,  and  evidence  of  the  existence  of  these  acts  and  votes 
necessarily  resulted  from  the  other  proceedings  of  the  bank,  CQuld  it  be  the 
intention  of  the  legislature  that  they  should  be  utterly  void?  or  of  the  stock- 
holders that  any  by-law  should  operate  a  legal  extinguishment  of  their  title  to 
the  property?  It  seems  to  us  difficult  to  imagine  that  such  could  be  the  legis- 
lative or  corporate  intention.  If,  in  ordinary  cases,  such  an  intention  could  not 
be  inferred  in  order  to  produce  a  very  strict  and  inconvenient  construction  of 
the  charter,  there  is  still  less  reason  to  apply  it  to  the  cases  of  approval  of 
official  bonds.  These  are  taken  exclusively  for  the  security  and  benefit  of  the 
bank  itself,  and  not  of  mere  strangers.  The  approval  is  matter  of  discretion  in 
the  directors,  and  that  discretion  once  being  exercised,  it  is  of  very  little  conse- 
quence to  the  bank  whether  a  written  minute  of  the  vote  be  made  or  not.    All 

that  the  bank  is  interested  in  is,  that  there  shall  be  an  approval;  and  it  matters 
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not  whether  the  fact  is  established  by  a  direct  record,  or  by  acts  of  the  directors, 
which  recognize  its  prior  existence. 

It  has  been  supposed  by  the  defendant's  counsel  that  the  case  of  Beatty  v. 
Marine  Ins.  Co.,  2  Johns.,  109,  is  in  point  in  his  favor.  Upon  an  examination 
of  the  facts  of  that  case,  we  think  it  is  otherwise.  In  that  case  the  incorporat- 
ing act  provided  that  no  losses  should  be  paid  without  the  approbation  of  at 
least  four  of  the  directors,  with  the  president  and  his  assistants,  or  a  majority 
of  them.  The  attempt  was  to  charge  the  company  with  a  total  loss^upon  a 
▼erbal  agreement  made  by  the  president  and  assistants,  to  accept  an  abandon- 
ment and  pay  a  total  loss,  at  a  meeting  when  it  did  not  appear  that  a  single 
director  was  present.  The  board,  therefore,  was  not  so  constituted  as  to  bind 
the  company.  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the  court, 
said:  "No  part  of  the  case  will  warrant  an  inference  that  any  of  the  directors 
were  present  at  the  time  of  the  alleged  acceptance.  When  the  plaintiff's  agent 
called  to  know  the  determination  of  the  company  in  relation  to  the  payment  of 
the  loss,  he  says  the  secretary  went  into  the  room  where  the  president  and 
assistants  were  Convened,  and  the  answer  returned  was  that  the  president  and 
assistants  had  agreed  to  pay  a  total  loss;  but  no  mention  is  made  of  any  of  the 
directors  being  present  or  assenting  to  it.  When  the  testimony  is  positive  as 
to  the  persons  by  whom  the  acceptance  is  made,  there  is  no  room  left  for  pre- 
sumption. If  any  of  the  directors  were  present,  so  as  to  make  the  act  binding 
CD  the  company,  the  plaintiff  ought  to  have  shown  it  affirmatively.  We  are  of 
opinion,  therefore,  that  the  acceptance,  not  having  been  made  by  the  agents 
constituted  by  the  act  of  incorporation,  cannot  be  binding  on  the  company." 
The  case,  therefore,  so  far  as  it  goes,  is  against  the  defendants.  It  carries  an 
almost  irresistible  inference  that  the  court  did  not  think  a  written  vote  of 
acceptance  necessary,  and  that  parol  proof  would  have  been  sufficient.  ISTo 
other  authority  has  been  produced  to  sustain  the  argument;  and  it  cannot  be 
doubted  that  if  any  did  exist  the  researches  of  the  counsel  would  have  brought 
it  before  the  court.  We  may,  therefore,  consider  that  it  is  a  new  doctrine, 
unsupported  by  prior  cases,  and  to  be  established  now  for  the  first  time.  We 
think  that  the  reasons  of  public  convenience  and  individual  safety  and  protec- 
tion would  not  be  promoted  by  establishing  it. 

On  the  other  hand,  every  case  which  has  been  adduced  to  show  that  corpo- 
rate acts  need  not  always  be  reduced  to  writing,  but  may  be  proved  by  pre- 
sumptions, is,  a  fortiori^  an  authority  against  the  argument.  There  are,  how- 
ever, some  cases  which  confirm,  in  a  very  clear  manner,  the  doctrine  for  which 
we  contend,  and  which  have  not  been  yet  particularly  adverted  to.  In  the  case 
of  Aplhorp  V.  North,  14  Mass.,  167,  a  suit  was  brought  on  the  official  bond  of  ' 
a  coroner.  By  the  laws  of  Massachusetts,  the  bond  was  required  to  be  ap- 
proved by  the  court  of  common  pleas  of  the  county.  It  was  delivered  into 
the  court  of  common  pleas  by  the  first  justice  thereof,  and  remained  on  its 
files  for  some  time.  No  record  was  ever  made  of  its  approval  by  the  court  of 
common  pleas;  and,  at  the  trial,  contradictory  evidence  was  offered,  of  a  pre- 
sumptive nature,  as  to  its  approval  and  rejection  by  that  court.  It  was  held 
that,  notwithstanding  there  was  no  record  of  any  approval,  the  bond  might 
well,  upon  the  circumstances,  be  deemed  to  have  been  duly  delivered  and  ap- 
proved. Chief  Justice  Parker,  in  delivering  the  opinion  of  the  court,  said:  "A 
formal  act,  or  certificate  of  approbation  by  the  court,  is  not  made  necessary  by 
the  statute;"  and  after  commenting  on  the  terms  of  the  statute,  he  added,  ^'it 

is  noty  then,  required  expressly  that  any  record  or  certificate  should  be  made, 

841 


§  8o«,  CORPORATIONS  —  PRIVATE. 

that  the  bond  given  was  approved.  But  if  such  bond  is  found  upon  the  files, 
without  any  evidence  accompanying  it  that  it  has  been  rejected,  and  the  prin- 
cipal has  proceeded  to  execute  the  duties  of  his  office,  the  presumption  is  vio- 
lent, if  not  conclusive,  that  the  bond  was  received  by  the  court  as  the  security 
required  by  the  statute."  In  Foster  v.  Essex  Bank,  17  Mass.,  479,  there  was  no 
clause  in  the  charter  respecting  the  receipt  of  special  deposits,  and  no  by-law 
had  ever  been  made  by  the  corporation  or  the  directors  on  the  subject.  But  the 
practice  had  long  prevailed  to  receive  such  deposits,  and  was  known  to  the 
directors,  though  no  vote  could  be  found  recognizing  them.  The  court  held 
the  bank  Jiable  for  the  safe-keeping  of^uch  deposits,  like  a  common  bailee, 
without  hire,  upon  the  ground  that  there  was  a  plain  adoption  of  them,  from 
the  knowledge  and  acquiescence  of  the  directors.  The  case  of  Dedham  Bank 
V.  Chickering,  3  Pick.,  335,  approaches  still  nearer  the  present  case,  and  dis- 
cussed the  very  point  now  in  judgment.  It  was  the  case  of  an  official  bond, 
given  by  the  cashier  of  the  bank,  with  sureties.  The  charter  required  that  the 
cashier,  before  he  entered  upon  the  duties  of  his  office,  should  give  bond,  with 
two  sureties,  to  the  satisfaction  of  the  directors.  After  the  cashier  was  elected, 
the  directors  passed  a  vote  that  A.  B.  and  C.  D.  be  accepted  as  sureties  in  a 
bond  to  be  given  by  the  cashier  for  the  faithful  discharge  of  the  duties  of  bis 
office.  The  bond  in  question  was  dated  before  this  vote;  but  does  not  seem 
to  have  had  but  one  surety.  That  circumstance,  however,  was  not  relied  on  at 
the  argument;  but  the  principal  ground  was,  that  there  had  been  no  approval 
of  the  bond  by  the  board  of  directors.  It  was  found  on  their  files,  and  the 
cashier  had  been  frequently  re-elected.  Chief  Justice  Parker,  in  delivering  the 
judgment  of  the  court,  said:  ''We  should  have  supposed  that  in  the  case  as 
well  of  a  corporation  as  of  an  individual,  a  paper  intended  for  their  benefit, 
and  found  on  their  files,  would  be  considered  as  accepted  by  them;"  and  after 
alluding  to  the  decision  of  the  circuit  court  in  this  case,  which  required  the 
record  of  a  vote  of  the  directors,  he  added:  "  We  think,  however,  that  the  case 
before  us  may  be  decided  without  touching  that  principle;  for,  admitting  it  to 
be  correct,  we  are,  nevertheless,  of  opinion  that  the  vote  to  accept  the  sure- 
ties, and  the  bond  being  in  possession  of  the  president,  are  a  sufficient  accept- 
ance of  the  bond."  It  is  impossible,  we  think,  to  doubt  that  the  real  opinion 
of  the  court  was,  that  the  acceptance  might  be  proved  without  any  record  of  a 
vote,  and  that  the  very  facts  of  the  case  brought  the  point  of  implied  and  pre- 
sumptive acceptance  from  other  acts  of  the  directors  completely  in  judgment. 
So  far,  then,  as  authorities  entitled  to  very  great  respect  and  deference  go, 
we  are  of  opinion  that  they  are  against  the  reasoning  assumed  on  behalf  of  the 
defendants.  To  all  the  authorities  cited  at  the  bar  on  this  point,  the  counsel 
for  the  defendants  has  made  one  answer,  which  he  deems  applicable  to  all  of 
them.  It  is  this :  that  where  no  particular  form  for  the  expression  of  the  cor- 
porate will  is  prescribed  by  law,  there  it  may  be  inferred  from  corporate  acts; 
but  that  where  such  a  form  is  prescribed,  it  must  be  followed.  This  distinction, 
he  supposes,  will  reconcile  all  the  cases.  The  distinction,  if  admitted,  will  not 
aid  the  argument.  It  may  be,  and,  indeed,  is  conceded,  that  no  corporate  act 
can  be  valid  if  done  differently  from  the  manner  prescribed  by  law  as  essential 
to  its  validity.  If  in  the  present  case  the  statute  had  prescribed  that  nothing 
but  a  written  vote  on  record  should  be  deemed  an  approval  of  the  bond,  or  that 
the  cashier  should  not  be  deemed,  for  any  purpose,  in  office,  until  such  approval, 
the  consequence  contended  for  would  have  followed.  His  acts  would  have  been 
utterly  void,  and  any  unrecorded  vote  of  approval  nugatory.    But  the  very 
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point  in  controversy  is,  whether  such  written  record  be  necessary  by  the  char- 
ter or  by-laws,  not  as  a  matter  of  convenience  or  discreet  exercise  of  authority, 
bat  as  a  sine  qua  non  to  the  validity  of  the  act.  The  cases  which  have  been 
commented  on  by  the  court  do  not  deny  the  distinction,  but  proceed  upon  the 
ground  that,  unless  positively  required  by  law,  a  written  vote  is  not  to  be 
deemed  indispensable.  The  court,  then,  is  called  upon,  not  to  administer  a  doc- 
trine of  strict,  and  settled,  and  technical  law,  but  to  introduce  a  new  rule  into  the 
law  of  evidence;  and  to  exclude  presumptive  evidence,  not  only  of  the  acts  of 
corporations,  but  of  their  unincorporated  agents.  If  such  a  rule  be  fit  to  be 
adopted  it  must  be  upon  the  foundation  of  some  clear  and  unequivocal  analogy 
of  law,  and  public  policy  and  convenience.  We  are  not  prepared  to  admit  that 
it  has  any  such  foundation.  On  the  contrary,  we  are  persuaded  that  the  intro- 
duction of  the  rule  itself  would  be  attended  with  serious  public  mischiefs,  and 
shake  many  titles  and  rights  which  have  been  consummated  in  entire  good 
faith  and  the  confidence  that«  no  such  written  record  was  necessary  to  their 
validity.  We  cannot,  therefore,  assent  to  the  doctrine  decided  in  the  circuit 
court  on  this  point. 

In  respect  to  a  collateral  argument  urged  at  the  bar,  upon  the  point  whether 
the  terms  of  the  Qharter  and  by-laws  would  be  complied  with,  without  an  ex- 
press vote  that  the  bond  was  'Ho  the  satisfaction  of  the  directors,''  or  that  the 
sureties  of  the  bond  were  "approved  "  by  the  directors,  we  are  of  opinion  that, 
in  either  case,  there  need  not  be  express  votes  of  approval  and  satisfaction. 
An  acceptance  of  the  bond  by  the  directors  would  necessarily,  in  intendment 
of  law,  include  the  approval  of  it,  and  be  conclusive  of  it. 

§  854.  Where  an  officer  ia  peinnitted  to  act  without  giving  bond  his  acts  are 
valid. 

The  remaining  point  is  as  to  the  opinion  of  the  court  delivered  in  the  first 
bill  of  exceptions.  If  that  opinion  meant  to  state  what  it  seems  to  import, 
that  the  cashier  was  not  legally  cashier,  so  as  to  bind  the  bank  in  its  rights 
and  interests  by  his  acts,  if  permitted  to  enter  upon  the  duties  of  his  office 
before  a  satisfactory  bond  was  given,  we  think  it  cannot  be  maintained.  The 
cashier  was  duly  appointed,  and  he  was  permitted  to  act  in  his  office,  under 
the  express  sanction  of  the  directors,  for  several  years.  If  he  had  never  given 
any  bond  whatsoever  during  this  period,  yet  his  acts,  within  the  scope  of  his 
authority,  would  have  bound  the  bank.  Notes  signed  by  him  would  be  lawful 
notes;  moneys  paid  by  him  would  be  irrecoverable;  records  kept  by  him  would 
be  bank  records.  Indeed,  it  is  conceded  by  the  defendant's  counsel  that  the 
bank  would,  under  such  cicumstances,  be  bound  by  his  acts  in  favor  of  third 
persons  acting  upon  the  faith  of  his  public  character.  The  same  principle,  in 
our  opinion,  applies  in  favor  as  against  the  bank.  If  he  could  legally  perform 
the  duties  of  the  office  for  any  purposes,  he  could  for  all.  He  was  either  an 
agent,  capable  of  binding  the  bank  in  all  his  official  acts,  or  those  acts  were 
void  as  to  third  persons  as  well  as  the  bank.  If  he  was  held  out  as  an  author- 
ized* cashier,  that  character  was  equally  applicable  to  all  who  dealt  with  the 
bank,  in  transactions  beneficial,  as  well  as  onerous,  to  the  bank.  It  seems  to 
us  that  the  charter  and  the  by-laws  must  be  considered,  in  this  respect,  as 
directory  to  the  board,  and  not  as  conditions  precedent.  The  language  is  not 
more  strong  than  that  of  the  laws  which  came  under  the  consideration  of  this 
court  in  The  United  States  v.  Kirkpatrick,  9  Wheat.,  720,  and  The  United 
States  V.  Vanzandt,  11  Wheat.,  184. 

Our  view  of  this  matter  is  in  exact  coincidence  with  that  entertained  by  the 
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supreme  court  of  Pennsylvania  in  The  Bank  of  the  Northern  Liberties  v.  Cres- 
son,  12  Serg.  &  R,  306.  The  directors  might  have  been  responsible  for  their 
neglect  of  duty ;  but  it  was  a  matter  wholly  between  themselves  and  the  stock- 
holders,  and  between  the  latter  and  the  government,  as  a  violation  of  the* 
charter  and  by-laws.  So  far,  indeed,  as  respects  the  sureties  to  the  bond,  they^ 
may  not  be  responsible  for  any  breaches  of  oflScial  duty  by  the  cashier,  before- 
their  obligation  has  been  accepted.  But  this  is  a  very  different  consideration 
from  that  which  respects  the  legal  effects  of  the  acts  of  the  cashier  himself,, 
upon  the  interests  and  transactions  of  the  bank  itself. 

This  is  the  substance  of  what  we  deem  it  necessary  to  say  upon  the  present 
occasion.  We  do  not  go  into  the  consideration  of  the  admissibility  of  every 
part  of  the  documents  and  testimony  offered  in  evidence.  Perhaps  some  of 
them  were  in  a  shape  not  exactly  fit  to  be  admitted  as  formal  evidence,  with- 
out further  verification  and  proofs.  But  much  of  it  was  of  a  nature  unexcep- 
tionable, as  conducing  to  proof  of  the  issues  joiiied,  if  anything  short  of  record 
proof  was  admissible,  as  competent  to  establish  the  approval  or  acceptance  of 
the  bond.  It  is  not  understood  that  the  circuit  court  entertained  any  doubt  as- 
to  its  general  competency,  except  upon  the  ground  already  stated.  We  are  of 
opinion  that  the  evidence  was  competent,  in  point  of  law,  to  go  to  the  jury, 
notwithstanding  there  was  no  record  of  approval  of  the  bond,  it  being  in  its 
nature  competent;  its  sufficiency  to  establish  the  issues  was  matter  of  fact,  the- 
decision  of  which  belonged  to  the  jury,  and  upon  which  they  ought  to  have 
been  allowed  to  pass  their  verdict. 

The  judgment  of  the  circuit  court  must  be  reversed  and  a  mandate  awarded,, 
with  directions  to  the  circuit  court  to  award  a  venire  faciae  de  novo. 

Marshall,  C.  J.,  dissented,  holding  that  a  corporation  can  contract  only  in 
writing.  Head  v.  Providence  Ins.  Co.,  2  Cranch,  127  (§§  1046-1048,  infra)*,. 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  299;  Fleckner  v.  Bank  of  United 
States,  8  Wheat.,  338  (Banks,  §§  20-27);  Turnpike  Co.  v.  Collins,  8  Mass.,  292; 
Hayden  v.  Turnpike  Co.,  10  Mass.,  397;  Canal  Bridge  v.  Gordon,  1  Pick.,  297;. 
Inhabitants,  etc.,  v.  Cole,  3  Pick.,  232 ;  Kyd,  Corp.,  809,  cited. 

RUSSELL  V.  TOPPING. 
(Circuit  Court  for  lUinois:  5  McLean,  194-206.    1850.) 

Opinion  by  Drummond,  J. 

Stateme:st  of  Facts. —  This  is  an  action  of  ejectment  brought  for  a  tract  of 
land  in  Madison  county. 

A  question  as  to  the  admissibility  of  certfiin  depDsitions  taken  on  the  part  of 
the  defendants,  which  the  plaintiff  seeks  to  exclude,  has  been  argued  before  me, 
and  this,  by  an  understanding  between  the  parties,  has  brought  up  directly  for 
consideration  all  the  merits  of  the  cause,  most  of  the  facts,  upon  which  th& 
controversy  is  to  turn,  being  matters  of  agreement.  The  opinion  of  the  cdurt 
is  desired  upon  the  law  of  the  case.  It  appears  that  a  man  by  the  name  of 
Howard,  being  indebted  to  the  plaintiff,  in  1835  gave  him  a  mortgage  on  some 
real  property  to  secure  the  debt,  which  included  the  tract  in  question.  The- 
plaintiff  in  1841  foreclosed  his  mortgage  by  a  proceeding  on  the  equity  side  of 
this  court.  The  State  Bank  of  Illinois  was  made  a  party  defendant,  and  filed 
an  answer  to  the  bill,  alleging  that  Howard  was  largely  indebted  to  the  bank,, 
for  which  indebtedness  a  mortgage  had  been  given  by  Howard,  but  subsequent 

844 


POWERS,  DXrriES  AND  LIABILITIES.  §§  855,  85«. 

to  that  of  the  plaintiflf,  and  which  included  several  parcels  of  land  covered  by 
the  plaintifTs  prior  mortgage,  but  not  the  lot  in  controversy.  At  this  time 
Howard  was  insolvent,  and  the  bank  asked  that  the  lands  not  included  in  their 
mortgage  should  first  bo  sold  to  pay  the  plaintiff's  debt,  and  that  the  lands 
included  in  the  mortgage  of  the  bank  (and  which  were  also  in  the  plaintiff's 
mortgage)  should  be  sold  only  in  the  event  of  the  other  lands  not  being  suffi- 
cient to  pay  the  plaintiff's  debt.  The  court  decreed  accordingly,  and  ordered 
that,  unless  the  plaintiff's  debt  were  paid  within  twenty  days,  the  land  should 
be  sold  by  a  commissioner.  It  was  sold  in  pursuance  of  the  decree.  At  the 
sale  the  bank  purchased  the  tract  in  controversy,  and  a  deed  was  made  to 
the  bank  by  the  commissioners.  The  defendants  claim  through  the  bank.  The 
plaintiff  received  the  purchase  money  paid  by  the  bank.  Howard  being  liable 
to  the  plaintiff  for  other  indebtedness,  suit  was  brought  against  him  by  the 
plaintiff,  judgment  recovered,  execution  issued,  and  the  tract  in  question  levied 
on  and  sold.  At  that  sale  the  plaintiff  was  the  purchaser,  and  he  now  holds  a 
deed  for  the  premises.  Both  partly  claiming  through  Howard,  his  title  is  not 
questioned. 

It  is  admitted  that  this  tract  of  land  was  not  required  for  the  accommodation 
of  the  bank  in  the  transaction  of  its  business,  and  that  the  same  was  not  mort- 
gaged to  the  bank,  but  that  the  only  title  held  by  the  bank  was  by  virtue  of 
the  sale  made  under  the  decree  already  mentioned.  The  possession  of  the 
defendants  is  also  admitted.  The  title  depends  upon  the  validity  of  the  sale 
made  to  the  bank  under  the  decree.  Could  the  bank  become  the  purchaser  of 
tiie  lot  in  question  at  that  sale?  The  bank  was  a  corporation  created  by  an 
act  of  the  legislature  of  Illinois,  passed  12th  February,  1835,  the  fifth  section 
of  which  was  as  follows :  '^  The  real  estate  which  it  shall  be  lawful  for  said 
bank  to  purchase,  hold  and  convey  shall  be:  1st.  Such  as  shall  be  required  for 
its  immediate  accommodation  in  the  transaction  of  its  business;  or  such  as 
shall  have  been  mortgaged  to  it  in  good  faith  by  way  of  security  for  loans 
previously  contracted  for  money  due;  or  2i.  Such  as  shall  have  been  conveyed 
to  it  in  satisfaction  of  debts  previously  contracted  in  the  course  of  its  dealings; 
or  3d.  Such  as  shall  have  been  purchased  at  sales  upon  judgments,  decrees  or 
mortgages  obtained  or  made  for  such  debts;  a^id  said  bank  shall  not put'chasey 
hold  or  convey  real  estate  in  any  other  case,  or  for  any  other  purpose,^^  etc.  The 
plaintiff  contends  that  the  purchase  by  the  bank  was  made  in  violation  of  the 
express  provisions  of  the  charter,  and  was  consequently  void.  It  is  admitted 
by  the  defendants  that  it  was  contrary  to  the  letter  of  the  law,  but  it  is  in- 
sisted it  comes  within  the  equity  of  the  statute,  and,  even  if  this  be  not  the 
case,  the  plaintiff  is  estopped  from  controverting  the  title  of  the  bank. 

§  855.  Corporation  may  purchase^  hold  and  convey  real  property. 

By  the  common  law  every  corporation  had  the  right  to  purchase,  hold  and 
convey  real  property.  This  right  has  been  very  much  restricted  in  England 
b}'  various  statutes,  passed  from  time  to  time,  usually  called  statutes  of  mort- 
main.' In  modern  times  the  legislature  generally  prescribes  some  limits  to  the  ; 
power  of  a  corporation  to  purchase  and  claim  real  property,  by  the  law  of  its 
creation.  The  charter  is  the  source  to  which  we  must  go  to  ascertain  whether 
the  corporation  possesses  a  particular  power. 

§  856.  Corporation  can  act  only  as  indicated  in  its  charter. 

It  is  a  principle  universally  acknowledged  by  all  our  courts  that  a  corpora- 
tion can  only  act  in  the  manner  indicated  in  its  charter.  Anything  absolutely 
prohibited  by  its  charter,  if  attempted  to  be  done,  is  a  nullity.    The  numerous 
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authorities  cited  on  the  argument  conclusively  show  this.  New  York  Fire 
Ins.  Co.  V,  Ely,  5  Conn.,  560,  566,  574;  Head  v.  Providence  Ins.  Co.,  2  Cranch, 
127  (§§  1046-48,  in/r«) ;  8  Ohio,  288;  11  Ohio,  492;  9  Porter,  467;  2  Kent 
Com.,  298.  Still,  these  authorities  do  not  decide  that  we  must  give  a  narrow 
or  illiberal  construction  to  a  charter;  on  the  contrary,  we  must  look  to  the 
object  and  intent  of  the  law  in  this  as  in  other  cases,  and  so  construe  it  as  to 
carry  out  the  object  the  legislature  had  in  view  in  the  enactment.  And  this 
very  charter  expressly  provides  that  it  shall  be  construed  liberally  for  all  bene- 
ficial purposes  therein  intended.  But  we  must  take  it  all  together,  and  give 
effect,  if  possible,  to  all  its  parts.  The  land  purchased  by  the  bank  in  this 
case  was  not  for  a  debt  contracted,  directly  or  indirectly;  the  only  ground 
upon  which  it  has  been  put  is  that  the  bank  had  a  right  to  redeem  the  lands 
covered  by  its  own  mortgage  from  the  operation  of  the  plaintiflTs  prior  mort- 
gage; that  it  could  not  redeem  a  part  without  paying  the  whole  debt,  and 
that  the  right  to  redeem  implied  the  right  to  appear  at  the  sale  to  protect  it- 
self, and  prevent  the  property  from  being  sacrificed;  that  being  of  the  greatest 
importance  to  the  bank.  The  object  of  the  testimony  is  to  show  that  the 
bank  had  no  other  motive  than  to  protect  itself,  and  save  as  much  as  possible 
from  the  wreck  of  Howard's  estate,  and  that  if  the  whole  of  the  property 
were  made  available  to  the  bank,  there  would  yet  remain  a  large  deficit. 
§  8  57,  Jiule  as  to  the  application  of  several  yunds  to  pay  several  liens. 
The  plaintiff  had  different  parcels  of  land  bound  for  his  debt,  some  of  which 
were  included  in  the  bank's  mortgage.  In  such  cases  it  is  a  rule  well  settled  in 
equity,  that  the  party  who  has  the  double  fund  shall  resort,  in  the  first  in- 
stance,  for  payment  to  that  parcel  which  is  not  subject  to  the  lien  of  the  other 
party.     The  decree  was  in  accordance  with  this  rule. 

§  858,  Right  of  hank  to  purchase  at  judgment  sale  of  realty. 
But  did  this  give  the  bank  the  right  to  buy  up  land  not  included  in  its  mort- 
gage, for  the  mere  purpose  of  saving  the  land  which  was  included?  We  must 
look  at  the  consequences  of  such  a  principle.  In  every  instance  where  a  man 
was  indebted  to  the  bank,  it  might  be  said  that,  in  one  sense,  his  ultimate  abil- 
ity to  pay  the  debt  would  depend  upon  his  property  not  being  sacrificed. 
Suppose  the  case  of  an  individual  against  whom  judgment  has  been  recovered, 
which  is  a  lien  upon  his  real  estate,  the  bank  holding  a  subsequent  judgment 
binding  the  same  lands.  The  charter  gives  it  the  power,  in  terms,  to  buy  the 
lands  at  judicial  sales  made  on  its  own  judgment;  but  because  it  is  a  judgment 
creditor,  is  it  permitted  to  become  a  purchaser  at  the  judicial  sales  had  on 
other  judgments,  merely  thereby  to  strengthen  its  own  fund?  The  object  of 
the  legislature  in  inserting  such  a  provision  in  its  charter  was  to  confine  the 
bank  to  its  proper  and  legitimate  business  of  banking,  and  to  prevent  it  from 
becoming  a  great  land  proprietor.  But  white  this  may  be  admitted,  it  is  plain 
that  to  sanction  the  practice  mentioned  would  be  to  allow  the  bank  to  evade 
an  express  provision  of  law,  by  the  questionable  method  of  intention.  In 
other  words,  the  test  would  be  its  intentions,  and  not  its  acts.  An  authority 
has  been  referred  to  by  the  plaintiff's  counsel,  which  is  relied  upon  as  conclu- 
sively settling  the  question  against  the  validity  of  the  bank's  purchase — a 
recent  case  decided  by  the  supreme  court  of  New  York:  Chautauque  Co.  Bank 
V,  Eisly,  4  Denio,  480.  An  examination  of  it  will  show  how  near  it  approaches 
the  present  case. 

There  were  various  judgments  binding  the  real  estate  of  one  Sexton.    The 
bank  was  a  judgment  creditor.     The  lot  in  question  was  sold  on  an  execution 
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issued  on  a  judgment  of  older  date  than  that  of  the  bank,  and  one  White  be- 
came the  purchaser.     There  was  a  judgment  between  this  older  judgment 
and  those  held  by  the  bank.     The  bank  assigned  their  judgments  to  a  creditor 
who   held  a  judgment  subsequent  to  that   of   the   bank.      This   judgment 
creditor  redeemed  the  land  from  the  first  sale  to  White,  in  his  own  name, 
as  well  as  in  the  name  of  the  bank.    The  creditor  who  held  the  judgment 
prior  to  that  of  the  bank's  assigned  his  judgment  to  still  another  judgment 
creditor,  whose  lien  was  of  the  same  date  as  his  who  had  redeemed.     This  last 
judgment  creditor  also  redeemed  the  land  from  the  first  sale  to  White.     But 
neither  of  these  persons  redeemed  from  each  other.     The  person  who  redeemed 
first  assigned  his  interest  to  the  bank,  having  acted  as  their  agent.     The  per- 
son who  last  redeemed  also  assigned  his  claim  to  the  bank,  which  thus,  under 
the  law,  was  entitled  to  a  deed.     The  sheriff  executed  a  deed  to  the  bank, 
which  recited  that  the  bank  had  redeemed  the  land  as  judgment  creditors  of 
Sexton.     Under  these  circumstances,  the  bank  brought  an  action  of  ejectment 
to  recover  the  possession  of  the  land  described  in  the  sheriff's  deed,  and  the 
question  arose,  whether  the  bank  could  purchase  the  land.     The  charter  of  the 
bank  contained  a  restriction,  similar,  in  all  respects,  to  that  in  the  charter  of 
the  State  Bank  of  Illinois,  and  the  prohibition  as  to  real  estate  was  in  the  pre- 
cise words  of  the  charter  of  1835:  "The  said  corporation  shall  not  purchase, 
hold  or  convey  real  estate  in  any  other  case,  or  for  any  other  purpose."     The 
court  decided  that  the  redemption  of  the  land  was  only  valid  by  virtue  of  the 
bank  being  the  representative  and  assignee  of  the  judgment  next  preceding  its 
own,  that  being  the  prior  lien.     And,  therefore,  the  bank  was  in  no  sense  a 
reileeming  creditor,  whatever  the  sheriff's  deed  might  say,  or  whatever  was  the 
understanding  of  the  parties.     The  case  was,  then,  the  same  as  though  the 
bank  was  the  assignee  of  one  who  had  purchased  the  land  at  sheriff's  sale. 
The  court  held  that  the  bank  had  not  the  legal  capacity  to  acquire  the  title. 
For  a  much  stronger  reason  the  bank  could  not  purchase  directly  at  the  sale 
itself.    The  same  argument  was  used  there  that  has  been  urged  here,  that  the 
bank,  having  other  judgments  against  the  land  which  might  be  lost  unless  saved 
b^^  the  benefit  to  be  acquired  by  the  purchase,  the  case  was  brought  within  the 
statute;  but  the  court  ruled  otherwise,  declaring  that  circumstance  would  not 
bring  it  within  the  terms  or  spirit  of  the  law.     But  an  intimation  was  thrown 
out  that  the  bank  might  have  had  the  power  to  redeem  within  the  equitable 
construction  of  the  law. 

In  the  case  just  referred  to,  the  bank  was  a  subsequent  judgment  creditor, 
having  a  lien  upon  property  bound  by  a  prior  lien.  It  did  not  redeem,  but 
chose  to  purchase  at  a  sale  made  or  redemption  had  under  the  prior  lien.  It 
is  a  stronger  case  than  this,  in  favor  of  the  bank's  right  to  purchase,  because 
here  the  bank  had  no  lien  upon  the  lot  in  controversy.  It  bad  merely  the 
equitable  right  of  compelling  the  plaintiff  to  resort  in  the  first  place  to  the 
property  not  held  by  the  bank."  It  is  said,  however,  conceding  that  the  bank 
could  not  purchase,  hold  or  convey  the  property;  that  is,  that  the  sale  was 
illegal,  it  will  not  follow  the  title  of  the  bank  and  of  its  grantees  is  invalid,  so 
long  as  no  action  is  taken  on  the  part  of  the  state;  that  it  may  be  likened  to 
the  case  of  an  alien.  Formerly,  an  alien  could  not  hold  or  inherit  real  prop- 
erty;  but  it  has  been  decided  that  an  alien  could  hold  it  till  a  proceeding  was 
instituted  on  the  part  of  the  sovereign  power  to  deprive  him  of  it.  This  old 
rule  of  the  common  law  is  now,  in  many  of  the  states,  changed  by  legislative 
authority,  and  aliens  can  hold  real  property  as  well  as  citizens.    Several  author- 
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itito  have  been  adduced  to  show  that  the  same  principle  was  applicable  to  cor- 
porations as  to  aliens,  and  that  under  such  circumstances,  they,  or  the  third 
person  to  whom  they  may  convey,  hold  a  title  defeasible  by  the  sovereign 
power  alone.  Baird  v.  Bank  of  Washington,  11  Serg.  &  R.,  418;  Banks  v. 
Poitiaux,  3  Rand.  (Va.),  136;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.,  370. 

But  in  the  case  of  the  alien  and  in  the  authorities  cited,  k  was  so  decided 
because  the  alien  and  the  corporation  could  take  or  purchase  real  estate.  In 
Baird  v.  Bank  of  Washington,  the  prohibition  was  to  purchase  and  hold,  and 
the  supreme  court  of  Pennsylvania  decided  that  the  bank  might  purchase,  but 
could  not  hold  as  against  the  state  alone.  It  was  a  defeasible  title.  In  the 
case  in  Yirginia,  the  prohibition  was  to  hold,  and  the  court  of  appeals  decided 
the  banks  might  purchase.  If,  however,  the  prohibition  is  absolute  as  to  the 
taking  or  purchasing,  there  is  an  entire  incapacity  to  acquire  the  title.  In  this 
case  the  bank  could  neither  purchase,  nor  hold,  nor  sell  real  estate,  except 
under  certain  circumstances.  These  circumstances  do  not  appear  to  have  ex- 
isted in  this  case;  consequently,  the  State  Bank  did  not  acquire  any  title  at  the 
sale.  Where,  then,  was  the  title?  It  still  remained  in  Howard.  It  had  not 
been  divested.  A  title  by  deed  implies  a  contract,  or,  at  least,  competent  par- 
ties. A  deed  to  a  person  having  no  existence  is  generally  inoperative,  and 
passes  no  title  from  the  grantor.  Even  in  the  case  of  an  escrow,  the  title  re- 
mains in  the  grantor  till  the  condition  is  complied  with  and  the  deed  delivered, 
when  it  will  relate  back  for  certain  purposes  to  the  time  when  it  was  delivered 
by  the  grantor  as  an  escrow.  If  a  man  grant  his  estate  to  an  imaginary  cor- 
poration which  exists  only  in  his  own  mind,  no  title  passes,  and  it  is  precisely 
the  same  if  it  is  granted  to  a  corporation  rendered  incapable  by  its  charter  of 
taking  the  ^rant.     As  to  that  particular  faculty  it  is  not  a  corporation. 

§  85 9,  Foreclosure  of  mortgages;  title  in  mortgagor. 

But  it  is  contended  that  the  decree  of  foreclosure  divested  the  title  of  How- 
ard. The  language  of  the  decree  is  in  the  form  usually  adopted  in  such  cases  — 
that  the  party  be  forever  barred  from  his  equity  of  redemption.  However  it 
may  be  in  some  of  the  states,  where  the  practice  of  strict  foreclosure  prevails, 
that  is,  where  the  mortgagee  takes  the  premises  without  a  sale,  in  Illinois  the 
uniform  practice,  both  at  law  and  in  equity,  is  to  order  a  sale.  It  was  the 
course  pursued  in  this  instance.  It  is  said,  if  the  money  had  not  been  paid 
within  the  twenty  days,  it  might  have  been  in  the  power  of  the  mortgagee  to 
insist  on  a  sale.  But  I  doubt  whether  he  would  even  have  had  that  right  upon 
the  tender  of  the  debt,  interest,  costs,  etc.,  before  the  sale.  But  there  can  be 
no  doubt,  if  the  money  had  been  paid  by  the  mortgagor,  and  received  by  the 
mortgagee  before  the  sale,  it  would  have  extinguished  the  debt  and  the  mort- 
gage, and  no  conveyance  would  have  been  necessary  to  vest  the  property  in 
Howard.  To  show  that  this  view  of  the  case  is  correct,  it  is  only  necessary  to 
inquire  where  the  title  was  after  the  event  of  foreclosure.  It  was  certainly 
not  in  abeyance,  for  that  is  never  true  except  in  certain  specified  cases,  as 
where  the  title  remains  in  that  condition  till  there  is  a  grantee  capable  of  tak- 
ing, or  where  there  is  to  be  a  grantee  in  futuro.  If  the  decree  vested  the 
title  anywhere,  it  must  have  been  in  the  mortgagee,  and  that  would  not  help 
the  defendants.  The  modern  authorities  regard  a  mortgage  merely  as  a  se- 
curity for  the  debt,  and  with  us,  until  there  is  a  sale  of  the  premises  under  a 
judgment  at  law  or  decree  in  chancery,  the  title  is  in  the  mortgagor;  to  say 
nothing  of  the  right  of  the  party  to  redeem  even  after  sale.  If  the  debt  is 
paid  he  can  maintain  ejectment;  he  is  entitled  to  the  rents  and  profits  of  the 
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estate.  He  is,  in  a  court  of  law  even,  to  all  intents  and  purposes,  the  owner 
of  the  land,  subject  to  the  incumbrance.  If  the  time  for  the  payment  of  the 
money  secured  by  the  mortgage  is  elapsed,  it  can  hardly  be  pretended,  under 
the  law  as  it  now  stands,  the  mortgagee  can  recover  the  possession  of  the  land 
mortgaged  even  for  the  mortgagor.  He  must,  in  the  first  place,  resort  to  a 
court  of  law  or  equity  to  foreclose  the  right  of  redemption,  and  that  is  uni- 
formly done  by  a  sale.  Besides,  a  court  of  equity  usually  requires  a  return 
or  report  to  be  made  by  the  master  or  commissioner,  of  the  proceedings,  and 
in  some  respects  the  whole  matter  may  be  considered  as  in  fieri^  until  the  acts 
of  the  master  are  approved  or  confirmed  by  the  court.  The  decree  in  this 
case  directed  such  a  report  to  be  made,  and  it  was  made  accordingly.  It  is  the 
sale  then,  and  subsequent  proceedings,  that  divest  the  title.  In  this  case  there 
vras  not,  in  law,  any  sale  of  the  property  which  is  here  the  subject  of  con- 
troversy. 

The  relaxation  which  has  gradually  taken  place  upon  the  subject  of  mort* 
gs^ges,  under  the  slow  but  sure  progress  caused  by  an  advance  in  the  arts  of 
civilization  and  refinement,  is  a  striking  illustration  of  the  amelioration  given, 
by  modern  decisions,  to  the  stern  and  inflexible  rules  of  the  ancient  common 
law.  The  law  of  mortgages  is  now  administered  in  our  courts  upon  principles 
of  equity  and  justice,  which  commend  themselves  to  all.  There  being,  then, 
no  sale  under  this  decree,  and  the  decree  itself  not  having  divested  the  title,  it 
aiill  remained  in  Howard. 

§  860*  Receipt  of  rrhoney  from  banJc  for  realty  does  not  estop  the  person  who 
reeeivee  it  from  denying  the  authority  of  the  batik  to  purchase  the  property  it 
paid  for. 

But  it  is  insisted  that  the  plaintiff  cannot  avail  himself  of  these  principles, 
bacanse,  having  received  the  money  from  the  bank,  sound  policy  requires  that 
be  should  not  set  up  the  illegality  of  the  sale,  and  the  incapacity  of  the  grantor, 
to  defeat  the  title  of  the  bank.  The  court  has  nothing  to  do  with  the  pro- 
priety or  delicacy  with  which  parties  may  act.  It  can  only  look  to  their  rights 
aad  their  remedies.  The  question  is,  is  the  plaintiff  estopped  by  the  mere 
receipt  of  the  money,  under  the  circamstances  of  this  case,  from  contesting  the 
sale  to  the  bank  ? 

A  very  brief  examination  of  this  branch  of  the  law  will  furnish  us  with  an. 
answer.  It  is  not  pretended  that  it  is  a  case  of  technical  estoppel  by  matter 
of  record,  or  by  deed ;  but  it  is  said,  it  is  an  instance  where  the  law  of  equi- 
table estoppel  in  pais  applies  The  law  of  this  last  species  of  estoppel  was 
fully  investigated  in  a  recent  case  in  New  York,  Dezell  v.  Odell,  3  Hill,  215. 
The  court  differed  in  opinion  as  to  the  application  of  the  law  to  that  case, 
which  was,  where  a  party  had  given  an  officer  a  receipt  for  goods  seized  on 
execution,  promising  to  deliver  them  up  on  a  certain  day,  and  afterwards 
claimed  them  as  hi&own;  the  majority  of  the  court  held  he  was  estopped  by 
his  receipt.  The  court,  however,  agreed  that  the  definition  of  an  estoppel  in 
pais^  given  by  Judge  Nelson  in  the  case  of  Welland  Canal  Co.  v.  Hathaway, 
8  Wend.,  483,  was  correct:  "A  party  will  not  be  permitted  to  deny  his  own 
acts  or  admissions  which  were  expressly  designed  to  influence  the  conduct  of 
another,  and  did  so  influence  it,  and  when  such  denial  operates  to  the  injury 
of  the  latter." 

§  861.  doctrine  of  estoppel. 

There  can  be  no  doubt  that  while  the  courts  in  recent  times  have  been  in- 
clined to  restrict  the  law  of  technical  estoppel,  they  have  much  enlarged  the 
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limits  of  the  law  of  equitable  estoppel.  But  let  us  take  the  most  liberal  vie^r 
of  estoppel  in  pais  possible,  and  apply  it  to  this  case.  What  act  did  the  plaint- 
iflf  do,  or  what  admission  did  he  make,  which  was  designed  to  influence  the 
conduct  of  the  bank?  How  was  it  influenced  by  the  plaintiff?  Granting  that 
the  plaintiff's  denial  of  the  right  of  the  defendants  to  the  property  may  operate 
to  the  injury  of  the  bank,  the  other  ingredients,  and  the  essential  ones  of  aa 
estoppel  in  pais,  are  entirely  wanting.  So  far  from  the  bank  making  the  pur- 
chase influenced  by  anything  on  the  part  of  the  plaintiff,  it  appears  that  they 
(the  plaintiff  through  his  attorney,  the  plaintiff  himself  not  being  present  at 
the.  sale)  were  competitors  at  the  sale  in  bidding,  and  it  was'only  because  the 
bank  bid  more  than  the  plaintiff's  attorney  that  it  became  the  purchaser.  Was 
the  plaintiff  bound  through  his  attorney  to  inform  the  bank  that  it  could  not 
legallj'  become  the  purchaser?  Certainly  not.  It  does  not  appear  that  the 
slightest  act  was  done  on  the  part  of  the  plaintiff  to  induce  the  bank  toT>ay. 
Admitting  that  a  case  could  be  so  presented  that  the  doctrine  of  estoppel  in 
pais  would  apply  so  as  to  enable  the  bank  to  hold  land  not  authorized  by  its 
charter  —  as  to  which  I  express  no  opinion, —  it  would  have  been  necessary  for 
the  plaintiff  to  design  expressly  to  influence  the  bank  in  this  pretended  pur- 
chase; and  there  cannot  be  the  least  pretext  of  anything  of  the  kind  on  the 
part  of  the  plaintiff.  It  can  in  no  sense  be  considered  the  same  as  if  the  plaint- 
iff had  himself  sold  land  to  the  bank. 

It  only  remains  to  consider  whether  the  more  fact  of  receiving  the  money 
estops  the  plaintiff  from  denying  the  validity  of  the  sale  and  of  the  title  of 
the  bank;  and  it  would  seem  as  though  the  mere  statement  of  such  a  doctrine 
were  enough  to  show  its  unsoundness.  A.  has  a  judgment  against  B.  The 
officer  under  the  execution  issued  upon  the  judgment  levies  on  and  sells  the 
land  of  A.,  the  plaintiff.  He  receives  the  money.  It  is  said  he  is  estopped 
from  denying  the  title  of  the  purchaser,  and  proving  that  it  was  his  own  land 
that  was  sold.  This  would  be  the  result  of  the  doctrine,  even  if  it  did  not  go 
further,  and  by  implication  make  every  plaintiff  in  an  execution,  when  he  re- 
ceives the  purchase  money,  a  guarantor  of  the  purchaser's  title.  This  is  a  con- 
struction of  the  law  of  estoppel  in  pais  which  this  court  cannot  sanction.  It 
follows,  then,  that  it  is  immaterial  whether  the  depositions  were  admitted  or 
excluded,  as  upon  the  facts  which  have  been  submitted  to  the  court  as  agreed 
on  between  the  parties,  the  law  of  the  case  would  be  the  same  in  either  event. 

BEATY  V,  KNOWLER. 
(4  Peters,  153-171.    1830.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. — This  was  an  action  of  ejectment,  brought  in  the  circuit 
court  of  Ohio,  to  recover  possession  of  one  thousand  two  hundred  acres  of  land, 
parcel  of  two  thousand  four  hundred  acres,  in  what  is  called  the  Connecticut 
Keserve.  On  the  trial  below,  it  was  agreed  that  Jonathan  Douglas,  the  an- 
cestor of  the  plaintiff^s  lessors,  became  proprietor  of  the  premises  in  question, 
in  May,  1792,  under  the  laws  of  Connecticut,  granting  lands  to  certain  sufferers, 
and  died  the  6th  of  March,  1800,  vested  with  the  legal  title,  which  he  held  in 
common  with  many  other  proprietors,  the  land  not  being  set  apart  or  appor- 
tioned to  any  one  of  the  whole.  That  the  lessors  of  the  plaintiff  were  his 
heirs  at  law,  and  held  as  partners  or  tenants  in  common. 

On  the  trial  it  was  proved  by  the  plaintiff  below,  that,  on  the  5th  of  May, 
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1808,  four  of  the  lessors  were  minors.  The  defendant  set  up  a  title  under  a 
tax  sale,  which  was  made  by  the  company  incorporated  for  the  management 
of  said  lands.  This  company  was  first  incorporated  by  the  Connecticut  legisla- 
ture, in  the  year  1796.  No  person  is  named  in  the  act;  but  the  corporators  are 
designated  as  the  '*  proprietors  of  the  half  million  of  acres  of  land  lying  south 
of  Lake  Erie."  Under  this  law  the  corporation  was  organized:  In  1797  the 
Connecticut  legislature  passed  an  amendment  to  this  law. 

On  the  15th  of  April,  1803,  the  legislature  of  Ohio  passed  an  act  incorporat- 
ing those  owners  and  proprietors,  by  the  name  of  "the  proprietors  of  the  half 
million  of  acres  of  land  lying  south  of  Lake  Erie, called  Sufferers'  Land;"  and 
by  that  name  gave  succession  to  them,  their  heirs  and  assigns.  This  was  called 
the  Sufferers'  Land  from  the  circumstance  of  its  having  been  given  by  the  state 
of  Connecticut  to  indemnify  the  losses  its  citizens  had  sustained  in  the  revolution- 
ary war.  The  act  of  incorporation  b}^  the  legislature  of  Ohio  required  nine 
directors  to  be  appointed,  who  were  authorized  to  hold  their  meetings  out  of 
the  state.  In  the  second  section,  power  is  given  to  the  directors  to  extinguish 
the  Indian  title;  to  survey  the  land  into  townships,  or  otherwise  to  make  par- 
tition, as  they  should  order,  among  the  owners,  in  proportion  to  the  amount  of 
loss;  and,  amongst  other  things,  the  act  provided  "that  to  defray  all  neces- 
sary expenses  of  said  company,  in  purchasing  and  in  extinguishing  the  Indian 
claim  of  title  to  the  land,  surveying,  locating  and  making  partition  thereof,  as 
aforesaid,  and  all  other  necessary  expenses  of  said  company,  power  be  and  the 
same  is  hereby  given  to  and  vested  in  the-said  directors  and  their  successors  in 
office,  to  levy  a  tax  or  taxes  (two-thirds  of  the  directors  present  agreeing  thereto) 
on  said  land,  and  have  power  to  enforce  the  collection  thereof."  The  ninth  sec- 
tion provides  "  that  all  sales  of  rights,  or  parts  of  rights,  of  any  owner  or 
proprietor  in  said  half  million  acres  of  land,  made  by  the  collector,  shall  be 
good  and  valid,  so  as  to  secure  an  absolute  title  in  the  purchaser;  unless  the 
said  owner  and  proprietor  shall  redeem  the  same  within  six  calendar  months 
next  after  the  sale  thereof,  by  paying  the  taxes  for  which  the  said  right  or 
rights,  or  parts  thereof,  had  been  sold,  with  twelve  per  cent,  interest  thereon, 
and  costs  of  suit."  The  act  contains  no  provision  in  favor  of  the  rights  of  in- 
fants ov  femes  covert.  By  the  tenth  section  of  this  law  it  is  provided  "  that 
said  directors  shall  have  power  and  authority,  and  the  same  is  hereby  given  to 
them  and  their  successors,  to  do  whatever  shall  to  them  appear  necessary 
and  proper  to  be  done,  for  the  well-ordering  and  interest  of  said  owners  and 
proprietors,  not  contrary  to  the  laws  of  the  state."  The  eleventh  directs  that 
*' supplies  of  money  which  shall  remain  in  the  hands  of  the  treasurer,  after  the 
Indian  title  shall  be  extinguished,  and  said  land  located,  and  partition  thereof 
made,  shall  be  used  by  said  directors  for  the  laying  out  and  improving  the  pub- 
lic road  in  said  tract,  as  this  assembly  shall  direct."  The  act  is  declared  to  be 
a  public  one  in  the  twelfth  section. 

An  act  imposing  a  land  tax  was  passed  by  the  Ohio  legislature  in  1806, 
which  remained  in  force  in  1808.  This  act  required  entry  to  be  made  of  lands 
for  taxation.  A  perpetual  lien  was  imposed  on  the  land,  whether  entered  or 
not,  for  the  amount  of  the  tax,  and  minors  had  a  right  to  redeem  their  land 
sold  for  taxes,  within  one  year  after  their  minority  expired.  It  appeared  in 
proof,  at  the  trial,  that  at  a  meeting  of  the  directors  of  the  company  convened 
at  the  court-house  in  New  Haven,  on  Thursday,  the  5th  of  May,  1808,  agree- 
ably to  a  notification  duly  issued  according  to  the  ordinances  of  said  directors, 
it  was  unanimously  voted  by  six  directors,  being  all  that  were  present,  that  a 
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tax  of  two  cents  on  the  pound,  original  loss,  be  assessed  on  the  original  rights 
or  losses,  in  said  half  million  acres  of  land,  to  be  paid  by  each  proprietor 
thereof,  in  proportion  to  each  person's  respective  share  or  loss,  as  set  in  the 
grant  of  said  lands  made  by  the  state  of  Connecticut;  to  be  collected  and  paid 
by  the  several  collectors  to  the  treasurer  of  this  company,  on  or  before  the  1st 
of  July,  1808,  to  defray  the  expenses  of  a  tax  laid  by  the  legislature  of  the 
state  of  Ohio,  and  other  necessary  expenses,  for  the  good  of  the  proprietors 
of  said  land. 

The  defendant  gave  in  evidence  the  assessment  of  a  tax  upon  the  rights  of 
the  said  Jonathan  Douglas,  the  appointment  of  a  collector,  the  issuing  of  a 
warrant  of  collection,  the  advertisement  of  sale  for  taxes,  the  sale  of  a  part  of 
the  right  of  said  Douglas,  amounting  to  one  thousand  two  hundred  acres,  for 
taxes,  to  Elias  Perkins,  who  conveyed  the  tract  to  the  defendant.  The  circait 
court  instructed  the  jury  that  the  directors  had  no  power  to  assess  said  tax. 
And  that  the  infant  lessors  were  not  concluded  or  bound  by  sach  assessment. 
To  these  instructions  the  defendant  excepted.  The  jury  found  a  verdict  of 
guilty^,  and  judgment  was  rendered  thereon.  A  reversal  of  this  judgment  is 
prayed  for  by  the  plaintiff  in  error  on  the  following  grounds:  1.  The  court 
erred  in  their  instruction  to  the  jury  that  the  directors  bad  no  legal  authority  to 
assess  the  tax.  2.  That  the  minor  proprietors  were  not  bound  and  concluded 
by  the  assessment  and  sale. 

§  862.  A  pi'ivate  charter  declaimed  to  bepvUic  need  not  he  pleaded. 

It  is  not  contended  in  this  case  that  this  company  could  derive  corporate 
powers  to  do  any  act  in  Ohio  in  relation  to  the  Sufferers'  Land  under  the  statute 
of  Connecticut.  All  their  powers  must  be  derived  from  the  law  of  Ohio.  This 
law,  it  is  insisted,  is  a  private  act,  not  designed  for  public  purposes,  and  conse* 
quently  cannot  affect  the  rights  of  any  individual  who  did  not  assent  to  its 
provisions;  that  the  provision  declaring  it  to  be  a  public  act  does  not  alter  the 
principle,  for  the  rights  derived  under  it  are  of  a  private  nature,  being  limited  to 
those  who  have  an  interest  in  the  land;  and  it  is  denied  that  any  evidence  of 
assent  has  been  shown  by  the  lessors  of  the  plaintiff  or  their  ancestor.  Several 
authorities  were  cited  as  having  a  bearing  upon  the  objections  thus  stated.  The 
names  of  the  sufferers  are  published  in  the  Connecticut  act  or  resolution  ia 
1792,  with  the  amount  allowed  to  each  as  his  indemnity  for  losses  sustained* 
In  this  act  is  found  the  name  of  the  ancestor  of  the  lessors  of  the  plaintiff. 
His  right  descended  to  them  subject  to  the  same  conditions  by  which  it  was 
originally  held.  The  provision  of  the  law  of  incorporation  that  it  should  be 
considered  a  public  act  must  be  regarded  in  courts  of  justice,  and  its  enact- 
ments noticed  without  being  specially  pleaded,  as  would  be  necessary  if  the  act 
were  private. 

§  863.  Non-assenting  persona  not  bound  by  private  acty  but  assent  may  be  iwr 
plied  from  receipt  of  benefits. 

That  a  private  act  of  incorporation  cannot  affect  the  rights  of  individuals 
who  do  not  assent  to  it,  and  that  in  this  respect  it  is  considered  in  the  light  of 
a  contract,  is  a  position  too  clear  to  admit  of  controversy.  But,  in  the  present 
case,  this  objection  seems  not  to  have  been  made  in  the  court  below,  where 
proof  of  the  assent,  if  necessary,  might  have  been  submitted  to  the  jury.  From 
the  nature  of  the  right  asserted  and  the  circumstances  under  which  it  was  orig- 
inated, this  court  cannot  doubt  that  the  assent  of  the  proprietors  may  be  fairly 
presumed,  both  to  the  act  of  Connecticut  and  to  that  of  Ohio.  Rights  have 
been  protected  and  regulated  under  those  laws,  and  to  the  provisions  of  the 
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latter  are  the  claimants  indebted  in  a  great  degree  for  the  present  value  of  the 
remainder  of  the  land  which  they  still  hold ;  and,  as  has  been  well  argued,  if 
they  participate  in  the  benefits  of  the  law  they  can  set  up  no  exemption  from 
its  penalties. 

§864.  Corporate  powers  stricUy  limited  to  those  conferred  ly  charter^  espe- 
<:ially  where  they  are  an  abridgment  of  individual  rights. 

The  main  question  in  the  case  is  whether  the  directors  have  the  power,  under 
the  act  of  incorporation,  to  assess  a  tax  on  each  proprietor's  share  to  pay  a 
tax  to  the  state.  That  a  corporation  is  strictly  limited  to  the  exercise  of  those 
powers  which  are  specifically  conferred  on  it  will  not  be  denied.  The  exercise 
of  the  corporate  franchise,  being  restrictive  of  individual  rights,  cannot  be 
extended  beyond  the  letter  and  spirit  of  the  act  of  incorporation.  In  the  sec- 
ond section  of  the  act  power  is  given  to  the  directors  to  extinguish  the  Indian 
title,  under  the  authority  of  the  United  States,  when  obtained;  to  survey  and 
locate  the  land  into  townships,  or  otherwise  to  make  partition,  and  to  defray 
all  necessary  expenses  iu  carrying  these  objects  into  effect;  and  to  meet  these 
and  '^all  other  necessary  expenses  of  said  company,"  the  directors  are  author- 
ized to  levy  a  tax  or  taxes  on  said  land,  and  to  enforce  the  collection  thereof. 
As  the  power  to  tax  for  the  purpose  of  paying  a  tax  to  the  state  is  not  found 
among  the  enumerated  powers  of  the  directors,  it  must  be  derived,  if  it  exist, 
under  the  words  ^'  all  other  necessary  expenses  of  said  company,"  or  under  the 
tenth  section,  which  provides  that  '^  the  directors  shall  have  power  to  do  what- 
ever to  them  shall  appear  necessary  and  proper  to  be  done  for  the  well-order- 
ing and  interest  of  the  proprietors,  not  contrary  to  the  laws  oV  the  state."  In 
favor  of  this  construction  it  has  been  ingeniously  argued  that,  partition  not 
having  been  made  of  the  land,  it  could  not  be  entered  for  taxation  as  required 
by  the  law  of  the  state ;  that  the  half  million  of  acres  must  be  entered  on  the 
duplicate  of  the  collector  as  one  tract,  and  that  it  would  be  impracticable  for 
the  collector  to  ascertain  and  collect  from  each  proprietor  his  just  proportion 
of  the  tax ;  that  many  of  the  proprietors  are  non-residents,  and  that  any  pro- 
portion of  them,  being  desirous  of  paying  their  part  of  the  tax,  would  not  be 
discharged  by  doing  so,  as  a  part  of  the  entire  tract,  involving  their  interests, 
\roald  be  liable  to  be  sold  for  any  balance  of  the  tax  which  remained  unpaid. 

§  865.  Authority  to  tax  to  pay  necessary  expenses  of  a  company  does  not  in* 
/iude  power  to  tax  to  pay  a  tax  assessed  by  the  state. 

Whether  partition  was  made  of  the  land  when  the  directors  assessed  the  tax 
does  not  appear,  nor  is  it  considered  a  fact  of  much  importance  in  the  case. 
"So  argument  drawn  from  convenience  can  enlarge  the  powers  of  the  corpora- 
tion. Was  the  tax  imposed  a  ^^  necessary  expense  of  said  company,"  within 
the  meaning  of  the  act  ?  That  these  words  would  cover  the  expense  of  neces- 
sary agents  to  assess  and  collect  a  tax  legitimately  imposed  by  the  directors  is 
clear,  and  also  other  incidental  expenses  arising  from  carrying  into  effect  the 
powers  expressly  given;  but  do  they  invest  the  directors  with  a  new  and  sub- 
stantive power?  If  they  do,  how  is  the  exercise  of  the  power  to  be  limited? 
Mast  it  depend  upon  the  discretion  of  the  directors  to  determine  all  necessary 
expenses  of  the  company  ? 

Ample  provisions  are  found  in  the  state  law  imposing  a  land  tax,  for  the  assess- 
ment and  collection  of .  the  tax.  A  lien  is  held  on  all  the  taxable  land  in  the 
state,  whether  entered  for  taxation  or  not;  and  if  the  tax  should  not  be  paid 
by  a  time  specified,  the  collector  was  authorized,  after  giving  notice,  to  sell  the 

smallest  part  of  the  tract  which  would  bring  the  amount  of  the  tax.    For  the 
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convenience  of  non-residents,  district  collectors  were  appointed,  tvho  were  re- 
quired to  hold  their  offices  at  places  named  in  the  act.  The  collector  for  the 
district  including  the  Sufferers'  Land  held  his  office  at  Warren,  within  what  is 
called  the  reservation  of  Connecticut.  The  law  imposing  the  tax  operates  upon 
the  land  in  controversy,  and  raises  a  lien,  the  same  as  on  any  other  taxable 
lands  in  the  state.  It  appears,  therefore,  that  it  was  not  the  intention  of  the 
legislature  to  look  to  the  corporation  for  the  payment  of  the  tax  assessed  under 
the  law,  but  to  the  land,  as  in  all  other  cases.  And  if  any  part  of  the  land 
had  been  sold  by  the  state,  in  which  minors  had  an  interest  under  the  law,  they 
had  a  right  to  redeem  it  within  a  year  after  they  became  of  age.  This  is  an 
important  provision,  and  is  not  contained  in  the  act  of  incorporation.  The 
agents  of  the  state  were  paid  for  their  services  out  of  the  tax  collected ;  those 
of  the  corporation  by  the  company.  It  would  seem,  therefore,  that-  the  tax 
collected  by  the  state  would  be  less  expensive  to  the  proprietors  than  if  col- 
lected by  their  own  agents;  and  less  hazardous  to  their  rights,  as  the  interests 
of  minors  were  protected.  If,  therefore,  the  argument  drawn  from  convenience 
could  have  any  influence,  it  could  not  operate  favorably  to  the  power  of  the 
directors.  The  power  to  impose  a  tax  on  real  estate,  and  to  sell  it  where  there 
is  a  failure  to  pay  the  tax,  is  a  high  prerogative,  and  should  never  be  exercised 
where  the  right  is  doubtful. 

§  866.  Under  the  Ohio  act  of  1803  concerning  ^^  Sufferers^  Land^^  directors 
were  not  empowered  to  tax  the  land  to  pay  a  tax  to  the  state. 

In  the  preamble  to  the  Ohio  act  of  incorporation,  there  is  a  reference  to  the 
Connecticut  act  and  to  the  cession  of  the  reserve  by  that  state,  to  the  Union, 
and  a  statement  that  it  was  annexed  to  the  state  of  Ohio.  And  as  a  reason  for 
the  passage  of  the  act,  it  is  stated  that  said  **  half  million  of  acres  of  land  are 
now  within  the  limits  of  Trumbull  county  in  said  state,  and  are  still  subject  te 
Indian  claims  of  title;  wherefore,  to  enable  the  owners  and  proprietors  of  said 
half  million  acres  of  land  to  purchase  and  extinguish  the  Indian  claim  of  title 
to  the  same  (under  the  authority  of  the  United  States,  when  the  same  shall  be 
obtained),  to  survey  and  locate  the  said  land,  and  to  make  partition  thereof  to 
and  among  said  owners  and  proprietors,  in  proportion  to  the  amount  of  losses 
which  is  or  shall  be  by  them  respectively  owned,^'  etc.  These  are  the  objects 
to  be  accomplished  by  the  act  of  incorporation,  and  which  could  not  be  attained 
by  the  individual  efforts  of  the  proprietors.  In  the  eleventh  section  of  the  act 
it  is  provided  "that  supplies  of  money  which  shall  remain  in  the  hands  of  the 
treasurer,  after  the  Indian  title  shall  be  extinguished,  and  said  land  located  and 
partition  thereof  made,  shall  be  used  by  said  directors  for  the  laying  out  and 
improving  the  public  roads  in  said  tract,  as  the  legislature  should  direct." 

From  a  careful  inspection  of  the  whole  act,  it  clearly  appears  that  the  incor- 
poration of  the  company  was  designed  to  enable  the  proprietors  to  aecojnplisfa 
specific  objects,  and  that  no  more  power  was  given  than  was  considered  neces- 
sary to  attain  these  objects.  The  words  "  all  necessary  expenses  of  the  com- 
pany "  cannot  be  so  construed  as  to  enlarge  the  power  to  tax,  which  is  given 
for  specific  purposes.  A  tax  tb  the  state  is  not  a  necessary  expense  of  the  com- 
pany, within  the  meaning  of  the  act.  Such  an  expense  can  only  r^nlt  from 
the  action  of  the  company  in  the  exercise  of  its  corporate  powers.  The  pro- 
vision in  the  tenth  section,  that  the  "  directors  shall  have  power  to  do  whatever 
shall  appear  to  them  to  be  necessary  and  proper  to  be  done,  for  the  well-order- 
ing of  the  interest  of  the  proprietors,  not  contrary  to  the  laws  of  the  state," 
was  not  intended  to  give  unlimited  power,  but  the  exercise  of  a  discretion 
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within  the  scope  of  the  authority  conferred.  If  the  words  of  this  seotion  are 
not  to  be  restricted  by  the  other  provisions  of  the  statute,  but  to  be  considered 
according  to  their  literal  import,  they  would  vest  in  the  directors  a  power  over 
,  the  land,  only  limited  by  their  discretion.  They  could  dispose  of  the  land, 
and  vest  the  proceeds  in  any  manner  which  they  might  suppose  would  advance 
the  interest  of  the  proprietors.  It  is  only  necessary  to  state  this  consequence 
to  show  the  danger  of  such  a  construction.  The  restrictions  imposed  in  other 
parts  of  the  statute  very  clearly  demonstrate  that  it  was  not  the  intention  of 
the  legislature  to  invest  the  directors  with  such  a  power.  Upon  a  full  view  of 
the  various  provisions  of  the  act  of  incorporation,  the  court  do  not  find  a  power 
^iven  to  the  directors  to  assess  a  tax,  as  has  been  done  in  the  case  under  con* 
sideration,  to  pay  a  tax  to  the  state.  The  judgment  of  the  circuit  court  must^ 
therefore,  be  affirmed^  with  costs. 

WHITE  WATER  VALLEY  COMPANY  v.  VALLETTE. 

(21  Howard,  414-426.    1858.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mr.  Justice  Campbell. 

Statement  op  Facts. —  This  controversy  originated  in  a  contract  between 
the  appellants  and  the  appellee  (Yallette),  in  which  the  latter  agreed  to  coin- 
plete  that  portion  of  the  canal  through  the  valley  of  White  Water  river  that 
lies  between  the  cities  of  Laurel  and  Cambridge,  in  Indiana.  la  the  year 
1836  the  state  of  Indiana  projected  the  improvement  of  which  this  is  a  party 
and  prosecuted  the  work  until  1842,  at  an  expenditure  of  more  than  $1,000,000, 
In  that  year  the  appellants  were  incorporate,  and  the  state  surrendered  the 
unfinished  work  to  them,  investing  them  with  powers  to  continue  it  till  its  com- 
pletion. In  1844  this  corporation  became  embarrassed  in  their  affairs,  and  were 
nnable  to  negotiate  loans  upon  the  pledge  of  their  property.  Their  resources 
were  inadequate  to  the  demands  of  their  enterprise,  and  there  was  fear  that 
It  would  be  abandoned,  or  at  least  inconveniently  postponed.  In  July,  1844, 
the  president  of  the  company  applied  to  the  appellee  (Yallette)  for  assistance, 
and  the  result  of  their  negotiation  was,  that  the  latter  submitted  a  proposal  to 
the  company  to  supply  materials,  and  to  complete  at  his  expense  the  oanal^ 
according  to  the  plan  of  the  chief  engineer,  by  the  1st  of  September,  1845, 
for  one  hundred  and  twenty-five  bonds  of  the  company,  at  $1,000  each,  upon 
ten  years'  time,  drawing  interest  at  seven  per  cent,  per  annum,  payable  semi^ 
annually,  he  (Yalette)  to  pay  in  the  paper  of  the  company  $500  as  a  bonus. 

This  proposal  was  accepted,  and  a  detail  contract  was  drawn  out  and  exe- 
cuted, embracing  some  modifications  not  material  to  this  dispute.  The  appellee 
agreed  to  construct  in  a  substantial  and  workmanlike  manner  the  sections  of 
the  canal,  under  the  directions  of  the  chief  engineer,  and  according  to  particu- 
lar specifications.  The  engineer  was  to  decide  whether  the  work  had  been 
performed  agreeably  to  contract  and  the  instructions  of  the  engineer;  and 
payment  was  to  be  made  upon  his  certificate  of  the  work  done  at  the  end  of 
every  sixty  days.  The  contract  was  punctually  performed  by  the  appellee  to 
the  satisfaction  of  the  company,  and  upon  a  final  settlement  one  hundred  and 
sixteen  bonds  of  $1,000  each  were  issued  to  him,  one  hundred  and  twelve  bear- 
ing date  the  1st  of  February,  1845,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum,  payable  semi-annually  at  New  York,  the  principal  to  be  paid  at  tea 
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years  from  date.  These  bonds  contain  recitals  and  stipnlatlons  as  follows: 
That  the  principal  sum  is  the  first  and  only  loan  created  by  the  company  under 
their  charter  for  the  completion  of  the  canal;  that  the  faith  of  the  company 
and  their  effects,  real  and  personal,  are  pledged  for  the  payment  of  the  debt 
and  interest;  that  these  bonds  shall  have  a  preference  over  all  debts  to  be 
thereafter  contracted ;  that  in  default  of  the  payment  of  interest,  the  holder 
of  the  bonds  might  enter  into  possession  of  the  tolls,  water  rents,  and  other 
incomes  of  the  company;  and  might  apply  to  any  court  of  the  state  (federal 
or  state)  for  the  appointment  of  a  receiver,  and  that  the  company  would  not 
appeal  to  any  other  court;  that  they  would  pay  ten  per  cent,  as  liquidated 
damages  on  the  amount  of  the  interest  thus  collected.  The  interest  on  these 
bonds  was  paid  until  August,  185:1:,  $ince  when  the  corporation  has  been  ia 
default. 

The  appellees  hold  the  one  hundred  and  twelve  bonds  above  described,  and 
have  filed  this  bill  to  enforce  the  covenants  they  contain  by  the  appointment 
of  a  receiver.  They  allege  that  the  company  is  insolvent;  that  its  stock  has 
no  value,  and  that  the  canal  is  exposed  to  dilapidation  and  ruin,  and  they 
have  no  ability  to  remedy  such  disasters. 

The  defendants  resist  the  demand  of  the  appellees.  They  aver  that  the 
president  of  the  company  applied  to  Vallette  for  a  loan  of  money;  that  Val- 
lette  was  willing  to  advance  the  sum  required,  if  he  could  make  a  profit  of  one 
hundred  per  cent.,  and  the  president  and  directors  were  ready  to  concede  this 
profit.  That  the  contract  was  made  between  them  as  a  device  and  contriv- 
ance to  evade  the  laws  of  Indiana  upon  the  subject  of  interest  and  usury,  and 
that  the  contract  between  the  parties  in  its  essence  and  spirit  was  a  loan  of 
money  at  that  exorbitant  and  usurious  rate  of  interest.  That  the  work  was 
done  by  the  company  through  the  superintendence  of  their  engineer,  and  that 
Yallette  paid  out  the  money  to  contractors  merely  to  secure  its  appropriation 
to  the  improvement  of  the  canal  to  strengthen  his  security.  That  the  amount 
expended  was  but  $56,000,  and  the  estimates  of  the  engineer  prior  to  the  mak- 
ing of  the  contract  did  not  exceed  $65,000 ;  and  that  the  contract  was  arranged 
so  that  the  profit  of  one  hundred  per  cent,  might  be  realized.  They  complain 
that  the  exactions  of  the  appellee  were  exorbitant  and  oppressive.  That  the 
canal  has  been  exposed  to  disasters  from  heavy  floods,  and  a  debt  has  been 
created  for  reparatibns  and  improvements  that  is  superior  in  dignity  and  merit 
to  that  of  tha  appellee,  and  that  he  had  waived  his  preference  to  induce  them 
to  make  the  advance. 

§  867.  An  agreement  for  a  mortgage  will  be  treated  by  a  court  of  equity 
according  to  the  intent  of  the  parties. 

In  the  absence  of  objections  to  the  validity  of  these  bonds,  there  can  be  no 
question  concerning  their  legal  operation  and  effect,  or  of  the  jurisdiction  of 
a  court  of  equity  to  enforce  them.  That  court  treats  an  agreement  for  a 
mortgage  or  pledge  of  bonds,  or  other  property,  as  binding,  and  will  give  it 
effect  according  to  the  intention  of  the  contracting  parties.  Duncan  v.  Man- 
chester Waterworks,  8  Price,  697;  Fector  v.  Philpott,  12  Price,  197;  Sey- 
mour V,  Canandaigua  &  Niagara  Falls  R.  Co.,  25  Barb.,  284.  In  Fripp  v. 
Chard  R'y  Co.,  21  Law  &  Eq.,  53,  the  vice-chancellor  decided  that  the  court 
of  chancery  might  appoint  a  receiver  of  the  property  of  a  corporation  created 
by  act  of  parliament  in  favor  of  a  mortgagee,  although  by  the  act  a  committee 
w^s  constituted  to  whom  all  the  powers  of  management  were  referred.    And 
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at  the  present  term  of  this  court  a  receiver  for  the  tolls  of  a  bridge  erected  by 
a  corporation  in  Indiana  was  allowed  by  this  court  in  favor  of  a  judgment 
creditor,  whose  legal  remedy  had  been  exhausted.  Covington  Drawbridge  Co. 
V.  Shepherd,  21  How.,  112.^ 

§  868.    WJiere  the  profit  accruing  to  lender  exceeding  legal  rate  of  interest  is 
contifigenij  it  is  not  usurious. 

The  question  then  arises,  whether  the  contract  between  these  parties,  as  dis- 
closed by  the  pleadings  and  proofs,  is  valid.     It  is  essential  to  the  nature  of 
nsury,  in  Indiana,  that  a  certain  gain  exceeding  the  legal  rate  of  interest  should 
accrue  to  the  lender  as  a  consideration  for  the  loan.     Where  there  is  no  loan 
there  can  be  no  usury.     State  Bank  v.  Coquiliard,  6  Ind.,  232.     And  where 
there  is  a  loan,  although  the  profit  derived  to  the  lender  exceeds  the  legal  rate, 
yet  if  that  profit  is  contingent  or  uncertain,  the  contract,  if  lonafide  and  with- 
out any  design  to  evade  the  statute,  is  not  usurious.     Cross  v.  Hepner,  7  Ind., 
357.     The  testimony  does  not  support  the  averment  of  the  answer,  that  this 
contract  involved  a  device  or  contrivance  to  elude  the  prohibition  of  the 
statute.    The  president  of  the  corporation  (Mr.  Helm)  testifies:    "I  know 
nothing  of  any  such  device  or  arrangement;  I  thought  it  was  all  right;  and 
there  was  none,  so  far  as  I  know  or  believe,  to  evade  the  usury  laws  of  In- 
diana; nor  was  there  any  device  or  arrangement  to  cover  up  a  loan  of  money 
from  Yaliette  to  said  company,  as  I  know  of  no  such  loan."    The  testimony 
of  the  solicitor  of  the  corporation  (Mr.  Parker),  who  superintended  all  the 
negotiations  and  drew  the  papers,  is  equally  explicit.     He  says:  '^I  am  satis- 
fied there  was  no  device  or  management  had  or  intended  between  said  Yaliette 
and  the  canal  company,  in  the  matter  of  this  contract  or  otherwise,  whatever, 
in  this  connection,  to  avoid  any  usury  laws  of  the  state  of  Indiana  or  any  other 
state.     I  never  thought  of  such  a  thing  myself,  and  never  had  an  intimation 
of  it  from  any  other  source;  and  had  there  been  anything  of  the  kind,  I  w^ould 
certainly  have  known  it,  as  I  have  said  the  whole  matter  in  every  shape  it 
assumed  was  presented  to  me  for  my  consideration.     Vallette  had  all  the  risk 
of  his  contract  on  his  own  hands,  until  completed  and  taken  off  his  hands  by 
the  company.     And  I  have  a  strong  impression  in  my  own  mind,  that  in  one 
if  not  more  instances  he  suffered  by  that  risk  in  consequence  of  damage  done 
his  work,  while  in  progress,  by  high  waters."     In  the  absence  of  simulation  in 
the  contract,  the  reason  assigned  in  the  last  sentences  quoted  from  the-  testi- 
mony of  this  witness  is  conclusive  on  the  question  of  the  usury.    These  wit- 
nesses are  sustained  by  their  fellow  members  of  the  board.     The  recital  in  the 
bonds,  that  this  was  a  loan,  is  explained  by  the  fact  that  the  form  of  the  bonds 
was  settled  after  the  work  was  finished,  and  with  reference  to  their  negotiabil- 
ity in  New  York,  and  the  contract  was  regarded  with  favor  by  the  corpora- 
tion, and  the  payment  of  interest  was  made  without  exception  for  several 
jrears.     It  is  admitted  that  the  contract  provided  prices  for  the  work  done  far 
exceeding  the  cash  estimates  of  the  engineer.     This,  the  witnesses  say,  was  the 
natural  consequence  of  the  embarrassment  of  the  company  and  their  want  of 
credit.     But  they  prove  that  the  proposal  of  Yaliette  was  understood  and  con- 
siderately examined;  that  it  was  adppted  by  the  board,  with  only  one  dissen- 
tient vote;  that  its  conditions  were  performed  in  good  faith  by  the  appellee, 
and  that  the  final  settlement  between  the  contracting  parties  was  amicable. 
There  was  on  the  part  of  the  appellee  no  fraud  or  circumvention.     These  facts 
oppose  an  insuperable  bar  to  any  relief  from  the  contract  on  the  ground  of 
lesion  or  oppression.    Harrison  v.  Guest,  35  Law  &  Eq.,  487. 
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§  S.69.  General  pov>er  of  (X)rporation  to  execute  lH>nd^y  rnortgoffesy  ii^ 
etc. 

The  remaining  question  for  consideration  is,  whether  it  was  competent  for 
this  corporation  to  execute  such  securities  as  these  bonds  in  fulfilmeat  of  their 
covenants  in  a  construction  contract,  fairly  made  and  executed  by  the  other 
party.  The  first  section  of  the  act  of  incorporation  endows  the  corporate  body 
with  faculties  for  suits,  contracts,  and  all  other  things  legitimate  for  such  com- 
pany to  do;  and  ''all  the  powers  and  privileges  in  anywise  necessary  and 
expedient  to  carry  into  effect  the  proper  business"  of  the  association.  The 
seventeenth  section  establishes  the  president  and  directors  as  the  governing 
body,  and  that  ''their  regular  and  efficient  doings,  not  inconsistent  with  this 
charter,"  "  shall  in  all  cases  be  deemed  the  doings  of  the  company,  and  forever 
held  valid  as  such."  The  eighteenth  section  invests  them  with  "full  power  to 
negotiate  any  loans  that  may  be  deemed  expedient  for  carrying  out  all  the  ob- 
jects contemplated  by  this  act;  and  for  the  payment  of  such  loans,  agreeably 
to  the  terms  agreed  upon,  said  company  shall  bind  theniaelves  by  their  bonds, 
which  bonds,"  etc.,  etc.,  etc.,  "  shall  be  a  valid  lien  upon  all  the  stock  and  effects 
of  said  company  in  the  order  of  their  issue,  and  all  the  effects  of  the  company, 
both  real  and  personal,  shall  be  deemed  and  taken  as  a  pledge  for  the  punctoal 
payment  of  the  interest  on  said  bonds,  and  the  ultimate  redemption  of  the 
principal,  agreeably  to  contract. 

It  is  well  settled  that  a  corporation,  without  special  authority,  may  dispose 
of  land,  goods  and  chattels,  or  of  any  interest  in  the  same,  as  it  deems  expe- 
dient, and  in  the  course  of  their  legitimate  business  may  make  a  bond,  mort- 
gage, note  or  draft;  and  also  may  make  compositions  with  creditors,  or  aa 
assignment  for  their  benefit,  with  preferences,  except  when  restrained  by  law. 
Partridge  v.  Badger,  25  Barb.,  146 ;  Barry  v.  Merchants'  Ex.  Co.,  1  Sand.  Ch., 
280;  Burr  v.  Phoenix  Glass  Co.,  14  Barb.,  358;  Dater  v.  Bank  of  United  States, 
^  W.  &  S.,  223;  Frazier  v.  Wilcox,  4  Bob.,  517;  United  States  Bank  v.  Hath^ 
4  B.  M.,  423 ;  State  v.  Bank  of  Md.,  6  Gill  <fe  J.,  323 ;  Pierce  v.  Emery,  32  J!?". 
H.,  48G.  But,  in  addition  to  the  general  powers  of  the  corporation,  in  this  ia- 
stance  there  is  ^^fidl  poioer^^  (specially  conferred)  to  negotiate  any  loan  or 
loans  that  the  company  might  deem  expedient  for  carrying  out  any  or  all  of 
the  objects  of  the  act.  We  should  find  gre^^t  difficulty  in  deciding  that  the 
corporation  was  restrained  by  the  laws  concerning  interest  and  usury,  in  view 
of  the  comprehensive  language  of  the  eighteenth  section  of  the  act.  Those 
laws  rest  upon  considerations  of  policy  applicable,  for  the  most  part,  to  indi- 
viduals engaged  in  their  ordinary  business;  and  the  legislature  might  well 
conclude  that  a  numerous  body,  engaged  in  a  public  enterprise,  under  the  direc- 
tion of  an  intelligent  board,  might  be  trusted  with  a  plenary  control  of  th^ir 
property  or  credit,  to  accomplish  the  aim  of  the  association.  If  tba  rAght9  of 
the  appellees  depended  upon  the  act  of  incorporation  alone,  it  would  be  diffi- 
cult to  resist  them.  But  in  January,  1845,  the  legislature  of  Indiana  passed 
an  act  that  recites  the  corporation  had  entered  into  a  contract  with  Yallette  to 
complete  the  canal,  and  was  to  be  paid  in  their  bonds,  drawing  the  legal  inter- 
est in  New  York,  and  doubts  were  entertained  as  to  the  legality  of  the  issue 
of  these  bonds;  and  thereupon  it  was  enacted  that  all  the  bonds  which  might 
be  issued  in  accordance  with  the  contract  existing  between  the  company  and 
Vallette  were  legalized.  A  large  portion  of  the  work  specified  in  the  con- 
tract was  performed  after  this  enactment,  and  the  settlement  under  which 
these  bonds  were  issued  took  place  subsequently.    This  act  implies  that  there 
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^vras  no  ill^iality  in  the  fact  that  bonds  were  employed  as  a  medium  of  pay- 
caent  for  supplies  of  materials  for,  or  work  and  labor  done  upon,  the  canal. 

§  870.  Doctrine  as  to  UUgal  contracts. 

The  objection  that  a  contract  is  illegal,  and  that  no  judgment  can  therefore 
be  rendered  upon  it,  is  not  allowed  from  any  consideration  of  favor  to  those 
who  allege  it.  The  courts,  from  public  considerations,  refuse  their  aid  to  en- 
force obligations  which  contravene  the  laws  or  policy  of  the  state.  When  the 
legislature  relieves  a  contract  from  the  imputation  of  illegality,  neither  of  the 
parties  to  the  contract  are  in  a  condition  to  insist  on  this  objection.  Andrews 
V.  Russell,  7  Blackf.,  475;  8  Ind.,  27.  Upon  a  review  of  the  whole  case,  it  is 
the  opinion  of  the  court  that  the  contract  between  these  parties  was  made 
without  fraud  or  surprise;  that  there  is  no  illegality  in  the  cause,  or  considera* 
tion;  that  the  priority  of  payment  has  not  been  released  or  defeated;  and  that 
the  relief  sought  is  withm  the  competency  of  a  court  of  equity  to  allow. 
X)ecree  affirmed. 

TAYLOR  V.  PHILADELPHIA  &  READING  RAILROAD  COMPANY. 
(Circuit  Court  for  Pennsylvania:  7  Federal  Reporter,  88(^-895.    1881.) 

Statement  of  Facts. —  Bill  to  enjoin  the  railroad  company  from  issuing  cer- 
tain "deferred  bonds,"  and  from  executing  a  mortgage  on  the  road.  By  a  sup- 
plement to  the  charter,  the  president  and  managers  had  power  to  ^^  secure  such 
issues  of  bonds  as  they  may  deem  advisable  to  make,  bearing  such  rate  of  inter- 
<68t,  with  or  without  provision  for  the  payment  of  taxes  on  the  said  bonds,  and 
fiayable  at  such  times  as  the  president  and  managers  may  provide,  either  in 
United  States  money  or  sterling,  by  mortgaging,  from  time  to  time,  the  whole 
or  any  part  of  its  railroads,  real  and  personal  estate,  and  corporate  rights  and 
franchises,  acquired  or  to  be  acquired,  and  may  dispose  of  the  said  bonds  at 
such  price  and  in  such  manner  as  they  may  determine;  and  any  such  mort- 
gage may,  at  the  option  of  the  said  president  and  directors,  be  made  to  secure 
bonds  to  be  subsequently  issued,  as  well  as  those  issued  prior  to  or  contempo- 
raneously with  the  date  of  the  said  instrument." 

The  following  was  the  form  of  the  proposition  for  issuing  the  '^  deferred 
bonds:"  "The company  is  to  issue  six  hundred  and  eighty-six  thousand  ob- 
ligations of  a  par  or  nominal  value  of  $50,  to  be  known  as  deferred  income 
boiods,  on  which  interest  only  is  to  be  payable,  and  that  out  of  the  annual  sur- 
frius  profits  of  the  company  remaining  after  the  payment  of  a  six  per  cent, 
dividend  on  the  common  stock.  These  remaining  surplus  profits  are  to  be  first 
applied  to  the  payment  of  a  yearly  interest,  not  exceeding  six  per  cent,  on  the 
deferred  income  bonds,  and  after  each  class  has  had  six  per  cent.,  the  deferred 
income  bonds  are  to  rank  for  further  dividends  pari  passu  with  the  commoa 
stock.  The  right  of  the  latter  to  this  participation  in  the  surplus  profits  of  the 
company  is  to  take  effect  as  of  December  1,  18S0. 

^*'  The  deferred  income  bonds  are  to  be  issued  at  thirty  per  cent,  of  their  par 
value,  or  $15  per  bond,  payable  in  instalments,  as  follows:  $3  on  subscription, 
$4  one  month  thereafter,  $4  three  months  thereafter,  and  $4  five  months  there- 
after, with  the  right  to  pay  up  in  full  at  any  time  under  six  per  cent  per 
annum  discount.  Scrip  transferable  to  bearer  will  be  issued  if  desired  on  the 
payment  of  the  first  instalment  Each  stockholder  is  to  have  an  option  of 
taking  a  pro  rata  share  of  these  obligations,  and  all  not  thus  taken  are  to  be 
awarded  to  an  association  or  syndicate  of  the  promoters  of  the  plan,  by  whom 
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its  success  is  to  be  guarantied  by  the  deposit  of  the  sum  of  $2,058,000."  It 
was  further  stipulated  that  "  the  company  is  to  pay  the  guarantors  a  commis- 
sion of  five  per  cent,  on  the  proceeds  of  the  issue  of  deferred  ieicorae  bonds, 
and  the  net  proceeds  of  the  issue  are  to  be  applied  to  the  payment  of  the  float- 
ing debt." 

Opinion  by  McKennan,  J. 

The  present  proceeding  is  twofold:  Firsts  to  obtain  a  rescission  of  an  order 
made  November  18,  1880,  by  one  of  the  judges  of  this  court,  at  chambers^ 
touching  the  issue  by  the  Philadelphia  &  Reading  Railroad  Company  of 
$34,000,000  of  "deferred  bonds;"  and  second^  to  enjoin  the  issue  of  such  bonds. 
Whatever  may  be  the  literal  import  of  the  order  of  November  18,  1880,  only 
the  significance  and  effect  of  an  order  by  consent  can  be  given  to  it.  The 
petition  for  it  was  referred  to  one  of  the  masters  in  the  cause.  His  report  was 
favorable.  All  classes  of  interest  supposed  to  be  affected  by  it  were  apparently 
represented  and  concurring;  and  it  was,  therefore,  made  without  argument  and 
as  of  course.  When  it  was  afterwards  challenged  by  the  complainants  here, 
the  circumstances  under  which  it  was  made  were  fully  explained,  and  its 
phraseology  was  so  changed  as  to  exclude  any  inference  of  authoritative 
sanction  of  the  plan  referred  to.  The  petition  for  the  revocation  of  the  order 
must  then  stand  upon  the  same  footing  as  to  merit  with  the  motion  for  the 
injunction. 

The  deferred-bond  plan  is  challenged  for  the  vital  reason  that  the  corporation 
is  legally  incompetent  to  institute  it.  It  is  notably  peculiar  in  its  features.  It 
is  a  proposition  by  the  corporation  that  the  stock  and  bondholders  shall  sab- 
scribe  and  pay  ratably  over  $10,000,000,  to  be  used  in  extinguishing  the  floating 
debt  of  the  corporation ;  that  to  each  subscriber  shall  be  issued  a  writing,  the 
form  of  which  is  yet  undetermined,  entitling  him  to  receive  six  per  cent,  on  the 
sum  of  $50  for  each  $15  paid  by  him,  out  of  the  net  earnings  of  the  corpora- 
tion, after  paying  all  fixed  charges  and  a  dividend  of  six  per  cent,  upon  the 
common  shares,  and  that  for  further  interest  these  subscriptions  will  rank  jpart 
passu  with  the  common  shares.  Is  this  proposition,  then,  authorized  by  the 
charter  of  the  corporation  ? 

§  87K  Rule  for  construing  the  charters  of  corporations. 

The  principle  by  which  we  must  be  guided  in  answering  this  question  has 
been  so  often  the  subject  of  judicial  recognition  that  it  has  grown  into  an 
axiom  of  construction.  It  is  this:  That  the  exercise  of  powers  which  are  not 
conferred  upon  a  corporation  by  express  concession  or  clear  implication  must 
be  taken  as  denied  to  it.  It  is  thus  comprehensively  stated  by  Mr.  Justice 
Miller,  in  Thomas  v.  West  Jersey  R.  Co.,  101  U.  S.,  82  (§§  908-914,  infray. 
"  We  take  the  general  doctrine  to  be  in  this  country,  though  there  may  be  ex- 
ceptional cases  and  some  authorities  to  the  contrary,  that  the  powers  of  corpo- 
rations organized  under  legislative  statutes  are  such,  and  such  only,  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that  what  is 
fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains  that  the 
charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  the  enumeration 
of  these  powers  implies  the  exclusion  of  all  others." 

§  872.  Under  the  power  to  borrow  rnonet/y  a  corporation  cannot  issue  irre- 
deemable bonds. 

Whatever  power  the  defendant  has  in  the  premises  can  only  be  found  in  its 
general  authority  to  borrow  money.  Neither  in  the  charter  of  the  defendant, 
Bor  in  the  special  act  which  authorizes  it  to  sell  bonds  which  it  may  issue  below 
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par,  is  anything  contained  to  legalize  the  contested  proposition,  unless  it  can  be 
pat  on  the  footing  of  a  loan.  Has  it,  then,  this  character?  I  think  plainly  not. 
It  does  not  propose  to  create  the  relation  of  debtor  and  creditor  between  the 
defendant  and  the  subscribers.  The  money  obtained  by  the  defendant  could 
not  be  regarded  as  borrowed,  because  that  implies  reimbursement,  and  it  is 
not  demandable  by  the  subscribers  or  payable  by  the  defendant.  It  has  not  the 
essential  and  distinguishing  qualities  of  a  loan.  It  contemplates  a  stipulation 
that  the  subscribers,  in  consideration  of  the  sums  paid  —  not  lent  —  by  them, 
shall  be  entitled  to  receive,  in  a  remote  and  uncertain  contingenc\%  a  portion 
of  the  defendants  earnings,  to  be  measured  by  a  certain  rate  per  cent,  upon 
three  times  the  sums  paid  by  them,  and  after  that  shall  participate  with  the 
common  shareholders  in  the  division  of  the  residuary  earnings.  By  what 
allowable  definition  of  a  loan  or  borrowing  such  a  transaction  can  be  embraced 
I  am  at  a  loss  to  conceive.  Nor  will  the  fact  that  it  is  to  be  evidenced  bv  the 
sealed  writing  of  the  defendant  change  its  inherent  character  and  bring  it 
within  the  range  of  a  power  to  which  it  is  not  otherwise  referable. 

In  one  respect,  and  in  one  only,  does  the  plan  proposed  resemble  a  loan,  and 
that  is  in  the  result  to  be  attained.  They  are  both  expedients  for  raising 
money,  but  the  method  of  accomplishing  this-  result  is  of  the  essence  of  the 
power  of  the  corporation.  If  its  employment  has  not  explicit  legal  sanction  it 
cannot  be  made  available.  If  the  defendant  were  ofiFered  a  rental  for  its  prop- 
erty amply  sufficient  to  relieve  it  from  the  burden  of  embarrassment  with  which 
it  is  now  struggling,  unless  it  could  show  that  its  legislative  creator  had  en- 
dowed it  with  a  right  to  make  a  lease,  it  could  not  accept  such  relief.  Thomas 
V,  West  Jersey  R.  Co.,  ante.  And,  although  it  has  power  to  acquire  real  estate 
for  all  necessary  corporate  purposes,  no  one  would  maintain  that  it  could  law- 
fully enter  into  a  contract  for  the  purchase  of  real  estate  merely  to  resell  and 
thereby  realize  large  gains.  Authority  to  raise  money  by  borrowing  does  not 
imply  the  use  of  another  and  different  method  of  raising  it,  however  well 
adapted  to  the  end  it  may  be.  Even  in  the  prospectus  issued  by  the  president 
of  the  defendant  (Exhibit  1)  the  proposed  issue  of  "deferred  bonds"  is  not  in 
any  respect  treated  as  a  loan,  and  the  system  is  correctly  stated  to  bo  new  in 
the  United  States,  and  to  have  been  frequently  adopted  in  Great  Britain  with 
great  benefit  to  the  companies  and  to  subscribers.  But  we  know  that  in  Great 
Britain  this  "system  "  is  expressly  authorized  by  statute,  and  hence  it  may  be 
assumed  that  such  legislation  was  deemed  necessary  to  legalize  a  resort  to  it. 
Is  not  this  suggestive  of  the  inference  that,  although  it  has  been  proved  to  be 
of  great  benefit  in  Great  Britain,  it  is  "new"  in  this  country,  because  it  has 
been  regarded  as  without  necessary  legislative  authorization? 

I  am,  therefore,  of  opinion  that  the  issue  of  "  deferred  bonds,"  as  proposed, 
is  without  warrant  of  law,  and  that  the  order  of  November  18,  1880,  ought  to 
be  revoked  and  a  preliminary  injunction  granted,  and  it  is  so  ordered. 

BcTLBB,  D.  J.,  concurred. 

MUTUAL  LIFE  INSURANCE  COMPANY  r.  WILCOX 
(Circuit  Court  for  Illinois:  8  Bissell,  203-208.    1878.) 

Opinion  by  Blodgett,  J. 

Statement  op  Facts. —  This  is  a  suit  upon  a  promissory  note  executed  by 
Orville  Cronkhite,  payable  to  Merrill  &  Ferguson,  and  guarantied  by  Wil- 
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COX.  The  note  bears  date  June  29,  1875,  for  the  sura  of  $10,000.  The  facts 
surrounding  the  transaction  are  these:  The  Mutual  Life  Insurance  Company  is 
a  corporation  created  in  the  state  of  New  York,  and  deriving  its  powers  from 
the  charter  granted  by  the  state  of  New  York  and  certain  of  the  geaeral  laws 
of  that  state.  The  provisions  of  its  charter  applicable  to  this  case  are  sections 
"9,"  "10"  and  "11."  "§9.  It  shall  be  lawful  for  the  said  corporation  to 
invest  the  said  premiums  in  the  securities  designated  in  the  two  following  sec- 
tions: .  .  •  §  10.  The  whole  of  the  premiums  received  for  insurance  by 
said  corporation  ...  shall  be  invested  in  bonds  and  mortgages  on  unin- 
cumbered real  estate  within  the  state  of  New  York;  the  real  property  to  secure 
such  investment  of  capital  shall,  in  every  case,  be  worth  twice  the  amount 
loaned  thereon.  §  11.  The  trustees  shall  have  power  to  invest  a  certain  por- 
tion of  the  premiums  received,  not  to  exceed  one-half  thereof,  in  public  stocks 
of  the  United  States,  or  of  this  state,  or  of  any  incorporated  city  in  this  state." 

Mr.  Cronkhite  was  the  agent  of  the  plaintiff  in  this  city.  In  the  month  of 
June,  1875,  he  applied  to  the  plaintiff  for  a  loan  of  money,  stating  to  them 
that  his  interests  required  that  he  should  raise  the  sum  of  $10,000;  that  it  was 
very  difficult  for  him  to  attend  to  other  business  here  as  their  agent,  and  at  the 
same  time  make  necessary  changes  in  his  own  affairs.  Considerable  discussion 
and  correspondence  took  place  between  the  parties  in  regard  to  this  matter, 
and  finally  the  company  concluded  to  let  him  have  the  money,  and  directed 
Merrill  &  Ferguson,  who  were  the  general  agents  of  the  company  in  the  north- 
west, to  advance  the  money,  and  the  note  was  taken  by  Merrill  &  Ferguson 
and  assigned  by  them  to  the  company.  This  note  was  guarantied  by  Mr. 
Wilcox  in  due  form;  and  at  the  same  time,  and  simultaneously  with  giving 
the  notes,  Cronkhite  gave  to  the  company  an  assignment  of  all  his  interests  in 
the  renewals,  as  they  are  called.  It  was  claimed  on  the  part  of  the  defendant 
that  Cronkhite,  as  the  agent  of  the  company,  had  a  vested  right  in  the  com- 
missions upon  the  premiums  which  should  be  paid  upon  certain  policies  which 
he  had  placed  as  the  agent  of  the  company.  Shortly  after  this  note  was 
given,  or  perhaps  simultaneously  with  giving  it,  the  money  was  remitted  to 
Mr.  Cronkhite  by  Merrill  &  Ferguson;  but  Cronkhite  continued  to  collect 
these  premiums  and  receive  them;  did  not  remit  to  the  company,  but  retained 
in  his  own  hands  all  the  premiums  to  which  he  was  entitled  as  agent  of  the 
company  from  that  time  on  until  January,  when  it  was  discovered  that  he  was 
a  defaulter  for  a  large  amount  of  premiums  collected  and  not  paid  over.  It 
is  claimed:  JFir^tf  that  this  note  is  ulira  vires;  that  this  company  had  no  right 
to  loan  this  money  to  Cronkhite  on  the  security  of  this  note.;  and  second^  that 
the  company  has  been  reimbursed  by  the  collection  of  the  premiums  upon  pol- 
icies which  Cronkhite  had  placed,  and  upon  which  he  was  entitled  to  commis- 
sions. 

§  873.  Maker  or  surety  qf  a  note  cannot  set  up  that  the  loan  made  upon  U 
was  vUra  vires. 

With  reference  to  the  first  question  —  that  of  the  power  of  the  company  — 
there  is  a  class  of  old  cases  in  the  state  of  New  York  which,  perhaps,  go  to 
the  extreme  extent  of  holding  that  this  company,  being  by  its  charter  directed 
to  invest  its  funds  in  a  certain  manner,  all  other  methods  of  investing  its  funds 
are  excluded,  and  even  securities  given  for  such  investments  are  void.  But 
there  is  no  case  parallel  with  this  cited  by  counsel,  and  I  have  found  none. 
The  later  New  York  cases,  and  the  later  cases  all  through  the  United  States, 
do  not  go  to  the  extent  of  the  New  York  cases  cited  by  the  defendant,  and  I 
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think  the  settled  rule  now  is  that  the  question  of  how  this  company  shall  in* 
vest  its  funds  is  a  question  between  itself  and  the  sovereignty  that  created  it^ 
«.nd  not  a  question  between  .the  borrowers  and  the  company;  in  other  words, 
that  it  does  not  lie  in  the  mouth  of  this  defendant  to  charge  that  this  security 
is  void.  The  money  was  advanced  upon  the  faith  of  this  security.  But 
whether  the  company  had  the  power  to  take  this  security  or  not  is  a  question 
the  defendant  has  no  right  to  rai^. 

There  is  a  large  number  of  cases  that  have  arisen  lately  under  the  United 
States  national  bank  act  that  are  ver}"^  analogous  to  this,  where  the  bank  is 
positively  prohibited. by  the  act  from  loaning  more  than  ten  percent,  of  its 
capital  to  any  one  person ;  and  yet  the  courts  have  held  that  securities  given  on 
such  loans  in  excess  of  ten  per  cent,  were  valid,  and  that  it  does  not  lie  in  the 
mouth  of  the  party  who  borrowed  the  money  of  the  company  to  object  to  a 
violation  of  this  rule.  Any  other  rule  than  this  would  make  the  policy  hold- 
ers and  parties  interested  in  the  funds  of  this  company  entirely  remediless. 
Suppose  that  the  directors  of  this  corporation^  induced  by  the  larger  rate  of 
interest  which  is  usually  proffered  in  the  western  states,  or  outside  of  Kew 
York,  had,  instead  of  loaning  their  money  upon  New  York  state  security,  seen 
fit  to  invest  largely  in  securities  in  the  state  of  Illinois,  would  the  stockholders 
have  to  lose  it  all  simply  because  their  directors  had  violated  the  charter?  It 
would  seem  to  me  a  very  harsh  rule  to  say  that  the  parties  interested  in  this 
fund  should  be  the  losers  simply  from  this  violation  of  the  company's  charter; 
a  question  simply  between  the  sovereignty  and  the  corporation  itself.  Some 
force  may  also  be  given  to  the  suggestion  that  this  was  an  isolated  transaction 
made  between  the  company  and  its  agent,  and  not  a  general  change  in  the 
policy  or  business  of  the  company.  But  the  same  section  which  I  have  just 
read,  for  instance,  requires  that  the  funds  of  the  company  shall  be  invested  on 
unincumbered  real  estate.  Suppose  that  the  directors  had  made  loans  to  a  man 
in  the  state  of  New  York  upon  incumbered  real  estate,  would  it  lie  in  his 
mouth  to  say  that  that  loan  was  void  because  there  was  a  mortgage  on  the 
property  prior  to  the  mortgage  of  the  company  for  the  debt.  The  same  sec- 
tion also  provides  that  the  real  estate  shall  he  at  least  doable  the  value  of  the 
amount  loaned.  Now,  the  same  rule  that  is  invoked  here  on  the  part  of  the 
defense  would  entitle  a  man  in  the  state  of  New  York,  who  has  borrowed  this 
fund,  to  say  that  the  security  for  the  loan  was  void  because  the  property  was 
not  of  double  the  value;  that  the  directors  had  exceeded  their  power,  and  the 
note  or  obligation  was  tUira  vires.  I  therefore  conclude  that  the  defense  of 
want  of  power  to  make  this  loan  here,  and  consequent  invalidity  of  the  note,  is 
not  well  taken. 

§  8  7  4.,  Surety  on  agenVs  note  to  insurance  company  cannot  set  off  commissions 
earned  by  him. 

The  next  objection  is,  that  the  company  has  been  paid  by  the  collections  of 
commissions  which  ought  to  have  gone  to  Cronkhite,  and  which  should  be  ap- 
plied in  liquidation  of  this  note.  As  I  have  already  said,  in  stating  the  facts, 
Cronkbite^  during  the  time  he  remained  the  company's  agent,  after  the  giving 
of  this  note,  retained  all  the  commissions  in  his  hands,  and  the  company 
received  no  commissions  from  him  while  he  remained  the  company's  agent.  It 
may  be  a  very  important  question  whether  Mr.  Cronkhite  is  entitled  to  draw 
any  commissions  after*  his  agency  ceased.  On  general  principles,  I  would  be 
inclined  to  hold  that  the  insurance  company  would  certainly  have  made  a  very 
improvident  and  unbusiness-iike  contract  to  agree  to  pay  an  agent  commissions 
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on  collections  after  he  had  ceased  to  be  worthy  of  their  confidence  as  an  arant 
to  make  collections.  But  whether  that  is  so  or  not,  I  am  satisfied  that  this  de- 
fense, if  available  at  all,  can  only  be  made  in  a  court  of  equity,  where  an  accoant 
can  be  stated,  and  it  can  be  ascertained  how  much  this  company  has  collected 
that  ought  to  be  applied  upon  this  claim.  I  do  not  intend  to  commit  myself  by 
saying  that  the  defense  could  be  made  applicable  even  in  equity;  but  if  at  all 
available,  it  must  be  maintained  in  equity.  I  shall,  therefore,  find  the  issues  in 
this  case  for  the  plaintiff,  and  assess  the  damages  at  the  amount  of  the  note. 

AMERICAN  UNION  TELEGRAPH  COMPANY  v.  UNION  PACIFIC  RAILWAY  COM- 
PANY—ATLANTIC &  PACIFIC  TELEGRAPH  COMPANY  v.  UNION  PACIFIC 
RAILWAY   COMPANY,  (a) 

(Circuit  Court  for  Nebraska:  1  McCrary,  188-204,  and  541-551.    1830.) 

Opinion  by  McCrart,  J. 

Statement  of  Facts. —  By  act  of  congress,  approved  July  1, 1862,  and  acts 
amendatory  thereof,  the  Union  Pacific  Eailroad  Company  was  created  a  cor- 
poration with  power  to  "lay  out,  locate,  construct,  furnish, maintain  and  enjoy 
a  continuous  railroad  and  telegraph,  with  appurtenances,"  from  the  Missouri 
river,  through  Nebraska  and  Wyoming,  to  a  junction  with  the  Central  Pacific 
Bailroad  in  Utah.  Under  this  authority  the  said  railroad  Qompany  built,  and 
early  in  1869  completed  its  railroad  and  telegraph  over  said  route.  ,The  plaint- 
iff is  a  corporation  organized  under  the  laws  of  the  state  of  New  York. 

On  the  1st  day  of  September,  1866,  the  plaintiff  and  said  Union  Pacific  Rail- 
road Company  entered  into  a  contract,  whereby,  among  other  things,  the 
railroad  company  agreed  to  demise  and  lease  to  plaintiff  "all  its  telegraph  lines, 
wires,  poles,  instruments,  offices  and  all  other  propert}**  by  it  possessed,  apper- 
taining to  the  business  of  telegraphing,  for  the  purpose  of  sending  messagas  and 
doing  a  general  telegraphic  business;  to  have  and  to  bold  for  and  during  the 
whole  term  of  the  charter  of  the  party  of  the  first  part  [the  railroad  company] 
and  any  renewals  thereof,  subject  to  the  rights  of  the  United  States  as  set  forth 
in  the  charter  of  the  railroad  company,  and  on  the  condition  that  the  plaintiff 
would  faithfully  and  fully  perform  all  the  duties  imposed  or  to  be  imposed 
upon  the  railroad  company  by  its  charter  or  by  the  laws  of  the  United  States.'* 

On  the  20th  day  of  December,  1871,  a  supplemental  agreement  was  entered 
into  between  said  parties  by  which  certain  changes  were  made  in  the  original 
contract.  Among  other  things,  it  was  provided  in  said  contracts  that  the  rail- 
road company  should  receive  from  plaintiff,  in  consideration  for  the  same, 
seventeen  thousand  eight  hundred  shares  of  the  capital  stock  of  the  plaintiff  cor- 
poration (the  Atlantic  &  Pacific  Telegraph  Company),  which  stock  the  railroad 
company  received  and  applied  to  its  own  use.  Said  contracts  were  duly  per- 
formed on  both  sides  until  the  27th  day  of  February  last,  when  the  railroad 
company  assumed,  of  its  own  motion,  to  rescind  the  same,  and  to  resume  pos- 
session  and  control  of  the  property;  for  which  purpose  its  agents  cut  the  wires 
running  from  the  general  offices  of  plaintiff,  for  commercial  business,  at  Omaha, 
and  severed  said  offices  from  the  main  line.  It  is  charged  in  the  bill  that  this 
was  done  for  the  purpose  of  giving  the  business  of  said  line  at  Omaha,  and  all 
the  advantages  thereof,  to  the  defendant,  the  American  Union  Telegraph  Com- 
pany, a  competitor  and  rival  of  plaintiff  in  the  business'of  telegraphing. 

(a)  There  w^  written  opinions  delivered  in  each  of  these  cases,  but  one  of  them  was  a  copj  of  the  other,  and 
only  one,  therefore,  is  printed  in  full. 

864 


POWERS,  DUTIES  AND  LIABIUTIES.  §§  875,  878. 

The  Union  Pacific  Eallroad  Company,  by  consolidation  with  another  com- 
pany, has  become  the  Union  Pacific  Railway  Company,  by  which  name  it  is 
sued.  The  prayer  of  the  bill  is,  among  other  things,  for  an  injunction  to  re- 
strain the  defendants  from  disregarding  the  two  contracts  above  mentioned, 
and  from  interfering  with  the  property  coverqj^  thereby,  except  as  in  said  con- 
tracts provided)  and  from  preventing  the  plaintiff  from  reconnecting  the  wires 
so  as  to  restore  them  to  their  original  condition  before  the  same  were  cut.  On 
the  1st  of  March  it  was  ordered  that  the  application  for  injunction  be  heard 
1>efore  me,  at  chambers  at  St.  Louis,  on  the  6lh  of  April,  1880,  and  in  the 
meantime  a  preliminary  injunction  was  allowed. 

The  defendants  have  answered  fully,  and  numerous  affidavits  have  been  filed. 
Upon  the  record  thus  presented  counsel  have  been  fully  heard,  both  orally  and 
by  printed  briefs. 

The  Union  Pacific  Railway  Company,  defendants,  admit  the  cutting  of  the 
wires  as  charged,  as  well  as  their  purpose  to  disregard  the  contracts,  and  retake 
the  telegraph  lines  and  property,  and  in  justification  allege  that  said  contracts 
were  beyond  the  power  of  the  company  to  make,  contrary  to  public  policy, 
and  in  violation  of  the  acts  of  congress  chartering  the  Union  Pacific  Railroad 
Company,  and  that  they  are  therefore  void.  The  question  of  the  validity  of 
these  contracts  is  the  first  to  be  ponsidered. 

§  875.  The  power  of  a  statutory  corporation  is  such  as  the  statute  confers^  esy 
pressly  or  iy  implication;  its  charter  is  the  measure  of  its  powers. 

1.  The  rules  by  whicb  this  question  is  to  be  determined  are  now  well  settled, 
at  least  in  the^federal  courts.  They  have  been  clearly  stated  by  the  supreme 
court  in  the  recent  case  of  Thomas  v.  West  Jersey  R.  Co.,  101  U.  S.,  71 
(§§  908-914,  infra).  From  the  opinion  in  that  case,  delivered  by  Mr.  Justice 
Miller,  I  make  the  following  extracts,  as  laying  down  the  law  by  which  I  must 
be  guided :  **  We  take  the  general  doctrine  to  be  in  this  country,  though  there 
may  be  exceptional  cases  and  some  authorities  to  the  contrary,  that  the  powers 
of  a  corporation  organized  under  legislative  statutes  are  such,  and  such  only,  as 
those  statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that  what 
is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains  that  the 
charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  the  enumeration 
of  those  powers  implies  the  exclusion  of  all  others.    •    .    . 

§  876.  A  corporation  cannot  alienate  any  franchise  or  property  necessary  to 
perform  its  obligations  to  the  government  without  legislative  authority. 

^  There  is  another  principle  of  equal  importance,  and  equally  conclusive 
against  the  validity  of  this  contract,  which,  if  not  coming  exactly  within  the 
doctrine  of  vltra  vires^  as  we  have  just  discussed  it,  shows  very  clearly  that  the 
railroad  company  was  without  the  power  to  make  such  a  contract.  That  prin- 
ciple is  that  where  a  corporation,  like  a  railroad  company,  has  granted  to  it  by 
charter  a  franchise  intended  in  a  large  measure  to  be  exercised  for  the  public 
good,  the  due  performance  of  those  functions  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from  performing  those 
functions,  which  undertakes,  without  the  consent  of  the  state,  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve  the 
grantees  of  the  burden  which  it  imposes,  is  a  violation  of  the  contract  with 
the  state,  and  is  void  as  against  public  policy.  This  doctrine  is  asserted  with 
remarkable  clearness  in  the  opinion  of  this  court,  delivered  by  Mr.  Justice 
Campbell,  in  the  case  of  York  &  Maryland  Line  R.  Co.  v.  Winans,  17  How., 
30  (§g  1177-78,  infra).    The  corporation  in  that  case  was  chartered  to  build 
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and  maintain  a  railroad  in  Pennsylvania  by  the  legislature  of  that  state.  The 
stock  in  it  was  taken  by  a  Maryland  corporation  called  the  Baltimore  &  Sus- 
quehanna Railroad  Company,  and  the  entire  management  of  the  road  was  com- 
mitted to  the  Maryland  company,  which  appointed  all  the  officers  and  agents 
upon  it,  and  furnished  the  rolling  stock. 

''In  reference  to  this  state  of  things,  and  its  effect  upon  the  liability  of  the 
Pennsylvania  corporation  for  infringing  a  patent  of  the  defendant  in  error, 
Winans,  this  court  said:  *  This  conclusion  [argument]  implies  that  the  duties 
imposed  upon  the  plaintiff  [in  error]  by  the  charter  are  fulfilled  by  the  con- 
struction of  the  road,  and  that,  by  alienating  its  right  to  use  and  its  power  of 
control  and  supervision,  it  may  avoid  further  responsibilit3\  .  But  these  acts 
involve  an  overturn  of  the  relations  which  the  charter  has  arranged  between 
the  legislature  and  the  community.  Important  franchises  were  conferred  upon 
the  corporation  to  enable  it  to  provide  facilities  for  communication  and  inter- 
course required  for  public  convenience.  Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  responsibility  for  their  insufficiency 
provided  as  a  remuneration  for  their  grant.  The  corporation  cannot  absolve 
itself  from  the  performance  of  its  obligations  without  the  consent  of  the  legis- 
lature. Beman  v.  Rufford,  1  Sim.  (N.  S.),  550;  Winch  u  B.  &  L.  R.  Co.,  13 
Law  &  Eq.,  606.'  And  in  the  case  of  Black  v,  Delaware  <fe  Raritan  Canal  X^.y 
Y  C.  E.  Green,  N.  J.  Eq.,  390,  Chancellor  Zabriskie  says:  *It  may  be  considered 
as  settled  that  a  corporation  cannot  lease  or  alienate  any  franchise,  or  any 
property  necessary  to  perform  its  obligations  and  duties  to  the  state,  without 
legislative  authority.'  For  this  he  cites  some  ten  or  twelve  decided  cases  in 
England  and  this  country.''    ... 

The  case  in  which  these  propositions  of  law  were  announced  was  this :  A 
New  Jersey  railroad  corporation,  without  express  authority,  undertook  to  lease 
to  another  company  for  twenty  yeai^  its  railroad,  with  all  its  appurtenances 
and  franchises,  including  the  right  to  do  the  business  of  a  railroad  and  collect 
the  proper  tolls.  The  contract  or  lease  was  confirmed  by  a  vote  of  the  stock- 
holders. The  lessor  was  authorized  to  cancel  the  lease  upon  giving  three 
months'  notice,  but  in  that  event  was  to  be  liable  to  pay  the  damages  incurred 
by  the  other  party  by  reason  of  such  action.  Under  this  provision  the  rail- 
road company  ended  the  contract,  and  resumed  possession  of  the  leased  road. 
The  suit  was  by  the  lessee  for  the  damages  provided  for,  and  it  was  held  that 
no  recovery  could  be  had  because  the  contract  was  ultra  vi7*es.  It  remains  to 
apply  these  principles  to  the  case  in  hand. 

§  ST'J^,  A  contract  hy  the  Union  Pacific  Railroad  Company^  assigning  apart 
of  its  franchise^  etc,,  is  ultra  vires. 

2.  it  is  certain  that  the  contracts  in  question  amounted  to  a  lease  or  aliena- 
tion by  the  Union  Pacific  Railroad  Company  of  property  which  was  necessary 
to  the  performance  of  its  obligations  and  duties  to  the  government,  and  to  the 
public.  In  my  judgment  the  act  of  July  1,  1862,  and  its  amendments  must  be 
construed  as  chartering  the  Union  Pacific  Railroad  Company,  and  devolving 
upon  it,  individually  and  personally,  the  power  and  duty  of  constructing, 
operating  and  maintaining  a  line  of  telegraph,  as  well  as  a  railroad.  This  is 
made  manifest  by  the  consideration  that  the  government  endowed  the  corpora- 
tion with  large  grants  of  land  and  bonds  to  aid  in  the  construction  of  these 
lines,  and  imposed  upon  the  company  the  duty  of  reimbursing  the  government 
from  the  earnings  of  the  road  and  telegraph  line.  Section  6,  Act  of  1862.  It 
is  also  clear  from  the  language  of  the  first  section  of  said  act,  which  empowers 
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the  corporation  "  to  lay  oat,  locate,  construct,  farnish,  maintain  dnd  enjoy  a 
continuous  railroad  and  telegraph,  with  the  appurtenances,"  that  the  power 
conferred  was  personal,  and  carried  with  it  a  duty  and  an  obligation  which 
could  not  be  transferred. 

The  very  same  language  which  authorizes  the  construction  and  operation  of 
the  telegraph  line  also  authorizes  the  construction  and  operation  of  the  railroad, 
and  the  proj)erty  in  the  one  is  as  necessary  to  the  performance  of  the  public 
duties  of  the  corporation  as  that  in  the  other.  The  charter  of  the  company, 
with  the  amendments,  considered  as  a  whole,  was  manifestly  intended  to  create 
a  corporation  which  should  be  personally  amenable  to  the  government  in  the 
exercise  of  the  powers  conferred,  and  which  should  in  a  quasi  public  capacity 
perform  the  duties  imposed,  and  render  an  account  of  its  earnings.  The  pur- 
pose was  not  to  authorize  the  construction  of  a  line  either  of  railroad  or  tele- 
graph to  be  thereafter  sold,  leased  or  transferred  to  other  parties,  leaving 
the  government  to  the  chances  of  securing  from  or  through  the  lessee  or  vendee 
its  proportion  of  the  earnings.  This  is. made  still  more  clear  by  the  provisions 
of  the  act  of  June  20,  1874,  amending  the  charter,  which  imposes  upon  the 
company  and  its  officers  and  agents  penalties  for  a  failure  to  operate  or  use  said 
railroad  or  telegraph,  90  far  as  the  public  and  the  government  are  concerned^  as  one 
continuous  line,  and  which  gives  a  right  of  action  to  any  party  aggrieved,  "  in 
case  of  failure  or  refusal  of  the  Union  Pacific  Railroad  Company,  or  either  of 
said  branches,  to  comply  with  this  act  or  the  acts  to  which  this  is  amendatory.'^ 

§  878,  Union  Pacific  Railroad  Company  required  to  construct  and  operate  d 
line  of  telegraph. 

I  conclude  that  the  chartef  of  the  Union  Pacific  Railroad  Company  devolved 
upon  it  the  duty  of  constructing,  operating  and  maintaining  a  line  of  telegraph 
for  commercial  and  other  purposes,  and  that  this  is  in  its  nature  a  public  duty. 
I  am  farther  of  the  opinion  that  by  the  provisions  of  the  contract  of  Septem- 
ber 1, 1866,  and  of  December  20, 1871,  the  railroad  company  undertook  to  lease 
or  alienate  property  which  was  necessary  to  the  performance  of  this  duty.  The 
consideration  for  these  contracts  is  declared  to  be  "  the  demise  of  their  tele- 
graph lines,  property  and  good  will,  and  of  the  rights  and  privileges  in  the 
manner  hereinafter  specified,"  etc.;  and  the  property  demised  by  the  railroad 
company  is  "all  its  telegraphic  lines,  wires,  poles,  instruments,  offices,  and  all 
other  property  by  it  possessed,  appertaining  to  the  business  of  telegraphing,  for 
the  purpose  of  sending  messages  and  doing  a  general  telegraph  business."  The 
lessee  was  to  hold  during  the  whole  term  of  the  charter  of  the  railroad  com- 
pany and  any  renewal  thereof.  There  is  inserted  a  stipulation  that  the  lessee 
shall  perform  all  the  duties  imposed  or  that  may  be  imposed  upon  the  railroad 
company  by  their  charter  or  by  the  laws  of  the  United  States.  But  as  already 
intimated,  I  do  not  think  this  latter  clause  makes  the  contract  good.  The  rail- 
road company  was  not  at  liberty  to  transfer  to  others  those  important  duties 
and  trusts  which  it,  for  a  large  consideration,  and  for  a  great  public  purpose,  had 
undertaken  to  perform.  It  certainly  could  not  divest  itself  of  these  powers  and 
duties,  and  devolve  them  upon  the  plaintiff,  without  express  authority  from 
congress. 

§  879.  Contracts  held  to  he  ultra  vires. 

3.  But  if  the  contracts  in  question  are  not  tdtra  vires  by  reason  of  the  trans- 
fer of  property  necessary  to  the  performance  by  the  railroad  company  of  its 
public  duties,  they  are  so  because  they  attempt  to  transfer  certain  franchises  of 
the  said  company.    The  right  to  operate  a  telegraph  line,  and  to  fix  and  to  col* 
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lect  tolls  for  the  use  of  the  same,  is,  to  say  the  least,  the  most  valuable  part  of 
the  franchise  conferred  by  congress  upon  the  railroad  company  as  a  telegraph 
company.  This  right  is  alienated  by  a  clear  and  unequivocal  assignment  or 
transfer  from  the  railroad  company  to  the  plaintiff.  Without  discussing  other 
features  of  the  contracts,  I  am  compelled  to  hold  that  this  feature  is  alone  suffi- 
cient to  render  them  in  excess  of  the  corporate  power  of  the  company, 

§  880.  If  a  contract  tlmt  is  ultra  vires  has  been  executed  in  part^  neither  party 
can  of  his  own  motion  rescind  ity  and  resume  possession  of  the  consideration  paid. 

4.  This  brings  me  to  the  question  whether  the  railroad  company  can  be  per- 
mitted to  rescind  the  contract,  and  on  its  own  motion  to  take  possession  of  the 
lines,  offices  and  property,  without  first  returning  the  consideration  received 
therefor  from  the  plaintiff.  As  already  stated,  the  railroad  company  received 
from  the  plaintiff,  in  payment  for  the  property  and  rights  agreed  to  be  trans- 
ferred by  said  contracts,  seventeen  thousand  eight  hundred  shares  of  the  cap- 
ital stock  of  the  corporation  plaintiff.  There  is  a  dispute  as  to  the  value  of 
the  stock,  but  I  believe  it  is  not  placed  by  any  one  of  the  deponents  at  less 
than  $150,000,  while  some  of  them  place  it  at  a  much  higher  sum.  No  case 
has  been  cited  in  argument,  nor  have  I  been  able  to  find  one,  which  holds  that 
a  court  of  equity,  having  jurisdiction  of  the  parties  to  ''and  the  subject-matter 
of"  an  illegal  contract,  should  require  one  of  such  parties  to  give  up  what  he 
has  received  under  it,  without  requiring  the  other  to  do  the  same.  Many  cases 
hold  that  a  corporatioa  which  has  made  a  contract  vltra  viresj  which  has  not 
been  fully  performed,  is  not  estopped  from  pleading  its  own  want  of  power 
when  sued  upon  such  contract;  but  that  doctrine  does  not  apply  to  a  case 
where  a  party  comes  into  a  court  of  equity,  and,  while  retaining  all  that  he 
has  received  upon  such  a  contract,  asks  to  be  permitted  to  retake  what  he  has 
parted  with  under  it.  I  take  it  there  is  nothing  in  the  law,  as  there  is  certainly 
nothing  in  the  principles  of  equity,  to  estop  the  court  from  saying  that  the 
obligation  to  return  the  property  transferred  under  these  contracts  is  mutual, 
and  shall  not  be  enforced  against  one  of  the  parties  without  being  at  the  same 
time  enforced  against  the  other.  As  the  parties  and  the  subject-matter  are 
now  before  the  court,  it  is  the  duty  of  the  court,  as  far  as  possible,  to  place 
them  in  statu  quo.  It  has  been  held  that  even  in  cases  at  common  law,  a  con- 
tract "idtra  viresy  made  between  a  corporation  and  another  person,  and  under 
which  the  corporation  has  received  value,  which  it  retains,  will  be  so  far  en- 
forced as  to  estop  the  corporation  from  refusing  payment  on  the  ground  of  its 
own  want  of  power.    Bi'adley  v.  Bullard,  55  III.,  417. 

And  in  the  case  of  Thomas  v.  Railroad  Co.  (supreme  court  U.  S.>,  already 
quoted  from  at  length,  Mr.  Justice  Miller,  upon  this  point,  says:  ''There  can 
be  no  question  that,  in  many  instances,  where  an  invalid  contract,  which  the 
party  to  it  might  have  avoided  or  refused  to  perform,  has  been  fully  performed 
on  both  sides,  whereby  money  has  been  paid  or  property  changed  hands,  the 
courts  have  refused  to  sustain  an  action  for  the  recovery  of  the  property  or  the 
money  so  transferred.  And  in  regard  to  corporations,  the  rule  has  been  well 
laid  down  by  Chief  Justice  Comstock,  in  Parish  v.  Wheeler,  22  N.  T.,  494, 
that  the  executed  dealings  of  corporations  must  be  allowed  to  stand  for  and 
against  both  parties  when  the  plainest  rules  of  good  faith  require  it.  But 
what  is  sought  in  the  case  before  us  is  the  enforcement  of  the  unexecuted  part 
of  this  agreement.  So  far  as  it  has  been  executed,  namely,  the  four  or  five 
years  of  action  under  it,  the  accounts  have  been  adjusted,  and  each  party  has 
received  what  he  was  entitled  to  by  its  terms." 
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The  present  case,  like  the  New  Jersey  case  in  which  these  remarks  were 
made,  is  one  on  which  the  contract  has  been  executed  in  part,  but  it  differs 
from  that  case  in  one  important  particular.  In  the  New  Jei-sey  case  the  court 
say  that,  *'  so  far  as  it  [the  contract  in  question]  has  been  executed,  namely,  the 
four  or  five  years  of  action  under  it,  the  accounts  have  been  adjusted,  and 
each  party  has  received  what  he  was  entitled  to  hy  its  terms?'*  If  that  case  had 
been  in  equity,  and  it  had  appeared  that  the  railroad  company  had  received  in 
advance  the  full  consideration  for  the  whole  term  of  the  lease,  which  it  re- 
tained, while  asking  to  be  relieved  from  the  contract,  I  have  no  doubt  the  court 
would  have  siiid:  "  You  must  come  into  this  tribunal  with  clean  hands;  you 
must  do  equity  before  you  can  seek  the  aid  of  a  court  of  conscience." 

The  contention  of  the  railroad  company  is  that  it  should  be  permitted  to 
take  possession  of  the  property  in  controversj'^  without  process  or  legal  pro- 
ceedings. While  I  am  clear  that  the  contracts  under  which  the  property  is 
held  by  plaintiff  are  ultra  vires^  there  is  a  dispute  upon  that  subject,  and  such  a 
dispute  as  in  my  judgment  cannot  be  determined  by  the  railroad  company  of 
its  own  motion.  The  right  of  rescission  does  not  justify  the  railroad  company 
in  taking  jiossession  except  by  lawful  means.  The  plaintiff  has  a  right  to  be 
heard  upon  issue  joined  in  a  proper  proceeding  before  being  ejected.  The 
present  question  is  not  whether  the  contracts  should  be  rescinded  and  the 
property  restored  to  the  railroad  company,  but  whether  this  should  be  done  by 
the  railroad  company  upon  its  own  motion,  and  in  a  way  to  deprive  the  plaint- 
iff not  only  of  a  hearing  in  the  regular  course  of  this  court,  but  also  deprive 
it  of  the  right  of  appeal.  It  is  one  thing  for  me  to  hold  that  the  contracts 
are  in  my  judgment  vltra  vires,  and  quite  another  to  say  to  the  railroad  com- 
pany, ^^  You  may  turn  the  plaintiff  out  and  take  possession  without  giving  it  a 
day  in  court." 

§  881.  Injunction  granted  to  prevent  interference  with  controverted  rights. 

An  injunction  will  often  be  granted  to  restrain  a  party  from  deciding  for 
himself  a  question  involving  controverted  rights,  and  to  compel  him  to  resort  to 
the  courts,  and  this  without  regard  to  the  absolute  merits  of  the  cqptroversy. 
It  is  enough  that  there  is  a  controversy  to  justify  a  court  of  equity  in  direct- 
ing that  it  be  settled  by  legal  proceedings.  Eckelkamp.tj.  Sohroeder,  45  Mo., 
505;  Varick  v.  New  York,  4  Johns.  Ch.,  53;  Dudley  v.  Trustees,  12  B.  Mon., 
610;  Farmers  v.  Reno,  53  Penn.  St.,  224;  Sunsing  v.  Steamboat  Co.,  7  Johns. 
Ch.,  162.  The  principle  settled  by  these  and  many  other  cases  is  that  a  party 
who  is  in  actual  possession  of  property,  claiming  under  color  of  title,  is  not 
to  be  ousted,  except  by  the  means  provided  by  law,  and  such  a  possession  the 
court  will  protect  by  injunction  from  disturbance  by  any  other  means.  For 
this  reason,  therefore,  as  well  as  upon  the  grounds  above  stated,  I  am  clearly 
of  the  opinion  that  the  railway  company  cannot  be  permitted  to  oust  the 
plaintiff  from  possession  without  process. 

The  injunction,  heretofore  granted,  will  be  so  far  modified  as  to  make  it 

clear  that  the  railroad  company  is  at  liberty  to  institute  legal  proceedings^ 

either  by  cross-bill  in  this  case  or  otherwise,  to  cancel  and  set  aside  the  said 

contracts  upon  a  return  of  the  consideration,  and  to  settle  and  adjust,  upon 

principles  of  equity,  the  accounts  between  the  parties. 
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CENTRAL  BRANCH  UNION  PACIFIC  RAILROAD  COMPANY  v.  WESTERN  UNION 

TELEGRAPH  COMPANY. 

(Circuit  Court  for  Kansas:  1  McCraiy,  551-{K^    1880.) 

Opinion  by  Foster,  J. 

Statement  of  Facts. —  The  plaintiff  filed  its  bill  on  the  27th  day  of  Feb- 
ruary last,  in  the  state  court,  setting  forth  its  corporation,  and  its  franchises 
granted  under  the  act  of  congress  eniitled  "  An  act  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  Missouri  river  to  the  Pacific  ocean, 
and  to  secure  to  the  government  the  use  of  the  same  for  postal,  military  and 
other  purposes,''  approved  July  1,  1862,  by  which  it  was  authorized  to  con- 
struct a  railroad  and  telegraph  line,  as  a  part  of  the  Union  Pacific  Railroad 
system,  for  one  hundred  miles  west  of  the  Missouri  river ;  that  it  did  construct 
its  railroad  under  the  provisions  of  that  act,  and  did  enter  into  a  contract,  in 
1867,  with  the  defendant,  the  Western  Union  Telegraph  Company,  by  which 
Contract  the  plaintiff  was  to  construct  its  telegraph  line  aforesaid  by  erect- 
ing the  poles«  putting  on  the  insulators  and  one  wire,  and  the  defendant  was 
to  furnish  a  main  battery  at  Atchison,  and  instruments  along  the  line  for  work- 
ing the  same,  not  to  exceed  twelve  in  number,  and  the  defendant  was  to 
4:x>ntrol  said  telegraph  line,  fix  tariff  of  rates  and  keep  said  line  in  repair;  the 
■plaintiff  furnishing  the  operators,  and  paying  the  proceeds  of  the  business  to 
the  defendant*  The  railroad  business  was  to  be  done  without  charge,  except 
the  eastern  business  in  excess  of  $1,200  per  annum,  which  excess  was  to  be  at 
half  rates ;  the  defendant  having  the  right  to  string  another  wire  on  said  line 
at  its  own  expense,  which  it  has  since  done. 

The  bill  further  alleges  that  said  contract  is  null  and  void,  being  beyond  its 
power  to  make,  and  in  contravention  of  its  rights  and  duties  to  the  govern- 
ment and  the  public,  under  the  said  act  of  congress,  and  the  amendments 
thereto,  and  states  that  it  has  taken  and  is  in  peaceable  possession  of  its  said 
line  of  telegraph,  and  praying  an  injunction  against  the  defendant;  that  it  be 
enjoined  from  taking  possession  or  interfering  with  plaintiff's  possession  thereof, 
and  that  said  contract  be  declared  void,  and  that  an  account  be  taken  between 
the  said  parties,  etc.  On  this  showing  Judge  Otis,  of  the  second  district, 
granted  a  temporary  injunction  or  restraining  order,  and  thereafter  the  defend- 
ant removed  the  cause  to  this  courts  and  now  moves  for  a  dissolution  of  said 
injunction. 

For  the  purposes  of  this  motion  it  is  not  my  intention  to  discuss  any  points 
of  law  fairly  decided  by  Judge  McCrary  in  the  Omaha  case  (Atlantic  &  Pacific 
Tel.  Co.  V.  Union  Pacific  Tel.  Co.,  1  McC,  541 ;  §§  875-881,  it^ra^  but  shall 
attempt  to  apply  that  decision,  so  far  as  practicable,  to  the  facts  in  this  case. 
Under  the  thirteenth  section  of  the  act  of  July  1, 1862,  this  company,  plaint- 
iff, was  granted  the  right  to  build  one  hundred  miles  of  railroad  and  telegraph 
west  of  the  Missouri  river,  upon  the  same  terms  and  conditions^  in  all  respects, 
as  were  provided  for  the  construction  of  the  railroad  and  telegraph  line  of  the 
Union  Pacific  Bailroad  Company.  So  it  will  be  seen  that  the  rights,  privileges 
and  duties  of  the  plaintiff  company  were  identical  with  those  of  the  Union 
Pacific  Company. 

Now,  Judge  McCrary  has  held  that  the  contract  by  which  the  last  named 
company  leased  its  telegraph  line  to  the  Atlantic  &  Pacific  Telegraph  Com- 
pany, and  divested  itself  of  the  right  to  manage  and  control  the  same  and  fix 
rates  thereon,  was  ultra  vires  and  illegal.    He  says,  after  citing  the  decision  of 
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the  supreme  court  in  Thomas  v.  West  Jersey  R.  Co.,  11  Otto,  71  (§§  908-914, 
infra)y  ^'  In  my  judgment  the  act  of  July  1, 1862,  and  its  amendments,  must  be 
construed  as  chartering  the  Union  Pacific  Eailroad  Company  and  devolving 
upon  it  individually  and  personally  the  power  and  dutj-  of  constructing,  oper- 
ating and  maintaining  a  line  of  telegraph  as  well  as  a  railroad.  .  .  •  The 
power  conferred  was  personal^  and  carried  with  it  a  duty  and  obligation  which 
could  not  be  transferred."  This  reasoning  is  equally  applicable  to  this  case,  as 
the  plaintiff  stands  on  an  equal  footing  in  all  respects  with  the  Union  Pacific 
Ck>mpany,  and  for  this  motion  I  shall  adopt  Judge  McCrary's  construction  of 
these  contracts  This  contract  being  void,  had  the  railroad  company  in  this 
case  the  right  to  repossess  itself  of  the  telegraph  line  and  exclude  the  defend- 
ant therefrom  without  process  of  law  ? 

In  the  Omaha  case  the  circuit  judge  held  that  that  company  could  not.  The 
seizure  of  property  from  the  possession  of  another,  even  though  the  title  and 
right  of  possession  be  in  the  taker,  at  so  early  an  hour  as  two  o'clock  in  the 
morning — as  was  the  case  there, —  is  not  calculated  to  create  the  most  favor- 
able impression  on  a  court  of  equity,  and  it  raises  a  doubt  whether  such  pro- 
ceedings are  prompted  solely  by  a  quickened  conscience  of  duty  to  the 
government  or  the  public,  especially  when  that  conscience  has  suddenly  awak- 
ened from  a  Bip  Yan  Winkle  sleep  of  thirteen  years.  It  is  contended  by  the 
defendant,  with  much  force,  that  even  though  this  contract  be  void,  the  plaint- 
iff had  no  legal  or  equitable  right  to  take  possession  of  the  property,  against 
defendant's  consent,  without  legal  proceedings,  and  the  more  so  as  a  part  of 
the  property  taken,  to  wit,  twelve  instruments  and  one  wire,  were,  at  least,  the 
sole  property  of  the  defendant. 

§  882.  A  contract  by  which  the  railroad  company  transferred  its  telegraph 
right  and  dtUies  to  defendant  was  tdtra  vires  of  the  former  company  and  void. 

If  I  were  passing  upon  the  legality  of  this  contract  as  an  original  question, 
and  had  any  doubt  of  its  invalidity,  I  should  follow  this  rule  as  the  most  equi- 
table and  the  safest,  until  a  final  hearing  on  the  merits  could  be  had.  My 
understanding  of  the  law  is  this:  If  this  contract  is  tdtra  vires  the  railroad 
company,  or  is  against  public  policy,  it  is  absolutely  void,  and,  so  far  as  it  is 
executory,  neither  party  can  maintain  an  action  against  the  other  for  its  breach. 
Nor  can  either  party  bring  it  forward  to  sustain  or  defeat  a  right  of  possession 
of  property  obtained  under  it,  and  if  it  involves  any  moral  delinquency  or  tur- 
pitude, as  contra  honos  mores,  the  parties  being  in  pari  ddictOj  the  court  must 
leave  them  just  where  it  finds  them,  and  neither  party  has  any  standing  in 
court  for  legal  or  equitable  relief.  Thomas  v.  City  of  Richmond,  12  Wall.,  349, 
354;  Chitty  on  Contracts,  10th  Am.  ed.,  709-732;  Roll  v.  Roquet,  4  Ohio,  400, 
419 ;  Moore  v.  Adams,  8  Ohio,  872 ;  Dixon  v.  Olmstead,  9  Vt.,  310 ;  Foote  v. 
Emmerson,  10  Vt.,  338;  Buck  v.  Albee,  26  Vt.,  184;  Bank  of  United  States  v. 
Owens,  2  Pet,  527,  538. 

There  is,  however,  a  distinction  made  where  the  contract  was  in  no  respect 
inmioral,  or  merely  m^um  prohibitum.  In  such  cases  the  courts  have  inquired 
into  the  relative  delinquency  of  the  parties,  and  administered  justice  between 
them.  Thomas  v.  Richmond,  supra;  Lowell  v.  Railroad  Co.,  23  Pick.,  32.  But 
that  is  not  the  relief  the  defendant  is  seeking  here.  It  is  asking  an  enforce- 
ment of  the  contract.  It  is  true,  in  the  Omaha  case  Judge  McCrary  ordered 
the  property  placed  back  into  the  possession  of  the  telegraph  company  until  an 
accounting  shonld  be  had  between  the  parties.  In  that  case  the  railroad  com- 
pany had  received  stock  of  the  telegraph  company  of  the  value  of  $150,000, 

671 


S  S88.  CORPORATIONS  —  PRIVATE. 

and  the  railroad  company  bad  taken  no  legal  proceedings  to  have  the  contract 
annulled,  nor  offered  to  account  with  the  telegraph  corapanj^  or  return  the 
consideration  received.  It  appeared  equitable  that  it  should  account  for  what 
it  had  received,  and  under  the  equities  of  the  case  the  judge  made  the  order  of 
restitution. 

§  883.  Right  of  restitution  of  possession  in  cases  where  a  void  contract  has  been 
partiaUy  executed. 

The  facts  in  this  case  are  quite  different.  At  the  same  time  the  plaintiff  took 
possession  of  the  line,  which  was  done  by  removing  the  pins-  in  the  switch 
board  of  the  Atchison  office,  and  thus  disconnecting  the  defendant's  wire,  it 
filed  its  bill,  asking  that  the  contract  be  decreed  null  and  void,  and  praying  that 
an  account  be  taken  of  the  dealings  between  the  parties.  The  property  of  the 
defendant  taken  by  the  plaintiff,  and  which  it  offers  to  return  or  account  for, 
was  not,  comparatively  speaking,  of  great  value,  and  was  so  connected  with  the 
plaintiff's  property  as  to  make  it  impossible  to  interfere  with  the  one  without 
affecting  the  other.  There  is  another  difficulty  in  this  case:  Under  the  con- 
tract all  the  operators  on  this  line  are  the  employees  of  the  railroad  company, 
and  the  offices  or  stations  belong  to  that  company.  Now,  a  dissolution  of  this 
injunction,  and  granting  another  in  favor  of  the  defendant,  might  nominally 
restore  the  defendant's  connection  over  this  line  of  telegraph;  but  what  practi- 
cal benefit  would  that  be  to  the  defendant  unless  the  employees  of  the  railroad 
company  could  be  compelled  to  work  the  line,  or  the  defendant  company  be 
permitted  to  place  operators  in  the  stations  of  the  railroad  company  to  operate 
the  wires? 

This  question  involves  largely  the  right  of  the  defendant  to  have  a  decree  for 
the  specific  performance  of  the  contract.  Is  this  a  case  in  which  a  specific  per- 
formance could  be  had  if  the  contract  was  legal?  To  say  the  lea^t,  it  would  be 
very  doubtful.  Marble  Co.  v.  Eipley,  10  Wall.,  339,  358-59;  Railroad  Co.  v. 
Kailroad  Co.,  13  Ohio  St.,  544.  In  brief,  this  contract  being  absolutely  void,^ 
and  the  plaintiff  having  taken  peaceable  possession  of  the  property,  accompanied 
with  legal  proceedings  to  have  the  contract  declared  null,  and  for  an  account 
to  be  taken  between  the  parties,  in  my  judgment  the  defendant  cannot  compel 
a  restitution  of  the  property  under  the  contract  pending  the  proceedings.  The 
temporary  injunction  may  be  continued  until  the  session  of  court. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.  UNION  PACIFIC  RAILWAY 

COMPx\NY. 

(Circuit  C-oui-t  for  Kansas:  1  McCrary,  418-429.    1880.) 

Opinion  by  McCra^ey,  J. 

Statkment  of  Facts. —  The  bill  sets  forth  a  contract  in  writing,  entered  into 
between  plaintiff  and  the  Union  Pacific  Kailway  Company,  Eastern  Division, 
of  date  October  1,  1866,  whereby  the  plaintiff,  under  certain  terms  and  condi- 
tions, was  to  construct,  maintain  and  operate  a  line  of  telegraph  along  the  line 
and  upon  the  right  of  way  of  said  railway  company.  The  bill  avers  that  the 
parties  to  said  contract  are,  and  were  at  the  time  of  the  execution  thereof,  exist- 
ing corporations,  with  power  and  authority  to  make  and  enter  into  said  con- 
tract. The  Kansas  Pacific  Railway  Company  was  the  successor  of  said  Union 
Pacific  Kailway  Company,  Eastern  Division,  and  the  Union  Pacific  Kailway 
Company  is  the  successor  of  the  former.  It  is  averred  that  by  the  terms  of 
6aid  contract^  it  was  agreed  that  plaintiff  should  have  the  right  to  add  as  many 
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wires  to  said  line  established  as  should  be  necessary  for  the  transmission  o[ 
its  own  business,  without  interference  with  the  working  of  the  wire  which, 
by  the  terms  of  the  contract,  was  reserved  for  the  use  of  the  railway  com- 
pany. 

The  plaintiff  further  alleges  that  on  the  10th  day  of  February,  1880,  it  be- 
came and  was  necessary  for  the  transmission  of  its  business  to  add  another 
wire  to  said  telegraph  line,  between  Wyandotte  and  Brookville,  and  that  for 
that  purpose  it  procured  the  necessary  materials,  and  demanded  of  the  railway 
company  permission  to  erect  said  additional  wire,  which  was  refused;  and  it  is 
alleged  that  the  several  defendants  have  confederated  and  combined  together^ 
and  by  force  and  threats  have  prevented  plaintiff  from  putting  up  said  addi- 
tional wire,  and  that  they  still  prevent  the  same,  and  threaten  to  prevent  the 
same  hereafter.  It  is  further  alleged  that  defendants  are  about,  by  force  and 
against  plaintifiTs  will,  to  cut  the  wires  used  on  plaintiff's  said  line  of  telegraph. 
The  prayer  of  the  bill  is  as  follows:  **  Plaintiff  prays  the  court  to  enjoin  and 
restrain  the  defendants,  and  each  and  ever}'  of  them,  by  whatever  name  they 
or  either  of  them  may  be  known,  from  interfenng  with  plaintiff's  right  to  add 
any  additional  wires  necessary  for  the  transaction  of  its  business  over  said  line 
of  telegraph,  on  said  poles  along  and  on  said  railroad  line;  and  plaintiff  prays 
the  court  to  enjoin  the  servants,  agents  and  employees  of  defendants,  and  each 
of  them,  from  in  any  way  preventing  plaintiff,  its  servants,  agents  or  employees^ 
patting  up  such  additional  wir^  as  may  be  necessary  for  plaintiff's  business. 
Plaintiff  prays  the  court  to  enjoin  and  restrain  the  defendants,  each  and  every 
one  of  them,  from  cutting  any  wires  heretofore  used  by  the  plaintiff  under  said 
contract,  and  running  the  same,  or  any  of  them,  into  the  office  or  offices  of  de- 
fendants, or  any  of  them,  and  thereby  depriving  plaintiff,  either  permanently 
or  temporarily,  of  the  said  wires,  or  any  of  them.  Plaintiff  prays  the  court  to 
enjoin  and  restrain  temporarily  defendants,  and  each  and  all  of  them,  their 
servants,  agents  and  employees,  from  cutting  said  wires,  or  any  of  them,  and 
from  preventing,  or  in  any  way  or  manner  whatsoever  obstructing  or  hinder- 
ing plaintiff,  its  agents,  servants  and  employees,  from  adding  such  other  wire  to 
said  poles  as  may  be  necessary,  and  from  running  said  wires,  or  any  of  them, 
into  the  office  or  offices  of  the  defendants,  or  either  of  them,  different  from 
what  they  now  are.  And  plaintiff  prays  the  court  to  continue  such  tempo- 
rary injunction  until  the  final  hearing  of  this  cause,  and  that  at  such  final  hear- 
ing such  injunction  be  made  perpetual.  And  plaintiff  praj^s  for  such  other  and 
further  reliei  as  may,  under  the  facts  and  circumstances  of  the  case,  be  deemed 
proper  and  equitable,  and  for  costs." 

The  defendant,  the  Kansas  Pacific  Kailway  Company,  demurs  to  the  bill 
upon  the  i^round  that  it  does  not  state  facts  sufficient  to  constitute  any  cause  of 
action.  The  contention  of  the  defendant  is  that  it  appeal's  from  the  face  of 
the  bill  that  the  Union  Pacific  Railway  Company,  Eastern  Division,  had  no 
power  or  authority  to  enter  into  the  contract  in  question,  and  that  the  same 
appears  to  be  against  the  statute,  contrary  to  public  policy,  and  void. 

§  884.  An  averinent  that  a  corporation  has  power  to  execute  a  contract  refers 
to  the  law  of  its  being. 

1.  Although  the  bill  avers  that  the  railway  company  had  power  to  enter  into 
the  contract  in  controversy,  it  must  be  assumed  that  by  this  allegation  the  com- 
plainant intended  to  say  that  by  virtue  of  the  law  of  its  being  it  had  such 
power,  and  it  is  therefore  necessary  to  look  into  the  statutes  under  which  it 

was  organized,  and  by  which  its  powers  were  defined  and  limited.    A  corpora* 
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tion  can  possess  such  powers  only  as  are  expressly  conferred  by  statute  or  inci- 
dental to  its  express  powers. 

§  885.  State  railroad  companies  incorporated  into  the  Pad^fic  railroad  system 
are  svhject  to  terms  and  conditions  imposed  hyactof  July  i,  186Q. 

2.  It  is  conceded  that  the  Kansas  Pacific  Railway  Company,  Eastern  Divis- 
ion, was  originally  chartered,  by  an  act  of  the  legislature  of  Kansas,  as  the 
"  Leavenworth,  Pawnee  &  Western  Railroad  Company,'^  and  had,  by  virtue  of 
its  state  charter,  authority  to  make  the  contract  in  question,  but  it  is  insisted 
that,  by  accepting  the  terms  of  the  act  of  congress  making  it  a  branch  of  the 
Union  Pacific  Railroad,  it  became  subject  to  the  laws  of  the  United  States  re- 
lating to  that  road  and  its  branches,  and  was  thereby  disabled  from  making 
such  a  contract.  By  section  9  of  the  act  known  as  the  original  Pacific  Rail- 
road act,  approved  July  1, 1862,  it  was  provided  that  the  Leavenworth,  Pawnee 
&  Western  Railroad,  of  Kansas,  might  construct  a  railroad  and  telegraph  line 
over  a  prescribed  route  ^'  upon  the  same  terms  and  conditions,  in  all  respects, 
as  are  provided  in  this  act  for  the  construction  of  the  railroad  and  telegraph 
lines  just  mentioned."  By  other  provisions  of  the  act  and  by  its  amendments 
large  subsidies  were  bestowed  upon  the  companies  building  the  branches,  as 
well  as  upon  the  company  which  was  to  build  the  main  line.  I  am  of  the 
opinion  that,  by  accepting  the  terms  of  the  acts  of  congress,  and  receiving  its 
benefits,  the  Leavenworth,  Pawnee  &  Western  Railroad  Company  became  sub- 
ject to  all  the  terms  and  conditions  imposed  by  those  acts,  and  that  neither  it 
nor  its  successors  could  enter  into  a  contract  not  authorized  thereby,  anything* 
in  the  original  state  charter  to  the  contrary  notwithstanding. 

§  886.  The  Union  Pa^fio  Railroad  Company  cannot  alienate  its  telegraph 
franchise. 

3.  This  brings  me  to  the  question  whether  the  contract  set  out  in  the  bill  was 
authorized  by  the  charter  of  the  Union  Pacific  Railroad  Company  and  its 
amendments.  I  have  recently  had  occasion  to  consider  the  proper  construction 
of  those  acts  and  the  powers  of  the  companies  authorized  to  construct  and  op- 
erate lines  of  railroad  and  telegraph  under  them,  and  the  conclusion  reached 
was  that  the  Union  Pacific  Railway  Company  was  not  authorized  to  alienate 
its  telegraph  franchise  or  any  property  necessary  to  the  performance  by  it  of 
the  duties  imposed  by  those  acts.  Telegraph  Co.  v.  Railroad  Co.,  1  Fed.  R, 
745.  The  contract  now  before  me  provides,  not  merely  for  granting  to  the 
telegraph  company  the  right  of  way  along  the  line  of  the  railway,  but  it  also 
provides  that  the  railway  company  shall  do  no  commercial  or  paid  tele- 
graph business  from  any  station  where  the  telegraph  company  shall  have  an 
office  without  the  consent  of  the  latter.  This,  in  my  judgment,  amounts  to  an 
alienation  of  the  right  to  transact  business  for  the  public  generally  for  pay,  as 
a  telegraph  company,  and  that  right  is  the  most  valuable  part  of  the  franchise 
of  a  telegraph  company.  It  follows  that  the  contract  is  beyond  the  power  of 
the  railway  company,  unless  the  authority  to  make  it  can  be  derived  from  the 
act  of  1864,  which  will  next  be  considered. 

§  887.  Under  the  act  of  Jvly  ^,  1861^  the  Union  Pacific  Hailroad  Oompofiy 
could  tranter  to  the  United  States  Telegraph  Company  the  right  to  operate  the 
line  of  telegraph  required  by  the  charter  to  le  operated. 

4.  The  fourth  section  of  an  act  ^'  for  increased  facilities  for  telegraph  com- 
munication between  the  Atlantic  and  Pacific  states  and  the  territory  of  Idaho," 
approved  July  2, 1864,  is  as  follows:  ^^And  he  it  further  enacted^  that  the 
several  railroad  companies  authorized  by  act  of  congress  of  July  1,  1862, 
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are  authorized  to  enter  into  arrangements  with  the  United  States  Telegraph 
Company  so  that  the  line  of  telegraph  between  the  Missouri  river  and  San. 
Francisco  may  be  made  upon  and  along  the  line  of  said  railroad  and  branches 
as  fast  as  said  roads  and  branches  are  built ;  and  if  said  arrangements  be  en- 
teired  into,  and  the  transfer  of  said  telegraph  line  be  made  in  accordance  there- 
with to  the  line  of  said  railroads  and  branches,  such  transfer  shall,  for  all 
purposes  of  the  act  referred  to,  be  held  and  considered  a  fulfilment  on  the 
part  of  such  railroad  companies  of  the  provisions  of  the  act  in  regard  to  the 
construction  of  a  telegraph  line;  and  in  case  of  a  disagreement  said  telegraph 
company  are  authorized  to  remove  their  line  of  telegraph  along  and  upon  the 
line  of  railroad  therein  contemplated,  without  prejudice  to  the  rights  of  said 
xailroad  companies."    18  Statutes,  374. 

It  is  stated,  in  argument  by  counsel,  that  complainant  is  the  assignee  and 
saccessor  of  the  said  United  States  Telegraph  Company,  and  possessed  at  the 
time  of  making  the  contract  in  question,  and  still  possesses,  the  rights  con- 
ferred upon  that  company  by  the  section  just  quoted;  and  it  is  claimed  that 
under  this  act,  if  not  under  the  original  Pacific  Eailroad  ^charter,  the  railway 
company  had  power  to  make  the  contract.  These  facts  are  not  averred  in  the 
bill,  but  as  the  question  of  the  true  construction  of  the  section  above  quoted 
has  been  discussed,  I  deem  it  best  to  state  my  views  thereon,  especially  in  view 
of  the  fact  that  under  the  allegation  in  the  bill  that  the  railway  company  had 
power  to  enter  into  the  contract,  it  is  the  duty  of  the  court  to  construe  any 
statute  under  which  that  power  is  claimed.  I  cannot,  however,  in  the  present 
state  of  the  record,  determine  whether  the  rights  of  the  United  States  Tele- 
graph Company  had  been  legally  transferred  to  the  complainant.  That  ques-  / 
tion  can  only  be  decided  upon  consideration  of  the  assignment  or  conveyances 
under  which  the  transfer  was  made,  and  of  the  laws  authorizing  such  instru- 
ments to  be  executed,  and  these  are  not  before  me.  I  can  only  determine,  so 
far  as  I  am  concerned,  the  qilestion  whether  the  railway  company  could,  under 
the  act  above  quoted,  have  entered  into  a  contract  like  the  one  in  controversy 
with  the  said  United  States  Telegraph  Company.  By  the  law  as  it  stood  be- 
fore the  passage  of  the  act  of  1864,  which  is  now  to  be  construed,  the  Kansas 
Pacific  Bailroad  Company,  Eastern  Division,  was  bound  to  construct  a  telegraph 
line  of  its  own.  The  act  of  1864  allowed  it  to  relieve  itself  of  that  duty  and 
to  devolve  it  upon  the  United  States  Telegraph  Company.  An  arrangement 
was  authorized  between  the  railway  and  telegraph  companies  "  so  that  the  line 
of  telegraph  between  the  Missouri  river  and  San  Francisco  may  be  made  upon 
and  along  the  Une  of  said  railroad  and  branches  as  fast  as  said  road  and 
blanches  are  built."  Made  by  whom?  Evidently  not  by  the  railway  com- 
pany, for  it  was  already  authorized  to  erect  a  line  of  telegraph,  and  no  arrange- 
ment was  necessary  for  that  purpose.  It  was,  then,  to  be  an  arrangement  by 
which  the  United  States  Telegraph  Company  should  erect  the  telegraph  line. 
It  would  seem  that  the  transfer  of  an  existing  line  over  part  or  all  of  the  route 
was  also  contemplated,  for  it  is  further  provided  in  the  same  sentence  as  fol- 
lows: ^^  And  if  said  arrangement  be  entered  into,  and  the  transfer  of  said 
telegraph  line  be  made  in  accordance  therewith  to  the  line  of  said  railroad  and 
branches,  such  transfer  shall,  for  all  purposes  of  the  act  referred  to,  be  held 
and  considered  a  fulfilment  on  the  part  of  said  railroad  companies  of  the 
provisions  of  the  act  in  regard  to  the  construction  of  a  telegraph  line."  I 
think  it  plain  that  under  this  act  it  would  have  been  competent  for  the  Kansas 
Pacific  Bailroad  Company,  Eastern  Division,  to  have  made  an  arrangement 
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with  the  United  States  Telegraph  Company  whereby  the  latter  could  have 
erected  a  line  of  telegraph  upon  the  line  of  the  railroad,  using  for  that  purpose, 
in  part  or  in  whole,  the  poles  and  wires  used  by  it  ufx>n  its  then  existing  line. 
The  same  policy  had  been  previously  adopted  by  congress.  See  section  19  of 
the  original  Pacific  Eailroad  charter.  It  is,  however,  contended  that  the  act 
of  1S64,  and  said  section  19  of  the  original  charter,  only  related  to  the  erection 
of  the  telegraph  line,  and  did  not  authorize  the  railway  companies  to  devolve 
the  duty  of  operating  such  lines,  after  erection,  upon  the  telegraph  companies 
named. 

This  suggestion  has  received  careful  consideration,  and  my  conclusion  is  that 
the  act  authorized  something  more  than  the  employment  of  this  particular 
telegraph  company  to  construct  the  line.  No  legislation  was  necessary  for 
that  purpose.  Congress  evidently  intended  to  protect  the  interest  of  telegraph 
companies  that  had,  at  great  cost,  erected  telegraphs  upon  lines  west  of  the 
Missouri  river,  and  which  were  in  danger  of  being  rendered  worthless  by  the 
lines  about  to  be  constructed  by  the  railroad  companies.  It  did  not  provide 
for  a  sale  by  the  tele;^raph  company  to  the  railroad  company  of  the  material 
of  the  then  existing  lines,  nor  did  it  provide  for  a  sale  of  the  franchises  of  the 
telegraph  company.  It  clearly  provided  for  an  arrangement  by  wiiich  the  tele- 
graph company  might  transfer  its  line  and  business  to  the  line  of  the  railroad. 
This  is  made  more  evident  by  the  further  provision  that,  in  case  of  disagree- 
ment, the  telegraph  company  may  transfer  its  line  of  telegraph  upon  and  along 
the  line  of  the  railroad  without  prejudice  to  the  rights  of  the  railroad  com- 
pany. The  purpose  of  the  act  is  here  made  manifest.  It  was  to  authorize  the 
transfer  of  the  telegraph  line  of  the  United  States  Telegraph  Company  to  and 
along  the  line  of  the  railroad,  and  permit  its  operation  there,  upon  such  terms 
as  might  be  mutually  satisfactory ;  or,  if  no  terms  could  be  agreed  upon,  then 
as  a  matter  of  right  in  the  telegraph  company.  It  was,  of  course,  not  the 
purpose  of  congress  to  authorize  the  telegraph  company  to  establish  and  con- 
struct its  line  of  telegraph  along  the  line  of  the  railroad  without  the  right  to 
operate  the  same  after  it  was  so  established  and  constructed. 

I  am,  therefore,  clearly  of  the  opinion  that  the  fourth  section  of  the  act  of 
July  2,  1864,  above  quoted,  authorized  the  Kansas  Pacific  Railway  Company, 
Eastern  Division,  to  enter  into  a  contract  with  the  United  States  Telegraph 
Company  embodying  the  terms  of  the  contract  set  forth  in  the  bill,  with  the 
exception  of  the  clause  respecting  the  family,  private  and  social  messages 
of  the  executive  officers  of  the  railroad  company,  which  will  now  bj  con- 
sidered. 

§  888.  A  stipulation  that  a  telegraph  coynpany  will  transmit  without  charge 
the  family  and  social  messages  of  the  officers  of  tJie  railway  company  is  against 
pvblic  policy  and  taints  the  whole  contract  in  which  it  is  contained, 

5.  The  contract  in  question  provides  as  follows:  ^^ Fourth^  \\\q  business  of 
said  railway,  including  its  construction,  lands,  and  all  business  of  the  company, 
and  the  family,  private  and  social  messages  of  the  executive  officers,  shall  be 
transmitted  without  charge  between  all  telegraph  stations  on  the  line  of  said 
railway,  and  also  between  all  such  stations  and  the  city  of  St.  Louis,  Missouri, 
and  over  all  other  lines  in  Missouri,  Kansas,  Colorado  and  New  Mexico  now 
owned  and  controlled,  or  that  may  hereafter  be  owned  or  controlled,  by  the 
Western  Union  Telegraph  Company :  providedj  as  far  as  said  lines  in  Colorado 
or  New  Mexico  are  concerned,  the  said  road  or  roads  of  the  Union  Pacific 
Bailway  Company,  Eastern  Division,  shall  at  the  time  be  in  process  of  con- 
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stniction  towards  Sante  Fe,  or  Denver,  or  both;  and  all  such  business  shall  be 
transmitted  free  of  charge  over  all  other  lines  owned  or  controlled,  or  that 
may  hereafter  be  owned  or  controlled,  by  the  said  telegraph  company,  within 
the  United  Stales,  to  an  amount  not  exceeding  the  rate  of  $4,0i) )  per  annum, 
and  for  any  excess  above  such  rate  the  telegraph  company  will  deduct  and 
abate  one-half  the  regular  tariff  charges  —  settlements  and  paymeiits  for  such 
excess  to  be  made  j'early." 

That  this  provision  of  the  contract  is  against  public  policy  and  therefore 
void,  is,  to  my  mind,  entirely  clear.  It  amounts  to  an  agreem^Mit  to  give  to 
each  of  the  officers  of  the  company  who  made  the  .contract,  and  to  each  of 
their  successors  who  should  maintain  it,  a  valuable  consideration  for  his  official 
action  in  that  behalf;  a  consideration  of  a  private  and  personal  character, 
inuring  to  the  officera'  private  benefit  and  gain,  and  not  to  the  b^n.^Iit  of  the 
company  or  oLher  stockholders.  It  is  said,  however,  that  this  feature  of  the 
contract  mav  be  eliminated  and  that  the  remainder  mav  stand  and  be  enforced. 
It  is  true  that  the  policy  of  the  law  is  to  effectuate  rather  than  defeat  a  con- 
tract, an  1  to  this  end  parts  or  provisions  which  are  comparatively  unimportant, 
and  wlilch  may  be  severed  from  the  contract  without  impairing  its  effect  or 
changing  its  character,  will  sometimes  be  suppressed.     2  Parsons  on  Con.,  505. 

But  the  clause  at>ove  qaoted  cannot  be  set  aside  as  unimportant.  It  consti- 
tuted, to  s;iy  the  least,  one  of  the  considerations  on  which  the  contract  was 
made,  and  it  is  well  settled  that  "if  the  contract  be  niade  on  several  consider- 
ations, one  of  wnich  is  illegal,  the  whole  contract  is  void,  and  that  whether  the 
illegality  be  at  common  law  or  by  statute."  Chitty  on  Contracts  (8th  Am. 
ed.),  572.  An  agreement  to  give  to  an  officer  of  a  corporation  anything  of 
value,  in  con'sideration  for  his  assent  to  the  execution  of  a  particular  contract, 
is,  without  doubt,  an  immoral  and  unlawful  agreement,  and  one  which  equity 
will  not  enforce;  and  a  careful  examination  of  the  subject  leads  me  to  the 
conclusion  that  no  affirmative  relief  can  be  granted  upon  a  contract  which  in- 
cludes this  as  one  of  its  features,  although  it  be  in  other  respects  unobjection- 
able. There  is,  of  course,  no  merit  in  the  defense  here,  so  far  as  the  railway 
company  is  concerned,  for  both  officers  and  stockholders  were  undoubtedly 
aware  of  the  existence  of  the  contract,  and  have  for  over  thirteen  years  acqui- 
esced in  it  and  enjoyed  its  advantages.  It  is  for  the  protection  of  public  inter- 
ests that  courts  take  notice  of  the  immorality  of  such  contracts,  whenever,  by 
any  means,  made  aware  of  it.  In  the  present  case  the  court  cannot  ignore 
this  objectionable  feature  of  the  contract,  since  it  is  set  out  in  full  by  the  com- 
plainant in  the  body  of  the  bill,  and  all  its  provisions  are  brought  to  the 
attention  of  the  court  by  the  demurrer.  The  contract  being  tainted  with  im- 
morality,  the  law  is  well  settled  that  a  court  of  equity  must  leave  the  parties 
to  it  where  it  finds  them,  without  affirmative  relief,  and  this  whether  the  con- 
tract has  been  executed  or  not.  Marshall  v.  Baltimore  &  O.  R.  Co.,  16  How., 
314;  Bink  of  United  States  v.  Owens,  2  Pet.,  539;  2  Redfield  on  R'ys,  576, 
584;  Pomeroy  on  Specific  Performance,  §§  284-6;  Wright  v.  Rindskopf,  43 
Wis.,  314;  McWdliams  v.  Phillips,  57  Miss.,  196;  Guernsey  v.  Cook,  120  Mass., 
501;  Setter  v,  Avery,  15  Kan.,  157. 

§  889.  Ducirine  as  to  enforcement  of  illegal  contracts. 

A  contract  may  be  tUtra'  viresj  and  yet,  if  it  is  not  immoral,  it  may,  after  it 
has  been  executed,  in  whole  or  in  part,  form  the  basis  for  equitable  relief.  If, 
therefore,  it  was  conceded  that  this  contract  was  beyond  the  powers  of  the 
railway  company,  it  would  still,  but  for  the  clause  now  under  consideration,  be 
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proper  to  hold  the  parties  bound  by  their  executed  dealings  under  it  Such 
was  my  opinion  in  the  case  of  The  Telegraph  Co.  v.  Railway  Co.,  supra^  and 
to  that  opinion  I  still  adhere.  But  when  a  party  comes  into  a  court  of  equity 
and  asks  affirmative  relief  upon  a  contract  which,  in  one  of  its  provisions^  is 
upon  its  face  immoral  and  corrupt,  the  court  can  only  say  to  the  complainant, 
in  the  language  of  the  supreme  court  in  Creath  v.  Sims :  '^  However  unworthy 
may  have  been  the  conduct  of  your  opponent,  you  are  confessedly  m  pari  de- 
licto; you  cannot  be  admitted  here  to  plead  your  own  demerits.  Precisely, 
therefore,  in  the  position  in  which  you  have  placed  yourself,  in  that  position 
we  must  leave  you."     5  How.,  204. 

The  officers  of  a  railway  company  are  qiuiai  public  officers.  Their  duties 
are  of  a  fiduciary  character.  They  are,  in  an  important  sense,  trustees.  To 
pay  them  individually  anything  of  value  for  executing  a  corporate  contract 
is  grossly  unlawful,  and  taints  such  contract  with  moral  turpitude.  Yast  inter- 
ests, in  which  the  public,  as  well  as  the  immediate  parties,  are  deeply  conoemed, 
are  intrusted  to  the  control  and  management  of  such  officials;  and,  in  my 
judgment,  there  are  important  considerations  of  public  policy  which  demand 
that  courts  of  justice  shall  hold  them  to  a  strict  account,  and  shall  never  for  a 
moment  recognize  as  valid  a  contract  obtained  by  paying  directly  or  indirectly 
to  such  officials  any  consideration,  whether  large  or  small 

The  demurrer  to  the  bill  is  sustained. 

Complainants  may  have  leave  to  amend,  if  desired ;  otherwise  there  will  be 
a  decree  dismissing  the  bill.  And  unless  it  can  be  made  to  appear  by  an 
amended  bill  that  complainant  has  at  least  a  probable  right  to  retain  possession 
of  the  telegraph  lines  and  property  independently  of  the  contract,  the  injunc- 
tion must  be  dissolved. 

Foster,  D.  J.,  concurred  in  the  conclusion  reached  by  the  circuit  judge  that 
the  demurrer  to  the  bill  should  be  sustained. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.  UNION  PACIFIC  RAILWAY  COMPANY. 

(Circuit  Court  for  Kansas:  1  McCrary,  558-^^.    1880.) 

Opinion  by  McCbabt,  J. 

Statement  of  Facts. —  The  demurrer  to  the  original  bill  having  been  sus- 
tained on  the  ground  of  the  immorality  of  a  material  part  of  the  contract,  set 
out  and  made  the  sole  basis  of  the  relief  sought,  the  plaintiff  filed  an  amended 
bill,  which  is  now  before  me  for  consideration ;  counsel  having  agreed  that  the 
motion  to  dissolve  the  injunction  shall  be  regarded  as  a  general  demurrer  to  the 
amended  bill.  The  part  of  the  contract  held  vicious  is  the  clause  providing  for 
the  transmission  free  of  charge  of  private,  social  and  family  messages  of  the 
executive  officers  of  the  railway  company.  The  amended  bill  makes  certain 
averments,  intended  to  show  the  right  of  plaintiff  to  recover,  notwithstanding 
the  insertion  of  this  vicious  clause  in  the  original  contract  The  question  to 
be  determined  is  the  sufficiency  of  these  averments,  or  of  any  of  them,  to  en- 
title plaintiff  to  the  relief  soaght 

§  890.  nhder  the  act  of  July  ^,  186 j^,  the  United  States  Telegraph  Company 
had  a  right  to  assign  to  plaintiff^  its  right  to  construct  a  line  of  telegraph  on  the 
line  of  the  Kansas  Pacific  BaUroad,  and  did  so  assign  it. 

1.  The  plaintiff  now  claims  that  it  is  rightfully  in  possession  of  the  right  of 
way,  and  of  the  telegraph  line  in  question,  by  virtue  of  the  provisions  of  the 
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act  of  congress  of  July  2, 1864,  entitled  '^  An  act  for  increased  facilities  of 
telegraph  communication  between  the  Atlantic  and  Pacific  states,  and  the 
territory  of  Idaho."  I  had  occasion  to  comment  upon  this  act  in  my  opinion 
upon  the  demurrer  to  the  original  bill,  and  the  conclusion  reibched  was  that  the 
act  was  intended  to  authorize  the  United  States  Telegraph  Company,  either 
with  or  without  the  consent  of  the  railway  company,  to  construct  and  operate 
a  line  of  telegraph  along  and  upon  the  right  of  way  of  the  railway  company. 
Whether  this  right  was  assigned  and  transferred  to  the  present  plaintiff  by  a 
valid  contract  was  not  considered,  and  that  question  is  now  to  be  determined. 
The  allegations  of  the  amended  bill,  being  admitted,  sufficiently  show  that  the 
United  States  Telegraph  Company  had,  by  virtue  of  the  laws  of  New  York, 
by  which  it  was  created,  a  right  to  make  an  assignment  and  transfer  of  all  its 
franchises  and  property  to  another  telegraph  company. 

Counsel  for  respondents  insist,  however,  that  this  right  was  not  recognized 
by  the  above-mentioned  act  of  congress  of  July  2, 1864,  and  that  by  that  act 
the  United  States  Telegraph  Company,  and  that  company  alone,  was  author- 
ized to  construct  its  telegraph  along  the  line  of  the  railway.  It  is  said  that 
this  was  a  personal  privilege  granted  to  that  company,  and  that,  therefore,  it 
oould  not  assign  it.  Ordinarily,  when  property,  or  rights  of  any  kind,  are  ac- 
quired by  a  corporation,  they  are  to  be  enjoyed  or  disposed  of  in  any  manner 
sot  inconsistent  with  the  law  of  its  being.  Unless,  therefore,  there  is  some- 
thing in  the  act  of  congress  to  indicate  a  different  purpose,  it  must  be  presumed 
that  the  right  to  remove  its  line  to  the  railway,  and  to  operate  it  there,  was 
given  to  the  United  States  Telegraph  Company,  to  be  enjoyed  or  disposed  of 
under  its  charter  as  its  other  property  and  rights.  By  reference  to  the  act  of 
congress  it  will  be  seen  that  nothing  is  said  about  the  assignment  of  the  rights 
conferred  upon  the  United  States  Telegraph  Company.  The  transfer  of  those 
rights  is  neither  authorized  nor  prohibited  in  terms.  We  must,  therefore,  con- 
sider the  spirit  and  the  purpose  of  the  act  to  ascertain  whether  it  was  the  intent 
of  congress  to  confine  the  privilege  to  that  company,  and  to  prohibit  its  trans- 
fer. There  is  nothing  to  indicate  any  intent  to  require  the  construction  of  the 
telegraph  line  by  the  United  States  Company.  The  evident  purpose  of  the  act 
was  to  save  that  company  from  pecuniary  loss  by  reason  of  the  construction  of 
a  rival  line  by  the  railway  company.  It  was  intended  to  confer  a  favor  upon 
the  telegraph  company  by  placing  it  in  a  position  to  protect  itself  from  the 
ruinous  competition  likely  to  be  established  by  the  construction  of  another 
line  of  telegraph  under  the  Pacific  Bailway  acts.  This  purpose  was  more 
effectually  accomplished  by  leaving  its  charter  right  to  assign  its  franchises 
and  transfer  its  property  unrepealed.  I  am  therefore  of  the  opinion  that  the 
United  States  Telegraph  Company  was  authorized  to  assign  the  rights  coiv 
ferred  upon  it  by  the  act  of  July  2, 1864. 

I  am  also  of  the  opinion  that  the  amended  bill,  taken  as  true,  shows  a  transfer 
of  those  rights  to  the  plaintiff.  It  follows  from  this  that  the  plaintiff  has  rights 
in  respect  to  the  lines  in  controversy  which  a  court  of  equity  should  protect, 
independently  of  the  contract  of  October  1, 1866.  It  was  not  a  trespasser  upon 
the  right  of  way  of  the  railway  company.  Without  a  contract  it  had  a  right 
to  go  there  and  construct  its  lines ;  and  having  expended  its  means  with  the 
consent  of  the  railway  company  in  constructing  the  existing  line,  the  defend- 
ants must  not  take  possession  of  it  by  force,  and  without  making  compensation. 
It  is  not  material  to  determine  whether  the  right  of  way  along  the  railway, 

and  over  its  right  of  way,  was  also  granted  by  the  act  of  July  24, 1866,  for  if 
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SO,  no  additional  rights  were  conferred.  As  to  a  part  of  the  line,  the  right  ol 
the  plaintiff  outside  of  the  contract  is,  according  to  the  allegations  of  the 
amended  bill,  very  clear.  It  is  averred  that  prior  to  1865  the  United  States 
Telegraph  Company,  with  the  assent  of  the  railway  company,  entered  upon  the 
right  of  way  of  the  last  named  company  west  of  Lawrence,  as  it  had  a  right 
to  do  under  the  act  of  congress  of  July  2,  1S64,  and  that  in  the  year  1865, 
under  said  right  to  enter  upon  said  right  of  way,  and  construct  and  operate 
such  line  of  telegraph,  it  had  constructed  a  line  of  telegraph  from  Lawrence 
to  Fort  Eiley,a  distance  of  ninety-seven  miles,  and  had  also  entered  into  aeon- 
tract  for  the  construction  and  delivery  to  it  of  a  line  of  telegraph  from  Leaven- 
w^orth  to  Lawrence,  and  for  the  residue  of  the  line  between  Fort  Eilev  and 
Denver;  such  lines  to  be  constructed  and  ready  for  operation  as  fast  as  said  rail- 
road should  be  constructed.  It  is  further  averred  that  said  United  States  Tele- 
graph  Company  proceeded  in  the  construction  of  said  line  of  telegraph  until 
1866,  without  objection  on  the  part  of  the  railway  company,  and  was  in  1866  in 
possession  of  a  line  of  telegraph  from  Lawrence  to  Fort  Riley,  and  was  engaged 
in  operating  the  same,  and  was  engaged  in  constructing  the  residue  of  its  line 
between  the  mouth  of  the  Kansas  river  and  Denver,  and  between  Lawrence 
and  Leavenworth,  and  had  collected  a  considerable  amount  of  material  there- 
for. The  rights  and  property  here  described  existed  in  the  United  States  Com- 
pany, and  were  assigned  to  the  plaintiff  prior  to  the  execution  of  the  contract 
of  October  1,  1866,  and  they  were,  in  my  view,  vested  in  the  plaintiff  prior  to, 
and  independently  of^  the  contract.  Should  the  contract  be  held  void,  an  ac- 
counting between  the  parties  would,  nevertheless,  be  necessary  in  order  to 
determine  their  rights  with  respect  to  the  line,  of  which  the  property  here  men- 
tioned and  described  constitutes  an  important  part. 

§  8S^1.  Equity  wiU  regulate  the  control  of  telegraph  property  acquired  under 
an  illegal  contract. 

2.  There  is  another  ground  upon  which  I  should  feel  constrained  to  hold  that 
the  plaintiff  has,  by  the  amended  bill,  shown  an  interest  in  the  telegraph  lines 
and  property  in  controversy  which  a  court  of  equity  should  protect.  Even  if 
we  assume  that  the  contract  is  void,  the  propertj'  accumulated  or  constructed 
under  it  must,  as  between  the  parties,  be  disposed  of  according  to  equity,  and 
the  court  will  not  refuse  to  deal  with  that  property  on  the  ground  that  it  was 
acquired  under  an  illegal  contract.  Such  is  the  doctrine  established  by  the 
supreme  court  of  the  United  States.  The  case  of  Planters'  Bank  v.  Union 
Bank,  16  Wall.,  483,  was  a  suit  to  recover  money  received  for  the  sale  of  Con- 
federate bonds.  In  the  course  of  the  opinion  Mr.  Justice  Strong  said:  ^^  It  may 
be  that  no  action  would  lie  against  a  purchaser  of  the  bonds,  or  against  the  de- 
fendants, on  any  engagement  made  by  them  to  sell.  Such  a  contract  would 
have  been  illegal.  But  when  the  illegal  transaction  has  been  consummated; 
when  no  court  has  been  called  upon  to  give  aid  to  it;  when  the  proceeds  of  the 
sale  have  been  actually  received,  and  received  in  that  which  the  law  recognizes 
as  having  had  value;  and  when  they  have  been  carried  to  the  credit  of  the 
plaintiffs,  the  case  is  different.  The  court  is  there  not  asked  to  enforce  an  illegal 
contract.  The  plaintiffs  do  not  require  the  aid  of  any  illegal  transaction  to 
establish  their  case.  It  is  enough  that  the  defendants  have  in  hand  a  thing  of 
value  that  belongs  to  them.  Some  of  the  authorities  show  that  though  an 
illegal  contract  will  not  be  executed,  yet  when  it  has  been  executed  by  the  par- 
ties themselves,  alnd  the  illegal  object  of  it  has  been  accomplished,  the  money 

or  thing  which  was  the  price  of  it  may  be  a  legal  consideration  between  the 
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parties  for  a  promise,  express  or  implied,  and  the  court  will  not  unravel  the 
transaotions  to  discover  its  origin."  Id.,  499,  500.  And  see  the  following 
cases  cited  and  approved  by  Justice  Strong  in  his  opinion:  Faikney  v.  Revnous, 
4  Burr.,  m  (2069);  PetrieV.  Hannay,  3  Term  R.,  418,  419;  Lestapies  v.  Ingra- 
ham,  5  Barr,  71;  Armstrong  v.  Toler,  11  Wheat.,  258;  McBlair  v.  Gibbes,  17 
How.,  232,  236;  Brooks  v.  Martin,  2  Wall.,  70. 

In  Brooks  v.  Martin,  it  was  held,  upon  full  consideration,  that  after  a  part- 
nership transaction,  confessedly  in  violation  of  an  act  of  congress,  has  been 
carried  out,  a  partner  in  whose  hands  the  profits  are  cannot  refuse  to  account 
for  and  divide  them  on  the  ground  of  the  illegal  character  of  the  original  con- 
tract. All  of  these  cases  admit  the  invalidity  of  a  contract  bottomed  in 
immorality  or  in  a  violation  of  a  statute,  and  they  all  agree  that  where  a  party 
comes  into  court  and  asks  relief  upon  such  a  contract,  it  must  be  denied.  But 
they  make  a  distinction  between  those  cases  in  which  a  court  is  asked  to  enforce 
fiuch  a  contract,  and  those  in  which  a  court  is  asked  to  deal  with  property 
which  has  been  acquired  as  the  result  of  the  execution  thereof.  Such  property 
may  constitute  the  subject-matter  of  a  suit  at  law  or  in  equity,  notwithstanding 
the  invalidity  of  the  contract  under  which  it  was  acquired.  Applying  this  doc- 
trine to  the  case  in  hand,  we  find,  according  to  the  allegations  of  the  amended 
bill,  that  besides  the  property  acquired  by  plaintiff  from  the  United  States  Tel- 
egraph Company  (and  which  became  and  is  a  part  of  the  line),  the  plaintiff  has 
expended  upon  said  line  over  $100,000  in  excess  of  the  contributions  made  by 
the  railway  company  under  the  contract. 

The  fact  seems  to  be  that,  by  expenditures  made  by  the  plaintiff,  and  by- 
contributions  from  the  railway  company,  the  lino  has  been  constructed,  recon- 
fitmcted  and  maintained.  If  the  contract  were  set  aside,  it  would,  I  think, 
leave  the  parties  joint  owners  of  the  property,  and  a  case  for  equity  jurisdiction, 
in  the  adjustment  and  settlement  of  their  respective  interests,  would  be  pre- 
sented. 

3.  I  reserve  for  further  consideration  hereafter  the  question  of  the  effect  of 
the  parol  agreement  set  out  in  the  amended  bill,  by  which  the  parties,  as  is 
alleged,  contracted  with  each  other  to  abrogate,  annul,  set  aside  and  expunge 
from  said  contract  the  clause  providing  for  the  transmission  of  private,  social 
and  family  messages  of  the  executive  officers  of  the  railway  company  free  of 
charge.  Whether  said  agreement  was  made  upon  suificient  consideration; 
whether,  if  valid,  it  left  the  entire  contract  in  parol;  and  whether,  if  so,  the 
unexecuted  portion  is  void  under  the  statute  of  frauds, —  are  all  important 
questions,  which  may  become  very  material  in  the  further  progress  of  the  cause. 
In  the  view  I  have  taken  of  other  questions,  it  is  not  necessary  now  to  decide 
these,  and  I  leave  them  open  for  further  argument  and  future  determination. 

§  892.  Rules  as  to  specific  performance  and  injunction. 

4.  It  is  insisted  by  counsel  for  defendants  that  the  contract  set  out  in  the  bill 
(assuming  its  validity)  is  one  which  requires  the  performance  of  continuous 
duties,  involving  the  exercise  of  skill,  personal  labor,  and  cultivated  judgment; 
and  that,  therefore,  a  court  of  equity  will  neither  decree  its  specific  perform- 
ance nor  enjoin  its  violation.  That  the  contract  is  in  its  nature  incapable  of 
being  enforced  by  a  decree  for  specific  performance  is  very  clear  (Marble  Co.  v, 
Ripley,  10  Wall.,  339) ;  but  it  does  not  follow  that  a  party  to  such  a  contract 
can  have  no  injunction  to  restrain  its  breach.  It  is  now  settled,  I  think,  by  the 
decided  weight  of  authority,  that  in  such  cases,  although  the  affirmative  specific 
performance  of  the  contract  is  beyond  the  power  of  the  court,  its  performance 
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will  be  negatively  enforced  by  enjoining  its  breach.  Pomeroy  on  Specific  Per- 
formance, §§  24,  25,  310,  311  and  312,  and  cases  cited.  If,  therefore,  the  con- 
tract shall  be  finally  held  valid  by  reason  of  the  elimination  of  the  vicious 
clause,  or  on  any  other  ground,  it  will  follow  that  the  injunction  was  properly 
granted.  If  it  should  be  held  that  the  contract  is  void,  it  will  still,  in  my 
judgment,  follow  that  the  defendant  should  be  restrained  from  taking  pos- 
session of  the  property  accumulated,  under  the  circumstances  stated  in  the 
amended  bill,  until  an  accounting  and  settlement  can  be  had. 

The  demurrer  to  the  amended  bill  is  overruled.  Defendants  may  answer  if 
they  see  fit.  If  they  stand  upon  their  demurrer,  there  will  be  a  decree  contin- 
uing the  injunction  in  force  until  final  decree  settling  the  respective  rights  of 
the  parties  can  be  had.    State  of  Georgia  v.  Brailsford,  2  Dal.,  406,  408. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.  UNION  PACIFIC  RAILWAY  COM- 
PANY. 

(drcait  Court  for  Kansas:  1  McCrary,  5Sl-{^97.    1S80.) 

Opinion  by  Millke,  J. 

Statement  of  Facts. —  The  suit  in  this  case  was  brought  by  the  Western 
Union  Telegraph  Company  in  one  of  the  state  courts  of  Kansas,  and,  on  appli- 
cation to  a  probate  judge  of  the  proper  county,  an  injunction  was  allowed, 
which  it  is  the  purpose  of  the  present  motion  to  dissolve.  The  laws  of  Kansas 
make  the  indorsement  of  the  county  judge,  on  the  petition  that  an  injunction 
is  allowed,  to  have  the  same  effect  as  in  the  courts  of  the  United  States  in 
equity  proceedings  is  allowed  to  a  writ  of  injunction  regularly  issued  under 
the  seal  of  the  court 

The  county  judge  made  such  an  indorsement,  allowing  the  injunction  as 
prayed  for  by  the  bilL  The  prayer  of  the  bill  was  in  substance  to  restrain  the 
Union  Pacific  Bailway  Company,  the  Kansas  Pacific  Bailroad  Company  and 
the  American  Union  Telegraph  Company  from  interfering  in  any  manner  with 
the  telegraph  wires  and  other  appurtenant  apparatus  of  the  Western  Union 
Telegraph  Company.  The  allegation  on  which  the  allowance  was  made  was 
to  the  effect  that  the  defendants  were  about  to  sever  the  connection  between 
the  wires  of  the  Western  Union  Telegraph  Company  and  its  batteries,  so  that 
they  could  not  be  worked  by  the  telegraph  company,  and  to  connect  those 
wires  with  the  batteries  of  the  American  Union  Telegraph  Company  and  with 
batteries  of  the  Union  Pacific  Kailroad  Company,  and  thus  destroy  the  utility 
of  those  wires  for  the  purposes  of  the  Western  Union  Telegraph  Company, 
which  would  be  thereby  excluded  from  the  use  of  them  for  five  or  six  hun- 
dred miles,  along  which  they  now  enjoy  that  use.  There  is  no  denial  on  the 
part  of  either  of  the  defendants  that  they  had  such  purpose,  and  it  is  a  part 
of  the  case,  shown  by  the  record,  that  after  the  granting  of  this  injunction  by 
the  probate  judge,  these  parties  did  sever  the  wires  as  threatened,  and'  did  con- 
nect them,  or  attempt  to  connect  them,  with  the  American  Union  Telegraph 
Company.  An  application  was  made  to  the  probate  judge,  after  the  allowance 
of  this  order,  to  dissolve  the  injunction.  This  being  refused,  the  case  was  re- 
moved into  the  circuit  court  of  the  United  States  for  the  district  of  Kansas, 
and  there  an  application  was  made  to  Judge  Foster  to  dissolve  the  injunction, 
which  was  overruled  by  him.  A  similar  application  was  made  to  the  circuit 
court  in  session  before  Judges  McCrary  and  Foster ;  and  in  that  case,  while  the 

presiding  judge  held  that  there  were  certain  inherent  defects  in  the  contract 
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between  the  Kansas  Pacific  Bailroad  Company  and  the  Western  Union  Tele- 
graph C!ompany,  under  which  the  latter  erected  its  wires  and  was  operating 
them,  which  wonld  probably  authorize  a  dissolution  of  the  injunction,  he  de- 
clined to  dissolve  it  at  the  time,  in  order  to  give  the  plaintiff  an  opportunity, 
by  amended  bill,  to  make  a  case  which  would  remove  those  defects.  The 
plaintiffs  accordingly  filed  an  amended  bill.  A  demurrer  to  the  amended  bill 
was  overruled  by  Judge  McCrary  at  chambers,  whereupon  defendants  an- 
swered ;  and  on  that  amended  bill  and  answer  and  the  original  papers  another 
application  was  made  before  Judge  McCrary  at  chambers,  in  Keokuk,  for  a 
dissolution  of  the  injunction,  and  was  by  him  set  down  to  be  heard  before  us 
at  this  time,  in  St.  Louis.  This  application  has  been  heard  before  Judge  Mc- 
Crary and  myself  on  all  the  original  papers  in  the  case, —  the  amended  bill 
and  answer,  and  a  very  large  number  of  documents  and  affidavits,  now  intro- 
duced for  the  first  time.  After  a  week  of  argument  and  a  very  careful  consid- 
eration of  the  case,  I  propose  to  give  the  result  of  that  consideration  in  the 
present  opinion. 

The  line  of  telegraph  which  is  the  subject  of  the  present  controversy  ex- 
tends from  Kansas  City,  in  Missouri,  to  Denver  City,  in  Colorado;  and  consists 
of  three  wires,  the  requisite  poles,  batteries  and  other  machinery  necessary  to 
the  successful  working  of  those  wires,  erected  along  the  line  and  on  the  right 
of  way  of  the  Kansas  branch  of  the  Pacific  Sailway  Company.  That  branch 
has  become  consolidated  with  the  Union  Pacific  Bailroad  Company,  and  they 
are  both  worked  and  held  as  one  corporation,  under  the  style  of  the  Union 
Pacific  Bailway  Company.  The  contract  was  made  in  the  year  1866,  between 
the  Kansas  Pacific  Bailway  Company  on  the  one  part,  and  the  Western  Union 
Telegraph  Company  on  the  other,  under  which  this  telegraph  line  has  been 
mainly  erected  and  operated  since  it  was  erected.  By  that  contract,  about 
the  construction  of  which  the  parties  differ  somewhat,  there  is  no  disagreement 
as  to  the  following  matters :  Poles  were  to  be  erected  on  ground  and  embraced 
within  the  right  of  way  of  the  railroad  company.  That  company  was  either 
to  furnish  the  poles,  or  to  pay  the  price  of  them  if  furnished  by  the  Western 
Union  Telegraph  Company,  and  to  furnish  one  wire  or  pay  the  cost  of  that 
wire.  The  telegraph  company  was  to  furnish  the  batteries,  and  to  furnish  any 
other  wire  beyond  that  one,  as  it  should  become  necessary,  at  their  own  cost 
The  erection  of  the  poles,  the  attachment  of  the  wires  to  them,  and  the  expense 
of  placing  the  batteries  in  position  connecting  them  with  the  wires,  was  to  be 
borne  jointly  and  equally  by  the  parties.  The  lines  of  these  wires  were  both 
to  be  operated  by  operators  appointed  by  the  railroad  company,  and  paid  for 
jointly.  The  railroad  company  was  to  have  the  exclusive  control  and  use  of 
the  first  wire  put  up.  The  telegraph  company  was  to  have  the  exclasive  use  of 
the  other  wires  until,  in  the  opinion  of  the  railroad  company,  the  first  wire 
should  be  insufficient  for  the  demands  of  the  business  of  the  road ;  in  which 
event,  by  a  proper  compensation,  the  railroad  company  was  to  have  the  use  of 
another  one  of  the  wires  put  up  by  the  telegraph  company.  It  wa^  one  of  the 
provisions  of  this  contract  that  the  railroad  company  should  not  send  over  its 
wire  any  commercial  messages  or  any  paid  messages,  or  messages  for  any  other 
person  than  for  its  own  business ;  the  purpose  of  which  evidently  was  to  leave 
the  exclusive  right  to  convey  such  messages  to  the  telegraph  company.  And 
it  was  to  enforce  this  clause  of  the  contract  that  the  injunction  was  obtained 
by  the  Western  Union  Telegraph  Company  in  the  state  court.  And  it  is  to  get 
rid  of  this  provision  and  permit  the  railroad  company  to  convey  such  messages, 
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and  to  unite  the  wires  of  the  telegraph  company  with  the  American  Union 
Telegraph  Company,  that  messages  may  be  conveyed  brought  by  the  American 
Union  Telegraph  Company,  over  the  wires  of  the  Western  Union  Telegraph 
Company,  tiiat  the  present  motion  is  made. 

§893.  Construction  of  statutes.  PoGifio  Railroad  acts  of  1863  and  1864. 
Obligatioji  to  build  telegraph  lines  under  them.  Right  to  contract  with  telegraph 
companies. 

The  first  legal  proposition  involved  in  the  case,  as  presented,  is  that  the  Kan- 
sas Pacific  Railroad  Company  is  forbidden  by  the  acts  of  congress  of  the  United 
States  under  which  it  was  built,  and  under  which  it  received  large  grants 
of  money  and  public  lands  and  other  rights  and  privileges,  to  make  any  such 
contract  as  excludes  or  prevents  it  from  carrying  messages  for  the  general  pub- 
lic over  the  telegraphic  lines  erected  on  its  right  of  way.  I  concur  with  Judge 
McCrary  in  the  opinions  delivered  by  him  on  the  former  applications  before 
him  to  dissolve  this  injunction:  that  on  the  face  of  the  acts  of  congress  of  1862 
and  1864,  called  "The  Pacific  Railroad  Acts,"  the  obligation  of  building  a 
telegraph  line  along  its  right  of  way,  and  of  operating  that  line  or  having  it 
operated  under  the  control  of  the  railroad  company,  was  an  obligation  which 
they  could  not  abandon,  and  which  was  inconsistent  with  the  contract  made  in 
this  case,  so  far  as  those  two  acts  are  concerned;  and  that  if  the  case  rested  on 
the  provision  of  those  original  Pacific  Railroad  acts,  namely,  the  act  of  1862 
and  amendatory  act  of  1864,  the  present  contract  would  be  void,  as  in  viola- 
tion of  the  obligations  imposed  upon  the  railroad  company  by  those  acts;  and 
I  do  not  propose  to  add  anything  to  what  he  has  said  on  that  subject  If, 
therefore,  there  are  no  other  acts  of  congress  on  the  subject,  nor  anything  else 
that  will  remove  that  inherent  vice  in  the  contract  between  the  two  companies, 
the  injunction  ought  to  be  dissolved  and  the  railroad  company  permitted  to 
operate  the  telegraph  in  accordance  with  the  obligations  which  those  acts  im- 
pose upon  it  for  the  benefit  of  the  public.  The  amended  bill,  however,  which 
was  not  before  Judge  McCrary  when  he  decided  that  proposition,  sets  up  an  act 
approved  July  2,  1864,  entitled  "An  act  for  increasing  the  facilities  of  tele- 
graph communication  between  the  Atlantic  and  Pacific  states  and  the  territory 
of  Idaho,"  and  avers  that  by  virtue  of  that  statute  the  present  contract  is  a 
valid  one.  The  first  section  of  that  act  declared  that  "The  United  States 
Telegraph  Company  and  their  associates  were  authorized  to  erect  a  line  of  mag- 
netic telegraph  between  the  Missouri  river  and  the  city  of  San  Francisco,  in  the 
state  of  Calitornia,  on  such  route  as  they  may  select,  to  connect  with  the  lines 
of  said  United  States  Telegraph  Company  now  constructed  and  being  con- 
structed through  the  states  of  the  Union."  It  gave  the  right  of  way  ©Ver  the 
public  lands  of  the  United  States  and  the  right  to  draw  materials  for  the  con- 
struction of  the  line  from  the  same  public  lands.  The  fourth  section  is  as  fol- 
lows: "That  the  several  railroad  companies  authorized  by  the  act  of  congress 
of  Julv  2,  1862,  are  authorized  to  enter  into  an  arransrement  with  the  United 
States  Telegraph  Company  so  that  the  line  of  telegraph  between  the  Missouri 
river  and  San  Francisco  may  be  made  upon  and  along  the  line  of  said  road  and 
branches  as  fast  as  said  road  and  branches  are  built.  And  if  said  arrangement 
be  entered  into  and  the  transfer  of  said  telegraph  line  be  made  in  accordance 
therewith,  to  the  line  of  said  railroad  and  branches,  such  transfer  shall,  for  all 
purposes  of  the  act  referred  to,  be  held  and  considered  a  fulfilment  on  the  part 
of  said  railroad  companies  of  the  provision  in  the  act  in  regard  to  the  con- 
struction of  telegraph  lines.    And  in  case  of  disagreement,  said  telegraph  tx>m- 
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pany  is  authorized  to  remove  their  line  of  telegraph  along  and  upon  the  line  of 
railroad  therein  contemplated,  without  prejudice  to  the  rights  of  said  railroad 
companies." 

The  allegation  of  the  amended  bill  is,  that  the  Western  Union  Telegraph 
Company  was  at  the  time  it  made  the  contract  for  the  erection  of  the  telegraph 
line  now  in  question  with  the  Kansas  branch  of  the  Pacific  Eailroad  Company, 
the  successor  in  right  and  power  of  the  United  States  Telegraph  Company  men- 
tioned in  this  act.  And  that  by  virtue  of  the  fourth  section  of  the  act,  the 
railroad  company  had  the  right  to  make  the  contract  which  was  made,  and 
was  by  that  section  relieved  from  the  obligation  to  construct  and  operate  a  line 
of  telegraph  for  the  public  use.  It  does  not  admit,  in  my  opinion,  of  any  rea- 
sonable doubt  that  if  the  United  States  Telegraph  Company  mentioned  in  that 
statute,  or  any  company  which  had  the  same  rights  and  authorities  on  that 
subject  that  that  company  had,  entered  into  an  agreement  with  the  Pacific 
Railroad  Company,  or  any  of  its  branches  built  under  the  authority  of  the 
original  act  of  1862,  which  secures  the  proper  construction  and  operation  of  a 
line  of  telegraph  along  its  road  for  the  benefit  of  the  public,  that  it  is  absolved 
from  the  obligation  imposed  upon  it  by  the  act  of  1862,  to  construct  and  to 
operate  such  a  telegraph  line.  It  was  manifestly  the  design  of  this  act  of  1864: 
to  enable  the  United  States  Telegraph  Company  to  become  substituted  by  a 
proper  arrangement  with  the  Pacific  Railroad  Company  and  its  branches,  to 
the  right  to  build  a  telegraph  line  along  the  track  and  right  of  way  of  those 
railroad  companies,  and  thereby  to  relieve  those  companies  from  the  obligation 
to  build  and  operate  such  a  line.  If,  therefore,  the  contract  is  one  which  pro- 
vides for  the  erection  of  a  telegraph  line  to  answer  both  the  purposes  of  the 
public  and  of  the  railroad  company,  it  is  one  which  is  authorized  by  this  stat- 
ute, and  which  relieved ^the  railroad  company  from  the  obligation  to  construct 
and  build  another  line,  or  any  line.  That  such  is  the  proper  construction  ot 
the  fourth  section  of  this  act  of  18^4  is  obvious  from  an  examination  of  section 
19  of  the  original  act  of  1862.  That  section  provided  "  that  the  several  rail- 
road companies  herein  named  are  authoWzed  to  enter  into  an  arrangement  with 
the  Pacific  Telegraph  Company,  the  Overland  Telegraph  Company,  and  thel 
California  Telegraph  Company,  so  that  the  present  line  of  telegraph  between 
the  Missouri  river  and  San  Francisco  may  be  moved  upon  or  along  the  line  of 
said  railroad  and  branches  as  fast  as  said  road  and  branches  are  built;  and  if 
said  arrangement  be  entered  into,  and  the  transfer  of  said  telegraph  line  be 
made  in  accordance  therewith,  to  the  line  of  said  railroad  and  branches,  such 
transfer  shall,  for  all  purposes  of  this  act,  be  held  and  considered  a  fulfilment 
on  the  part  of  said  railroad  companies  of  the  provisions  of  this  act  in  regard  to 
the  construction  of  said  line  of  telegraph." 

The  three  telegraph  companies  here  spoken  of,  together  constituted,  at  the 
time  this  statute  was  passed,  a  continuous  line  of  telegraph  from  the  Missouri 
river  to  San  Francisco;  and  it  was  obvious  that  the  building  of  another  line 
parallel  to  that,  and  not  far  distant  from  it,  would  have  a  very  injurious  effect 
upon  the  value  of  the  proi^erty  of  those  telegraph  companies;  and  it  was  to 
protect  those  companies  and  to  prevent  the  injury  which  would  follow  from  the 
construction  of  another  line  between  the  same  points  over  an  uninhabited 
region  of  country,  that  congress  provided  that,  by  an  arrangement  with  the 
railroad  company,  if  those  companies  should  remove  their  wires  along  the  line 
of  that  road,  so  that  they  could  be  used  both  for  railroad  purposes  and  the  use 
of  the  general  public,  then  the  obligation  of  the  railroad  company  under  the 
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,  act  of  congress  to  build  another  line  should  no  longer  exist  The  act  of  18G4, 
which  we  have  just  referredto,  concerning  the  United  States  Telegraph  Com- 
pany, was  clearly  designed  to  give  it  a  similar  privilege,  and  if  the  arrangement 
was  made,  and  that  company  should  build  or  transfer  its  line  to  the  line  of  the 
railroad  company,  the  railroad  company  in  like  manner  was  released  from  the 
obligation  to  construct  and  build  another  line.  I  hold  it,  therefore,  to  be  very 
clear  that  if  the  present  telegraph  line,  as  it  is  now  operated  and  run  by  the 
Western  Union  Telegraph  Company,  can  be  traced  to  the  authority  of  that  act 
of  1SG4,  and  the  Western  Union  Telegraph  Company,  in  making  that  contract^ 
exercised  rightfully  the  powers  conferred  upon  the  United  States  Telegraph 
Company,  that  the  contract  is  valid,  although  it  forbids  the  railroad  company 
to  convey  commercial  messages  over  the  single  wire  which  it  has  the  right  to 
control  for  its  own  business. 

§  894.  Failure  to  file  articles  with  secretary  of  state  does  not  defeat  corporate 
organization^ 

It  is  said  that  the  proof  offered  by  complainants  fails  to  show  that  it  is  the 
proper  successor  or  in  any  manner  entitled  to  the  right  v^hich  congress  con- 
ferred upon  the  United  States  Telegraph  Company.  The  first  item  of  evidence 
produced  by  complainants  upon  that  subject  is  a  certified  copy  of  the  organ- 
ization of  a  telegraph  company  under  the  laws  of  the  state  of  New  York, 
styling  itself  "The  United  States  Telegraph  Cortipany."  The  articles  of  asso- 
ciation of  that  company,  signed  by  three  associates  who  had  taken  stock  in  it, 
acknowledged  before  the  proper  officer,  were  duly  filed  in  the  office  of  the  clerk 
of  the  proper  county ;  but  it  does  not  appear  from  anything  before  us  that  the 
paper  itself  or  any  copy  of  it  was  ever  filed  in  the  office  of  the^seCretary  of 
state  of  New  York;  and  it  is  urged  that  this  objection  is  fatal  to  the  existence 
of  such  a  corporation  and  of  its  right  to  make  any  contract,  or  transfer  any 
privileges  or  rights  to  any  other  company. 

§  895.  Congress  may  adopt  an  inchoate  corporate  organization.    ' 

The  question  here  presented  is  one  in  regard  to  which  the^e  exists  some  con- 
flict of  authority  in  the  decisions  of  the  higher  courts  of  other  states  which 
have  adopted  laws  similar  to  that  in  New  York.  The  state  of  Illinois,  under  a 
statute  very  similar,  has  decided  that  the  failure  to  record  a  copy  of  the  instru- 
ment, or  deposit  a  copy  of  the  instrument,  in  the  office  of  the  secretary  of 
state,  is  not  fatdl  to  the  validity  of  the  organization.  The  state  court  of  Indiana 
seem  to  have  decided,  in  a  case  very  nearly  similar,  that'  it  is.  '  However  this 
may  be,  it  seems  to  me  that  the  congress  of  the  United  States  could  adopt  this 
imperfect  or  inchoate  organiz'ation,  needing  nothing  but  the  filing  of  a  copy  of 
its  articles  of  association  in  the  office  of  the  secretary  of  state,  and  c6uld,  if  it 
was  the  purpose  of  congress  to  do  so,  confer  upon  it  all  the  rights  and  powers 
which  it  has  conferred  upon  the  United  States  Telegraph  Company ;  and  the 
only  question  left,  therefore,  for  consideration,  is  whether  this  company,  of 
which  the  articles  of  association  were  presented  by  complainants,  was  the 
United  States  Telegraph  Company  to  which  the  act  of  congress  refers.  That 
company,  very  shortly  after  these  prociBcdings,  took  steps  to  consolidate  itself 
with  three  other  telegraph  companies,  also  organized  or  preparing  to  be  organ- 
ized under  the  authority' of  the  laws  of  New  York,  and  steps  were  taken;*the 
proceedings  of  which  are  presented  to  us,  which  were  manifestly  designed  in 
effect  to  amalgamate' and  consolidate,  and  bring  together  in  one  organization, 
the  rights  and  franchises,  grants  and  powers  of  each  of  them.  This  consolidated 
company  adopted  the  name  of  the  United'States  Telegraph  Compa;ny,and  it  is 
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recited  in  its  articles  of  associattoa  ihat  one  of  its  elements  is  the  United 
States  Company,  which  existed  prior  to  the  act  of  congress  of  1864. 

We  see  here  a  conscious  effort,  although  there  may  be  some  imperfection  in 
carrying  that  into  effect,  to  unite  the  powers  of  this  United  States  Telegraph 
Company,  organized  in  1862,  prior  to  the  act  of  congress,  with  the  powers  of 
other  companies,  and  to  keep  up  its  name  and  authority  by  the  use  of  the  same 
name  in  the  consolidated  company.  This  last  United  States  Telegraph  Com- 
pany finally  became  consolidated  with  the  Western  Union  Telegraph  Company, 
or  their  fortunes  became  united  and  amalgamated  in  some  shape  not  very 
clearly  made  out,  and  this  is  the  action  under  which  the  Western  Union  Tele- 
graph Company  claims  the  right  to  make  the  contract  which  is  the  subject  of 
consideration. 

§  896.  Powers  conferred  on  the  United  States  Telegraph  Company  vested  in 
Western  Union  Telegraph  Company. 

I  am  not  prepared  to  say,  with  any  degree  of  assurance,  that  if  this  case 
comes  to  a  final  hearing,  and  no  more  complete  evidence  is  then  given  of  the 
corporate  existence  of  the  first  United  States  Telegraph  Company  of  New 
York,  and  of  the  transfer  of  the  powers  granted  to  it  by  the  act  of  congress 
of  186i  to  the  Western  Union  Telegraph  Company,  than  has  been  presented  on 
this  hearing,  that  that  contract  can  be  sustained  under  the  act  of  1864.  But  I 
am  prepared  to  hold  that  there  is  no  such  clear  case  made  against  the  right  of 
the  Western  Union  Telegraph  Company  to  all  the  franchises  and  privileges  of 
the  original  United  States  Telegraph  Company,  as  to  justify  me  in  totally  dis- 
solving the  present  injunction,  in  view  of  the  consequences  which  would  follow 
such  action,  which  will  be  hereafter  considered.  There  is  enough  testimony  to 
show  that  there  was  a  purpose  and  design,  through  a  series  of  transactions,  to 
vest  in  the  Western  Union  Telegraph  Company  the  rights  which  the  act  of 
July  2,  1864,  conferred  upon  the  United  States  Telegraph  Company,  whatever 
company  that  might  be.  The  existence  of  this  United  States  Telegraph  Com- 
pany', and  the  assertion  of  the  rights  of  the  Western  Union  Telegraph  Com- 
pany under  it,  and  the  effort  to  show  that  the  contract  now  in  question  was 
made  under  the  act  of  1864  with  the  successor  of  that  company,  is  for  the  first 
time  presented  to  the  court  at  this  hearing,  and  much  that  might  make  it  plain 
either  that  there  was  such  a  right,  or  that  there  was  not  such  a  right,  may  pos- 
sibly exist  and  be  brought  to  light  hereafter,  when  the  case  can  be  heard  at  a 
final  hearing  on  the  issues  made  by  the  pleadings.  And.  this  branch  of  the 
subject  will  therefore  be  postponed  for  the  present.  We  must  further  hold 
that  for  the  purposes  of  this  motion  to  dissolve  an  injunction,  which  has  been 
four  times  befbre  the  consideration  of  the  proper  courts  already,  and  which 
have  thus  far  failed  to  dissolve  it,  there  is  sufficient  evidence  of  the  authority 
to  make  that  contract  under  the  act  of  1864. 

§  897.  State  corporations  accepting  the  provisions  of  the  Pacific  Pailroad 
acts  are  sulject  to  all  siuih  provisions. 

It  is  said'  that  the  Kansas  branch  of  the  Pacific  Eailroad  Company  was  the 
successor  of  a  corporation  organized  under  the  laws  of  Kansas,  and  not  by  the 
act  of  congress,  and  the  acts  of  congress  of  1862 and  1864,  called  "The  P£[cific 
Railroad  Acts,"  conferring  upon  that  company  the  right  to  build  a  railroad  and 
telegraph;  and  that  because  the  Kansas  branch  of  the  Pacific  Railroad  Com- 
pany does  not  owe  its  existence  as  a  corporation  to  the  United  States,  il'or  to 
any  law  of  the  United  States,  that  therefore  it  is  not  bound  by  the  provisions 

which  would  forbid  it  from  making  a  contract  such  iEus  that  tnade  with  the 
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Western  Union  Telegraph  Company.  *  Bat  this  proposition  cannot  be  main- 
tained. The  corporation  which  accepted  the  grant  of  the  United  States  of 
millions  of  money  by  way  of  subsidy,  and  millions  of  acres  of  land,  and  many 
other  advantages,  must  be  held  to  have  accepted  the  entire  act  of  congress 
with  all  the  conditions  which  it  imposed.  This  was  held  by  the  supreme  court 
of  the  United  States  in  the  recent  Sinking  Fund  Cases,  99  U.  S.,  700  (§§  162^ 
69,  infra\  in  which  the  validity  of  the  Thurman  act,  requiring  all  those  rail- 
roads to  provide  a  sinking  fund  for  the  payment  of  their  debt,  was  resisted  by 
the  Central  Pacific  Railroad  Company,  organized  under  the  laws  of  California, 
on  the  ground  that  congress  could  impose  no  such  obligation  upon  that  road. 
This  proposition,  though  urged  upon  the  court  very  forcibly,  and  much  relied 
upon  in  Judge  Field's  dissenting  opinion,  was  overruled  by  the  court;  and  it  is 
held  that  in  accepting  grants  made  by  congress  to  those  roads,  it  bound  itself  by 
all  the  provisions  of  the  act  of  congress  for  the  government  of  the  companies. 

§  898.  Effect  of  a  clause  in  a  contract  vesting  in  officers  of  a  corporation^  for 
themselves  personally  and  for  their  families^  privileges  of  sending  and  receiving 
telegraph  messages  free  of  charge. 

Another  ground  of  objection  to  the  contract  between  the  Western  Union 
Telegraph  Company  and  the  railroad  company  under  which  this  telegraph  line 
was  built,  which  objection  goes  to  the  validity  of  the  whole  contract,  relates  to 
a  clause  in  it  by  which  the  telegraph  company  bound  itself  to  carry  over  its 
line  private  and  family  messages  of  its  executive  officers  without  charge  to 
them.  The  principle  on  which  this  objection  rests  is  that  this  clause,  securing 
a  private  advantage  to  certain  officers  of  the  railroad  company,  was  in  effect  a 
bribe  to  secure  from  them  the  contract,  to  the  advantage  of  the  telegraph  com- 
pany and  the  disadvantage  of  the  railroad  company.  In  one  of  the  opinions 
delivered  by  Judge  McCrary  on  the  motions  before  him  to  dissolve  or  modify 
this  injunction,  he  expressed  the  opinion  that  the  clause  in  the  contract,  as  it 
stood,  on  its  face,  without  any  explanation  of  it,  was  fatal  to  the  validity  of  the 
entire  contract.  I  am  not  prepared  now  to  either  affirm  or  deny  the  soundness 
of  that  proposition. 

The  language  of  the  con^rpx^t  on  that  subject  is  as  follows : 

^^  Fourth,  The  business  of  said  railway,  including  its  construction,  lands,  and 
all  business  of  the  company,  and  the  family,  private,  and  the  social  messages  of 
the  executive  officers,  shall  be  transmitted  without  charge  between  all  telegraph 
stations  on  the  line  of  said  railway,  and  also  between  all  such  stations  and  the 
city  of  St.  Louis,  Missouri,  and  over  all  other  lines  in  Missouri,  Kansas,  Colo- 
rado and  New  Mexico,  now  owned  or  controlled,  or  that  may  hereafter  be 
owned  or  controlled,  by  the  Western  Union  Telegraph  Company ;  provided,  as 
far  as  said  lines  in  Colorado  and  New  Mexico  are  concerned,  the  said  road  or 
roads  of  the  Union  Pacific  Railway  Company,  Eastern  Division,  shall  at  the 
time  be  in  process  of  construction  towards  Santa  Fe,  or  Denver,  or  both;  and 
all  such  business  shall  be  transmitted  free  of  charge,  over  all  other  lines  owned 
or  controlled,  or  that  may  hereafter  be  owned  or  controlled,  by  the  said  tele- 
graph company  within  the  United  States,  to  an  amount  not  exceeding  the  rate 
of  $4,000  per  annum ;  and  for  any  excess  above  such  rate  the  telegraph  com- 
pany will  deduct  and  rebate  one-half  the  regular  tariff  charges,  settlements  and 
payments  for  such  excess,  to  be  made  yearly." 

§  899.    Who  are  '^executive  officers  " 

There  arises  on  the  face  of  this  clause  of  the  contract  an  ambiguity  as  to  the 
precise  meaning  of  the  words  "  executive  officers."     It  is  claimed  by  complain- 
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ants  that  "  executive  ofS.cers  "  here  referred  to  were  not  the  directors,  but  were 
the  president,  superintendent,  general  manager  and  other  officers  of  that  class. 
It  mast  be  confessed  that  there  is  nothing  in  the  context  and  nothing  in  the 
definition  of  the  word  "  executire,"  until  application  is  made  to  the  facts  which 
concera  the  nature  and  functions  of  the  various  officers  of  the  company,  to  de- 
termine whether  the  directors  other  than  the  president  were  included  under  the 
phrase  ^executive  officeirs."  If  there  has  been  a  practical  construction  of  that 
agreement  by  the  acts  of  the  parties  during  the  twelve  years  that  the  contract 
has  been  in  existence,  further  proof  may  show  what  that  construction  has  been, 
and  give  light  to  the  court  in  deciding  the  question. 

§  900.  Htde  as  to  eontraota  conferring  apeoial  ptnmleges  on  corporate  officers. 

While  I  am  strongly  in  favor  of  the  assertion  of  the  general  proposition,  that 
where  one  of  a  body  of  individuals  jointly  interested  in  a  matter  consents  to 
take  a  special  advantage  to  himself  and  receives  a  valuable  consideration  for 
nsing  his  efforts  to  procure  an  agreement  of  the  whole  for  the  benefit  of  a  third 
party,  if  such  receipt  of  special  advantages,  whether  of  money  or  of  property, 
be  kept  secret  from  his  copartners  or  joint  stockholders,  or  those  interested 
with  him  in  the  same  matter,  and  they  act  upon  the  belief  that  he  is  governed 
by  no  other  interest  than  that  which  is  common  to  them  all,  the  contract  so 
obtained  on  the  part  of  the  third  person  is  flagitious  and  should  be  held  to  be 
void,  there  are  circumstances  in  connection  with  this  contract  which  may  or 
may  not  be  held  to  take  it  out  of  this  principle  The  first  one  of  these  circum- 
stances which  strikes  one  impressively  is  that  there  was  no  attempt  to  conceal 
from  the  stockholders  of  the  railroad  company,  nor  from  anybody  interested  in 
its  affairs,  this  clause  of  the  contract  by  which  the  executive  officers  were  to 
have  this  special  privilege  in  the  use  of  the  telegraph  wires.  There  was,  there- 
fore, absent  the  indication  which  secrecy  in  such  case  gives  of  a  corrupt  and 
improper  motive.  It  is  also  to  be  observed  that  the  benefits  secured  did 
not  flow  to  the  individual,  but  to  the  office,  and  that  as  soon  as  any  one 
ceased  to  be  a  member  of  the  executive  office  he joeased  to  have  the  priv- 
il^;e  conferred  by  this  contract;  and  there  is  no  evidence  before  the  court  that 
this  privilege  was  enjoyed  fbr  any  length  of  time  by  any  one  individual,  or. 
that  it  amounted,  in  point  of  fact,  to  a  pecuniary  sum  whose  influence  would 
be  at  all  appreciable. 

These  propositions  and  the  facts  which  may  be  proved  on  the  final  hearing 
in  r^ard  to  the  terms  under  which  these  privileges  were  to  be  used,  and  the 
reasons  why  they  were,  as  suggested  by  plaintiff's  counsel,  designed  to  relieve 
tbe  railroad  company  itself  of  a  burden  which  it  would  have  borne  if  the  tele- 
graph company  had  not  made  these  grants  of  privileges,  all  lead  me  to  doubt 
very  much  whether  the  contract  will  be  finally  held  invalid  on  account  of  that 
clause  in  its  original  conception.  For  the  same  reason,  then,  that  I  have 
already  stated  in  regard  to  the  other  allegation  of  invalidity  of  the  contract, 
that  the  objection  may  be  removed  on  the  final  hearing;  that  it  is  not  at  all 
clear  to  me  that  the  objection  is  a  valid  one  as  the  matter  stands,  and  on 
account  of  the  great  and  important  consequences  which  would  flow  from  a  dis- 
solution of  the  injunction,  I  do  not  think  that,  on  this  motion,  the  objection 
should  be  held  to  be  fatal  to  the  contract. 

I  wish  again  to  recall  tbe  fact  that  four  or  five  motions  to  dissolve  this  in- 
junction have  been  made  and  overruled  as  many  times  by  as  many  as  three 
or  four  different  and  ?ery  competent  judges.    It  is  also  proper  to  look  to  the 

consequences  which  would  fiow  from  a  dissolution  of  the  injunction.    It  is  made 
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perfectly  plain,  both  by  the  answer  of  the  defendants  and  by  Tvhat  they  have 
done  and  what  they  propose  to  do,  that  if  this  injunction  is  dissolred,  and  an- 
other injunction  which  covers  the  telegraph  along  the  line  of  the  Union  Pacific 
Bailroad  from  Oinaha  to  Ogden,  that  the  Western  Union  Telegraph  Company, 
which  now,  and  for  twelve  or  fifteen  years  past,  has  been  working  a  continu- 
ous line,  and  the  only  line  between  the  Atlantic  coast  and  the  Pacific  coast, 
and  especially  between  the  Missouri  river  and  San  Francisco,  will  be  at  once 
deprived  of  the  power  to  work  any  such  line  at  all  until  it  shall  be  enabled  to 
construct  a  new  line  at  least  six  hundred  miles  in  length. 

This  corporation  has  come  to  be  one  whose  property  is  of  immense  value, — 
a  value  almost  unknown  to  any  one.  The  shares  of  its  stock  are  scattered  all 
through  the  country,  and  now  are,  and  long  have  been,  the  most  profitable 
shares  of  any  corporation  now  in  e:!(istence.  It  has  done  the  business  of  almost 
the  entire  country,  for  many  years  past,  west  of  the  Alleghany  nwuntains, — 
all  the  business  west  of.  the  Missouri  river.  .  To  suspend  this  business  by  the 
act  of  a  single  party,  to  permit  the  railroad  company,  both  at  Omaha  and 
Kansas  City,  to  cut  off  the  connections  of  these  wires  with  the  Union  Pacific 
Kailroad  Company  east  of  those  points,  and  to  turn  those  wires  into  that  of  a 
rival  company,  is  to  produce  an  amount  of  financial  ruin  hard  to  be  appreci- 
ated. Telegraph  lines  and  telegraph  business,  like  the  good  will  of  a  -news- 
paper and  hotel,  have  a  character  so  different  from  ordinary  personal  property, 
or  ordinary  real  estate,  that,  when  we  come  to  deal  with  injuries  to  it,  we  must 
look  at  it  in  a  different  light  from  what  we4o  the  injuries  to  those  classes  of 
property. 

The  total  suspension  of  its  busineiss  for  the  period  of  time  necessary  to  con- 
struct a  line  from  Omaha  or  Kansas  City  to  Ogden  would  produce  an  irrepa- 
rable injury  within  the  meaning  of  that  term,  as  used  in  equity  proceedings. 
It  would  be  an  injury  to  that  company  by  no  means  commensurate  with  any 
good  to  result  to  the  other  company  which  is  in  contest  with  it.  It  is  emi- 
nently fit,  therefore,  that  before  the  judges  at  chambers  should  pronounce  an 
order  dissolving  an  injunction,  which  merely  restrains  the  hands  of  the  other 
side  from  this  destructive  proceeding,  that  they  shall  be  satisfied  that  the  rights 
of  the  party  seeking  this  dissolution  are  clear,  and  that  they  are  entitled  to 
exercise  the  powers  which  will  produce  such  disastrous  results.  As  we  have  al- 
ready said,  we  are  not  by  any  means  satisfied,  at  least  I  am  not,  that  such  a 
right  exists  in  the  plaintiff;  and  I  have  a  .strong  belief  that  it  is  the  duty  of 
the  court  to  keep  the  hands  of  both  of  these  parties  so  tied  up,  and  so  far  at 
liberty  onh%  as  that  the  public  shall  not  suffer,  and  each  shall  not  destroy  the 
other,  until  this  litigation  shall  come  to  a  final  close  by  a  full  hearing  on  the 
merits  of  the  case. 

As  I  have  already  said,  the  injunction  stands  now  upon  the  order  of  the 
probate  judge  in  Kansas  —  an  order  which  merely  allowed  the  injunction  as 
prayed  in  the  bill.  There  seems  to  be  a  dispute  between  the  counsel  on  either 
side  as  to  the  precise  extent  of  the  relief  prayed  in  that  bill,  and  there- 
fore as  to  the  extent  and  meaning  of  the  injunction  as  it  now  stands. 
We  are  both  of  opinion  that  the  railroad  company  has  the  right,  as  it  has 
always  had,  to  the  exclusive  use  of  the  first  wire  on  the  telegraph  poles; 
and  we  are  of  opinion  that  as  the  matter  stands  at  this  stage  of  tbe:proceed- 
ing,  that  con^pany  should  have  the  right,  pending  the  further  litigation  of  the 
case,  to  use  that  wire,  not  only  for  the  ordinary  business  of  the  road,  but  for 
the  purpose  of  transmitting  commercial  and  paid  messages  for  the  public  in 
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general;  that  it  has  no  right  to  interfere  with  the  Western  Union  Telegraph 
Company  in  the  use  of  the  other  two  wires  for  the  purpose  of  carrying  all 
messages  of  whatever  class  it  may  choose  to  carry  over  those  wires;  and  that 
it  is  proper  that  an  order  should  be  mad^  instead  of  the  order  of  the  probate 
court,  which  is  ambiguous  and  indefinite,  which  shall  stand  to  represent  this 
principle,  and  as  a  substitute  for  that  order. 

BRANCH  V.  ATLANTIC  &  GULF  RAILROAD  COMPANY. 
(Circuit  Court  for  Georgia:  3  Woods,  431-487.    1879.) 

Statement  of  FAcrrs. —  The  petitioners  in  this  case  alleged  that  they  were 
the  holders  of  certain  preferred  stock,  issued  b}'  the  Atlantic  &  Gulf  Railroad 
Company  in  the  purchase  of  the  South  Georgia  &  Florida  Eailroad  Cora- 
pau}',  and  that  on  a  sale  of  the  Atlantic  &  Gulf  Eailroad  they  would  be  enti- 
tled to  a  priority  of  payment  out  of  th^  proceeds  of  the  portion  of  the  road 
purchased.  They  claimed  that,  their  equities  were  better  thaa  those  of  the 
mortgagees  of  the  Atlantic  &  Gulf  Railroad  Company. 

Opinion  by  Bradley,  J.  , 

The  petition  sets  forth  certain  agreements  for  the  purchase  of  the  South 
Georgia  &  Florida  Railroad  by  the  Atlantic  &  Gulf  Railroad  Company,  the 
first  being  dated  June  19,  1868;  the  second  June  15,  1869;  the  third  Septem- 
ber 1,  1869;  the  fourth  and  (ast  being  dated  June  8^  1876,  and  being  a  convey- 
ance or  deed  of  bargain  and  sale  for  the  said  railroad.  A  copy  of  one  of  the 
stock  certificates  is  appended  to  the  petition,  and  is  in  the  regular  form  of  a 
certificate  of  stock  drawing  interest;, it  is  headed  ** $6,600,  No.  250,  sixty-six 
shares.  Atlantic  &  Gulf  Railroad  of  Georgia.  Special  guaranties,  seven  per 
cent,  stock  issued  under  a  contract  w^ith  the  .South  Georgia  &  Florida  Railroad 
Company,  bearing  date  January  2,  1869,  for  the  construction  of  the  South 
Georgia  &  Florida  Railroad."  It  certifies  that  Branch  &  Sons  or  bearer  is 
entitled  to  sixty-six  shares,  on  which  the  par  value  of  $100  has  beeapaid,  of 
the  special  stock  of  the  Atlantic  &  Gulf  Railroad  Company,  on<  which  interest 
from  date  is  perpetually  guarantied  at  the  rate  of  seven  per  cent,  per  annum, 
payable  semi-annually  at  the  oflice  of  the  company  in  Savannah,  on  the  first 
days  of  May  and  November  in  each  year.  This  scrip  to  be  renewed  with 
other  like  scrip  when  the  blanks  for  interest  on  the  back  are  filled.-  Witness, 
etc.,  signature  of  president  and  seal  of  company,  and  dated  November  1, 1872, 
with  indorsements  of  interest  paid  to  November  1,  1874. 

A  similar  petition  was  filed  by  W.  B.  Bennett.  An  amendment  was  after-  , 
wards  allowed  to  be  made  to  the  original  petition,  joining  the  South  Georgia 
Hailroad  Company  therein,  and  alleging  that  the  contract  was  ultra  vires  smd 
void,  and  against  public  poljcy,  and  that  neither  company  under  its  charter  had 
any  power  to  make  such  a  contract.  That  at  most  it  was  but  a  lease  of  the 
road,  and  should  be  rescinded  for  non-compliance  with  its  terms. ,  But,  if  held 
a  valid  conveyance,  still  the  petitioners,  being  bona  fide  holders  of  the  scrip, 
and  some  of  them  original  holders,  should  have  the  relief  prayed  in  the  original 
petition. 

The  question  whether  the  two  companies  had  the  power  to  make,  the  con- 
tract which  they  did  depends  on  the  condition  of  their  respective  charters  at 
the  time.  The  Atlantic  &  Gulf  Railroad  Company  was  constituted  by  the  con- 
solidation of  two  companies  in  1863,  under  an  act  of  the  legislature  passed 
April  18,  1863.    These  were  the  Savannah,  Albany  &  Gulf  Railroad  Company, 
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chartered  December  25,  1847,  and  the  Atlantic  &  Gulf  Railroad  Compan\% 
chartered  27th  Febraary,  1856.  The  consolidated  company  took  all  the  im- 
munities, franchises  and  privileges  granted  to  both  companies  by  their  original 
charters.  The  original  charter  of  the  Savannah,  Albany  &  Galf  Bailroad 
Company  invested  it  with  ^*  all  the  rights,  privileges  and  immanities  which  by 
the  laws  of  Georgia  were  held  and  enjoyed  by  any  other  incorporated  railroad 
company  or  companies.*'  The  original  charter  of  the  Atlantic  &  Gulf  Kail- 
road  Company  conferred  upon  it  ^  all  the  privileges,  immunities  and  exemptions 
granted  to  the  Central  Bailroad  and  Banking  Company,  and  the  Georgia  Bail- 
road  and  Banking  Company,  or  either  of  them,  by  the  acts  incorporating  said 
companies  and  the  several  acts  amendatory  thereof." 

§  901.  A  railroad  company  authorized  by  its  cheerier  to  ^^havCj  purchase^  etCy. 
landsy  rents,  .  •  •  efects  of  whatsoever  nature^^  etc.^  can  purchase  under  its 
charter  another  railroad. 

From  these  provisions  it  results  that  the  consolidated  company  had  all  the 
rights  and  powers  granted  to  any  other  company  whatever,  prior  to  December 
25, 1847,  and  all  such  as  had  been  granted  either  to  the  Central  or  the  Geoigia 
railroad  companies  prior  to  February,  27, 1856.  It  is  not  shown  that  any  powers, 
germane  to  the  subject  under  discussion,  can  be  found  in  the  charters  referred 
to,  going  further  than  '*  to  have,  purchase,  possess,  enjoy  and  retain  lands,  rents^ 
hereditaments,  tenements,  goods,  chattels  and  effects,  of  whatsoever  kind, 
nature  or  quality  the  same  may  be,  and  the  same  to  sell,  grant,  demise,  alien 
or  dispose  of."  This  enumeration  of  powers  is  sufficient  to  enable  the  com- 
panies to  purchase  a  railroad  if  not  precluded  from  doing  so  by  the  objects  and 
purposes  of  its  charter;  but  would  not  be  sufficient^  without  the  aid  of  other 
legislation,  to  enable  it  to  purchase  and  possess  a  line  of  road  outside  of  the 
limits  prescribed  to  it.  An  inspection  of  the  charter  of  the  Savannah,  Albany 
&  Gulf  Bailroad  Company,  however,  shows  that  the  road,  purchased  in  the 
present  case,  was  not  without,  but  precisely  within,  the  limits  of  that  charter. 
The  charter  gave  the  right  to  construct  a  railroad  communication  between  the 
city  of  Savannah  and  the  city  of  Albany,  with  such  continuations  and  branches 
as  might  be  requisite.  Now,  since  it  had  the  power  to  purchase,  there  is  no 
reason  why  it  should  construct  a  new  road  the  entire  distance,  if  it  found  one 
to  its  hand  for  a  portion  of  th^  route,  which  it  could  purchase.  The  South 
Georgia  &  Florida  Bailroad  Company  had  just  such  a  road,  or  charter  for  a 
road,  between  Thomasville  and  Albany,  as  the  Savannah,  Albany  &  Gulf 
Bailroad  Company,  and  the  consolidated  company  entitled  to  its  franchises,  re- 
quired, and  they  purchased  it.  We  do  not  see  how  this  purchase  can  be 
regarded  as  ultra  vires  of  the  consolidated  Atlantic  &  Gulf  Bailroad  Company. 

§  902.  A  railroad  company  endowed  by  its  charter  with  the  /idlest  poxcers  to 
buy  and  seUy  and  to  consolidate^  has  also  the  p&wer  to  sell  its  railroad. 

Next,  as  to  the  powers  of  the  South  Georgia  &  Florida  Bailroad  Company  to 
sell.  This  company  was  authorized  by  its  charter^  dated  December  22,  1857, 
amongst  other  things,  to  construct  a  railroad  from  Albany  to  Thomasville,  and 
from  thence  to  the  Florida  line,  about  ten  miles  beyond  Thomasville ;  and  the 
company  was  invested  with  all  the  powers  and  privileges  granted  to  the 
Georgia  &  Florida  Bailroad  Company,  of  which  it  was  an  offshoot.  The  latter 
company,  by  its  charter,  dated  January  22,  1852,  had  all  the  powers  of  the 
Savannah  &  Albany  Bailroad  Company  given  to  it  by  its  original  charter  and 
amendments,  not  inconsistent  with  the  rights  and  privileges  of  that  company. 
It  was  further  endowed  with  power,  at  any  time,  to  incorporate  its  stock  with 
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the  stook  of  any  other  company  on  such  terms  as  might  be  mutually  agreed 
upon.  Now,  we  have  seen  that  the  Savannah  &  Albany  Company  had  all  the 
power  granted  to  any  other  railroad  company  in  the  state ;  and  that  the  powers 
of  the  Greorgia  and  Central  companies,  which  were  incorporated  in '  1833, 
extended  to  the  purchase  and  sale  of  any  kind  of  property  whatever.  The 
South  Georgia  &  Florida  Railroad  Company,  therefore,  not  onlj  had  the  power 
to  purchase  and  sell,  but  the  still  higher  power  of  consolidating  with  any  other 
company. 

In  view  of  these  large  grants  of  power,  and  in  view  of  the  maxim  that  the 
greater  includes  the  less,  we  can  have  no  doubt  that  the  Atlantic  &  Gulf  Rail- 
road Company,  and  the  South  Georgia  &  Florida  Railroad  Company,  had  full 
powers  to  make  the  contract  which  is  brought  into  question,  and  that  the  sale 
of  the  line  of  the  latter  between  Thomasville  and  Albany  was  a  valid  sale.  It 
included  all  the  franchises  necessary  to  run  and  operate  the  road.  This  view 
of  the  case  disposes  of  all  those  objections  which  are  founded  upon  the  sup- 
posed illegality  of  the  contract  as  being  ultra  vires  of  the  parties  to  it. 

§  90S.  A  raUroad  is  purchased  subject  to  mortgages^  etc. 

We  are  further  of  opinion  thi^t,  inasmuch  as  the  line  thus  purchased  by  the 
Atlantic  &  Gulf  Railroad  Company  was  within  its  chartered  limits,  and  came  in 
place  of  a  road  which  it  might  have  constructed  itself,  under  its  own  charter, 
that  it  is  covered  by  both  the  first  and  second  mortgages  of  that  company ; 
but,  of  course,  not  to  the  prejudice  of  the  priorities  due  to  the  separate  mort- 
gages on  that  branch  of  the  road. 

§  904.  the  holders  of  jpreferred  stock  of  the  purchased  road  post- 
poned. 

This  conclusion  renders  it  unnecessary  to  consider  the  position  of  the  peti^ 
tioners  in  which  they  are  placed  by  their  own  conduct  in  taking  the  preferred 
stock  referred  to,  receiving  interest  thereon  for  long  years,  and  generally 
acquiescing  in  the  whole  transaction.  -We  think  that  they  are  entirely  without 
equity,  and  the  prayer  of  the  petitioners  is  denied. 

§  005*  Power  to  sell  includes  power  to  mortgage. 

We  may  add,  in  this  connection,  that  we  have  no  doubt  of  the  power  of  the 
Atlantic  A  Gulf  Railroad  Company  to  mortgage  its  road  and  the  franchise 
therewith  connected,  and  necessary  to  run  and  operate  the  same,  not  including 
the  franchise  of  being  a  corporation.  If  it  had  the  power  to  sell,  it  had  the 
power  to  mortgage,  which  is  the  lesser  power,  and  included  therein.  This  is  an 
old  doctrine,  and  has  been  confirmed  by  the  decision  of  the  supreme  court  of 
Georgia.    Wayne  t;.  Middleton,  2  Kelly,  383. 

§  1N)6«  Power  to  borrow  implied. 

No  express  power  to  borrow  money  was  necessary,  for  that  is  implied  in  the 
creation  of  all  business  corporations,  although  in  fact  express  power  was  given 
to  the  Central  Railroad  Company  in  December,  1815,  to  borrow  money  on  its 
bonds,  and  this  power,  by  the  terms  of  its  charter,  was,  therefore,  conferred  upon 
the  Savannah,  Albany  A  Gulf  Railroad  Company,  and,  hence,  upon  the  con- 
solidated Atlantic  &  Gulf  Railroad  Company.  We  think  the  mortgages  are 
valid,  and  a  lien  upon  the  entire  road  of  the  company,  including  the  portion 
lying  between  Thomasville  and  Albany;  and  that  a  decree  should  be  made  for 
the  foreclosure  and  sale  of  the  road,  its  equipments  and  franchises,  for  the  pur- 
pose of  raising  the  amount  due  on  the  mortgage  bonds  as  prayed  in  the  bill  of 
complaint 
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§  907,  A  mo7*tga^e  is  not  notice  unless  a'Oknowledged  according  to  the  terms  of 
the  statute.  A  deed  of  trust  is  a  deedy  and  requires  ordy  the  authentica>tion 
proper  for  a  deed, 

A  point,  however,  has  been  raised,  which  ought  to  be  noticed  here,  that  the 
first  mortgage  was  not  acknowledged  or  proved  before  the  proper  magistrate. 
The  execution  appears  to  have  been  made  with  all  due  solemnities,  and  in  the 
proper  form ;  but  the  acknowledgment  was  made  before  and  certified  by  a 
justice  of  the  supreme  court  of  the  state  of  New  York.  It  is  contended 
that  this  is  not  a  coni pliance  with  the  laws  of  Georgia,  to  authorize  the  record- 
ing of  an  instrument  in  the  .proper  ofiices.  It  is  admitted  that  it  is  sufficient 
in  the  case  of  a  deed ;  but  that  a  mortgage,  if  executed  out  of  the  state,  should 
be  acknowledged  before  a  consul  or  a  commissioner  of  the  statCi  of  Georgia. 
This  objection  is  extremely  technical;  but,  if  valid,  we  must  decide  that  the 
registry  of  the  document  is  not  of  itself  notice  to  the  parties  subsequently 
dealing  with  the  propertj^.  We  think,  however,  that  the  objection  cannot  pre- 
vail. The  instrument  in  question  is  not  a  mortgage  in  form,  bqt  a  deed  of 
trust;  and  without  inquiring  whether  even  a  mortgage  is  not  itself  a  4eed  so 
as  to  be  governed  by  the  provisions  relating  to  deeds,  we  think  that  this  docu- 
ment is  technically  a  deed ;  and  that  its  execution  and  acknowledgment  in 
such  manner  and  form  as  are  required  in  the  case  of  deeds  is  sufficient.  The 
objection,  therefore,  cannot  prievail. 

THOMAS  r.  RAILROAD  COMPANY. 
(11  otto,  71-«7.    1879.) 

Error  to  IT.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Statement  OF  Facts. —  Thomas  and  others  brought  suit  arainst  the  West 
Jersey,  etc..  Company  in  covenant.  It  appears  that  the  MillvillCj  etc.,  Company 
contracted  with  plaintiffs  to  lease  its  road,  buildmgs,  etc.,  for  a  term  of  twenty 
years  from  August  1,  1863,  for  the  consideration  of  one-half  the  gross  earn- 
ings of  the  road,  with  the  privilege  reserved  to  the  company  to  terminate  the 
lease  at  pleasure,  and  in  that  case  arbitrators  should  be  appointed  to. adjust  the 
accounts  between  the  parties.  On  the  10th  April,  1867,  the  cl^arter  of  the  Mill- 
ville,  etc.,  Company  was  amended  so  as  to  limit  the  charges  for  passengers  and 
freight;  On  the  12th  October,  1867,  the  Millville,  etc.,  Company,  by  articles  of 
agreement,  was  merged  in  the  West  Jersey  Kailroad  Company.  In  November, 
1867,  notice  was  given  to  plaintiffs  of  the  termination  of  the  lease.  On  the 
18th  March,  1868,  the  consolidation  of  the  Millville  and  West  Jersey  Railroad 
Companies  was  consummated  by  legislative  enactment.  After  a  futile  attempt 
to  arbitrate  the  differences  between  plaintiffs  and  the  Millville  Cqmpany  in 
April  and  May,  1868,  there  was  an  arbitration  on  December  21,  1868,  which 
resulted  in  an  award  in  favor  of  plaintiffs  for  $159,437.07;  but  this  award  was 
afterwards  set  aside  by  a  suit  in  equity  in  New  Jersey.  All  the  evidence  to 
the  foregoing  effect  was  excluded  by  the  court  belpw  on  the  ground  that  the 
lease  by  the  Millville,  etc..  Company  to  plaintiffs  was  ultra  vires  and  void. 
Yerdict  and  judgment  for  defendant. 

§  908.    What  amounts  to  a  lease  of  a  railway. 

Opinion  by  Mr.  Justice  Miller. 

The  ground  on  which  the  court  held  the  contract  to  be  void,  and  on  which 
the  ruling  is  supported  in  argument  h(»re,  is,  that  the  contract  amounted  to  a 
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lease,  by  which  the  railroad,  rolling' stock  and  franchises  of  the  corporation 
were  transferred  to  plaintiffs,  and  that  such  a  contract  ,was  ultra  vires  of  the 
cotnpanj.  It  is  denied  by  the  plaintiffs  that  the  contract  can  be  fairly  called  a 
leasa  But  we  know  of  no  element  of  a  lease  which  is  wanting  in  this  instru- 
ment. "A  lease  for  years  id  a  contract  between  lessor  and  lessee,  for  posses- 
sion of  lands,  etc.,  on  the  one  side,  and  a  recompense  by  rent  or  other  consideration 
on  the  other."  4  Bac.  Abr.,  632.  "Anything  corporeal  or  incorporeal  lying 
in  livery  or  in  grant  may  be  the  Subject-matter  of  a  lease,  and,  therefore,  not 
only  lands  and  houses,  but  commons,  ways,  iBsheries,  franchises,  estovers,  annu- 
ities, rent  charges,  and  all  other  incorporeal  hereditaments  are  included  in  the 
common  law  rule."     Bouv.  L.  D.,  "Lease;"  1  Wash.  Real  Prop.,  310. 

The  railroad,  and  all  its  appurtenances  and  franchises,  including  the  right  to 
do  the  business  of  a  railroad  and  collect  the  proper  tollsj  are,  for  a  period  of 
twenty  years,  leased  by  the  company  to  the  plaintiffs,  from  whom,  in  return,  it 
receives  as  rent  one-half  of  all  this  gross  earnings  of  the  road.  The  usual  pro- 
vision for  a  right  of  re-entry  on  the  failure  to  perform  cov^enarits,  in  addition  to 
the  special  right  to  terrninate  the  lease  on  notice,  and  the  usual  covenant  for 
repairs  and  proper  running  of  the  road,  equivalent  to  good  husbandry  on  a 
farm,  are  inserted  in  the  instrument.  The  provision  for  the  complete  posses- 
sion, control  and  use  of  the  property  of  the  company  and  its  franchises  by  the 
lessees  is  perfect.  [N'othing  is  left  in  the  lessor  but  the  right  to  receive  rent. 
Xo  power  of  control  in  the  management  of  the  road  and  in  the  exercise  of  the 
franchises  of  the  company  is  reserved.  A  solitary  exception  to  this  statement, 
of  no  value  in  the  actual  control  of  affairs,  is  found  in  the  sixth  clause  of  the 
lease,  wj^iich  covenants  that  the  lessees  will  discharge  any  one  in  their  service 
on  the  request  of  the  corporation  evidenced  by  a  resolution  of  the  board  of 
directors. 

But  while  we  are  satisfied  ifhat  the  contract  is,  both  technically  and  in  its 
essential  character,  a  lease,  we  do  not  see  that  the  decision  of  that  point  either 
way  affects  the  question  oh  which  we  are  to  pass.  That  question  is,  whether 
the  railroad  company  exceeded  its  powers  in  making  the  contract,  by  whatever 
name  it  may  be  called,  so  that  it  is  void.  It  is,  perhaps,  as  well  to  consider  this 
qaestion  in  the  order  of  its  presentation  by  the  learned  counsel  for  plaintiffs, 
upon  whom  the  burden  of  showing  the  error  of  the  circuit  court  devolved  the 
doty  of  proving  one  of  the  foUovviiig  propositions:  1.  The  contract  was  within 
the  powers  granted  to  thei  railroad  company  by  the  act  of  the  New  Jersey  leg- 
islature under  which  it  was  organized:'  2.  That  if  this  be  not  established,  the 
lease  was  afterwards  ratified  and  approved  by  another  act  of  that  legislature.  3. 
That,  if  both  these  propositions  are  found  to  be  untenable,  the  contract  became 
an  eixecnted  agreement,  under  which  the  rights  acquired  by  plaintiffs  should  be 
legally  respected. 

§  909.  Authority  to  contract  for  conveyance  or  transportation  does  not  aiitlwr- 
izea  sale  or  a  lease  of  a  railway. 

The  authority  to  make  this  lease  is  placed  by  counsel  primarily  in  the  follow- 
ing language  of  the  thirteenth  section  of  the  company^s  charter:  "That  it 
shall  be  lawful  for  the  said  company,  at  any  time  during  the  continuance  of 
its  charter,  to  make  contracts  and  engagements  with  any  other  corporation  or 
with  individuals  for  the  transporting  or  conveying  any  kinds  of  goods,  produce, 
merchandise,  freight  or  passengers,  and  to  enforce  the  fulfilment  of  such  con- 
tracts." This  is  no  more  than  saying,  "You  may  do  the  business  of  carrying 
goods  and  passengers,  and  may  make  contracts  for  doing  that  business.    Such 

895 


§  no.  CORPORATIONS  —  PRIVATE. 

contracts  you  may  make  with  any  other  corporation  or  with  individuals.''  Ifo 
'  doubt  a  contract  by  which  the  goods  received  from  railroad  or  other  carrying 
companies  should  be  carried  over  tba  road  of  this  company,  or  by  which  goods 
or  passengers  from  this  road  should  be  carried  by  other  railroads,  whether  con- 
necting immediately  with  them  or  not,  are  within  this  power,  and  are  probably 
the  main  object  of  the  clause.  But  it  is  impossible,  under  any  sound  rule  of 
construction,  to  find  in  the  language  used  a  permission  to  sell,  lease  or  transfer 
to  others  the  entire  road  and  the  rights  and  franchises  of  the  corporation.  To 
do  so  is  to  deprive  the  company  of  the  power  of  making  those  contracts  which 
this  clause  confers  and  of  performing  the  duties  which  it  implies. 

In  Ash  bury  Railway  Carriage  &  Iron  Co.  t^.  Riche,  decided  in  the  house  of 
lords  in  1875  (Law  Rep.,  7  H.  L.,  653),  the  memorandum  of  association,  which, 
as  Lord  Cairns  said,  stands,  under  the  act  of  1862,  in  place  of  a  legislative  char- 
ter, thus  described  the  business  which  the  company  was  authorized  to  conduct: 
^^  The  objects  for  which  this  company  is  established  are  to  make,  sell  or  lend 
on  hire,  railway  carriages  and  engines,  and  all  kinds  of  railway  plant,  fittings, 
machinery  and  rolling  stock;  and  to  carry  on  the  business  of  mechanical  en- 
gineers and  general  contractors;  to  purchase  and  sell  as  merchants,  timber, 
coal,  metals  or  other  materials ;  and  to  buy  and  sell  any  such  materials  on 
commission  or  as  agents."  This  company  purchased  a  concession  for  a  railroad 
in  Belgium,  and  entered  into  a  contract  for  its  construction,  on  which  it  paid 
large  sums  of  money.  The  company  was  sued  afterwards  on  its  agreement 
with  Riche,  the  contractor,  and  the  contract  was  held  valid  in  the  exchequer 
chamber  by  a  majority  of  the  judges,  on  the  ground  that  while  it  was  in  excess 
of  the  power  conferred  on  the  directors  by  the  memorandum,  it  had  been  made 
valid  by  ratification  of  the  shareholders,  to  whom  it  had  been  submitted. 
The  house  of  lords  reversed  this  judgment,  holding  unanimously  that  the 
contract  was  beyond  the  powers  conferred  by  the  memorandum  above  recited, 
and  being  beyond  the  powers  of  the  association,  no  vote  of  the  shareholders 
whatever  could  make  it  valid.  The  case  is  otherwise  important  in  its  relation 
to  the  one  before  us,  but  it  is  cited  here  for  its  parallelism  in  the  construction 
of  the  clause  defining  the  powers  of  the  company. 

If  a  memorandum  which  describes  the  parties  as  engaging  in  furnishing 
nearly  all  the  materials,  machinery  and  rolling  stock  which  enter  into  the  con- 
struction of  a  railroad  and  its  equipments,  and  then  empowers  them  to  carry 
on  the  business  of  mechanical  engineers  and  general  cahiractare^  cannot  author- 
ize a  contract  to  build  a  railroad,  surely  the  authority  to  build  a  railroad  and 
to  contract  for  carrying  passengers  and  goods  over  it  and  other  roads  is  no 
authority  to  lease  it,  and  with  the  lease  to  part  with  all  its  powers  to  another 
company  or  to  individuals.  We  do  not  think  there  is  anything  in  the  language 
of  the  charter  which  authorized  the  making  of  this  agreement. 

It  is  next  insisted,  in  the  language  of  counsel,  that  though  this  may  be  so, 
^^  a  corporate  body  may  (as  at  common  law)  do  any  act  which  is  not  either 
expressly  or  impliedly  prohibited  by  its  charter;  although,  where  the  act  is  un- 
authorized by  the  charter,  a  shareholder  may  enjoin  its  execution,  and  the  state 
may,  by  proper  process,  forfeit  the  charter.** 

§  910.  A  corporation  has  no  jpotoers  except  such  as  are  conferred  hy  its 
charter* 

We  do  not  concur  in  this  proposition.  We  take  the  general  doctrine  to  be 
in  this  country,  though  there  may  be  exceptional  cases  and  some  authorities  to 
the  contrary,  that  the  powers  of  corporationjs  organized  under  legislative  stat- 
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utes  are  such,  and  such  only,  as  those  statutes  confer.  Conceding  the  rule 
applicable  to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted  as  what 
is  expressed,  it  remains  that  the  charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the  exclusion  of  all 
others.  This  class  of  subjects  has  received  much  cousideration  of  late  years 
in  the  English  courts,  and  counsel  have  relied  largely  on  the  decisions  of  those 
courts.  Among  the  cases  cited  by  both  sides  is  East  Anglian  B'ys  Co.  v.  East- 
ern Counties  R'y  Co.,  11  Com.  B.,  775.  In  that  case  the  Eastern  Counties 
Eailway  Company  had  made  a  contract  in  which,  among  other  things,  it  cov- 
enanted to  take  a  lease  of  several  other  railroads  whose  companies  had  intro- 
duced into  parliament  a  bill  for  consolidation  under  the  name  of  East  Anglian 
Bail  ways  Company,  and  to  assume  the  payment  of  the  parliamentary  expenses 
of  this  act  of  consolidation. 

This  covenant  was  held  void  as  beyond  the  power  conferred  by  the  charter. 
<<  They  cannot,"  said  the  court,  "  engage  in  a  new  trade,  because  they  are  in- 
corporated only  for  the  purpose  of  making  and  maintaining  the  Eastern 
Counties  Eailway.  What  additional  power  do  they  acquire  from  the  fact  that 
the  undertaking  may  in  some  way  benefit  their  line?  Whatever  be  their  object 
or  prospect  of  success,  they  are  still  but  a  corporation  for  the  purpose  only  of 
making  and  maintaining  the  Eastern  Counties  Eailway;  and  if  they  cannot 
embark  in  new  trades  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorized  by  their  act  and  not  within  the 
scope  of  their  authority."  This  case,  decided  in  1851,'  was  afterwards  cited 
with  approval  by  the  lord  chancellor  in  1857  in  delivering  the  opinion  of  the 
house  of  lords  in  Eastern  Counties  E'y  Co.  v.  Ilawkes,  5  H.  L.  Cas.,  331 ;  and 
it  is  there  stated  that  it  was  also  acted  on  and  recognized  in  the  exchequer 
chamber  in  McGregor  v.  Deal  &  Dover  E'y  Co.,  22  Law  J.,  N.  S.,  Q.  B.,  69 ; 
18  Q.  B.,  618.  Both  these  cases  are  cited  approvingly  in  the  opinion  of  Lord 
Cairns  in  the  Ashbury  company,  on  appeal  in  the  house  of  lords.  This  latter 
case,  as  decided  in  the  exchequer  chamber  (Law  Eep.,  9  Exch.,  224),  is  much 
relied  on  by  counsel  for  plaintiffs  here  as  showing  that,  though  the  contract 
may  be  tUtra  vires  when  made  by  the  directors,  it  may  be  enforced  if  after- 
wards ratified  by  the  shareholders,  or  if  partly  executed. 

§  911.  Shareholders  cannot^  by  even  unanimous  consenty  give  validity  to  the 
act  of  a  corporation  that  is  tcltra  vires. 

But  in  the  house  of  lords,  where  the  case  came  on  appeal,  this  principle  was 
overruled  unanimously  in  opinions  delivered  by  Lord  Chancellor  Cairns,  Lords 
Selborn,  Chelmsford,  Hatherly  and  O'llagan,  and  the  broad  doctrine  estab- 
lished that  a  contract  not  within  the  scope  of  the  powers  conferred  on  the 
corporation  cannot  be  made  valid  by  the  assent  of  every  one  of  the  sharehold- 
ers, nor  can  it  by  any  partial  performance  become  the  foundation  of  a  right  of 
action.  It  would  be  a  waste  of  time  to  attempt  to  examine  the  American 
cases  on  the  subject,  which  are  more  or  less  conflicting,  but  we  think  we  are 
warranted  in  saying  that  this  latest  decision  of  the  house  of  lords  represents 
the  decided  preponderance  of  authority,  both  in  this  country  and  in  England, 
and  is  based  upon  sound  principle. 

§912.  Franchises  granted  railway  companies  for  pttblic  heneJU  cannot  he 
transferred  or  delegated  hy  the  grantees  to  otfier  persons  or  companies. 

There  is  another  principle  of  equal  importance  and  equally  conclusive  against 
the  validity  of  this  contract,  which^  if  not  coming  exactly  within  the  doctrine 
of  vUra  viresy  as  wo  have  just  discussed  it,  shows  very  clearly  that  the 
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railroad  company  was  without  the  power  to  make  such  a,  contract.  That 
principle  is  that  where  a  cor|>oration,  like  a  railroad  company,  has  .granted 
to  it  by  charter  a  franchise  intended  in  large,  measure  to  be  exercised  for 
the  public  good,  the  due  performance  of  those  f,unptions  being  the  consid- 
eration of  the  public  grant,  any  contract  which  dis3,bles  the  corporation  from 
performing  those  functions,  which  undertakes,  without  the  consent  of. the  state, 
to  transfer  to  others  the  rights  and  powers  conferred  by  the  charter,  and  to  re- 
lieve the  grantees  of  the  burden  which  it  imposes,  is  a  violation  of  the  contract 
with  the  state,  and  is  void  as  against  public  policy.  This  doctrine  is  asserted 
with  remarkable  clearness  in  the  opinion  of  this  court,  delivered  by  Mr.  Jus- 
tice Campbell,  in  York  &  Maryland  Line  R  Go.  v.  Winans,.  17  How.,  30 
(g§  1177-78,  infra).  The  corporation  in  that  case  was  chartered  to  build  and 
maintain  a  railroad  in  Pennsylvania  by  the  legislature  of  that  state.  The 
stock  in  it  was  taken  by  a  Maryland  corporation,  called  the  Baltimore  &  Sus- 
quehanna Railroad  Company,  and  the  entire  management  of  the  road  was 
committed  to  Ihe  Maryland  company,  which  appointed. all  the  oflBicers  and 
agents  upon  it,  and  furnished  the  rolling  stock.  In  roference  to  this  state  of 
things  and  its'eflFect  upon  the  liability  of  the  Pennsylvania  corporation  for  in- 
fringing a  patent  of  the  defendant  in  error,  Winans,  this  court  said:  "This 
conclusion  [argument]  implies  that  the  duties  imposed  upon  the  plaintiff  by 
the  charter  are  fulfilled  by  the  construction  of.th^  road,  aud  that  by  alienating 
its  right  to  use,  and  its  powers  of  control,  and  sti  per  vision,  J  t  piay  avpid  further 
responsibility.  But  those  acts  involve  an  overturn  of  thp  relations  which  the 
charter  has  arranged  between  the  corporation  and  the  community.  Important 
franchises  were  conferred  upon  the  corporation  to  enaj^)le  it  to. provide  facilities 
for  communication  and  intercourse  required  for  the  public  convenience.  Cor- 
porate management  and  control  over  these  were  pre5cribejd[,.and  corporate  re- 
sponsibility for  their  insufficiency  provided  as  a  remuneration  to  the  community 
for  their  grant.  The  corporation  cannot  absolve  itself  from  the  performance 
of  its  obliga^tions  without  the  consent  of  the  legislature.  Be.man  v.  Bufford,  .1 
Sim.  (K  S.),  550;  Winch  v.B.&  L.  R'y  Co.,  13  L  &  Eq,  506." 

And  in  the  case  of  Black  v.  Delaware  &  Ilaritan  Canal  Co,,  22  N.  J.  Eg^ 
130,  Chancellor  Zabriskie  says:  "  It  may  be  ^considered  ais  settled  that  a  cor- 
poration cannot  lease  or  alien  any  franchise,  or  any  property  necessary  tp  per- 
form its  obligations  and  duties  to  the  state,  without  legislative  authority." 
P.  399.  For  this  he  cites  some  ten  or  twelve  decided  cases  in  England  and  in 
this  country. 

§  913.  The  use  of  the  word  ^^lessees^^  ii\  anamendirkent  of  a  charter  is  a  mer^ 
recital^  and  does  not  ratify  an  existing  lease. 

This  brings  us  to  the  proposition  that  the  legislature  of  New  Jersey  has 
given  her  consent  by  an  act  which  amounts  to  a  ratification  of  this  lease.  That 
act  is  entitled  ^' A  supplement  to  the  act  entitled  'An  act  to  incorporate  the 
Millville  &  Glassboro  Kailroad  Company,' "  approved  April  10,  1867;  and  its 
only  purpose  was  to  regulate  the  rates  at  which  freight  and  passengers  should 
be  carried.  It  reads  as  follows:  ''That  it  shg^ll  be  unlawful  for  the  directors^ 
lessees  or  agents  of  said  railroad  to  charge  more  than  three  and  a  half  cents  per 
mile  for  the  carrying  of  passengers,  and  six  cents  per  ton  per  mile  for  the  car- 
rying of  freight  or  merchandise  of  any  description,  unless  a  single  package^ 
weighing  less  than  one  hundred  pounds;  nor  shall  more  than  one-half  of  the 
above  rate  be  charged  for  carrying  any  fertilizing  materials,  either  in  their  own 
cars  or  cars  of  other  companies  running  over  said  railroad:  Provided^  that 
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nothing  contained  in  this  act  shall  deprive  the  said  railroad  company,  or  its 
lessees^  of  the  benefits  of  the  provisions  of  an  act  entitled  'An  act  relative  to 
freights  and  fares  on  railw&ys  in  the  state,'  approved  March  4, 1858,  and  appli- 
cable to  airothier  railroads  in  this  state." 

It  may  be-  fairly  interred  that  the  legislature  knew  at  the  time  the  statute 
was  passed'  that  plaintiffs  were  running  the  road,  and  claiming  to  do  so  as  les- 
sees  of  thei  corporation.  It  was  not  important  for  the  purpose  of  the  act  to 
decide  whether  this  was  done  under  a  lawful  contract  or  not.  No  inquiry  was 
probably  made  as  to  the  teritis  of  that  lease,  as  no  information  on  that  subject 
was  needed.  The  legislature  was  determined  that  whoever  did  run  the  road 
and  exercise  the  franchises  conferred  on  the  company,  and  under  whatever 
claim  of  right  this  was  done,  should  be  bound  by  the  rates  of  fare  established 
by  the  act.  Hence,  without  undertaking  to  decide  in  whom  was  the  right  to 
the  control  of  the  road,  language  was  used  which  included  the  directors,  lessees 
and  agents  of  the  railroad.  The  mention  of  the  lessees  no  more  implies  a  rati- 
fication of  the  contract  of  lease  than  the  word  "directors"  would  imply  a  dis- 
approval of  the  contract.  It  is  not  by  such  an  incidental  use  of  the  word 
'Messees"in  an  effort  to  make  sure  that  all  Who  collected  fares  should  be 
bound  by  the  law,  that  a  contract  unauthorized  by  the  charter,  and  forbidden 
by  public  policy,  is  to  be  made  valid  and  ratified  by  the  state. 

§  91 4.  Compensation  Jbr  the  unexpired  pa7*t  of  an  invalid  lease  is  not  author- 
ized'by  the  fact  that  it  was  in  part  an  executed  contract 

It  reniains  to' consider  the  suggestion  that  the  contract,  liaving  been  executed^ 
the  doctrihe  of  vltra  vires  is  inapplicable  to  the  case.  There  can  be  no  question 
that,  in  many  instances,  where  an  invalid  contract,  which  the  party  to  it  might 
have  avoided  or  refused  tb  perform,  has  been  fully  {performed  on  both  sides, 
whereby  mone;^  ^ag  been  paid  or  property  changed  hands,  the  courts  have 
refused  to  sustain  an  action  for  the  recovery  of  the  property  or  the  money  so 
transferred.  In  regard  to  corporations,  the  rule  has  been  well  laid  down  by 
Comstock,  C.  J.,  in  Parish  t?.  Wheeler,  22  N.  Y.,  494,  that  the  executed  deal- 
ings of  cort)orations  must  be  allowed  to  stand  for  and  against  both  parties  when 
the  plainest  rules  of  good  faith  require  it.  But  what  is  sought  in  the  case 
before  us' is  the  enforcement  of  the  unexecuted  part  of  this  agreement.  So  far 
as  it  bas  b^en  executed,  namely,  the  fout'  or  five  years  of  action  under  it,  the 
accoants  have  been  adjusted,  and  each  party  ha.s  received  what  he  was  entitled 
to  by  its  terriis.  There  remains  unperformed  the  covenant  to  arbitrate  with 
regard  to  the  value  of  the  contract.  It  is  the  damages  provided  for  in  that 
clause  of  the  contract  that  are  sued  for  in  this  action.  Damages  for  a  material 
part  of  the  tontraot  never  performed;  damages  for  the  value  of  a  contract 
which  was  void.  It  is  not  a  case  of  a  contract  fully  executed.  The  very 
nature  of  the  suit  is  to  recover  damages  for  its  non-performance.  As  to  this  it 
is  not  dn  executed  contract. 

Not  only  so,  but  it  is  a  contract  forbidden  by  public  policy  and  beyond  the 
power  of  the  defendants  to  make.  Having  entered  into  the  agreement,  it  was 
the  duty  of  the  company  to  rescind  or  abandon  it  at  the  earliest  moment.  This 
duty  was  independent  of  the  clause  in  the  contract  which  gave  them  the  right 
to  do  it.  Though  they  delayed  its  performance  for  several  years,  it  was  never- 
theless a  rightful  act  when  it  was  done.  Can  this  performance  of  a  legal  duty, 
a  duty  both  to  stockholders  of  the  company  and  to  the  public,  give  to  plaintiffs 
a  right  of  action?  Can  they  found  such  a  right  on  an  agreement  void  for  want 
of  corporate  authority  and  forbidden  by  the  policy  of  the  law?    To  hold  that 
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they  can,  is,  in  our  opinion,  to  hold  that  any  act  performed  in  executing  a  void 
contract  makes  all  its  parts  valid,  and  that  the  more  that  is  done  under  a  con- 
tract forbidden  by  law,  the  stronger  is  the  claim  to  its  enforcement  by  the 
courts.  We  cannot  see  that  the  present  case  comes  within  the  principle  that 
requires  that  contracts  which,  though  invalid  for  want  of  corporate  power, 
have  been  fully  executed,  shall  remain  as  the  foundation  of  rights  acquired  by 
the  transaction. 

We  have  given  this  case  our  best  consideration  on  account  of  the  importance 
of  the  principles  involved  in  its  decision,  and  after  a  full  examination  of  the 
authorities  we  can  see  no  error  in  the  action  of  the  circuit  court. 

Judgment  affirmed. 
Mb.  Justice  Bradley  did  not  sit  in  the  case. 

CASS  t?.  MANCHESTER  IRON  &  STEEL  COMPANY. 
(Circuit  Court  for  Pennsylvania:  9  Federal  Reporter,  640-643.     1881.) 

Opinion  by  McKennan,  J. 

Statemeni  of  Facts. —  The  Manchester  Iron  &  Steel  Company  is  a  private 
corporation,  authorized  by  the  act  of  the  legislature  of  Pennsylvania,  passed 
April  29,  1874.  By  the  certificate  of  its  incorporation  it  is  placed  in  the  class 
of  corporations  for  profit,  and,  under  the  seventeenth  division  of  that  class,  as 
a  corporation  for  "  the  manufacture  of  iron  or  steel,  or  both,  or  any  other 
metal,  or  of  any  article  of  pomraerce  from  metal  or  wood,  or  both."  Its 
powers,  therefore,  are  derived  from  and  are  defined  by  the  thirty-eighth  section 
of  the  act,  which  relates  specially  to  corporations  of  that  description.  The 
first  clause  of  that  section,  which  is  the  only  portion  of  it  that  is  material,  pro- 
vides that  ^^  every  such  corporation  may,  in  the  manner  prescribed  in  this  act, 
increase  its  capital  stock  to  an  amount  not  exceeding  $5,000,000,  and  shall  have 
the  right  to  purchase,  lease,  hold,  mortgage  and  sell  real  estate  and  mining 
rights ;  to  prove  and  open  mines ;  to  mine  and  prepare  for  market,  or  for  their 
own  use  and  consumption,  coal,  iron  ore  and  other  minerals,  and  to  erect  and 
construct  furnaces,  forges,  mills,  foundries,  manufactories  and  such  other  im- 
provements and  erections  as  they  may  deem  necessary,  and  to  manufacture 
iron  and  steel,  or  any  other  metal,  or  either  thereof,  in  all  shapes  and  forms, 
and  either  of  these  metals,  exclusively  or  in  combination  with  other  metals,  or 
with  wood,  and  to  transport  all  of  said  articles  or  any  of  them  to  market,  and 
to  dispose  of  the  same,  and  do  all  such  other  acts  and  things  as  a  successful 
and  convenient  prosecution  of  said  business  may  require,  provided  they  shall 
not,  at  any  time,  have  more  than  ten  thousand  acres  of  land  within  this  com- 
monwealth, including  leased  lands." 

The  organization  of  the  company  defendant  embraces  a  president  and  four 

directors,  of  whom  the  complainant  is  one,  and  represents,  in  his  own  right, 

a  majority  of  the  stock  issued  by  the  corporation.    In  that  character  he  files 

his  bill,  alleging  that  the  annual  election  of  directors  by  the  stockholders  is  to 

occur  on  the  19th  of  January,  1882,  and  thslt  a  majority  of  the  board  of 

directors  have  determined  and  propose,  against  his  protest,  before  the  annual 

election,  to  lease  the  whole  plant  of  the  corporation  for  a  term  of  not  less  than 

five  years,  with  an  option  in  the  lessee  to  purchase  the  premises  at  a  price  to  be 

fixed  in  the  contract.     lie  therefore  asks  the  intervention  of  this  court  to 

restrain  the  proposed  action  of  the  directors. 

The  respondents  admit  that  they  propose  to  lease  the  property  of  the  corpo- 
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ration  to  a  responsible  tenant  for  a  term  of  not  less  than  five  years  and  not 
exceeding  ten,  at  an  antiuul  reatal  of  not  less  than  $20,000,  with  additional 
incidental  paymerits  to  be  made  by  the  lessee,  and  they  allege  that  the  comple- 
tion of  this  arrangement  requires  prompt  action  on  their  part,  and  that  it  was, 
in  the  highest  degree,  conducive  to  the  interests  of  the  stockholders.  In  the 
yiew  we  take  of  the  case,  it  is  unnecessary  to  consider  vrhether  the  contem- 
plated lease  is  exfiedient  or  not.  Under  ordinary  circumstances  that  considera- 
tion is  addressed  solely  \o  the  discretion  and  judgment  of  the  governing  power 
of  the  corporation,  and  a  court  of  equity  would  not,  therefore,  assume  to  con« 
trol  it. 

§  91 5.  Neither  a  corporation  nor  its  directors  can  lease  its  planty  hwiness  or 
franchise^  nor  contract  for  the  s(Ae  thereof. 

The  primary  question  is,  Has  the  corporation  the  power,  under  its  charter, 
to  make  the  proposed  lease,  and,  if  so,  ought  it  to  be  exercised  by  the  directory 
without  reference  to  or  against  the  judgment  of  the  stockholders?  A  charter 
ooght  to  be  liberally  construed  to  effectuate  the  object  of  the  creation  of  the 
body  corporate,  but  it  cannot  be  regarded  as  possessing  any  power  which  is 
not  conferred  upon  it  by  express  grant  or  clear  implication.  The  rule  as  stated 
by  Mr.  Justice  Miller  in  Thomas  v.  Railroad  Co.,  101  U.  S.,  82  (§§  908-914^ 
supra\  is,  *'  That  the  powers  of  corporations  organized  under  legislative  stat- 
utes are  such,  and  such  only,  as  those  statutes  confer.  Conceding  the  rule  appli- 
cable to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted  as  what  is 
expressed,  it  remains  that  the  charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the  exclusion  of  all 
others.'* 

The  corporation  in  this  case  is  a  manufacturing  association  resulting  from  its 
statutory  classification  and  its  description  in  letters  patent  The  fundamental 
object  of  the  association,  as  declared  by  law,  is  the  manufacturing  of  iron  and 
steel,  or  other  metals,  either  separately  or  -in  combination  with  each  other,  or 
with  wood,  and  it  is  obvious  that  the  powers  conferred  upon  .it  are  incidental 
and  auxiliary  to  the  main  purpose  of  its  creation,  and  are  to  be  exercised 
through  its  corporate  organization.  In  the  thirty-eighth  section  of  the  statute 
(quoted  above)  the  powers  of  the  corporation  are  enumerated  specifictilly,  but 
the  power  to  lease  is  not  found  in  this  enumeration.  In  the  language  of  Judge 
Miller,  this  omission  ^'implied  the  exclusion'*  of  such  power.  The  power  to 
lease  is  given,  but  it  is  to  acquire  property  in  that  mode.  Even  if  it  can  be 
construed  otherwise,  or  can  lie  implied  from,  or  is  embraced  in,  the  express 
power  to  sell,  as  was  argued,  it  is  limited  in  its  exercise  to  real  estate  and  min- 
ing rights,  and  does  not  comprehend  th^  entire  plant  of  the  corporation.  We 
are  of  opinion,  then,  that  the  charter  contemplates  and  authorizes  the  prosecu- 
tion of  the  business  described  in  it,  by  the  corporation  itself,  by  the  direct 
agency  and  under  the  supervision,  management  and  administration  of  the  cor- 
porate ofScers  whom  the  stockholders  may  select  for  that  purpose;  and  that  a 
contract  which  involves  a  relinquishment  of  this  faculty,  or  a  transfer  of  it  to 
others,  is  beyond  the  scope  of  the  power  of  the  corporation. 

§  916.  Limitation  of  the  powers  of  directors  of  corporations  as  to  leasing  or 
selling  out  their  company. 

But  if  this  conclusion  is  the  result  of  too  strict  a  construction  of  the  charter, 
we  are  of  opinion  that  the  power  in  question  is  not  exercisable  independently 
of  the  judgment  of  the  stockholders.  The  directors  and  officers  of  a  corpora- 
tion are  its  exclusive  executive  agents,  and,  as  it  can  only  act  by  and  through 
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them,  the  powers  vested  in  the  corporation  are  deemed  to  be  conferred  apon  its 
representatives;  but  they  are,  nevertheless,  trastees  for  the  stockholders.  The 
law  recognizes  the  stockholders  as  the  ultimately  controlling  power  in  the  cor- 
poration, because  they  may,  at  each  authorized  election,  entirely  change  its 
organization,  and  may,  at  any  time,  keep  their  trustees  within  the  line  of  faith- 
ful administration  by  an  apf>eal  to  a  court  of  equity.  Hence,  it  has  been  held 
that  the  directors  of  a  corporation  cannot  alone  increase  its  capital  stock,  where 
such  increase  was  authorized  by  its  charter,  "at  the  pleasure  of  said  corpora- 
tion,"  and  where  it  was  provided  "  that  all  the  powers  of  said  corporation  shali 
be  vested  in  and  exercised  by  a  board  of  directors,"  etc. ;  and  this  for  the 
reason  that  "  the  general  power  to  perform  all  corporate  acts  refers  to  the  ordi- 
nary business  transactions  of  the  corporation,"  and  not  to  a  change  so  funda> 
mental  and  organic.  ■  18  Wall.,  234.  The  change  proposed  here  is  not  organic, 
it  is  true,  but  it  is  thorough  and  fundamental,  as  it  affects  the  administration  of 
the  company's  affairs.  It  involves  a  withdrawal  from  the  control  and  manage- 
ment of  the  stockholders  of  the  entire  property  of  the  corporation  for  a  period 
of  at  least  five  years;  it  will  preclude  for  a  like  period  the  exercise  annually 
by  the  stockholders  of  their  judgment  as  to  the  particular  character  and 
method  of  conducting  the  business  affairs  of  the  corporation,  and  it  denies  to 
the  stockholders  any  right  of  suggestion  or  disapproval  of  the  conditions  upon 
which  a  relinquishment  of  important  corporate  faculties  may  be  conceded* 
Surely  a  power  which  will  be  attended  with  such  consequences  does  not  relate 
^^  to  the  ordinary  business  transactions,"  nor  "  to  the  orderly  and  proper  admin^ 
istration  of  the  affairs  "  of  the  company,  and  hence  cannot  be  exercised  by  the 
directors  without  express  authority  to  them. 

But  the  fact  is  conceded  that  the  complainant  represents  a  majority  of  the 
stock  issued  by  the  corporation,  and  he  has  made  known  to  us  in  -his  bill  that 
the  proposed  lease  is  repugnant  to  his  judgment.  We  are  therefore  called  upon 
to  decide,  not  merely  that  it  may  be  made  by  the  directors  without  consulting 
their  constituents,  but  against  the  protest  of  a  majority  of  them.  This  we 
cannot  do,  but  order  that  a  preliminary  injunction  be  issued  as  prayed  for. 

NEW  ORLEANS  GAS-LIGHT  COMPANY  v,  LOUISIANA  UGHT,  ETC.,  COMPANY. 
(Circuit  Court  for  Louisiana:  11  Federal  Reporter,  277-279.    1883.) 

Opinion  by  Pardee,  J. 

Statement  of  Facts. —  This  case  was  heard  by  argument  on  the  several  de- 
murrers, and  pleas  filed,  with  the  understanding  that  if  the  demurrers  were 
overruled  the  pleas  might  be  set  down  or  put  at  issue,  as  counsel  might  deter- 
mine. 

§  917.  Right  to  attack  corporate  capacity  of  a  complainant 

The  question  in  the  case  is  as  to  the  corporate  capacity  of  the  complainant,, 
and  its  right  to  sue  and  stand  in  judgment.  As  all  the  facts  relating  to  the 
corporate  capacity  of  the  complainant  are  either  stated  in  the  bill  or  shown  by 
the  exhibits  thereto,  I  think  the  question  can  be  and  is  fully  raised  on  the  de- 
murrer. It  has  been  argued  that  the  defendants  have  no  right  or  interest  to 
attack  the  corporate  capacity  of  the  complainant ;  that  such  an  attack  can  only 
be  made  by  the  state  through  its  attorney-general;  but  I  am  inclined  to  think 
that  where  defendants  are  sued  on  rights  depending  upon  the  corporate  capacity 
of  the  complainant,  that  such  corporate  rights  may  be  attacked  as  a  means 
of  defeating  the  suit.    The  bill  shows  that  the  New  Orleans  Gas-light  Company 
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was  incorporated  in  1835,  with  the  exclusive  privilege  of  making  and  vending 
gas-lights  in  the  city  of  New  Orleans,  which  exclusive  privilege  was  to  expire, 
by  act  of  the  legislature  and  decision  of  the  supreme  court  of  the  state,  on  the 
1st  day  of  April,  1875 ;  the  decision  of  the  supreme  court  going  further,  and 
enjoining  the  New  Orleans  Gas-light  Company  from  making  and  vending  gas- 
lights in  the  city  of  New  Orleans  after  April  1,  1875. 

The  Crescent  City  Gas-light  Company  was  incorporated  in  1870,  by  act  of 
the  legislature,  and  declared  to  have  and  be  entitled  to  the  sole  and  exclusive 
privilege  of  making  and  vending  gas-lights  in  the  city  of  New  Orleans  for  the 
term  of  fifty  years  from  and  after  the  date  of  the  expiration  of  the  charter  of 
the  New  Orleans  Gas-light  Company.  In  1874  the  general  assembly  of  the 
state  passed  ah  act  entitled  "  An  act  to  authorize  the  consolidation  of  business 
and  mannfactnring  corporations  or  companies,"  approved  December  12,  1874, 
which  provides  ^^  that  any  two  business  or  manufacturing  companies  or  corpo- 
rations now  existing  under  general  or  special  law,  whose  objects  and  business 
are  in  general  of  the  same  nature,  may  amalgamate,  unite  and  consolidate  such 
corporations  or  companies,  and  form  one  consolidated  company,  holding  and 
enjoying  all  the  rights,  privileges,  powers,  franchises  and  property  belonging  to 
each,  and  under  such  corporate  name  as  they  may  adopt  or  agree  upon ; "  and 
farther  providing  the  manner  and  mode  of  perfecting  the  consolidation.  And 
the  bill  shows  that  under  this  act  the  New  Orleans  Gas-light  Company  and  the 
Crescent  City  Gas-light  Company  consolidated,  amalgamated  and  united,  under 
the  corporate  name  of  the  New  Orleans  Gas-light  Company,  on  the  29th  day 
of  March,  1875;  The  question  raised  by  the  demurrer  is  whether  the  said  act 
applied  to  these  two  gaslight  companies,  and  whether  under  that  act  they 
could  consolidate  and  unite. 

§  91 8«  An  aot  authorizing  the  consolidation  of  existing  companies  does  not 
apply  to  a  gas  corporation  chartered  biU  not  authorized  to  do  business  until  a 
time  subsequent  to  the  date  of  the  attempted  consolidation. 

On  the  12th  day  of  December,  1874,  was  the  Crescent  City  Gas-light  Com- 
pany a  business  and  manufacturing  corporation  or  company  ?  It  could  not, 
under  the  terms  of  its  charter  and  of  the  charter  of  the  New  Orleans  Gas- 
light Company,  make  and  vend  gas-light  in  the  City  of  New  Orleans,  or  man- 
ufacture or  do  business  as  a  gas  company,  until  April  1,  1875,  the  expiration 
of  the  charter  and  the  termination  of  the  exclusive  privilege  of  the  latter  com- 
pany. The  one  company  could  not  live  as  a  business  company  until  the  other 
died  as  a  business  company.  They  were  not  contemporary  business  and  manu- 
facturing corporations  or  companies.  They  were  not,  in  contemplation  of  law, 
both  in  existence  as  such  business  and  manufacturing  companies  at  the  time  of 
the  attempted  consolidation ;  and  at  the  date  of  the  law,  December  12, 1874, 1 
think  it  is  clear  that  the  Crescent  City  Gas-light  Company  was  not  an  existing 
business  and  manufacturing  corporation  or  company.  How  could  it  at  that 
time  be  an  existing  business  and  manufacturing  company  when  without  works, 
pipes,  or  mains,  it  was  not  only  not  doing  business  and  manufacturing,  but  was 
prohibited  by  law  from  doing  so  prior  to  April  1,  1875. 

§  919.  Act  authorizing  consolidation  of  corporations  '^  whose  objects  and  busi- 
ness were  of  the  sams  nature  "  does  not  authorize  merger  of  a  gas  company^  it 
being  a  corporation  possessing  an  exclusive  monopoly  and  business. 

And  in  my  opinion  the  consolidation  act  of  1S74  did  not  apply  to  or  intend 
to  include  any  corporations  created  by  the  legislature,  and  endowed  with  pecul- 
iar and  exclusive  franchises  and  privileges.    From  the  nature  of  the  case  it 
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could  not  have  been  intended  that  when  one  company  was  endowed  with  a 
monopoly  by  the  law  of  the  land  that  there  could  be  another  company  exist- 
ing ^^  whose  objects  and  busine^  were  of  the  same  nature/^  Nor  could  it  have 
been  intended  by  the  said  act  that  the  elaborate  legislation  of  1870,  creating 
the  Crescent  City  Gas-light  Company,  and  the  amendatory  act  of  1873,  in  re- 
lation to  the  same,  was  thereunder  only  to  result  in  extending  the  charter  and 
monopoly  features  of  the  New  Orleans  Gas-light  Company  for  fifty  years,  which 
it  is  apparent  the  legislaturo  had  neglected,  if  not  refused  to  do  directly.  And 
it  is  a  very  serious  question  with  me  whether,  if  the  said  two  companies  could 
and  did  unite  under  the  said  consolidation  act,  the  life  of  the  amalgamated 
<;ompany  could  be  or  was  any  longer  than  that  of  the  shorter  company  so 
Amalgamating. 

§  920.  Conaolidation  dissolves  the  old  corporations  and  creates  a  new  or*e. 

Under  the  constitution  and  laws  in  1874,  such  companies  could  only  be  created 
•and  endowed  by  the  legislature,  and  such  charters  are  not  extended  by  impli- 
•cation  or  intendment.  And  it  seems  to  be  undisputed  law,  as  derived  from,  the 
Authorities  and  admitted  in  argument  in  this  case,  that  when  two  companies 
consolidate  under  such  a  law  as  that  of  1874,  the  old  corporations  are  dis- 
Bolved  and  a  new  corporation  created.  What  is  the  life  of  this  new  corpora* 
tion?  The  law  is  silent.  It  seems  impossible  for  either  corporation  to  grant  a 
longer  life  than  it  has  itself.  Whence  it  ought  to  follow  that  the  life  of  the 
new  corporation  would  only  be  that  of  the  shorter-lived  amalgamating  cor- 
poration. And,  if  that  is  not  the  case,  as  the  law  is  silent,  the  life  of  the  new 
corporation  is  indefinite,  and  subject  to  the  legislative  will;  in  which  latter 
case  the  new  corporation  would  be  subject  to  the  provisions  of  the  oonstitation 
of  1879.  However  this  may  be,  I  am  of  the  opinion  that  the' law  of  1874  did 
not  authorize  the  consolidation  of  the  New  Orleans  Gas-light  Company  wjth 
the  Crescent  City  Gas-light  Company,  and  that  there  is  in  law  no^uch  cor- 
poration  as  the  alleged  complainant  in  this  case;  and  that,  therefore,  the 
demurrer  filed  herein  should  be  sustained.    And  it  is  so  ordered. 

r  PERRIKE  v.  CHESAPEAKE  ic  DELAWARE  CANAL  COMPANY.    . 

<9  Howard,  171^-196.    1849.) 

Cektificatb  of  Drvisiow  from  TJ.  S.  Circuit  Court,  District  of  Delaware. 

Opinion  by  Tanet,  C.  J. 

Statement  of  Facts. —  The  Chesapeake  and  Delaware  Canal  oonnects  the 
waters  of  the  Chesapeake  and  Delaware  bays,  and  derives  its  corporate  existence 
from  charters  granted  by  Maryland,  Delaware  and  Pennsylvania.  It  passes 
through  the  territory  of  the  first  two  states  only,  but  Pennsylrania  was.deepiy 
interested  in  this  improvement,  and  Maryland,  it  appears,  was  unwilling  to 
authorize  it  unless  the  opening  of  the  navigation  of  the  Susqaehannah  xiver 
was  connected  with  the  construction  of  this  caiiial.  Delaware,  also,  supposed 
itself  to  have  some  demands  on  Pennsylvania,  as  appears  by  the  charter  it 
granted.  And  in  order  to  accomplish  the  objects  which  the  different  states  bad 
in  view,  each  of  them  passed  an  act  incorporating  this  company,  with  certain 
conditions  annexed  to  the  respective  charters,  concerning  other  objects,  thereby 
making  its  incorporation  a  compact  between  them.  The  nature  of  this  com- 
pact, and  the  purposes  it  was  intended  to  accomplish,  will  be  readily  understood 
from  the  situation  of  the  navigable  waters  which  this  canal  was  intended  to 

unite,  and  from  the  peculiar  provisions  inserted  in  the  respective  charters* 
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Before  this  canal  was  made,  the  city  of  Baltimore  almost  monopolized  the 
trade  of  the  country  bordering  on  the  Chesapeake  Bay,  and  pf  the  numerous 
tide-water  rivers  which  penetrate  the  ad jacent  country.  For,  in  order  to  reach 
Philadelphia,  it  was  necessary  to  pass  by  sea  from  the  capes  of  the  Chesapeake 
to  those  of  the  Delaware,  and  commerce  could  therefore  be  carried  on  only  in 
v^sels  fit  to  navigate  the  ocean.  Philadelphia  naturally  desired  to  share  jn  the 
trade  thus  exclusively  enjoyed  by  Baltimore,  by  opening  a  safe  and  easy  inland 
communication  from  one  bay  to  the  other;  and  it  was  evident  from  the  nature 
of  the  country,  that  this  could  be  effected  by  a  canal  of  about  thirteeui  miles 
in  length,  near  the  head  of  the  Chesapeake  Bay.  On  the  other  hand,  the  inter- 
ests of  Baltimore  were  adverse  to  this  canal,  as  it  would  deprive  it  of  the 
advantage  it  then  possessed,  and  it  moreover  desired  to  bring  to  its  own  port 
the  vast  productions  of  the  country  watered  by  the  Susquehannah,  which  flows 
into  the  Chesapeake  Bay  at  its  heifid.  But  this  river  was  obstructed  by  rocks^ 
and  the  trade  was  for  the  most  part  carried  on  over  land  with  Philadelphia; 
and  these  obstructions  could  not  be  removed  without  the  consent  of  Pennsyl- 
vania, as  some  of  the  most  serious  impediments  to  navigation  were  within  the 
limits  of  that  state,  a  little  north  of  the  Maryland  line.  * 

The  respective  states  naturally  felt  it  their  duty  to  foster  their  respective 
cities,  as  far  as  justice  and  the  interests  of  the  community  generally  would 
p3rmit.  Pennsylvania,  therefore,  would  not  agree  to  remove  the  obstructions 
in  the  Susquehannah,  unless  the  canal  was  authorized  to  be  made;  nor  would 
Maryland  authorize  the  canal  unless  the  trade  of  the  Susquehannah  was  laid 
open  to  Baltimore.  But  neither  state  was  disposed  to  sacrifice  the  interests  of 
its  citizens  to  the  rivalship  of  the  cities,  and  both  were  sensible  of  the  advan- 
tages arising  from  the  general  extension  of  commercial  intercourse,  and  were, 
it  appears,  willing  that  these  two  important  avenues  of  trade  should  be  opened 
at  the  same  time. 

The  provisions  of  the  charters  of  the  different  states  show  the  particular 
interests  which  they  respectively  desired  to  protect,  and  the  objects  they  pro- 
pDsed  to  attain  by  mutual  co-operation.  The  first  act  incorporating  this  com- 
pany was  passed  by  Maryland  in  1799.  The  last  section  is  in  the  following 
worids:  "  Provided,  that  this  Idw  shall  be  of  no  force  or  effect  until  a  law  shall 
b3  passed  by  the  state  of  Delaware  authorizing  the  cutting  the  canal  aforesaid, 
and  until  a  law  shall  be  passed  by  the  legislature  of  Pennsylvania  declaring  the 
Hiver  Susquehannah  to  be  a  highway,  and  authorizing  individuals  or  bodies 
corporate  to  remove  obstructions  therein,  at  a  period  not  exceeding  three  years 
from  the  1st  day  of  March,  1800." 

The  charter  from  Delaware  was  obtained  in  1801.  In  the  clauses  upon 
which  the  canal  company  relies,  to  maintain  its  claim  in  this  controversy,  the 
act  of  the  legislature  of  Delaware  is  in  the  same  words  with  the  act  of  Mary- 
land, and,  like  Maryland,  it  annexed  to  its  charter  certain  conditions,  which  it 
required  Pennsylvania  to  fulfil  before  the  act  of  incorporation  should  take  effect. 
Bat  it  is  unnecessary  to  state  them  particularly,  as  they  have  no  reference  to 
the  canal  or  the  river,  and  relate  to  subjects  entirely  distinct  from  the  naviga* 
tion  which  these  improvements  were  intended  to  open.  In  1801,  a  few  weeks 
after  the  act  of  Delaware  was  passed,  Pennsylvania  abo  incorporated  this  com- 
pany, and  in  the  same  law  declared  the  Susquehannah  to  be  a  public  highway, 
and  authorized  the  removal  of  the  obstructions  in  it,  as  demanded  by  Mary  land, 
and  complied  also  with  the  conditions  required  by  the  charter  from  Delaware. 
The  act  of  incorporation  of  Pennsylvania  adopts  the  Maryland  charter;  and 


§921.  CORPORATIONS— PRIVATE. 

'after  having  done  so  in  general  terms,  it  adds  the  following  words:  ^'And 
shall  derive  no  other  powers  under  this  act  but  such  as  are  set  forth  in  the  said 
act  of  the  legislature'  of  Maryland,  or  necessarily  incident  to  a  corporation." 

As  we  have  already  said,  the  canal  does  not  pass  through  any  part  of  the 
territory  of  Pennsylvania,  and  consequently  there  was  no  necessity  for  a  charter 
from  that  state  to  authorize  a  company  to  construct  the  work.  All  that  was 
required  of  her  was  a  compliance  with  the  conditions  annexed  to  the  charters 
of  the  two  other  states.  But  as  the  city  of  Philadelphia  was  chiefly  interested 
in  this  improvement,  and  the  interests  of  Baltimore  adverse,  it  was  evident  that 
subscriptions  for  the  stock  were  to  be  looked  for  in  the  former,  and  not  in  the 
latter;  and  that  it  would  be  essential  to  the  success  of  the  enterprise  that  its 
managers  should  be  members  of  the  community  which  favored  it,  and  the  board 
hold  its  sessions  and  transact  its  business  amongst  them.  A  charter  from  Penn- 
sylvania was  necessary  to  attain  these  objects,  and  thereby  give  assurance  of 
the  ultimate  success  of  the  work.  But  a  charter  from  Pennsylvania  was  neces- 
sary for  another  object  still  more  important.  The  Susquehannah  was  to  be  a 
public  highway,  and  this  canal  was  intended  to  be  equally  free  and  open,  sub- 
ject only  to  the  tolls  to  which  the  state  had  assented.  And  if  this  company 
should  afterwards,  under  the  sanction  of  Maryland,  be  permitted  to  exercise 
powers  beyond  those  specified  in  the  charter,  or  impose  tolls  and  burdens  not 
therein  enumerated,  the  navigation  of  the  canal  might  be  seriously  obstructed, 
or  so  heavily  burdened  as  to  give  to  Baltimore,  exclusively,  not  only  the  trade 
it  then  monopolized,  but  also  that  of  the  Susquehannah,  when  the  river  should 
be  opened.  It  was  deemed,  therefore,  advisable  by  Pennsylvania  to  combine 
with  its  assent  to  the  Maryland  condition  an  act  incorporating  the  company,  in 
order  that  it  might  derive  its  corporate  existence  from  the  three  states,  and  its 
charter  become  a  compact  between  them,  which  neither  could  alter  without  the 
consent  of  the  other.  Hence  the  insertion  of  the  particular  provision  above 
mentioned  in  the  Pennsylvania  law,  the  object  of  which  is  not  merely  to  assert 
a  general  and  familiar  principle  in  the  construction  of  acts  of  incorporation, 
but  to  place  it  out  of  the  power  of  the  other  states  to  enlarge  the  privileges  of 
the  corporation,  or  increase  the  burdens  of  the  transit  through  the  canal,  with- 
out the  consent  of  Pennsylvania. 

The  interest  of  that  state  certainly  required  that  the  canal,  upon  the  payment 
of  the  stipulated  tolls,  should  be  free  for  all  the  purposes  for  which  the  Susque- 
hannah was  declared  to  be  a  public  highway.  The  opening  of  the  river  and 
the  construction  of  the  canal  were  correlative  improvements  and  portions  of 
the  same  line  of  navigation,  and  there  could  be  no  reason  of  justice  or  policy 
for  stopping  at  the  canal  the  passengers  who  came  down  the  Susquehannah 
on  their  way  to  Philadelphia.  Whether  they  are  made  liable  to  toll,  or  not, 
must  of  course  be  determined  by  the  language  of  the  charters.  But  the  interest 
and  policy  of  Maryland  and  Pennsylvania  undoubtedly  required  that  their 
citizens  should  have  a  right  to  pass  through.  And  if  the  corporation  may  re- 
fuse that  permission  to  passengers,  the  line  of  communication,  which  was  mani- 
festly intended  to  be  open  throughout  to  the  same  description  of  intercourse,  may 
be  inconveniently  interrupted,  and  the  policy  of  the  states,  and  especially  that 
of  Pennsylvania,  disappointed  to  a  serious  extent.  The  evil  will  not  be  lessened 
if  the  corporation  is  authorized  to  exact  toll  from  passengers,  and  the  amount 
left  altogether  to  its  own  will  and  pleasure. 

§  921.  A  corporation  has  only  such  powers  as  are  con/erred  by  law. 

"With  this  view  of  the  general  object  and  policy  of  these  laws,  we  proceed, 
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in  the  first  place,  to  inquire  whether  the  language  used  in  them,  according  to 
its  true  and  legal  construction,  gives  to  the  corporation  the  right  to  demand 
toll  from  passengers  who  pass  through  the  canal,  or  from  vessels  on  account  of 
the  passengers  on  board.  This  question  may  be  disposed  of  in  a  few  words. 
The  articles  upon  which  the  company  is  authorized  to  take  toll  are  particularly 
enumerated,  and  the  amount  specified.  The  toll  is  imposed  on  commodities  on 
board  of  a  vessel  passing  through  the  canal.  No  toll  is  given  on  the  vessels 
themselves,  except  only  when  they  have  no  commodities  on  board,  or  not 
sufficient  to  yield  a  toll  of  $4.  Passengers  are  not  mentioned  in  the  enu- 
meration, nor  is  any  toll  given  upon  a  vessel  on  account  of  the  persons  or 
passengers  it  may  have  on  board.  Now  it  is  the  well-settled  doctrine  of  this 
CM>urt  that  a  corporation  created  by  statute  is  a  mere  creature  of  the  law,  and 
can  exercise  no  powers  except  those  which  the  law  confers  upon  it,  or  which 
are  incident  to  its  existence.  Head  v.  Providence  Ins.  Co.,  2  Cranch,  127 
(§§  1046-48,  infra);  Dartmouth  College  v.  Woodward,  4  Wheat.,  636;  Bank 
of  United  States  v.  Dandridge,  12  Wheat.,  64  (§§  843-854,  supra);  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.,  544;  Bank  of  Augusta  v.  Earle,  13 
Pet.,  587  (§§  1123-35,  infra).  Atid  as  no  power  is  given  to  this  corporation  to 
<]emand  toll  from  passengers,  or  from  vessels  on  account  of  the  pa^engers  on 
board,  it  is  very  clear  that  no  such  power  can  be'exercised,  and  no  such  toll 
lawfully  taken. 

§  922.  Corporation  not  owner  of  the  canal. 

The  principle  above  stated  is  also  an  answer  to  the  argument  which  places 
the  right  of  the  company  to  demand  toll  upon  the  ground  that  it  is  the  abso- 
lute owner  of  the  works  and  of  tbe  land  it  occupies,  and  insists  that  it  may 
therefore,  like  any  other  owner,  demand  compensation  from  any  person  passing 
over  its  property.  The  error  of  this  argument  consists  in  regarding  the  title 
of  the  company  to  the  property  in  question  as  derived  to  them  upon  common 
law  principles,  and  measuring  their  rights  by  the  Jrules  of  the  common  law. 
The  corporation  has  no  rights  of  property  except  those  derived  from  the  pro- 
visions of  the  charter,  nor  can  it  exercise  any  powers  over  the  property  it  holds 
except  those  with  which  the  charter  has  clothed  it  It  holds  the  property  only 
for  the  purposes  for  which  it  was  permitted  to  acquire  it, —  that  is,  to  effectuate 
the  objects  for  which  the  legislature  created  it.  And  whether  it  may  lawfully 
demand  compensation  from  a  person  whom  it  permits  to  pass  over  its  property 
must  depend  upon  the  language  of  the  charter,  and  not  upon  the  rules  of  the 
common  law. 

§  923.  Under  a  charter  which  aut/iorizes  tolls  on  goods  and  empty  hoats  no 
tolls  can  he  laid  on  passengers. 

Certainly,  in  this  instance,  the  power  is  not  conferred  in  express  terms,  nor 
are  any  words  used  from  which  it  can  reasonably  be  implied.  It  would,  indeed, 
be  a  most  unusual  one,  and  we  balieve  without  precedent  in  any  charter  here- 
tofore granted  by  any  state  in  this  Union.  For  the  power  claimed  is  the  right 
to  demand  toll  from  every  citizen  who  passes  through  the  canal,  and  to  fix  the 
amount  at  the  discretion  of  the  corporation.  In  form,  it  is  true,  the  demand 
is  made  on  the  owner  of  the  vessel  engaged  in  transporting  passengers;  but  it 
is  immaterial  to  the  passenger  whether  he  is  charged  with  the  toll  in  tbe  in- 
creased price  of  his  passage,  or  by  a  direct  tax  upon  himself.  In  either  case 
the  result  is  the  same -and  the  power  exercised  is  the  same.  Such  an  unlimited 
power  to  levy  contributions  on  the  public,  and  one  so  inconsistent  with  the 
ordinary  course  of  legislation  upon  that  subject,  and,  we  may  add,  so  unjust 
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and  iiYjarioas  to  the  public,  oaght  not  to  be  sustained  in  a  court  of  jastice, 
URiess  it  is  conferred  iu  plain  and  express  words.  It  should  not  be  inferred 
where  the  slightest  doubt  could  arise,  and  the  words  are  capable  of  any  other 
construction;  and  still  less  can  it  be  inferred  in  a  charter  like  this,  where  the 
toll  granted  upon  goods  and  property  of  every  kind  is  so  carefully  specified 
and  fixed  in  the  law,  and  the  charter  altogether  silent  in  relation  to  passen* 
gers.     The  contrary  inference  would  seem  to  be  irresistible. 

We  proceed  to  the  examination  of  the  second  question  certified.  This  point 
has  been  strongly  pressed  upon  the  court,  and  the  argument  on  the  part  of  the 
canal  company  has  addressed  itself  chiefly  to  the  case  of  passenger  boats  with* 
out  commodities  or  goods  on  board.  But  it  is  evident  that  the  point  mast 
resolve  itself  into  this:  Can  they  refuse  permission  to  a  boat  laden  with  mer- 
chandise to  pass  through  the  canal,  provid^  it  has  a  passenger  on  board,  and 
refuses  to  put  him  out.  For  so  far  as  the  right  to  pass  through  the  canal  is 
concerned,  there  is  no  distinction  in  the  charters  between  passenger  vessels  and 
freight  vessels^  nor  between  vessels  with  a  single  passenger  and  one  with  a 
multitude  of  passengers;  nor  between  vessels  with  both  cargo  and  passengers 
and  vessels  with  passengers  only.  The  acts  of  incorporation  make  no  distino- 
tion  between  either  of  these  classes  of  boats,  and  we  therefore  can  make  none; 
and  if  the  power  claimed  for  the  corporation  exists  as  to  one  class,  it  must 
exist  as  to  all.  The  clauses  mainly  relied  on  by  the  counsel  for  the  company 
are  the  ninth  and  eleventh  sections  of  the  Maryland  charter,  tlie  language  of 
these  sections  being  adopted  in  the  charters  of  the  two  other  states.  The 
ninth  specifies*  the  tolls  which  the  company  may  demand,  and  after  enumerat- 
ing most  of  the  principal  and  usual  articles  of  inland  commerce,  and  gradu- 
ating the  toll  on  some  of  them  according  to  the  quantity  on  board,  and  on 
others  according  to  the  weight,  it  concludes  the  enumeration  in  the  following 
words:  ^' And  for  all  other  commodities  the  same  proportion,  agreeable  to  the 
articles  herein  enumerated ;  and  every  boat  or  vessel  which  has  not  commodities 
on  board  to  pay  the  sum  of  $4  shall  pay  so  much  as,  with  the  commodities  on 
board,  will  yield  the  sum  aforesaid,  and  every  empty  boat  or  vessel  $4,  except 
an  empty  boat  or  vessel  returning  whose  load  has  already  paid  the  tolls  affixed^ 
in  which  case  she  shall  repass  toll  free,  provided  such  boat  or  vessel  shall  return 
within  fourteen  days  after  paying  said  tolls." 

Upon  a  fair  construction  of  the  language  of  this  section,  we  think  that  this 
canal  was  intended  to  be  a  public  highway,  and  that  every  boat  or  vessel  suited 
to  its  navigation  was  to  be  at  liberty  to  pass  through,  upon  the. payment  of 
the  tolls  therein  specified.  And  if  nothing  waa  on  board  upon  which  toll 
could  be  demanded,  it  still  had  a  right  to  pass,  upon  payment  of  the  toll  im- 
posed upon  the  vessel.  And  this  construction  becomes  the  more  evident  when 
this  section  is  taken  in  connection  with  the  one  next  following  (the  tenth), 
which  authorizes  the  collector  of  the  tolls  to  refuse  passage  to  a  vessel  neglect- 
ing or  refusing  to  pay  '*the  toll "  at  the  time  of  offering  to  pass.  The  words 
^Hhe  toll"  in  this  section  plainly  and  necessarily  refer  to  the  tolls  enumerated 
in  the  preceding  one.  The  refusal  to  pay  them  is  the  only  case  in  which  a 
power  is  given  to  stop  the  boat.  And  as  no  toll  is  given  on  passengers,  or  on 
the  vessel  on  account  of  its  passengers,  it  follows  that  a  passage  could  not  be 
refused  to  a  vessel  on  account  of  its  passengers,  because  there  could  be  no  re: 
f usal  to  pay  the  toll  authorized  by  law ;  and  the  right  to  refuse  the  vessel  being 
given  in  one  specified  case,  and  in  none  other,  it  is  an  implied  restriction  of  the 
right  to  the  particular  case  provided  for. 
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Bat  it  is  siaid  that  tHe  right  of  the  public  to  use  the  canal  as  a  highway  is 
restricted  by  the  eleventh  section,  and  confined  to  vessels  engaged  in  the  traas- 
portation  of  goods,  commodities  and  produce.  The  material  words  of  that 
section  are  as  follows :  ^^  That  the  said  canal,  and  the  woi^ks  to  be  erected 
thereon  in  virtue  of  this  act,  when  completed,. shalt  forever  thereafter  be  esr- 
teemed  and  taken  to  be  navigable  as  a  public  highway,  free  for  the  transpor- 
tation of  all  goods,  commodities,  or  produce  whatsoever,  on  payment  of  tiie 
toll  imposed  by  this  act."  It  is  insisted,  on  the  part  of  the  corporation,  that 
the'  words  '^free  for  the  transportation  of  all  goods,  commodities,  and  produce 
whatsoever,"  restrict  the  words  which  make  it  a  highway,  and  limit  the  priv- 
ileges of  the  public  to  the  transportation  through  it  of  goods^  commodities  and 
produce. 

§  924.  Words  intended  to  limit  ths  rights  of  the  company  cannot  be  construed 
to  limit  those  of  the  public. 

Bat  this  construction  can  hardly  be  maintained,  upon  any  just  rule  for  the 
interpretation  of  statutes.  It  would  be  inconsistent  with  the  clause  in  the 
ninth  section,  hereinbefore  set  forth,  which  authorizes  the  passage  of  vessels 
which  have  no  commodities  on  board.  This  construction  would  confine  the 
right  to  those  actually  engaged  in  the  transportation  of  goods.  And  if  the 
canal  was  to  be  a  highway  for  goods,  commodities  and  produce  only,  the  priv- 
ilege of  the  vessel  would  be  derived  altogether  from  tbe  goods,  and  conse* 
quently  a  vessel  without  goods  might  be  refused  a  passstge,  notwithstanding  the 
express  provision  that  she  shall  be  entitled  to  go  through.  An  interpretation  of 
the  statute  which  would  lead  to  this  result,  and  render  different  sections  incon- 
sistent with  each  other,  cannot  be  the  true  one.  The  error  consists  in  treating 
words,  which  were  intended  as  a  limitation  of  the  powers  of  the  corporation, 
as  a  restriction  upon  the  rights  of  the  public.  In  the  opinion  of  the  court,  the 
words  in  question  were  intended  to  guard  against  the  exaction  of  other  or  higher 
tolls  than  those  given  by  the  law,  and  not  to  restrict  the  right  of  passage.  The 
clause  in  question  declares  that  the  canal  shall  be  free  for  all  goods,  commo- 
dities, and  produce  whatever,  upon  payment  of  the  toll  imposed  by  law ;  mean- 
ing, obviously,  that  no  other  or  higher  toll  should  be  demanded.  They  were  not 
intended  to  restrict  the  pvovision  immediately  preceding,  that  tbe  canal  should 
be  a  highway,  but  more  effectually  to  secure  the  right  of  the  public  by  restrict- 
ing the  toll  to  ^be  demanded  to  the  toll  imposed  by  the  act.  They  were 
introduced  like  the  provision  in  the  charter  from  Pennsylvania  hereinbefore 
mentioned,  which  prohibits  the  company  from  exercising  any  powers  but  such 
as  are  set  forth  in  the  charter,  or  necessarily  incident  to  a  corporation.  Neither 
of  these  provisions  was  necessary,  but  they  were  introduced  as  measures  of 
precaution,  to  guard  against  strained  and  forced  inferences,  which  the  desire  of 
gain  might  induce  the  corporation  to  make,  injurious  to  the  rights  of  the  pub- 
lic, and  contrary  to  the  intention  of  the  legislature.  The  right  claimed  by  this 
corporation,  therefore,  can  find  no  justification  in  tbe  language  and  provisions 
of  the  sections  relied  on  in  the  argument.  It  can  find  as  little  support' from 
the  general  and  known  usages  of  trade  and  travel,  at  the  time  it  was  incor- 
porated. 

It  is  true  that,  when  these  charters  were  granted,  traveling  by  water  was  in- 
considerable  and  unimportant  compared  with  what  it  now  is,  and  nobody  antic- 
ipated the  immense  increase  which  the  invention  of  steam  navigation  has 
produced.  But  it  is  equally  true,  that,  in  every  country  where  traffic  and  trade 
Lave  been  carried  on  by  water,  it  has  been  the  custom  of  vessels  engaged  in  the 
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transportation  of  merchandise  to  carry  passengers,  and  to  have  vessels  thns 
engaged  fitted  in  many  instances  with  better  accommodations  than  others,  in 
order  to  induce  travelers  to  take  passage  in  them,  and  thereby  increase  the 
profits  of  the  navigation  in  which  they  were  engaged.  In  Maryland,  with  its 
broad  bay,  its  great  number  of  .navigable  tide- water  rivers  interrupting  travel 
by  land,  its  numerous  villages  and  towns  on  their  banks,  and  its  commercial 
metropolis  seated  at  the  head  of  the  bay,  it  cannot  be  doubted  that  this  usage 
prevailed  extensively,  and  that  vessels  engaged  in  the  transportation  of  prod- 
uce or  merchandise,  or  returning  empty  from  market,  habitually  carried  pas- 
sengers, from  whom  they  received  a  compensation.  And  a  large  portion  of  the 
members  of  the  legislature  who  voted  on  this  charter,  and  who  represented  the 
counties  on  the  eastern  shore  of  Maryland,  must  have  been  in  the  habit  of  com- 
ing to  the  seat  of  government  by  water,  and  as  passengers  on  board  of  a  vessel, 
engaged  either  in  transportation  of  merchandise,  or  merely  in  the  transporta- 
tion of  passengers.  The  legislature,  therefore,  in  incorporating  this  company, 
certainly  acted  with  a  full  knowledge  of  this  usage,  and  the  general  custom  of 
traveling  by  water.  Can  it,  then,  be  supposed,  that,  in  opening,  this  new  com- 
munication, they  meant  to  authorize  the  company  to  interdict  tho  passage  of 
its  citizens  as  passengers  through  the  canal?  that,  without  any  imaginable  mo- 
tive, they  should  deprive  the  public  of  the  cheapest  and  most  convenient  mode 
of  passing  from  the  Chesapeake  Bay  to  the  city  of  Philadelphia!  and  that 
while  they  took  so  much  pains  to  make  the  canal  a  highway  for  property  from 
any  part  of  the  United  States,  they  yet  authorized  the  company  to  shut  it 
against  persons,  although  those  persons  were  citizens  of  their  own  state!  We 
see  nothing  in  the  law  that  can  justif}*^  the  court  in  imputing  to  the  legislature 
such  an  object.  It  would  be  so  utterly  inconsistent  with  the  policy  of  the 
states,  and  such  an  unnecessary  and  uncalled  for  interference  with  the  habits, 
usages  and  convenience  of  their  citizens,  that  such  an  intention  ought  not  to 
be  inferred  from  obscure  or  doubtful  words.  But  we  see  nothing  that  can  be 
regarded  as  doubtful  or  obscure,  in  relation  to  this  subject;  on  the  contrary,  it 
is  clear  that  every  vessel  suited  to  the  navigation  of  the  canal  is  authorized  to 
pass  through,  upon  the  payment  of  the  toll  imposed  by  law.  There  is  none 
imposed  by  law  on  persons  or  passengers.  And  there  is  no  distinction  in  the 
charters  between  vessels  with  or  without  passengers. 

It  is  very  possible,  indeed,  if  the  improvements  in  steam  navigation  could 
have  been  foreseen,  and  the  great  increase  of  travel  and  intercourse  it  would 
produce,  that  the  legislatures  of  the  states  might  in  some  form  or  other  have 
allowed  a  toll  with  reference  to  passengers,  as  a  compensation  for  the  facilities 
afforded  by  the  canal.  But  it  is  not  the  province  of  this  court  to  enlarge  the 
powers  of  a  corporation  beyond  the  limitations  of  the  charter  because  circum- 
stances have  changed.  Our  province  is  to  ei^pound  the  law  as  it  stands,  not  to 
determine  whether  larger  powers  would  not  have  been  given  if  the  legislature 
had  anticipated  events  which  have  since  happened.  Besides,  the  question  we 
are  nbw  discussing  is  not  whether  the  company  is  entitled  to  demand  toll  from 
passengers  or  not,  but  whether  it  may  refuse  them  passage  through  the  canal. 
We  have  already  shown,  in  a  previous  part  of  this  opinion,  that,  upon  well- 
settled  principles  for  the  construction  of  charters,  as  established  by  the 
decisions  of  this  court,  and  uniformly  acted  on,  the  company  are  not  entitled 
to  take  toll  from  passengers.  And  not  being  authorized,  to  receive  toll,  we  are 
now  inquiring  whether  it  may  deny  them  the  right  to  pass  through.  The  un- 
expected increase  of  travel  would  certainly  be  no  reason  for  clothing  it  with 
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this  power.  It  would  rather  be  a  reason  for  withholding  it.  For  whatever 
£^and  there  might  be  in  the  present  state  of  things  to  induce  the  legislatures 
of  the  states  to  allow  some  toll  on  account  of  passengers,  it  can  be  no  reason 
for  denying  them  the  liberty  to  pass;  since  the  increased  niimber  of  travelers 
would  make  the  refusal  more  extensively  felt  than  at  the  time  the  charters  were 
.granted. 

The  word  ^' empty/'  in  the  ninth  clause  of  the  charter,  hereinbefore  set  out, 
has  been  commented  on  and  some  stress  laid  npon  it  It  is  said  that  the  right 
of  passage  is  given  only  to  vessels  with  commodities  on  board,  or  empty  ves- 
sels; and  that,  as  a  vessel  full  of  passengers  cannot  be  said  to  be  empty,  the 
right  of  passage  is  not  given.  Certainly,  a  vessel  full  of  passengers  cannot  be 
said  to  be  empty  of  passengers.  -But  the  charter  does  not  speak  of  a  vessel 
empty  of  passengers,  but  empty  of  goods;  that  is,  without  cargo.  Locking 
at  the  word  as  it  stands  in  the  law,  and  the  provision  with  which  it  is  asso- 
ciated, its  true  sense  cannot  be  mistaken.  The  section  declares  that  every  ves- 
sel, not  having  commodities  on  board  sufficient  to  pay  the  toll  of  $4,  shall  pay 
so  much  as,  with  the  commodities  on  board,  will  yield  that  sum,  and  every 
empty  boat  or  vessel  shall  pay  $4.  The  word  ^^  empty,"  as  here  used,  evidently 
means  without  cargo.  The  law  is  speaking  of  cargo,  and  of  cargo  only,  and 
not  of  persons  or  passengers.  In  its  broadest  sense,  a  vessel  is  not  perfectly 
empty  when  she  has  a  crew  on  board,  or  ballast,  or  the  ordinary  supplies  for 
the  crew.  But  we  cannot  take  out  of  a  statute  a  single  word  susceptible  of 
different  meanings,  and  expound  it  without  reference  to  the  context,  and  with- 
out any  regard  to  the  subject-matter  of  which  the  legislature  is  speaking,  or  to 
the  provisions  and  language  with  which  it  is  associated.  The  rules  for  the  con- 
struction of  statutes  in  this  respect  are  familiar  and  well  established,  and  can- 
not at  this  day  need  argument  or  illustration.  The  meaning  of  the  word,  when 
it  is  susceptible  of  different  interpretations,  must  be  determined  from  the  con- 
text, and  the  subject-msttter  of  which  the  law-makers  are  speaking.  If  a  differ- 
ent rule  were  adopted,  the  court  would  in  most  cases  defeat  the  intention  of  the 
legislature,  instead  of  performing  its  legitimate  office  of  carrying  it  into  execu- 
tion. In  the  case  before  the  court,  the  word ''  empty  "  must  be  separated  from 
the  context,  and  applied  to  a  subject  of  which  the  legislature  is  not  speaking, 
and  which  does  not  appear  to  have  been  in  its  mind  at  the  time;  that  is,  to 
passengers  instead  of  merchandise,  in  order  to  deduce  an  argument  from  it  in 
support  of  the  power  claimed  by  the  corporation. 

Besides,  the  corporation  does  not  place  its  defense,  nor  does  it  claim  the  right 
to  refuse  a  passage  to  the  vessel,  upon  that  ground.  The  right  it  insists  upon 
in  its  answer  and  resolutions  is,  the  absolute  and  unqualified  right  to  refuse  a 
passage  to  a  vessel  with  passengers,  whether  she  has  a  cargo  or  not,  and 
whether  she  has  a  single  passenger  or  a  multitude.  And  this,  indeed,  is  the 
true  and  only  question  that  can  be  in  controversy.  For  there  is  no  justification 
whatever  to  be  found  in  the  law  for  taking  a  distinction  between  a  single  pas- 
senger and  many  passengers,  or  between  passengers  in  a  vessel  full  of  cargo, 
and  a  vessel  entirely  without  cargo  and  engaged  in  the  passenger  trade.  If  a 
passage  through  may  be  refused  in  one  of  these  cases,  it  may  be  in  all.  Nor 
does  the  company  claim  that  there  is  any  distinction  between  passenger  vessels 
and  vessels  intended  for  the  transportation  of  goods.  For  it  admits,  in  its  cor- 
respondence with  the  complainant,  that  his  vessel,  although  described  as  a  pas- 
senger vessel,  would  be  entitled  to  pass,  provided  he  first  landed  his  passengers, 
or  would  pay  the  toll  on  them  demanded  by  the  company.    The  right  it  claims 
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Mlates  only  to  persons  on  board,  and  not  to-  the  character,  or  pursuits,  or 
objects  of  the  vessel. 

i  Indeed,  if  the  right  claimed  by  the  company  turned  upon  the  construction 
of  the  word  '^  empty,"  and  the  meaning  suggested  in  the  argument  could  be 
maintained,  the  dispute  would  be  of  very  little  importance,  in  point  of  emolu- 
ment, either  to  the  corporation  or  the  navigator.  For  almost  every  vessel 
engaged  in  the  transportation  of  passengers  would  usually,  upon  this  line 
of  navigation,  have  on  board  some  article  liable  to  toll.  And  if  she  had  any 
cargo,  however  small,  she  would  not  pass  as  an  empty  vessel,  but  as  a  vessel  with 
commodities  on  board,  and  be  liable  as  su6h  to  pay  so  much  as  would  make  up 
the  amount  of  toll  imposed  by  law.  If  the  power  of  the  company  to  prohibit, 
therefore,  is  confined  to  vessels  entirely  without  cargo,  it  would  be  of  no  great 
importance  to  them.  But  there  is  so  little  foundation  in  reason,  in  policy,  or 
in  the  language  of  the  law,  for  making  a  distinction  between  a  vessel  with  a 
single  box  or  bale  of  goods,  and  one  without  any,  that  no  one,  we  presume, 
will  seriously  (fontend  for  it.  Certainly,  the  company  relies  upon  no  such  dis- 
tinction. It  claims  the  right  against  all  passenger  vessels,  whether  they  have 
cargo  on  board  or  are  empty  of  cargo. 

Nor  do  we  think  that  any  force  can  be  given  to  the  argument  that  the  trans- 
portation of  passengers  might  require  so  much  of  the  water  of  the  canal  as  to 
destroy  its  nsefulness  in  the  transportation  of  produce.  The  supply  demanded 
for  a  vessel  with  cargo  would  not  be  enhanced  by  the  passengers  on  board* 
Nor  would  she  be  entitled  to  increase  her  speed  on  that  account,  so  as  to  injure 
the  banks  of  the  canal.  Nor  can  the  scarcitv  or  abundance  of  water  influence 
the  construction  of  the  charter.  But  a  conclusive  answer  to  this  argument  is, 
that  no  such  objection  appears  in  the  record.  There  is  no  evidence  upon  the 
subject,  and  the  company,  in  its  answer  to  the  complainant^s  application,  sug- 
gests no  difficulty  in  the  supply  of  water,  nor  that  there  is  hazard  of  interrup- 
tion to  the  transportation  of  produce  on  the  canal  or  danger  to  its  banks. 
Indeed,  they  give  the  complainant  to  understand  that  they  are  entirely  able  to 
comply  with  his  proposal,  and  say  that  they  will  pass  his  boat  through  if  be  will 
land  his  passengers  or  pay  toll  upon  them.  They  refuse  upon  the  ground  that 
they  ara  entitled  to  toll,  and  place  their  defense  on  no  other. 

There  is  nothing  in  the  record  to  show  when  this  right  was  first  claimed  by 
the  company,  nor  whether  it  is  a  new  one  recently  thought  of,  or  one  which  the 
company  claimed  and  exercised  from  the  time  the  canal  went  into  operation. 
Evidently,  it  was  not  the  construction  given  to  the  charters,  either  by  the  leg- 
islature or  the  corporation,  while  the  work  was  in  the  course  of  construction. 
For  while  it  was  in  progress,  subscriptions  to  the  stock  were  proposed  by  Mary- 
land and  Pennsylvania,  by  laws  reciting  the  advantages  which  this  canal  would 
afford  to  the  United  States,  in  transporting  inland  its  armies  and  munitions  of 
war.  These  recitals  show  that  persons  as  well  as  property  were  to  pass  through^ 
and  that  it  was  expected  to  be  a  convenience  for  the  transportation  of  persons^ 
as  well  as  of  property. 

§  925.  In  confstruing  a  charter  every  ambiguity  should  he  taken  against  the 
corporation  aavd  in  favor  of  the  public. 

Upon  the  whole,  therefore,  whether  we  look  to  the  obvious  policy  of  the  com- 
pact between  the  states,  under  which  this  work  was  constructed,  as  indicated 
by  their  respective  charters,  or  to  the  general  and  established  usages  of  inland 
navigation  at  the  time  the  charters  were  granted,  or  to  the  language  of  the 
several  acts  which  define  the  powers  of  the  corporation,  we  see  no  ground  for 
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maintaining  the  right  now  claimed.  And  this  decision  would  be  the  same  if  the 
rale  of  construction  in  relation  to  corporations  was  reversed,  and  every  intend- 
ment was  to  be  made  in  favor  of  the  corporation  and  against  the  public.  For 
if  we  gave  to  the  charters  the  most  liberal  interpretation  in  favor  of  the  com- 
pany, yet  there  is  nothing  in  them  which  even  upon  this  principle  coald,  in  th6 
judgment  of  this  court,  bear  the  construction  insisted  on  by  the  canal  company^ 
nor  confer  the  powers  which  it  claims  to  exercise. 

But  the  rule  of  construction  in  cases  of  this  description,  as  recognized  by  this 
court  in  the  case  of  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet.,  420,  is  this: 
that  any  ambiguity  in  the  terms  of  the  grant  must  operate  against  the  corpo- 
ration and  in  favor  of  the  public,  and  the  corporation  can  claim  nothing  that  is 
not  clearly  given  by  the  law.  We  do  not  mean  to  say  that  the  charter  is  to 
receive  a  strained  and  unreasonable  interpretation,  contrary  to  the  obvious  in- 
tention of  the  grant.  It  must  be  fairly  examined  and  considered,  and  reason^ 
ably  and  justly  expounded.  But  if,  upon  such  an  examination,  there  is  doubt 
or  ambiguity  in  its  terms,  and  the  power  claimed  is  not  clearly  given,  it  cannot 
be  exercised.  The  rights  of  the  public  are  never  presumed  to  be  surrendered 
to  a  corporation,  unless  the  intention  to  surrender  clearly  appears  in  the  law. 

The  questions  before  us  are  of  high  importance  to  the  community,  and  they 
are  emphatically  questions  between  the  rights  of  the  public  and  the  powers  of 
the  corporation.  The  privilege  of  making  this  canal,  and  of  receiving  tolls 
upon  it,  was  gratited  by  the  states  without  any  compensation  to  the  public  but 
the  convenience  it  was  expected  to  afford.  The  states,  as  well  as  the  United 
States,  have  contributed  to  the  expense  of  its  construction.  And  the  court  is 
called  upon  to  decide  whether  the  states'who  chartered  this  company  have  au- 
thorized it  to  exact  any  amount  of  toll  it  may  think  proper  from  their  own 
citizens,  as  well  as  others,  for  the  privilege  of  passing  over  it;  or  may,  if  suck 
be  its  interest  or  policy,  refuse  altogether  the  permission  to  pass.  In  the  opinion 
of  the  court,  the  charters  do  not  confer  either  of  these  powers  up(Hi  the  corpo- 
ration, and  we  shall  certify  accordingly  to  the  circuit  court 

M'Lean,  Nelsox  and  Woodbuby,  JJ.,  dissented. 

ZABBISKIE  u  CLEVELAND,  CX>LUMBnS  ic  CINCINK ATI  EAILROAD  CX>MPAKY, 

(28  Howard,  881-401.    1859.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Opinion  by  Mb.  Justice  OAin>BELL. 

Statement  of  Facts. —  The  appellant  is  a  stockholder  of  the  Cleveland, 
Columbus  &  Cincinnati  Railroad  Company,  a  corporation  existing  by  the  law 
of  Ohio,  and  empowered  to  construct  a  railroad  from  Cleveland  south,  and 
having  a  capital  of  more  than  $4,300,000  distributed  among  above  nine  hun- 
dred stockholders.  The  appellant  complains  that  this  corporation,  in  April, 
1854,  illegally  indorsed  a  guaranty  upon  four  hundred  bonds  of  $1,000  each, 
with  interest  coupons  at  the  rate  of  seven  per  cent,  per  annum,  payable  to  Elias 
Fossett  or  bearer  in  New  York,  in  1869,  that  had  been  issued  in  that  month  by 
the  Columbns,  Piqua&  Indiana  Bailroad  Company,  and  which  were  also  in- 
dorsed by  the  Bellefontaine  &  Indiana  Railroad  Company,  and  the  Indianapolis 
A  Bellefontaine  Railroad  Company,  to  the  prejudice  of  the  stockholders  and 
the  burden  of  the  resources  of  the  said  Cleveland  corporation.     The  object  of 

the  bill  was  to  obtain  a  decree  to  restrain  the  company,  pending  the  suit,  from 
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paying  the  interest,  and,  upon  a  declaration  of  the  illegality  of  the  bonds;,  to 
enjoin  the  corporation  from  applying  any  of  its  effects  to  their  redemption. 

The  three  defendants  are.  holders  of  five  of  the  bonds,  who  have  availed 
themselves  of  the  invitation  of  the  bill  to  all  their  class  to  become  defendants, 
and  who  assert  that  they  are  bona  fide  holders,  and  that  their  securities  are 
valid  obligations  of  the  company.  This  issue  of  the  obligations  of  these  four 
corporations  originated  in  a  negotiation  among  their  officers,  in  1854,  to  deter- 
mine upon  a  uniform  gauge  for  all  their  roads  and  to  promote  intimate  connec- 
tions in  their  transit  operations.  The  Piqua  road  and  the  Indianapolis  road 
were  projected  to  extend  from  Columbus  to  Indianapolis  (one  hundred  and 
eighty-five  miles),  and  were  partially  finished  at  a  gauge  of  four  feet  eight  and 
one-half  inches,  and  had  agreed  to  maintain  this  gauge  for  their  common  in- 
terest. At  Columbus  they  were  to  connect  with  roads  of  the  same  gauge, 
leading  through  Ohio  and  Pennsylvania  to  Philadelphia. 

The  Cleveland  and  the  Belief  on  taine  railroads  were  constructed  upon  the 
Ohio  gauge  of  four  feet  ten  inches,  and  the  companies  were  interested  to  de- 
tach the  other  corporations  from  their  Pennsylvania  connection,  and  to  com- 
bine them  with  their  own  and  other  companies,  whose  roads  passed  through 
Cleveland,  along  the  shores  of  the  lakes  into  New  York,  and  connected  there 
with  the  railroad  and  canal  communications  of* that  state.  The  Piqua  road 
was  at  this  time  finished  only  forty-six  miles,  and  the  company  was  embarrassed, 
and  their  work  suspended  for  want  of  money.  The  Indianapolis  Company 
were  willing  to  change  the  gauge  of  their  road  to  the  Ohio  pattern,  but  were 
withheld  by  their  contract  with  the  Piqua  Company.  In  January,  1854,  the 
Piqua  Company  appointed  a  committee  from  their  board  of  directors  to  nego- 
tiate for  money  or  securities  sufficient  to  complete  their  road,  and  to  discharge 
their  debts,  other  than  bond  debts,  and  were  authorized  to  prepare  six  hundred 
bonds  of  $1,000  each,  of  the  usual  form,  to  be  secured  by  a  mortgage,  being 
the  third  moirtgage  of  their  franchises  and  road.  They  were  also  empowered 
to  determine  the  gauge  of  the  road,  and  either  to  maintain  their  existing  con- 
nections or  to  consent  to  the  adoption  of  the  Ohio  gauge  in  conjunction  with 
the  Indianapolis  Company. 

This  committee  opened  their  negotiations  in  Philadelphia,  but  pending  these 
the  vice-president  of  the  company  (Den nison)  *' sounded  the  inclinations-'  of 
the  Cleveland  Company  by  intimating  that  if  that  company  would  indorse  a 
portion  of  the  bonds,  and  take  some  of  the  stock  of  the  Piqua  Company,  the 
Pennsylvania  connection  would  be  abandoned.  Some  assurance  having  been 
given  by  the  president  of  the  Cleveland  Company  to  him,  he,  with  the  finan- 
cial agent  of  the  company  (Kiel),  arranged  a  contract  with  the  committee  of 
the  Piqua  Company  to  purchase  the  six  hundred  bonds,  to  guaranty  a  subscrip- 
tion for  $50,000  of  their  stock  at  par,  and  to  assume  the  control  of  the  settle- 
ment of  all  controversies  and  questions  concerning  the  gauge  of  the  road. 
These  negotiations  were  pending  from  the  first  week  in  February  until  the 
25th  of  the  month,  when  the  contract  was  reduced  to  writing  and  the  price  to 
be  paid  settled  at  $305,000.  On  the  7th  of  March,  1854,  Dennison  and  Niel 
concluded  a  contract  with  the  three  corporations,  Cleveland,  Indianapolis  and 
Bellefontaine,  by  which  they  consented  to  the  permanent  adoption  of  the  Ohio 
gauge  for  the  Piqua  and  Indianapolis  roads,  and  those  corporations  agreed  to 
guaranty  four  hundred  of  the  bonds  of  the  Piqua  Company  before  mentioned, 
and  to  subscribe  for  $30,000  of  their  stock.  This  contract  was  reported  shortly 
after  to  the  boards  of  the  several  corporations,  and  approved,  and  the  bonds  were 
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issued  and  indorsed,  and  the  stock  subscribed  for  in  April,  1854.  The  tracks 
of  the  several  roads  were  altered  to  conform  to  this  arrangement  shortly  after. 
The  negotiations  and  contracts  of  Dennison  and  Niel  were  for  their  own  ac- 
count and  benefit  The  testimony  is  conclusive  of  the  fact  that  the  members 
of  the  Piqua  board  were  ignorant  of  the  assurances  they  had  received  of  the 
disposition  of  the  Cleveland  and  other  companies  to  enter  into  such  engage- 
ments. Dennison  had  been  a  director  of  this  company  from  its  organization ; 
but  before  signing  the  contract  of  the  25th  February,  with  the  Piqua  Com* 
pany,  he  exhibited  a  written  resignation,  and  that  resignation  was  entered  upon 
the  minutes  of  the  board  before  the  approval  of  the  contract  or  the  issue  of 
the  bonds  to  him  and  his  associate. 

This  transaction  was  reported  to  the  stockholders  of  the  indorsing  corpora- 
tions in  July,  1854,  and  accepted  by  them  as  the  act  of  the  company.  The 
board  of  directors  of  the  Cleveland  Company,  on  the  16th  June,  resolved  that 
there  should  be  submitted  to  a  vote  of  the  stockholders,  at  a  meeting  on  the 
1st  July  proximo,  four  propositions  for  the  aid  of  other  roads  desiring,  to  form 
a  connection  with  that  company,  under  the  fourth  section  of  a  statute  of  Ohio, 
passed  3d  March,  1851.  Among  these  was  the  indorsement  of  four  hundred 
bonds  of  the  Piqua  Company.  Kotice  was  given  of  this  meeting  by  adver- 
tisement in  the  daily  papers  of  Cleveland  and  Columbus,  and  a  daily  paper  in 
Kew  York,  but  it  did  not  disclose  the  object  of  the  meeting.  Above  eighteen 
thousand  shares  of  stock  were  represented,  and  the  following  resolution  was 
adopted  without  a  dissenting  vote:  ^ 

ResdLved^  ''That  the  indorsement  jointly  and  severally  with  the  Belief on- 
taine  &  Indiana  Bailroad  Company,  and  the  Indianapolis  &  Bellefontaine 
Railroad  Company,  of  |400,000  of  the  third  mortgage  bonds  of  the  Columbus, 
Piqua  &  Indianapolis  Railroad  Company,  by  order  of  the  board,  March  6, 
1854,  be  and  the  same  is  approved,  adopted,  and  sanctioned  by  this  meeting, 
as  the  proper  act  of  this  company."  But,  although  there  was  no  dissent  in 
the  vote,  there  was  dissatisfaction  openly  expressed  by  the  proxy  of  the 
appellant,  an.d  of  a  majority  of  the  stockholders  represented  at  the  meeting,  and 
who  declin^  to  vote  on  the  resolution.  The  bonds  were  offered  for  sale  in 
the  city  of  New  York  in  the  summer  of  1854  and  the  spring  of  1855,  und^r  an 
uncontradicted  representation  of  their  validity  through  the  votes  above  men- 
tioned, and  were  freely  purchased  at  fair  prices.  The  interest  was  paid  by  the 
Piqua  Company  until  October,  1855,  when  the  instalment  due  in  that  month 
was  discharged  by  the  indorsers  in  equal  proportions.  In  the  spring  of  1856, 
the  Piqua  Company  having  become  insolvent,  the  appellant  served  a  notice 
upon  the  Cleveland  Company  not  to  pay  any  portion  of  the  principal  and  in- 
terest that  might  become  due  on  the  bonds,  and  required  them  to  sue  for  the 
cancellation  of  their  guaranty,  and  demanded  his  share  of  the  profits  of  the 
company,  without  the  reservation  of  any  part  for  the  payment  of  the  bonds, 
and  immediately  after  filed  the  bill  in  this  cause. 

He  contends  that  the  sale  by  the  Piqua  Company  to  Dennison  and  Niel  is 
void,  under  a  statute  of  Ohio  that  prohibits  any  director  of  a  railroad  company 
to  purchase,  either  directly  or  indirectly,  any  shares  of  the  capital  stock,  or  any 
of  the  bonds,  notes,  or  other  securities,  of  any  railroad  company  of  which  he 
may  be  a  director,  for  less  than  the  par  value  thereof;  and  it  declares:  ''That 
all  such  stocks,  bonds  and  notes,  or  other  securities,  that  may  be  purchased  by 
any  such  directors  for  less  than  the  par  value  thereof,  shall  be  null  and  void." 
lie  insists  that  the  indorsement  of  the  bonds  of  the  Piqua  Company  was  of  no 
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advantage  to  the  Cleveland  Company,  but  was  marely  to  consummate  the  suc- 
cess of  a  speculation  of  Dannison  and  Niel  —  a  speculation  reprobated  by  the 
law  of  Ohio;  that,  the  Cleveland  Company  were  not  empowered  by  their 
charter  to  guaranty  the  contracts  of  corporations  or  individuals;  that  this  in- 
dorsement was  not' required  for  the  construction  of  the  road,  or  in  the  course  of 
the  business  of  the  company,  or  to  promote  an  end  of  the  incorporation;  and 
that  none  of  the  acts  of  the  general  assembly  of  Ohio  authorize  it.  He  denies 
any  efficacy  to  the  vote  of  the  stockholders  in  July,  1854,  because  the  notice  was 
insufficient,  in  the  length  of  the  time  and  in  the  failure  to  disclose  the  purpose 
of  the  call ;  that  more  than  one-half  of  the  stock  of  the  company  was  not  repre- 
sented, and  two-thirds  of  that  present  did  not  vote,  for  the  want  of  proper 
information  and  counsel  on  the  subject.  That  the  meeting  were  ignorant  of 
material  facts;  they  were  not  advised  of  the  relations  of  Dannison  and  Ifiel  to 
the  Piqua  Company,  and  their  connection  with  the  bonds,  when  the  vote  was 
taken ;  and  were  deceived  as  to  the  condition  of  the  Piqua  Company.  He  avers 
that  the  bondholders  are  chargeable  with  notice  of  the  fact  that  the  indorse- 
ment was  made  before  the  meeting  of  the  stockholders,  and  by  the  authority  of 
the  director  only. 

The  testimony  does  not  convict  the  defendants  —  the  bondholders  —  of  com- 
plicity in  the  negotiations  or  contracts  that  preceded  the  issue  of  the  bonds, 
nor  does  any  equivocal  circumstance  appear  in  their  purchase  of  those  securi- 
ties. It  is  proved  that  it  is  a  common  practice  for  railroad  corporations  to 
make  similar  arrangements  to  enlarge  their  connections  and  increase  their 
business.  The  Cleveland  Company  had  encouraged  this  practice  by  precept 
and  example.  In  a  report  of  their  board  of  directors,  in  January,  1854,  the 
company  were  informed  of  their  establishment  of  a  line  of  first-class  steam- 
boats between  Cleveland  and  Buffalo,  and  of  their  guaranty  of  the  bonds  of  other 
companies  for  $300,000;  of  subscriptions  for  stock  to  the  extent  of  $100,000, 
and  of  promised  aid  to  still  another  company.  They  say:  ^^  These  companies 
may  need  additional  assistance,  and  others  proposing  to  intersect  ours  may,  by 
a  moderate  loan  of  money  or  credit,  be  enabled  to  finish  their  roads,  and  estab- 
lish with  us  business  relations,  for  the  mutual  benefit  of  both  parties,  while  the 
advances  on  our  part  may  be  made  safe  and  remunerative.  Unless  advised  of 
your  disapprobation,  the  boa^rd  will  continue  to  pursue  this  policy." 

No  such  disapprobation  was  expressed  as  to  check  the  board  of  directors 
until  the  guaranty  of  these  bonds  had  been  sanctioned,  in  July,  1854,  at  a  meet- 
ing of  the  stockholders.  The  discussion  was  confined  to  the  circle  of  the 
corporation,  until  after  the  failure  of  the  Piqua  Company  to  pay  a  second  in- 
stalment of  interest.  Then  the  appellant  filed  this  bill.  The  frame  of  the  bill 
implies  that  this  contract  exceeds  the  power  of  the  corporation,  and  cannot  be 
confirmed  against  a  dissenting  stockholder.  His  authority  to  file  such  a  bill  is 
supported  upon  this  ground  alone.  Dodge  t?.  Woolsey,  18  How.,  331  (§§  565- 
573,  supra) ;  Mott  v.  Penn.  R.  Co.,  30  Penn.  St.,  1 ;  Manderson  v.  Commercial 
Bank,  28  Penn.  St.,  379. 

The  usual  and  more  approved  form  of  such  a  suit  is  that  of  one  or  more 
stockholders  to  sue  in  behalf  of  the  others.  Beman  v.  Rufford,  1  Sim.  (N.  S.), 
550;  Winch  v.  Birkenhead  H.  Railway  Co.,  5  De  Q.  &  S.,  562;  Mosley  v, 
Alston,  1  Phil.,  790 ;  Wood  v.  Draper,  24  Barb.,  N.  T.  R.  A  court  of  equity 
will  not  hear  a  stockholder  assert  that  he  is  not  interested  in  preventing  the 
law  of  the  corporation  from  being  broken,  and  assumes  that  none  contemplate 
advantages  from  an  application  of  the  common  property  that  the  constitution 
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of  the  company  does  not  authorize.  The  powers  of  the  Cleveland  Company 
are  vested  in  a  board  of  directors  chosen  from  the  company.  They  are  author- 
ized to  construct  and  maintain  their  road,  and  for  that  purpose  can  employ  the 
resources  and  credit  of  the  company  and  execute  the  requisite  securities,  and 
are  required  to  exhibit  annually  a  clear  and  distinct  statement  of  their  affairs 
to  a  meeting  of  the  stockholders. 

§  926.  Statute  of  Ohio  autlwrized  railroad  companies  to  aid^  ly  subscription 
or  otherwise^  other  companies  for  purpose  of  extending  their  connection. 

In  the  year  1851  a  general  law  relating  to  railway  companies  empowered  them, 
*^at  any  time,  by  means  of  their  subscription  to  the  capital  stock  of  any  other 
company,  or  otherwise^  to  aid  such  company  in  the  construction  of  its  railroad, 
for  the  purpose  of  forming  a  connection  of  said  last  mentioned  road  with  the 
road  owned  by  the  company  funishing  such  aid ;  .  .  .  and  empowered  any 
two  or  more  railroad  companies  whose  lines  are  so  connected  to  enter  into  any 
arrangement  for  their  common  benefit,  consistent  with,  and  calculated  to  pro- 
mote, the  objects  for  which  they  were  created :  Provided,  that  no  such  aid 
shall  be  furnished  nor  any  .  .  .  arrangement  perfected  until  a  meeting  of 
the  stockholders  of  each  of  said  companies  shall  have  been  called  by  the  direct- 
ors thereof,  at  such  time  and  place,  and  in  such  manner,  as  they  shall  designate ; 
and  the  holders  of  at  least  two-thirds  of  the  stock  of  such  company  represented 
at  such  meeting  in  person  or  by  proxy,  and  voting  thereat,  shall  have  assented 
thereto." 

This  section  was  re-enacted  in  the  following  year,  in  a  general  act  for  "  the 
creation  and  regulation  of  incorporated  companies  in  Ohio,"  which  last  act 
provides  that  '^  any  existing  company  might  accept  any  of  its  provisions,  and 
when  so  accepted,  and  a  certified  copy  of  their  acceptance  filed  with  the  secre- 
tary of  state,  that  portion  of  their  charters  inconsistent  with  the  provisions  of 
this  act  shall  be  repealed."     Curwen's  Ohio  Laws,  94:9,  1110. 

§  927.  Acceptance  of  legislative  act  by  railway  company  ordinarily  need  not  be 
formal. 

It  is  contended  that  neither  of  these  acts  w;as  accepted  by  the  Cleveland 
Company;  that  the  act  of  1852  superseded  that  of  1851,  and  that  the  former 
could  be  accepted  and  become  obligatory  upon  the  company  only  in  the  mode 
it  prescribed.  Both  of  these  are  general  acts,  and  were  designed  to  enlarge 
the  faculties  of  these  corporations,  so  as  to  promote  their  utility,  and  to  enable 
them  to  accomplish  with  more  convenience  the  objects  of  their  incorporation. 
This  act  of  1851  does  not  divest  any  estate  of  the  company,  or  make  such  a 
radical  change  in  their  constitution  as  to  authorize  the  members  to  say  that  its 
adoption  without  their  consent  is  a  dissolution  of  the  body.  But  for  an  intima- 
tion in  an  opinion  of  the  supreme  court  of  Ohio  (Chapman  v.  Mad  Biver  &  L. 
E.  B.  Co.,  6  Ohio  St.,  119)  to  the  contrary,  we  should  have  been  inclined  to 
adopt  the  conclusion  that  the  act  of  March,  1851,  might  be  operative  without 
the  specific  or  formal  assent  of  the  corporations  to  which  it  refers,  and  was  not 
superseded,  by  the  act  of  1852,  as  to  pre-existing  corporations.  Everhart  v. 
West  Chester  &  P.  B.  Co.,  28  Penn.  St.,  340 ;  Gray  v.  Monongahela  N.  Co., 
2  Watts  &  S.,  156;  Great  Western  B'y  Co.  v.  Bushout,  5  De  G.  «fe  S.,  290. 

§  028.  Jurisprudence  of  Ohio  is  averse  to  repeals  by  implication. 

The  jurisprudence  of  Ohio  is  averse  to  the  repeal  of  statutes  by  implication; 
and,  in  the  instance  of  two  afiirmative  statutes,  one  is  not  to  be  construed  to 
repeal  the  other  by  implication,  unless  they  can  be  reconciled  by  no  mode  of 
interpretation.     Cacss  v.  Dillon,  1  Ohio  St.j  607. 
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§  939.  Whe)*e  a  general  statute  confers  a  power  on  railroad  corporations,  hut 
requires  that  such  power  shall  he  accepted  hy  filing  with  the  secretary  of  state  d 
written  acceptaiice,  a  railroad  company  inay  he  held  responsible  for  the  exercise 
of  such  power,  although  such  acceptance  was  never  filed. 

The  learned  compiler  of  the  laws  of  Ohio  retains  the  act  of  1851  as  valid,  in 
respect  to  the  corporations  then  existing.  But  as  between  the  parties  on  this 
record,  the  acceptance  of  those  acts  may  be  inferred  from  the  conduct  of  the 
corporators  themselves.  The  corporation  have  execated  the  powers  and 
claimed  the  privileges  conferred  by  them,  and  they  cannot  exonerate  them- 
selves from  the  responsibility  by  asserting  that  they  have  not  filed  the  evidence 
required  by  the  statute  to  evince  their  decision.  The  observations  of  Lord  St. 
Leonards  in  the  house  of  lords  (Bargate  v.  Shortridge,  5  H.  L.  Gas.,  297),  in 
reference  to  the  effect  of  the  conduct  of  a  board  of  directors  a9  determining 
the  liability  of  a  corporation,  are  applicable  to  this  corporation,  under  the  facts- 
of  this  case.  "It  does  not  appear  to  me,"  he  says,  "that  if,  by  a  course  of 
action,  the  directors  of  a  company  neglect  precautions  which  they  ought  to 
attend  to,  and  thereby  lead  third  persons  to  deal  together  as  upon  real  transac* 
tions,  and  to  embark  money  or  credit  in  a  concern  of  this  sort,  these  directors 
cannot,  after  five  or  six  years  have  elapsed,  turn  round,  and  themselves  raise 
the  objection  that  they  have  not  taken  these  precautions,  and  that  the  share- 
holders ought  to  have  inquired  and  ascertained  the  matter.  .  .  .  The  way, 
therefore,  in  which  I  propose  to  put  it  to  your  lordships,  in  point  of  law,  i^ 
this :  the  question  is  not  whether  that  irregularity  can  be  considered  as  unimpor- 
tant, or  as  being  different  in  equity  from  what  it  is  in  law,  but  the  question 
simply  is,  whether  by  that  continued  course  of  dealing  the  directors  have  not 
bound  themselves  to  such  an  extent  that  they  cannot  be  heard  in  a  court  of 
justice  to  set  up,  with  a  view  to  defeat  the  rights  of  the  parties  with  whom 
they  have  been  dealing,  that  particular  clause  enjoining  them  to  do  an  act 
which  they  themselves  have  neglected  to  do." 

This  principle  does  not  impugn  the  doctrine  that  a  corporation  cannot  vary 
from  the  object  of  its  creation,  and  that  persons  dealing  with  a  company  must 
take  notice  of  whatever  is  contained  in  the  law  of  their  organization.  This 
doctrine  has  been  constantly  affirmed  in  this  cpurt,  and  has  been  engrafted 
upon  the  common  law  of  Ohio.  Pearce  v,  Madison  <&  L  R  Ck>.,  21  How.,  4^11 
(§§  1559-60,  infra);  Strauss  v.  Eagle  Ins.  Co.,  6  Ohio  St.,  69.  But  the  princi- 
ple includes  those  cases  in  which  a  corporation  acts  within  the  range  of  its^ 
general  authority,  but  &.ils  to  comply  with  some  formality  or  regulation  which 
it  should  not  have  neglected,  but  which  it  has  chosen  to  disregard. 

The  instances  already  cited  of  the  course  of  dealing  of  this  corporation,  and 
others  of  a  similar  nature,  of  which  there  is  evidence  in  the  record,  sufficiently 
attest  that  the  corporation  accepted  the  acts  of  1851  and  1852  as  valid  grants 
of  power;  and  it  would  be  manifestly  unjust  to  allow  it  to  repudiate  the  con- 
tracts which  it  has  made,  because  their  acceptance  of  these  grants  has  not 
been  clothed  in  an  authentic  form.  The  supreme  court  of  Ohio  have  recog- 
nized the  obligation  of  corporators  to  be  prompt  and  vigilant  in  the  exposure 
of  illegality  or  abuse  in  the  employment  of  their  corporate  powers,  and  have 
denied  assistance  to  those  who  have  waited  till  the  evil  has  been  done  and  the 
interest  of  innocent  parties  has  become  involved.  Chapman  v.  Mad  River  R 
Co.,  6  Ohio  St.,  119;  State  v.  Van  Home,  7  Ohio  St.,  327. 

We  conclude  that  the  validity  of  tha  contract  of  the  Cleveland  corporation^ 
under  the  circumstances,  must  be  determined  on  the  assumption  that  it  was 
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authorized  to  exert  the  power  conferred  in  the  fourth  section  of  the  act  of 
March,  1851,  and  twenty-fourth  section  of  the  act  of  May,  1852. 

In  deciding  upon  the  validity  of  this  contract,  we  deem  it  unimportant  to 
settle  whether  Dennison  was  a  director  of  the  Piqua  Company  the  25th  Febru- 
ary, 1854,  when  he  signed  the  contract  with  the  committee  of  the  Piqua  board 
of  directors;  or  whether  that  contract  was  affected  by  its  ratification  by  the 
board  after  his  resignation  was  entered  tipon  the  minutes,  or  by  the  subsequent 
consummation  of  the  contract,  in  the  reciprocal  transfer  of  the  securities  and 
payment  of  the  consideration;  or  whether,  as  matter  of  law,  the  bonds  of 
the  Piqua  Compan3%  commercial  in  their  form,  payable  to  another  party,  and 
issued  after  his  resignation,  are  null  and  void. 

§  930.  A  valid  guaranty  of  a  hond  may  impose  an  oMigation  upon  the  guaTwnr- 
tar^  independent  of  that  of  the  priyicipal. 

The  contract  of  the  guarantors  indorsing  the  bonds  is  a  distinct  contract^ 
and  may  impose  an  obligation  upon  them  independently  of  the  Piqua  Com- 
pany. In  the  absence  of  a  personal  incapacity  of  Dennison  to  deal  with  his 
principal,  the  issue  of  the  bonds  by  the  directors  of  the  Piqua  Company  is  an 
ordinary  act  of  administration;  and  bonds  in  such  form,  it  is  admitted,  '^  chal- 
lenge confidence  wherever  they  go."  We  perceive  no  illegality  in  their 
delegation  to  them  of  the  power  to  determine  whether  the  Ohio  or  Pennsyl- 
vania gauge  should  be  adopted,  or  their  sale  of  the  privilege  to  adjust  the  con- 
troversies and  questions  relating  to  it.  Their  adoption  of  the  Ohio  gauge  was 
a  solution  of  all  the  difiiculties;  it  enabled  the  Indianapolis  Company  to  adopt 
it;  it  superinduced  the  resulting  consequence  of  running  connections  among 
the  four  corporations;  it  secured  profits  to  the  guarantors;  it  imposed  the 
burden  of  relaying  their  track  upon  the  Piqua  Company.  Their  contract  to 
adopt  this  gauge  and  to  form  the  corresponding  connectiops  is  a  valuable  con- 
sideration, and  the  Piqua  Company  have  fulfilled  the  engagements  that  Denni- 
son i^nd  Niel  were  authorized  to  stipulate  on  their  behalf.  There  is  testimony 
that  the  bargain  was  a  hard  one  for  the  guarantors,  and  argument  that  it  was 
probably  an  unjust  one,  and  possibly  fraudulent  in  reference  to  the  stockhold- 
ers of  the  Cleveland  Company.  But  the  bill  is  framed,  not  to  obtain  rel^ 
from  error  or  fraud  in  the  administration  of  the  powers  of  the  company  by 
their  trustees,  but  against  the  exercise  of  powers  that  did  not  belong  to  the 
corporation,  and  which  the  body  could  not  confirm,  except  by  a  unanimous 
Tote.     Foss  V.  Harbottle,  2  Hare,  461 ;  2  Phil.  Ch.,  740. 

§  931.  A  corporation  as  much  as  an  individual  may  he  estopped  hy  its  silence 
and  course  of  conduct. 

We  proceed  to  consider  of  the  effect  of  the  sanction  given  to  the  arrange- 
ments of  the  Cleveland  Company,  through  Dennison  and  Niel,  with  the  Piqua 
Company,  by  the  vote  of  the  meeting  in  July,  1854.  It  is  objected  that  the 
notice  of  this  meeting  was  insufficient,  and  that,  unprepared  as  the  corporators 
were,  the  proxy  appointed  by  the  non-resident  stockholders  was  overpowered 
by  the  heat  and  passion  of  the  directors  and  their  adherents.  There  is  some 
force  in  the  complaint  that  this  meeting  was  not  conducted  with  a  due  respect 
for  the  social  rights  of  a  portion  of  the  stockholders.  But  the  time,  place  and 
manner  of  the  meeting  were  appointed  by  the  directors,  as  the  act  of  1851  per- 
mits. The  proxy  of  the  appellant  was  there,  exhibited  his  instructions,  dis- 
cussed the  propositions  submitted,  and  declined  to  vote,  when  his  vote  would 
have  controlled  the  action  of  the  meeting.  Since  that  time,  several  annual 
meetings  have  been  held,  at  which  the  appellant  was  represented.    The  cir- 
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cumstances  of  the  contract  and  its  effects  have  been  developed,  and  yet  the 
resolution  sanctioning  this  contract  has  not  been  rescinded.  It  may  ba  that 
among  the  stockholders,  and  within  the  corporation,  the  cause  of  this  procras- 
tination and  hesitancy  to  act  upon  the  subject  may  be  estimated  properly.  But 
we  are  to  regard  the  conduct  of  the  corporation  from  an  external  position. 
The  community  at  large  must  form  their  judgment  of  it  from  the  acts  and 
resolutions  adopted  by  the  authorities  of  the  corporation  and  the  meeting  of 
the  stockholders,  and  by  their  acquiescence  in  them.  These  negotiable  securi- 
ties have  been  placed  on  sale  in  the  community,  accompanied  by  these  resolu- 
tions, and  votes,  inviting  public  confidence*  They  have  circulated  without  an 
effort  on  the  part  of  the  corporation  or  corporators  to  restrain  them,  or  to  dis- 
abuse those  who  were  influenced  by  these  apparently  official  acts.  Men  have 
invested  their  money  on  the  assurance  they  have  aflFor^ed. 

A  corporation,  quite  as  much  as  an  individual,  is  held  to  a  careful  adherence 
to  truth  in  their  dealings  with  mankind,  and  cannot,  by  their  representations 
or  silence,  involve  others  in  onerous  engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  had  superinduced.  The  opinion  of  the 
court  is,  that  the  injunction  granted  upon  the  bill  of  the  appellant  was  im- 
provjdently  granted,  and  that  he  is  not  entitled  to  the  relief  he  has  sought; 
and  that  the  decree  of  the  circuit  court  dissolving  the  injunction  and  dismiss- 
ing the  bill  is  correct,  and  must  be  affirmed. 

§  932.  In  general. —  A  natural  person  can  do  whatever  is  not  forbidden  by  law.  A  cor- 
poration can  do  only  what  is  authorized  by  its  charter.  Railroad  Co.  v.  Harris,  13  WaU.,  65 
(§§  1166-74).    See  §§  80,  31,  780-786. 

§  988.  The  only  rights  which  a  corporation  can  claim  are  the  rights  which  are  given  to  it 
as  a  corporation  and  not  the  rights  which  belong  to  its  members  as  citizens  of  a  state.  Bank 
of  Augusta  V.  Earle,  13  Pet.,  519  (g§  1123-35). 

§  984.  Corporations  have  no  powers  except  such  as  are  granted  or  necessarily  implied  by 
their  charter.  City  of  Wheeling  v.  Mayor  of  Baltimore,*  1  Hughes,  90 ;  PuUan  v,  Cincinnati 
&  Chicago  R.  Co.,  4  Biss.,  35. 

§  985.  In  construing  a  charter  no  privileges,  powers  or  exemptions  pass  save  such  as  are 
conferred  in  unambiguous  language.    Moran  v.  Commissioners  of  Miami  Co.,  2  Black,  723. 

§  986.  The  power  of  a  corporation  to  do  business  and  make  contracts  is  limited  by  its  char- 
ter.   State  Ins.  Co.  v.  Redmond,*  1  McC,  308. 

g  987.  Charters  are  strictly  construed.  No  franchise  not  expressly  granted  or  necessarily 
implied  is  allowed.     Cambloss  v.  Philadelphia  &  Reading  R  Co.,*  9  Phil.,  411. 

§  988.  The  grant  of  privileges  and  exemptions  to  a  corporation  is  strictly  construed 
against  the  corporation  and  in  favor  of  the  public.  Ohio  L.  Ins.  &  T.  Co.  v.  Debolt,  16 
How.,  435. 

§  939.  In  construing  charters,  the  rule  of  construction  existing  in  the  English  common 
law  will  be  adopted;  no  new  and  adverse  rule  of  construction  in  favor  of  companies  wUl 
be  introduced.    Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  545. 

§  940.  Whenever  any  power  of  the  state  is  said  to  be  surrendered  or  diminished,  whether 
it  be  the  taxing  power  or  any  other  affecting  public  interest,  the  grant  must  be  strictly  con- 
strued against  the  corporation  and  in  favor  of  the  public.     Ibid, 

§  941.  All  rights  which  are  asserted  against  the  state  must  be  clearly  defined,  and  not 
raised  by  inference  or  presumption.  If  a  charter  of  incorporation  is  silent  about  a  power,  it 
does  not  exist.  If,  on  a  fair  reading  of  a  charter,  reasonable  doubts  arise  as  to  the  proper 
interpretation  to  be  given  to  it,  such  doubts  are  to  be  solved  in  favor  of  the  state.  Where  it 
is  susceptible  of  two  meanings,  one  restricting  and  the  other  extending  the  powers  of  the 
corporation,  that  construction  is  to  be  adopted  which  works  the  least  harm  to  the  state. 
But  if  there  is  no  ambiguity  in  the  charter,  and  the  powers  conferred  are  plainly  marked  and 
their  limits  can  be  readily  ascertained,  then  it  is  the  duty  of  the  court  to  sustain  and  uphold 
it,  a«d  to  carry  out  the  true  intention  and  meaning  of  the  parties  to  it.  Bingham  ton 
Bridge  Case,  3  Wall.,  81. 

§  942.  A  grant  of  privileges  to  a  corporation  is  to  be  construed  strictly  against  the  corpo- 
ration and  in  favor  of  the  public,  and  nothing  passes  except  what  is  given  in  clear  and  ex- 
plicit terms.    Rice  v.  Railroad  Co.,  1  Black,  858. 
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§  948.  A  corporation  created  by  statute  can  exercise  no  powers,  and  has  no  rights,  except 
8uch  as  are  expressly  given  or  necessarily  implied.    Huntington  v.  Savings  Bank,  6  Otto,  888. 

§  944.  Where  words  used  in  a  charter  would  otherwise  admit  of  different  meanings,  one  of 
which  would  abrogate,  restrict  or  abridge  independent  rights,  profits  or  facilities  of  the  pub- 
lic, Tield,  that  the  meaning  most  favorable  to  the  interest  of  the  public,  and  most  adverse  to 
that  of  the  company,  should  be  adopted,  because  the  company,  in  bargaining  with  the  public, 
ought  to  take  care  to  express  distinctly  what  is  intended.  Cambloss  v.  Philadelphia  Sc  Reading 
R.  Co.,*  9  Phil..  411. 

§  945.  But  a  different  or  qualified,  if  not  an  opposite,  rule  of  construction  applies  to  ques- 
tions as  to  the  capacity  of  the  acts  to  improve  the  means  and  increase  the  facilities  of  trans- 
portation, or  otherwise  to  enlarge  t)ie  sources  or  extend  and  develop  the  legitimate  profits 
derivable  from  the  various  uses  of  the  corporate  franchises.  Useful,  incidental  or  auxiliary 
corporate  functions  may  be  attributable  by  necessary  or  fair  implication.    Ibid, 

§  946.  Where  a  canal  company  is  authorized  to  erect  or  raise  a  dam,  it  must,  as  against  ri- 
parian proprietors,  exercise  the  right  according  to  the  method  pointed  out  in  its  charter. 
Famum  v.  Blackstone  Canal  Co.,*  1  Sumn.,  59. 

§  947.  A  corporation  is  never  presumed  to  have  violated  its  charter.  Therefore  it  is  unnec- 
essary for  a  bank  or  other  corporation  to  allege  that  it  received  a  note  or  other  piece  of  prop- 
erty in  the  usual  course  of  its  business.    New  York  Dry  Dock  Co.  v.  Hicks,  8  McL,  115. 

§  948.  Corporate  powers,  strictly  speaking,  are  such  as  are  peculiar  to  corporations  and  es- 
sential to  their  being,  and  not  such  powers  as  are  usually  or  may  be  possessed  and  enjoyed 
indefinitely  by  corporations  and  natural  persons.  Southern  Pac.  R.  Co.  v.  Orton,  6  Saw., 
159. 

§  949.  The  determination  of  the  nature  and  extent  of  the  rights  granted  by  legislative 
charter  must  be  derived  from  the  language  of  the  charter  itself.  State  Lottery  Co.  v.  Fitz- 
patrick,  8  Woods,  252. 

§  950.  Implied  powers. —  Corporate  powers  can  never  be  created  by  implication  nor  ex- 
tended by  construction.  And  a  railroad  corporation  can  build  no  piece  of  road  without 
legislative  authority.    Coe  v.  Hart,*  6  Am.  L.  Reg.,  27. 

§  951.  A  provision  in  a  charter  enumerated  certain  powers  granted,  and  in  conclusion  pro- 
Tided  that  the  board  may  "  do  all  other  acts  as  natural  persons."  Held,  that  this  last  clause 
must  be  construed  to  mean  the  doing  of  the  acts  embraced,  but  not  specified,  in  the  powers 
granted,  and  not  to  confer  authority  generally  to  act  as  natural  persons.  Erwin  v,  St.  Joseph 
Board  of  Public  Schools,*  12  Fed.  R.,  680;  S.  C,  2  McC,  608. 

§  952.  A  subsequent  section  of  the  same  charter  enumerated  certain  powers  granted  to  a 
school  board,  and  concluded  by  authorizing  it  '*  generally  to  do  all  lawful  and  proper  acts 
which  may  be  proper  and  convenient  to  carry  into  effect  the  objects  of  the  said  corporation." 
JEteld,  that  this  last  clause  must  be  construed  with  reference  to  the  powers  previously 
granted  in  the  same  section.  That  it  could  not  be  viewed  in  connection  with  the  provision 
in  the  preceding  section  authorizing  the  board  to  do  all  other  acts  as  natural  persons,  so  as  to 
empower  it  to  create  a  debt  for  school  purposes  and  issue  bonds  therefor.  As  to  the  words 
**  proper  and  convenient,"  held,  that  they  suggested  the  exercise  of  caution  in  doing  the 
manifold  acts  which  the  board  were  called  upon  to  perform  in  the  management  of  the 
schools;  and  held  further,  that  these  provisions  were  limited  by  a  subsequent  section  limit- 
ing the  taxes  to  be  raised  for  school  purposes  to  '*  one-fifth  of  one  per  cent.,"  wliich  limitation 
^wastobe  held  authoritative  and  binding  upon  the  board,  having  been  sanctioned  by  the  people 
of  St.  Joseph  in  adopting  the  charter;  and  held  further,  that  subsequent  legislation  with 
reference  to  the  St.  Joseph  school  had  not  authorized  the  school  board  in  that  city  to  create 
a  debt  to  build  school-houses  or  to  issue  bonds  therefor,  hence  concludv^d  that  the  St.  Joseph 
board  of  public  schools  had  no  power  under  its  charter,  nor  under  the  law  of  1855,  regarding 
towns  and  villages,  made  part  of  the  charter,  to  issue  school  bonds,  the  coupons  whereof  are 
in  controversy,  and  that  no  action  would  lie  upon  such  coupons.    Ibid. 

§  953.  Where  a  large  tract  of  lands  had  been  granted  by  the  state  of  Connecticut  to  certain 
sufferers,  and  a  company  incorporated  for  the  management  of  these  lands,  and  power  was 
given  to  the  corporation  to  levy  and  collect  taxes  upon  the  said  lands  for  the  purpose  of  de- 
fraying the  necessary  expenses  of  said  company,  and  of  extinguishing  the  Indian  claim  of 
title  to  the  land,  and  of  surveying,  locating  and  making  partition  thereof,  "  and  all  other 
necessary  expenses  of  said  company,"  the  court  charged  the  jury  that,  as  the  power  to  levy 
a  tax  upon  the  land  to  be  paid  to  the  state  had  not  been  enumerated  in  the  act  granting  pow- 
ers to  the  corporation,  such  a  power  was  not  included  in  the  general  words,  **  all  other  nec- 
essary expenses  of  said  company."    Knowles  v.  Beaty,  1  McL.,  41. 

g  954.  Issuing  notes. —  An  act  providing  that  no  moneyed  corporation  subject  to  it  *' shall 
issue  any  bill  or  note  of  the  said  corporation  unless  the  same  be  made  payable  on  demand 
and  without  interest,"  is  violated  by  a  note  not  payable  on  demand,  but  on  time,  issued  by  a 

421 


»&»-968*  CORPOEATTONS — PRITATK 

bonk.  Such  notes,  being  against  the  statute,  are  void.  The  holder  of  them  ia  not  a  holder 
without  notice.  The  statute  whose  provisions  make  such  notes  void,  being  a  public  law.  Is 
notice  to  all  persons  of  their  invalidity.  This  applies  to  persons  out  of  the  state  passing  the 
statute  tlie  same  as  to  those  within  It.  Root  v.  Godard,*  8  McL.,  10)S;  Boot  v,  Wallace,  4 
McL.,  8;  Davis  v.  Bank  of  River  Raisin,  4  McL.,  887. 

g  9o5.  An  insurance  corporation  has  the  power,  without  express  authority,  to  issue  nego- 
tiable paper  for  loans  of  money  made  to  it  and  used  for  the  legitimate  purposes  of  its  busi- 
ness.   In  re  Hercules  Mut.  L.  Assui-ance  Society,  6  Ben.,  85. 

g  tKS6.  When  a  corporation  has  power  under  any  circumstances  to  iaaae  negotiable  securi- 
ties, the  bona  fide  holder  has  the  right  to  presume  that  they  were  issued  under  the  circum- 
stances which  give  the  requisite  autliority,  and  they  are  no  more  liable  to  be  impeached  for 
such  an  infirmity  in  the  case  of  such  a  holder  than  any  other  negotiable  paper.  (Citing 
City  of  Lexington  v.  Butler,  14  Wall.,  282,  298;  Gelpcke  v,  Dubuque,  1  WalL,  203;  Knox  Co. 
V.  Aspiuwall,  21  How.,  539;  Supervisors  v.  Schenck,  5  Wall.,  784;  Bissellt?.  Jefferson  vilie,  24 
How.,  287.)    Ex  parte  Estabrook,*  2  Low.,  547. 

§  957.  Power  to  borrow  money.—  A  power  to  borrow  money  not  to  exceed  $50,000  is  ex- 
hausted by  borrowing  that  sum  of  money.  Corbett  v.  Woodward,  5  Saw.,  410.  See 
§787. 

§  95B.  The  power  to  borrow  money  does  not  authorize  a  timber  company  to  engage  in  the 
business  of  banking  in  order  to  faciiitate  the  securing  of  loans.  Sumner  v.  Marcy,*  8  Woodb. 
&  M.,  105. 

g  959.  A  corporation  whose  power  to  borrow  is  restricted  to  sums  not  exceeding  one-tenth 
of  its  capital  stock  is  estopped  from  setting  up,  as  a  defense  to  an  action  against  it  for  money 
loaned  to  and  used  by  it,  that  it  exceeded  its  powers  in  making  the  loan.  Gk>ld  Mining  Co. 
V.  National  Bank,  6  OUo,  641. 

§960.  Mortgage  of  after-acquired  property.— A  railway  company  mortgaged,  not  only 
the  property  owned  by  it  at  the  time  ot  making  the  mortgage,  but  also  that  which  it  might 
afterwards  acquire.  Held^  that  the  mortgaging  of  future  acquired  property  by  railroad  com- 
panies is  sustained,  either  upon  the  ground  that  it  is  in  the  nature  of  an  accretion  or  that  the 
railroad  has  made  an  executory  contract,  which,  though  void  in  law,  will,  in  equity,  be  al- 
lowed to  become  eifective  wlien  and  as  the  property  comes  into  existence.  (Pennock  v,  Coe, 
28  How.,  124;  Holryod  v.  Martin,  9  Jurist,  215;  Phillip  v,  Winslow,  18  B.  Mon.,  431.)  Held, 
further,  that,  as  the  mortgage  in  question  embraced  property  which  the  mortgagor  company 
could  not  legally  convey,  or  even  own,  and  aboat  wliich  it  could  not  make  a  valid  executory 
contract,  its  mortgage  of  such  property  was  l)eyond  its  corporate  authority  and  ultra  vires, 
'  *  It  may  be  seriously  doubted  whether  a  mortgage,  by  a  railroad  company,  of  future  to  be 
acquired  property,  ever  goes  beyond  the  property  which  the  company  then  has  the  legal  right 
to  acquire.  If  it  embraces  property  which  the  company  had  no  corporate  authority  to  ac- 
quire at  the  time  of  the  mortgage,  it  may  not  be  sustained,  either  upon  the  accretion  idea  or 
that  it  is  an  executory  contract  which  equity  will  enforce  in  the  nature  of  a  specific  perform- 
ance."   Hodder  v,  Kentucky  &  Great  Eastern  R.  Co.,*  7  Fed.  R.,  793. 

§  961.  A  railway  company  had  authority  to  mortgage  property  which  it  might  subee- 
quently  acquire  under  its  existing  charter,  which  gave  it  authority  to  build  branches  to  its 
main  stem  of  road.  Held,  that  this  conferred  upon  it  no  authority  to  mortgage  an  after- 
acquired  railroad  line  which  was  a  part  of  the  company's  main  trunk  road,  and  which 
had  been  purchased  from  another  company  without  first  securing  the  consent  of  a  majority 
of  its  stock  to  such  purpose,  as  was  required  by  the  charter  of  the  other  company.  Such  after- 
acquired  line  of  railroad  was  not  a  branch  road  which  the  company  was  authorized  to  build 
nor  a  lawfully  acquired  portion  of  its  main  line.    Ibid. 

§  902.  Power  to  hold  property. —  Though  an  act  of  incorporation  provides  that  the  corpo- 
lution  shall  have  the  power  to  hold  property  to  such  an  amount  only  that  its  proceeds  shall 
not  exceed  a  certain  clear  sum  annually,  yet  where  property  is  devised  to  it  to  an  amount 
which  would  increase  the  annual  income  beyond  the  sum  limited,  the  corporation  will  still 
take  title  to  the  property,  though  such  taking  might  render  it  liable  to  proceedings  against  it 
for  a  violation  of  its  charter.  Certain  things  are  ultra  vires  of  a  corporation ;  but  wlien  it 
has  the  power  to  hold  property,  and  is  forbidden  to  hold  beyond  a  certain  amount,  the  matter 
being  one  of  degree  merely,  or  more  or  less,  this  is  not  a  question  of  ultra  vires,  but  of  a  vio- 
lation of  its  charter.  Individuals  cannot  call  in  question  the  propriety  of  the  acts  of  the  c<Mr- 
poration.  The  state  alone  can  do  so,  if  it  sees  fit.  Jones  t^  Habersham,  8  Woods,  475.  See 
§§  79S-801. 

§  968.  By  the  common  law,  corporations  have  a  right  to  purchase  and  hold  property  so  far 
as  it  n  ay  be  necessary  to  carry  into  execution  the  purposes  and  objects  for  which  they  were 
created.  And  a  company  incorporated  by  the  name  of  *' B4^n chard's  Gun-stock  Turning 
Factory/'  and  vested  with  all  the  powers  and  rights  vested  by  law  in  manufacturing  corpora- 
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tions  in  the  state,  waa  held  to  poeeess  authority  to  purchase  a  patent  for  turning  gun-stocks. 
BIanchard*8  Qan-stock  Turning  Factory  v.  Warner,  1  Blatch.,  258. 

§  964.  Where  a  corporation  is  authorized  to  hold  property  for  specific  purposes,  any  inquiry 
4bB  to  whether  the  property  held  by  it  is  suitable  for  such  purposes  is  to  be  made  by  the  state 
only ;  it  cannot  be  instituted  by  third  persons.    Cowell  v.  Springs,  10  Otto,  60. 

§  965*  Power  to  hotd  land. —  Manufacturing  and  boom  companies  that  have  acquired  land 
for  the  purpose,  foreign  to  their  charters,  of  raising  cranberries  thereon,  may  recover  dam- 
.agea  from  a  railw^ay  company  for  injuries  to  such  lands  caused  by  its  negligence.  The  com- 
pany causing  the  injury  cannot  be  heard  to  say,  in  a  collateral  proceeding  and  by  way  of 
defense  to  a  suit  for  damages  that  the  corporation  was  not  permitted  by  its  charter  to  acquire 
title  to  the  property,  or  that  it  had  acquired  it  for  purposes  unauthorized  by  law.  Farmers* 
I*  A  T.  Co.  V.  Green  Bay  &  M.  R.  Co.,  13  Fed.  R.,  776.    See  §§  798-801. 

§  966.  At  common  law  a  corporation,  unless  prohibited,  may  purchase  and  hold  real  estate. 
New  York  Dry  Dock  Co.  v.  Hicks,  8  McL.,  115. 

g  967.  A  recognition  by  the  crown  of  the  existence  of  ''The  Society  for  the  Propagation  of 
the  Gkwpel  in  Foreign  Parts,"  and  of  its  capacity  to  take  and  hold  lands,  would  confer  upon 
it  power  to  take  lands,  even  if  it  had  not  previously  existed.  Society  for  Propagation  of  the 
Gospel  tJ.  Town  of  Pallet,  4  Pet.,  603. 

^  968.  In  the  absence  of  legislative  restriction  a  railway  company  has  unlimited  power  to 
take  and  hold  real  estate.    Blackburn  v.  Selma,  etc.,  R.  Co.,  3  Flip.,  535  (§^  1179-86). 

§  989.  Where  a  railway  corporation  is  properly  organized,  and  is  authorized  by  law  to  take 
and  hold  lands  for  some  purposes,  a  stranger  will  not  be  permitted  to  say  that  it  holds  its 
land  grant  unlawfully.  This  Is  a  matter  between  the  state  and  the  corporation.  Southern 
Pac.  R.  Co.  V.  Orton,  6  Saw.,  186. 

IS  970.  No  principle  of  law  exists  against  the  validity  of  a  deed  given  to  a  New  York  cor- 
poration for  land  lying  in  the  state  of  Michigan,  whether  it  be  conveyed  to  secure  the  pay- 
ment of  a  demand  ot  in  satisfaction  of  it.  ^New  York  Dry  Dock  Co.  v.  Hicks,  6  McL.,  111. 

§  971.  Power  to  mortgage. —  The  authority  in  the  charter  of  a  corporation  to  mortgage  its 
property  includes  the  power  to  make  a  deed  of  trust  in  the  nature  of  a  mortgage.  PuUan  v, 
Cincinnati  &  Chicago  R.  Co.,  4  Bias.,  85.  ■ 

§  972.  The  power  given  lu  the  charter  of  a  railway  corporation  to  mortgage  its  whole 
road  necessarily  gives  power  to  mortgage  any  part  of  it  The  court  is  of  opinion  that  the 
power  to  mortgage  the  road  exists  without  legislative  authority.    IbidL 

%  973.  An  unauthorized  and  void  mortgage,  being  uUra  vires  of  a  corporation,  is  a  fraud 
ttpon  general  creditors  of  a  company,  who  may  impeach  it.    Moran  v.  Strauss,  6  Ben.,  361. 

§  974.  Seventy- five  shares  had  originally  been  lawfully  issued  as  full  paid  stock.  They 
passed  from  the  parties  to  whom  they  were  issued  to  P.  &  F.  as  trustees,  as  working  capital, 
for  the  benefit  of  stockholders,  to  be  disposed  of  under  the  direction  of  the  board  of  trustees 
of  the  company.  F.  died.  A  sale  in  good  faith  was  made  by  P.  of  the  shares  to  H.  O.  F.  It 
was  approved  by  the  board.  Held,  that  the  sale  was  valid  so  as  to  authorize  H.  O.  F.  to  join 
in  consenting  to  a  mortgage  by  the  company.    Ibid, 

§975.  Where  a  corporation  had  power  to  hold  real  estate  for  certain  purposes,  but  no 
power  to  mortgage  it,  the  taking  of  the  title  in  the  name  of  an  agent,  and  the  execution  of  a 
mortgage,  amounted  to  a  violation  of  the  law,  and  an  agreement  to  indemnify  the  agent  was 
-void  as  against  an  innocent  stockholder.    Cox  v.  Gould,*  4  Blatch.,  846. 

§  976.  And  a  stockholder  not  being  liable  for  any  debt  not  to  be  paid  within  a  year  from  the 
time  it  was  contracted,  it  was  held  that  the  debt  due  the  agent  on  the  contract  of  indemnity 
was  contracted  at  the  time  the  agreement  was  made,  and  not  at  the  time  payment  was  made. 
Ibid. 

§  977.  A  corporation  cannot,  without  express  legislative  authority,  either  sell  or  mortgage 
its  franchises.  Authority  in  the  charter  of  a  railroad  company  to  mortgage  **its  road,  in- 
come and  other  property,*'  does. not  give  it  power  to  mortgage  its  franchises.  But  the  deed  of 
trust  is  not  void  as  to  the  other  property  mortgaged,  because  of  its  unauthorized  mortgage  of 
its  franchise.    PuUan  v,  Cincinnati  &  Ch.  R.  Co.,  4  Biss.,  85. 

$  97S.  The  charter  of  the  Kentucky  &  Great  Eastern  Railroad  Company  gave  the  board 
of  directors  and  president  the  general  management  and  control  of  the  property,  business  and 
affairs  of  the  said  company.  It  also  authorized  the  company,  in  order  to  secure  the  prompt 
payment  of  interest  and  principal  of  its  bonds,  to  execute  a  mortgage  or  deed  of  trust.  Another 
section  of  the  charter  provided  for  consolidating  the  company  with  any  other  railroad  com- 
pany, but  required  the  holders  of  a  majority  of  the  stock  to  concur  in  any  such  consolidation. 
M^d,  that  the  directors  and  president  had  power  to  issue  mortgage  bonds  and  secure  them 
upon  the  property  of  the  company  without  requiring  the  concurrence  of  a  majority  of  the 
stock,  this  requirement  being  held  to  relate  to  a  different  provision  in  the  charter.  Hodder 
v.  Kentucky  &  Great  Easterii  R'y  Co.,*  7  Fed.  R.,  79a 


§§  »  79-988.  CORPORATIONS  —  PRIVATE. 

§  979.  The  act  of  the  legislature  of  Illinois  of  February  10, 1849,  enacted  that  corporations 
'*  shall  by  their  corporate  name  be  capable  in  law  of  purchasing,  holding  and  conveying  any 
real  and  personal  estate  which  may  be  necessary  to  enable  the  said  company  to  carry  on  their 
operations  named  in  such  certificate,  but  shall  not  mortgage  the  same  or  give  any  lien  there- 
under." The  Illinois  statute  of  February  18,  1857,  was  in  many  respects  similar  to  the  act  of 
1840,  but  differed  in  one  respect,  in  that  it  did  not  prohibit  corporations  from  mortgaging  their 
property  or  giving  liens  upon  it.  Held,  that  the  law  of  1857  must  be  construed  as  independ- 
ent of  the  law  of  1849,  and,  therefore,  that  a  mortg^e  made  of  its  property  by  a  dorporatioa 
created  under  the  law  of  1857  was  valid.     Gaytes  v.  Lewis,*  2  Biss.,  138. 

§  980.  Doctrine  of  ultra  Tires.—  Ck)rporations  are  presumed  to  contract  within  their 
powers.  The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation,  should  not 
be  allowed  to  prevail  when  it  would  defeat  the  ends  of  justice  or  work  a  legal  wrong.  Rail- 
way Co.  V.  McCarthy,  6  Otto,  267. 

§  981.  The  doctrine  of  tdtra  vires,  when  invoked  for  or  against  a  corporation,  should  not 
be  allowed  to  prevail  where  it  would  defeat  the  ends  of  justice  or  work  a  legal  wrong.    Ibid, 

§  982.  Covenants  in  a  corporation's  contract  will  not  be  canceled  because  their  effect  is  to 
ultimately  force  it  into  a  partnership  ultra  vires.    Marble  Co.  v,  Ripley,  10  WalL,  341. 

§  988.  Acts  of  majority  binding. —  The  acts  of  a  majority  of  a  corporation  are  binding  on 
the  whole  when  confined  to  its  ordinary  transactions,  and  consistent  with  the  original  objects 
of  its  formation.  Mowrey  v.  Indianapolis  &  Cincinnati  R.  Co.,  4  Biss.,  78  (§.^  1565-73).  See 
g§  71,  596. 

§  984.  Where  a  corporation  acts  within  the  scope  of  its  powers,  the  will  of  the  majority 
properly  expressed  is  conclusive;  but  the  will  of  the  majority  cannot  validate  acts  which  are 
ultra  vires.    Heath  r.  Erie  R'y  Co.,*  8  Blatch.,  347.  '    » 

§  985.  Payment  of  salaries. —  Salaries  of  officers  of  a  railway  company  are  a  necessary 
part  of  the  expenses  of  constructing  the  railway,  and  may  be  paid  out  of  the  const ructioa 
fund,  or  bonds  used  to  raise  construction  funds,  unless  restricted  by  the  charter.  Blackburn 
V.  Selma,  etc.,  R.  Co.,  2  Flip.,  525  (§j5  1179-86). 

§  986.  Priyate  corporations  — Eminent  domain. —  Merely  in  a  popular  sense,  a  canal  com- 
pany is  a  public  corporation,  inasmuch  as  it  is  created  for  the  public  benefit  Yet  if  the 
whole  interest  does  not  belong  to  the  government,  or  if  the  corporation  is  not  created  for  the 
administration  of  political  or  municipal  power,  it  is  a  private  corporation ;  thus,  all  bank, 
bridge,  turnpike,  railroad  and  canal  companies  are  private  corporations.  In  these  and  other 
similar  cases  the  uses  may,  in  a  certain  sense,  be  called  public ;  but  the  corporations  are  private, 
as  much  as  if  the  franchises  were  vested  in  a  single  person.  The  state,  by  virtue  of  its  right 
of  eminent  domain,  may  take  private  property  for  public  purposes  on  making  compensation. 
It  may  delegate  this  power  to  a  private  corporation  by  reason  of  the  benefit  to  accrue  to  the 
public  from  the  use  of  the  improvements  to  be  constructed  by  the  corporation.  But  such 
delegation  of  power,  to  be  used  for  private  emolument  as  well  as  public  benefit,  does  not 
clothe  the  corporation  with  the  inviolability  of  public  officers  performing  public  functions,, 
but  renders  it  liable  for  the  acts  of  it^  officers  performed  within  the  scope  of  their  authority* 
Rundle  v,  Delaware  &  Raritan  Canal  Co.,  I  Wall.  Jr.,  29(X 

§  987.  Changing  securities. —  Under  the  provision  in  the  act  incorporating  the  Freedman*s 
Savings  and  Trust  Company,  that  '*the  affirmative  vote  of  at  least  seven  members  of  the 
board  shall  be  requisite  in  making  any  order  for,  or  authorizing  the  investment  of,  any 
moneys,  or  the  sale  and  transfer  of  any  stock  or  securities  belonging  to  the  corporation  ;** 
and  in  view  of  the  fact  that  the  institution  was  not  created  for  the  purpose  of  doing  a  bank- 
ing business,  but  as  an  institution  for  the  deposit  and  safe-keeping  of  funds  got  together  by 
the  industry,  economy  and  saving  of  those  who  were  not  presumed  to  be  acquainted  with 
the  ways  of  financienng,  it  is  held  that  where  the  company  had  a  mortgage  to  secure  money 
loaned,  the  actuary  had  no  power  to  change  the  security  by  substituting  a  creditor  of  the  in- 
stitution in  place  of  the  institution  itself.    Hartly  v.  Creswell,*  2  MacArth.,  495. 

§988.  Contract  between  railroad  and  eonstraction  company.— The  members  of  a -con- 
struction company  agreed  with  the  members  of  the  board  of  directors  of  a  railway  company 
and  certain  other  stockholders  therein,  that  if  the  railway  company  would  transfer  to  the 
construction  company  substantially  all  the  property  of  the  railroad  company,  and  employ  the 
construction  company  to  build  the  road,  the  latter  company  would  relieve  the  railway  direct- 
ors and  stockholders  from  the  payment  of  any  further  amounts  or  assessments  upon  the  stock 
which  they  had  subscribed  to  the  railway  company,  and  also  to  make  two  of  the  railroad 
directors  members  of  the  construction  company.  This  agreement  was  carried  out  by  the 
railway  directors,  two  of  whom  entered  the  construction  company  as  stipulated,  and  it  ex* 
pended  large  sums  of  money  in  constructing  the  road,  payment  of  which  was  secured  by 
mortgage,  which  the  construction  company  by  its  trustee  sought  to  foreclose.  Held,  that  the 
agreement  of  the  construction  company  to  pay  the  directors  and  stockholders  for  awarding 
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the  oonstruction  contract  to  it,  together  with  the  admission  into  the  construction  company 
of  two  officers  of  the  railroad  company,  was  unlawful  and  vitiated  the  contract;  that 
although  the  contract  with  the  construction  company  to  build  the  road  was  openly  made  and 
reported  to  the  board  ofVdirectors  of  the  railroad  company  and  by  them  approved,  without 
any  apparent  effort  at  secrecy,  and  the  construction  of  the  road  was  carried  on  by  the  com- 
pany under  such  contract  for  several  years;  from  which  facts  it  might  be  inferred  that  the 
railway  stockholders  generally  were  advised  of  the  particulars  of  the  contract,  including  the 
fact  that  two  members  of  the  board  of  directors  were  interested  in  it,  it  did  not  follow  that 
such  contract  should  be  upheld  and  enforced  in  a  court  of  equity  as  against  the  stockholders. 
Hdd,  that  a  ratification  of  such  contract,  to  be  valid,  must  be  by  a  board  of  directors,  else 
such  ratification  would  be  tainted  by  the  vice  of  the  original  contract ;  that  the  contract 
was  vitiated  to  such  an  extent  that  the  construction  company  could  not  be  relieved  even  to 
the  extent  that  the  railroad  company  had  been  benefited  by  the  contract.  (Citing  Marshall 
V.  R.  Co.,  16  How.,  314;  Bank  of  United  States  v.  Owens,  2  Pet.,  539;  Wight  v,  Rindskopf, 
43  Wis.,  844;  Mc Williams  v.  Phillips,  57  Mass.,  176;  Guernsey  v.  Cook,  120  Mass.,  501;  Letter 
V.  Alvey,  15  Kan.,  157.)    Thomas  v.  Brownsville,  etc.,  R  Co.,  1  McC,  894. 

§  989.  Power  to  sue. —  A  corporation  has  a  right  to  sue  in  all  cases  which  relate  to  its  busi- 
ness without  any  resolution  by  its  board  of  directors  authorizing  or  directing  it  to  sue.  But 
if  the  suit  were  brought  in  the  name  of  the  corporation  for  the  benefit  of  somebody  else,  it 
might  be  necessary,  if  such  action  could  be  maintained  at  all,  to  show  that  there  was  author- 
ity for  permitting  the  third  party  to  use  the  name  of  the  corporation.  Kenton  Furnace 
Bailroad  &  Mfg.  Co.  v,  M'Alpin,*  6  Fed.  R.,  741. 

§  990.  Bight  of  mining  eompanj  to  use  water. —  A  company  organized  for  mining  pur- 
poses may  appropriate  to  its  benefit  any  water  discovered  by  it  in  making  tunnels  and  ex- 
cavations. It  may,  after  reserving  so  much  of  such  water  as  is  necessary  to  supply  its  cwn 
needa,  sell  the  remainder  to  any  other  person  or  corporation.  Another  mining  company  has 
no  right  to  undermine  and  stop  the  first  company's  supply  of  water,  and  will  be  restrained 
by  injunction  from  so  doing.  The  fact  that  the  first  company  was  organized  for  a  purpose 
other  than  getting  water  is  no  defense  to  its  action  for  an  injunction.  If  the  first  company 
has  exceeded  its  powers,  only  the  government  can  object.  It  is  not  available  as  a  defense  to 
trespassers.  (Citing  Far.  &  M.  Bk.  of  Mil.  v.  D.  &  M.  R.  R.  Co.,  17  Wis.,  872;  Austin  Glass 
Co.  V.  Dewey,  16  Mass.,  94;  Whet.  M.  Co.  v.  Baker,  8  Nev.,  886;  Natoma  Water  &  M.  Co.  v. 
Clarkin,  14  CaL,  552.)    Cole  Silver  M.  Co.  v.  Virginia,  etc.,  Water  Co.,  1  Saw.,  474. 

$991.  Power  to  tax. —  Directors  of  a  company  known  as  *'the  proprietors  of  the  half 
million  of  acres  of  land  lying  south  of  Lake  Erie,"  under  a  power  conferred  to  levy  a  tax  on 
said  lands  to  defray  '*all  necessary  expenses  of  said  company,"  possessed  no  power  to  lay  a 
tax  to  meet  a  tax  imposed  by  the  state  of  Ohio  upon  such  lands  in  common  with  all  others 
in  the  state.    Knowles  v.  Beaty,  1  McL.,  48. 

§992.  Mortgage  to  directors. — Where  lenders  of  money  to  a  corporation,  who  took  a 
mortgage  upon  the  property  of  the  corporation  to  secure  their  debt,  were  also  directors  of  the 
company ;  and  the  terms  of  the  contract  were  sanctioned  by  the  stockholders;  and  the  money 
loaned  was  necessary  to  complete  the  building  for  the  erection  of  which  the  corporation  was 
formed;  and  the  money  was  applied  to  effect  the  purpose  for  which  its  was  boiTowed,  the 
bonds  of  the  corporation  which  evidenced  the  debt,  and  the  mortgage  which  secured  it,  were 
held  not  to  be  invalid,  because  the  directors  became  the  holders  of  the  bonds  and  advanced 
the  money.    Hotel  Co.  v.  Wade,  7  Otto,  18. 

.  §  993.  Ueed  in  faror  of  directors. —  A  corporation's  deed  of  land  to  certain  of  its  directors 
is  void  as  against  its  creditors.    Cleveland  v.  Railroad  Co.,*  7  Am.  Law  Reg.  (O.  S.),  536. 

§  994.  Pledge  to  president. —  A  railway  company  which  was  in  embarrassed  circumstances 
pledged  its  earnings  to  its  president,  who  was  invested  with  its  financial  management,  to 
secure  certain  payments  of  interest  advanced  by  the  firm  of  which  he  was  the  head.  Held,  that 
such  pledge  was  simply  for  the  security  of  the  president,  and  that  he  might  apply  such  earn- 
ings to  the  payment  of  other  debts  of  the  company,  if  in  his  judgment  it  was  for  the  interest 
of  the  company  so  to  do.    Duncan  v.  Mobile  &  Ohio  R*y  Co.,  8  Woods,  577. 

§  995.  Adopting  by-iaws. —  Where  a  statute  provides  that  **  the  written  assent  of  the  holders 
of  two-thirds  of  the  stock,  or  of  two-thirds  of  the  members  if  there  be  no  capital  stock,  shall 
be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for  that  purpose,"  the  adoption  of 
a  by-law  is  established  by  records  of  the  corporation  showing  that  the  written  assent  of  the 
requisite  number  of  the  stockholders  was  obtained.   In  re  Collateral  L.  &  S.  Bank,  5  Saw.,  882. 

§  1^8*  May  be  tmstee. —  A  corporation  may  be  a  trustee  if  not  prohibited.  Jones  v,  Haber- 
sham, 8  Woods,  477. 

§  997.  May  set  as  salTor. —  A  wrecking  company  is  not,  by  the  fact  of  its  being  incorpo- 
rated, rendered  incapable  of  being  in  law  a  salvor,  and  of  receiving  compensation  for  its  serv- 
ices as  such.    The  Camanche,  8  Wall.,  462. 
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§  998.  ConfessioA  of  Judgrment  in  fayar  of  a  dlrecitor.—  A  resolution  bj  directore,  author- 
izing and  directing  the  solicitor  of  the  company  to  confess  a  judgment  in  favor  of  one  of 
tbteir  number  and  against  the  corporation  for  the  amount  of  his  claim  sued  for,  is  fraudulent 
and  void.    Coons  v.  Tome,*  9  Fed.  R.,  53S. 

g  9$I9.  But  where  a  judgment  so  confessed  represents  a  bona  fide  debt,  it  is  not  to  be 
treated  as  a  nullity  or  postponed  to  a  judgment  obtained  by  another  creditor  against  the  com- 
pany. Neither  can  it  be  allowed  priority  over  such  creditor's  judgment.  But  it  is  entitled  to 
share  pro  rata  with  the  other  craditor's  judgments  in  the  assets  of  the  company  available 
for  the  payment  of  its  debts.    Ilnd, 

§1000.  Bondg— Bona  llde  holders.— If  bonds  are  delivered  in  payment  for  work  done 
and  material  furnished,  it  is  equally  as  good  as  if  they  had  been  sold  for  cash;  their  holders 
are  bona  fide  holders.     Hodder  v.  Kentucky  A  Great  Eastern  R'y  Co.,*  7  Fed.  R.,  793. 

§  1001.  Bound  by  acquiescence.— A  corporation  as  well  as  an  individual  may  be  bound 
by  acquiescence  in  an  account  rendered.    Bradley  u  Richardson,*  23  Vt..  7dO.    See  §  840. 

§  1002.  Power  to  receive  notes  and  securities.—  Banks,  insurance  companies,  and  other 
like  corporations  have  the  power  to  take  and  hold  negotiable  notes  and  other  securities  in  the 
general  conduct  of  their  business,  and  this  includes  the  power  to  negotiate  them.  (Citing 
Hardy  v.  Merry  weather,  14  Ind.,  203;  Mclntyre  v.  Preston,  5  Gilm.,  48;  Nichols  v.  Oliver,  86 
N.  H.,  218;  Spear  v.  Ladd,  11  Mass.,  94;  Northampton  Bank  v.  Pepoon,  11  Mass.,  288.)  Alex- 
ander v.  Homer,  1  McC,  641. 

§  1003.  Purchase  of  land  at  Arandnlent  Taluation.—  Where  land  is.  sold  to  a  corporation 
at  a  fraudulent  overvaluation,  tl)e  contract  of  sale  may  be  rescinded  and  the  consideration 
recovered  by  the  corporation ;  or  it  may  abide  by  the  contract  and  recover  damages  from  the 
perpetrators  of  the  fraud.    Foreman  v.  Bigelow,  4  Cliff... 543. 

§  1004.  Establishing  branch  ottcsa.—  A  corporation  known  as  the  President,  Directors  & 
Company  of  the  Bank  of  the  United  States,  incorporated  to  carry  on  business  at  Philadel- 
phia, at  which  place  the  president  and  directors  were  elected,  was  authorized  to  establish 
offices  of  discount  and  deposit  at  such  places  as  the  president  and  directors  should  think  fit, 
and  commit  the  management  of  such  offices  to  such  persons  as  they  should  think  propei^. 
They  established  an  oifice  of  deposit  and  discount  at  Richmond,  in  Virginia.  The  business 
of  the  bank  at  this  office  was  conducted  in  the  name  of  the  corporation,  and  the  president 
and  directors  of  this  office  were  as  much  the  agents  of  the  corporation  as  the  president  and 
directors  doing  business  at  Philadelphia.  This  corporation  was  held  to  be  a  resident  of  Vir- 
ginia with  reference  to  a  contract  made  with  the  agents  of  the  bank  at  Richmond.  Bank  of 
United  States  v.  McKensie,  2  Manh.,  393. 

.  §  1005.  Usary. —  Statutes  against  usury  apply  to  corporations  as  well,  as  individuals,  though 
auch  are  not  referred  to  except  under  the  general  language  of  persons.  Bank  of  Alexander 
V.  Mandeville,  1  Cr.  C.  C,  552. 

§  1090.  Loan  payable  oat  of  earningra* — Where  a  banking  firm,  which  is  the  financial  agent 
of  a  corporation,  makes  a  temporary  loan  to  it  to  enable  it  to  pay  maturing  coupons,  such 
loan  is  a  confidential  debt,  which,  with  the  ooncurrence  of  the  company,  may  be  paid  out  of 
the  earnings  of  the  road.    Duncan  v.  Mobile  &  Ohio  R'y  Co.,  8  Woods,  577. 

§  1007.  Firm  dealing  tritfa  a  corporation  whose  president  is  a  member  of  tlie  firm.— A 
banking  firm,  being  largely  interested  in  the  stock,  securities  and  indebtedness  of  a  railway 
in  failing  circumstances,  and  the  head  of  the  firm  being  the  president  of  the  railway  and  in- 
vested with  full  control  of  its  financial  affairs,  and  the  company  being  unable  to  pay  interest 
on  its  coupons,  the  banking  firm  arranged  to  pay,  and  did  pay,  the  coupons  as  they  matured, 
and,  with  the  concurrence  of  the  company,  held  them  uncanceled.  Held,  that,  under  the 
circumstances,  the  banking  firm  was  held  to  good  faith,  but  that  there  wpa  nothing  in  the 
situation  of  the  parties  which  made  the  arrangement  an  improper  ona    Ibid. 

%  1008.  Liable  for  wrongs— Ultra  vires.— Corporations  are  liable  for  every  wrong  of 
which  they  are  guilty,  and  in  such  cases  the  doctrine  of  ultra  vires  has  no  application. 
(Citing  Phiia«  &  Bait.  R.  Co.  v.  Quigley,  21  How.,  209;  Green  v.  London  Omnibus  Co.,  7  C. 
B.  (N.  S.),  290;  Life  &  Fire  Ins.  Co.  v.  Mechanic  Fire  Ins.  Co.,  7  Wend.,  31.)  Merchants' 
Bank  v.  State  Bank,  10  Wall.,  645. 

§  1009.  Corporations  are  liable  for  the  acts  of  their  servants,  while  engaged  in  the  business 
of  their  employment,  in  the  -same  manner  and  to  the  same  extent  that  individuals  are  liable 
under  like  circumstances.    Ibid, 

%  1010.  A  corporation  is  liable  for  a  libel  published  by  one  of  its  agents  acting  within  the 
scope  of  his  employment.    Philadelphia,  etc.,  R  Co.  v.  Quigley,  21  How.,  210. 

§  1011.  A  railway  company  is  not  liable  for  a  libel  contained  in  a  report  of  an  investigation 
of  the  conduct  of  one  of  its  employees,  if  such  report  be  made  bona  fide  only  to  directors  of 
the  company.  But  it  would  be  liable  if  such  report  were  printed  and  copies  were  distributed 
among  members  of  the  corporation  and  among  meoibers  of  the  community.    Ibid^ 
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g  lOlS.  For  acts  done  bjr  agenta  of  a  corporation,  either  in  contractu  or  in  delicto,  in  the 
course  of  its  business  and  of  their  employment,  the  corporation  is  responsible,  as  an  individ- 
ual is  responsible  under  similar  circumstances.    Ibid. 

g  lOld.  A  water  company  agreeing  to  grade  its  excavations  in  laying  water  pipes  in  a  city, 
''and  to  become  responsible  for  all  damages  which  may  occur  by  reason  of  the  neglect  of 
their  employees  in  the  premises,"  is  liable  for  an  injury  .occasioned  by  the  negligence  of  a 
servant  of  the  company's  subcontractor.    Water  Co.  v.  Ware,  16  Wall.,  566. 

§  1014.  An  action  will  lie  against  a  private  corporation  for  malicious  prosecution.  Ck)pley 
v.  Orover  &  Baker  Sewing  Machine  Co.,  2  Woods,  495. 

$  1015.  A  corporation  is  a  *' person"  within  the  protection  of  the  act  of  April  30,  1871 
(17  U.  S.  Stat  at  Large,  18),  declaring  ''that  any  person  who,  under  color  of  any  law,  statute, 
ordinance,  regulation,  custom  or  usage  of  any  state  shall  subject,  or  cause  to  be  subjected, 
any  person  within  the  jurisdiction  of  the  United  States  to  the  deprivation  of  any  rights, 
privileges  or  immunities  secured  by  .the  constitution  of  the  United  States,  shall,  any  such 
law«  statute,  ordinance,  regulation,  custom  or  usage  to  the  contrary  notwithstanding,  be 
liable  to  the  party  injured,  in  any  action  at  law,  suit  in  equity  or  other  proper  proceeding  for 
redress."  The  fact  that  persons  hold  their  rights  or  property  under  the  name  of  a  corporation 
does  not  deprive  them  of  the  rights  and  remedies  conferred  by  law  and  the.  constitution. 
Northwestern  Fertilizing  Co.  v.  Town  of  Hyde  Park,  8  Hiss.,  480. 

§  lOlB.  liiegal  eoatracts  between  railway  and  telegraph  companies.— An  agreement  by 
a  railroad  company  not  to  ti*an sport  men  or  materials  for  any  other  telegraph  company  than 
the  one  with  which  the  agreement  was  made  at  less  than  the  regular  rates  for  passengers  and 
freight,  and  not  to  give  permission'to  any  such  company  to  erect  another  line  on  its  lands  or 
roadway,  appears  to  be  in  opposition  to  the  act  of  congress  of  1866  (14  St.,  221)  to  aid  in  the 
construction  of  telegraph  lines,  and  is,  perhaps,  on  this  account,  without  effect ;  but  such 
agreement  may  be  eliminated  from  the  contract  containing  it  without  impairing  its  other 
provisions    Western  Union  Tel.  Co.  v.  Kansas  Pac.  R.  Co.,*  4  Fed.  R.,  284.  See  §g  807-812. 

^  1017.  A  paragraph  in  a  contract  made  by  a  railway  company  with  a  telegraph  company, 
providing  that  the  family,  private  and  social  messages  of  the  executive  officers  of  the  railway 
ghM.  be  transmitted  without  charge  over  the  lines  of  the  telegraph  company  may  be  rescinded 
by  the  railway  company,  although  not  repudiated  for  more  than  thirteen  years,  during  which 
time  it  was  constantly  made  available  by  railway  officers  and  their  successors ;  but  rescission 
will  not  authorize  either  the  railway  company  or  the  telegraph  company  to  appropriate  to  Ita 
own  use  the  joint  property  of  both  acquired  under  the  contract  without  paying  therefor. 
Ibid. 

^  101^  A  railroad  company  which  buys  a  railroad  at  a  foreclosure  sale,  and  ratifies  a  con- 
Intct  made  by  the  old  company  with  a  telegraph  company  for  the  construction  and  mainte* 
nance  of  a  telegraph  line  on  the  road,  cannot  repudiate  such  contract,  take  possession  of  the 
wires  and  eject  the  telegraph  company  without  an  accounting  and  sett^sment.  A  railroad 
company  cannot  give  a  telegraph  company  the  exclusive  privilege  of  constructing  and  oper- 
ating a  line  of  telegraph  along  the  line  of  the  railroad.  A  contract  so  to  do  is  void ;  and 
flhould  any  telegraph  company  desire  to  erect  a  line  along  the  railroad  the  railway  company 
cannot  object  thereto.  (Citing  Western  Union  Telegraph  Company  v.  American  Union  Tele- 
^^raph  Company,  Supreme  Court  of  Georgia,  1880.)  Western  Union  TeL  Co.  v,  St.  Joseph  & 
Western  R*y  Ck>.,  1  McC,  568. 

g  1019.  A  telegraph  company  contracted  with  a  railroad  company  for  the  building  and 
maintenance  of  a  telegraph  line.  Subsequently  the  railroad  company  seized  the  telegraph 
line  and  deprived  the  telegraph  company  of  the  possession,  benefit  and  control  of  its  wires 
and  batteries.  A  bill  was  filed  for  an  injunction  to  restrain  the  railroad  company  from  pre- 
venting the  telegraph  company  from  reconnecting  the  wires  and  resuming  its  possession 
thereof.  The  contract  was  to  loin  for  twenty-five  years,  or  until  1896,  but  the  charter  of  the 
railroad  company  expired  by  law  in  1877,  and  it  was  contended,  that,  because  the  contract 
extended  beyond  the  period  fixed  for  the  continuance  in  existence  of  the  railroad  company, 
H  was  tUtra  vires  and  void.  The  court  refused  to  decide  whether  such  a  contract  is  void  in 
toto  or  only  void  as  to  that  part  of  the  contract  which  by  its  terms  was  to  be  performed 
after  the  expiration  of  the  charter,  but  held  that  the  contract  having  been  entered  into  and 
not  being  tainted  with  moral  turpitude,  and  a  line  of  telegraph  having  been  built  and  operated 
under  it,  and  a  valuable  business  created  in  the  nine  years  during  which  the  contract  was 
recognized  and  executed,  it  was  not  the  province  of  either  party  to  declare  the  contract  void, 
and  assume  without  process  and  without  a  settlement  to  seize  the  lines  and  property.    J&t'd. 

§  1020.  Liability  of  members. —  An  article  in  the  by-laws  ot  a  corporation  which  declares 
that  every  person  dealing  with  them  "disavows  having  recourse  on  any  pretense  whatever 
to  the  person  or  separate  property  of  any  present  or  future  member  of  the  company,"  does 
not  prevent  a  laborer  from  recovering  a  judgment  at  law  against  the  members  of  the  com- 
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pany  with  whom  he  contracted.     But  a  court  of  equity  will  restrain  him  from  enforcing  such 
judgment  against  the  person  or  separate  property  of  the  members.    Davis  v.  Beverly.  2  Cr. 

§  1021.  Instituting  bankruptcy  proceedings.—  Article  XV  of  the  by-laws  of  a  corporation 
provided:  *'  In  case  any  stock  of  the  corporation  is  not  represented  at  any  meeting  of  stock- 
holders, either  in  person  or  by  proxy,  such  stock  may  be  voted  at  such  meeting  by  any 
director  selected  by  the  board  of  directors  for  that  purpose,  and  such  selection  shaU  be  deemed 
by  the  stockholders  of  the  corporation  a  power  of  attorney  for  such  purpose."  At  a. meeting 
of  shareholders  called  for  the  purpose  of  putting  the  company  into  bankruptcy,  only  fifteen 
out  of  two  hundred  shares  were  represented,  either  in  person  or  by  proxy,  and  the  vote  of  the 
absentees  was  cast  by  a  person  designated  hy  the  directors  at  a  previous  meeting,  and  bank- 
ruptcy proceedings  were  authorized.  '^Hdd,  that  although  this  by-law  might  be  held  invalid 
and  inoperative  to  give  legality  to  proceedings  which  savored  of  fraud,  or  abuse,  or  were  in 
violation  of  the  wishes  of  stockholders,  yet  the  corporation  being  in  fact  hopelessly  bankrupt 
and  insolvent,  it  should  not  be  held  to  be  so  absolutely  void  as  to  totally  divest  the  meeting 
held  under  it  of  the  character  of  a  legal  meeting  of  stockholders,  and  to  render  its  action  so 
nugatory  that  the  proceedings  in  bankruptcy  taken  pursuant  to  its  resolution  must  be  pro- 
nounced void  ab  initio.    In  re  Collateral  L.  ^  S.  Bank,  5  Saw.,  885. 

§  1022.  A  call  for  a  meeting  with  corporators  "  to  vote  upon  the  proposition  to  put  said 
bank  into  bankruptcy  **  sufficiently  states  the  purpose  of  the  meeting  to  be  to  authorize  the 
filing  of  a  petition  in  bankruptcy.    Ibid, 

%  1023.  Un  ler  the  provisions  of  the  bankrupt  law,  requiring  that  the  petition  of  a  corpo- 
ration to  be  adjudicated  a  bankrupt  must  be  **duly  authorized  by  a  vote  of  a  majority  of  the 
corporators  at  any  legal  meeting  called  for  the  purpose,"  hdd,  that  this  required  the  headers 
of  a  majority  of  the  shares  of  the  capital  stock  to  authorize  the  filing  of  the  petition.  In  re 
Lady  Bryan  Ck>.,  1  Saw.,  351. 

§  1024.  When  a  corporation  seeks  to  avail  itself  of  the  provisions  of  the  bankrupt  act,  it 
can  do  so  only  in  the  mode  prescribed  by  that  act    Ibid, 

%  1025.  Where  the  filing  by  the  secretary  of  a  corporation  of  a  petition  to  have  it  adjudi- 
cated a  bankrupt  was  unauthorized  and  void,  no  subsequent  ratification  by  the  corporators 
can  make  the  proceeding  valid,  the  defect  being  one  of  jurisdiction.     Ibid. 

§  10:!6.  Miseeilaneons. —  Under  a  statute  requiring  a  water  company  to  furnish  water 
without  charging,  "  in  case  of  fire  or  other  great  necessity,"  held,  that  it  was  the  duty  of  the 
water  company  to  furnish  water  free  to  the  city  and  county,  in  case  of  fire,  and  also  in  case 
it  is  demanded  for  irrigating  the  parks  and  squares,  watering  streets,  fiushing  sewers,  and  in 
case  of  any  other  demand  based  on  the  requirements  which  are  incidental  to  the  discharge, 
by  the  supervisors,  of  their  duty  as  local  legislators.  Hawes  v.  Contra  Costa  Water  Co.,* 
6  Saw.,  287. 

§  1027.  A  corporation  authorized  by  its  charter  to  "saw  and  vend  lumber  and  manufact- 
ures from  wood  "  possesses  no  authority  to  invest  money  in  banking  shares,  nor  to  issue  its 
promissory  notes  to  pay  for  such  shares.     Sumner  v,  Marcy,*  8  Woodb.  &  M.,  105. 

§  1028.  The  charter  of  a  boom  company  conferred  power  to  erect  a  boom  half  way  across 
a  river,  to  be  so  constructed  as  to  admit  the  safe  passage  of  rafts,  boats  and  lumber,  and  not 
impede  the  navigation  of  the  river ;  provided  that  a  free  and  unobstructed  passage  shall  at 
all  times  be  kept  open.  Held,  that  when  the  legislature  granted  this  franchise  to  the  corpo- 
ration, it  was  on  the  representation  of  the  grantees,  and  the  understanding  of  all  concerned, 
that  a  boom  could  be  kept  up  whicli  would  not  necessarily  infringe  the  public  right  of  navi- 
gation. So  the  interference  with  navigation  by  a  boom  erected  under  the  charter  will  be 
enjoined,  though  it  appears  that  a  boom  could  not  be  erected  under  the  charter  without  pro- 
ducing such  interference.     Mason  v.  Boom  Co.,  8  Wall.  Jr.,  256. 

§  1029.  A.  G.  Farwell  &  Co.  were  creditors  of  a  railway  corporation,  whose  board  of  di- 
rectors and  executive  committee  included  Henry  N.  Farwell,  a  member  of  the  firm  named. 
The  firm*s  accounts  were  reported  for  approval,  and  the  executive  committee  passed  the  fol- 
lowing votes:  (1)  That  the  schedule  showing  the  account  of  the  trustees  and  the  account  of 
A.  G.  Farwell  Sc  Co.  was  approved,  and  that  the  treasurer  was  directed  to  settle  with  the 
parties  on  the  basis  of  said  items.  (3)  That  the  treasurer  was  instructed  to  settle  the  account 
of  A.  G.  Farwell  &  Co.  upon  the  following  terms:  Give  four  notes  of  the  corporation  for 
the  amount  due,  one  for  $200,000  on  demand,  and  interest  thereon;  the  others  in  equal 
amounts,  due  April,  May  and  June  1,  1871,  and  interest  added  at  eight  per  cent.,  and  place  as 
collateral  security  to  said  notes  $700,000  of  so  called  "Berdell"  bonds.  Subsequently  the 
executive  committee  held  another  meeting  and  voted  that  the  treasurer  be  instructed  to  draw 
an  order  on  Baring  Brothers  for  any  amount  now  due,  or  that  may  become  due,  on  the 
$8,000,000  of  bonds  of  the  state  committed  to  them  for  negotiation  or  sale  in  favor  of  A.  G. 
Farwell  &  Co.,  said  amount  drawn  for  to  be  collateral  to  the  claims  they  hold  against  this 
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corporation.  The  board  of  directors  subsequently  passed  two  votes:  (1)  To  approve  of  the 
doings  of  the  executive  committee  shown  on  their  records.  Before  the  second  vote  was 
passed  the  resignation  of  H.  N.  Farwell  was  presented  by  the  clerk.  It  was  not  accepted, 
but  was  laid  upon  the  tabla  Subsequently  it  was  voted:  (2)  That  the  treasurer  be  instructed 
to  draw  an  order  on  Baring  Brothers  &  Ck>.,  in  favor  of  A.  G.  Farwell  Sc  Co.,  for  any  amount 
due  to,  or  that  may  be  in  their  hands  to  the  credit  of,  this  company,  accruing  out  of  any  sale 
that  may  be  made  of  the  scrip  delivered  to  the  company  by  the  state  under  the  act  of  May, 
1867,  over  and  above  the  eighty  per  cent,  sterling  on  said  bonds,  such  amount  when  received 
to  be  collateral  to  or  in  payment  of  the  claims  of  said  A.  Q.  Farwell  Sc  Co.  against  the  com- 
pany. Positive  instructions  were  given  to  the  treasurer  to  draw  the  described  order,  and  he 
executed  and  delivered  to  A.  G.  Farwell  &  Co.  the  four  promissory  notes  of  the  corporation, 
and  also  delivered  to  them  the  $700,000  in  bonds  described  in  the  vote.  At  all  these  meetings 
and  votes  H.  N.  Farwell  was  present,  although  he  did  not  vote  or  act  in  relation  to  the 
claims  of  his  firm.  Held^  that,  in  the  opinion  of  the  court,  he  must  be  considered  to  have 
approved  or  fully  acquiesced  in .  each  of  these  several  votes ;  that  these  votes  were  in  fraud 
of  the  complainants,  as  assignees  of  the  bankrupt  corporation,  it  being  insolvent  at  the  time 
such  votes  were  made,  and  that  the  firm  acquired  no  valid  rights  under  such  votes  to  8)Eiid 
bonds  or  to  said  assigned  fund  in  the  hands  of  Baring  Brothers  Sc  Co.,  and  they  were  per- 
petually enjoined  from  setting  up  any  right,  title,  claim  or  interest  in  or  to  said  bonds  and 
fund  by  virtue  of  said  votes,  or  either  of  them.     Bradley  v,  Farwell,*  1  Holmes,  483. 

§  lOdO.  The  New  Orleans  Herald  Printing  Company  bought  at  a  sheriff's  sale,  on  a  twelve 
months*  bond,  for  $20,100,  the  New  Orleans  Picayune  newspaper  and  printing  establishment, 
giving  as  surety  upon  the  bond  Joseph  Heruandes.  The  Herald  company  then  conveyed  the 
Picayune  establishment  to  A.  M.  Holbrook,  who  agreed  to  pay  the  $20,100  bond.  A  new  com- 
pany, the  New  Orleans  Picayune  Printing  Company,  was  then  formed.  The  Herald  Company 
was  merged  in  it,  and  A.  M.  Holbrook  conveyed  to  it  the  Picayune  establishment  purchased 
by  him.  The  capital  of  the  new  printing  company  was  $B0,000,  divided  into  one  hundred  and 
twenty  shares  of  $250  each,  A.  M.  Holbrook  had  sixty-five  shares,  and  Hancock  and  Walker, 
both  of  the  old  Herald  establishment,  fifteen  and  ten  shares  respectively,  those  being  the 
number  of  shares  held  by  them  in  the  Herald  company  before  its  merger  in  the  new  com- 
pany. A  verbal  understanding  existed  that  Hancock  was  to  be  managing  editor,  Walker 
chief  editor,  and  Holbrook  business  manager  of  the  new  Picayune  company,  but  the  charter 
provided  that  A.  M.  Holbrook,  Peter  St.  Armand«  K.  W.  Holbrook,  Alexander  Walker  and 
£.  C.  Hancock  were  to  be  directors,  with  power  '*  to  adopt  such  by-laws  as  may  be  necessary 
to  manage  the  company  and  appoint  suoh  officers  and  clerks  as  may  be  required."  A.  M.  Hol- 
brook, St.  Armand  and  R.  W.  Holbrook,  a  majority  of  the  directors,  then  passed  a  by-law, 
deviating  from  the  verbal  arrangement,  in  that  it  authorized  the  president,  A.  M.  Holbrook, 
to  '*  organize  the  various  departments  of  the  paper,  and  employ  and  discharge  all  editors  and 
employees,  and  fix  their  salaries,  and  to  have  the  general  supervision  of  all  the  operations  and 
transactions  of  the  corporation.*'  Both  Walker  and  Hancock  dissented  from  this  arrange^ 
ment,  on  the  ground  that  it  was  in  violation  of  the  verbal  understanding,  and  Hancock 
retired  at  once  from  the  board  of  directory  and  from  the  establishment.  Hancock  was  an  able 
and  influential  newspaper  man,  and  his  defection  was  a  serious  drawback  to  success,  and  the 
enterprise  eventuated  in  a  failure.  This  being  certain  to  result,  Holbrook  announced  his 
inability  to  pay  the  bond  without  selling  the  Picayune  establishment,  which  he  declared  it  his 
intention  to  do,  and  subsequently  did  do,  through  the  board  of  directors)  a  majority  of  whom 
he  controlled.  The  sale  was  made  after  Holbrook  offered  the  property  to  Walker,  if  he  or  any 
of  his  friends  would  pay  the  bond.  Bir.  Walker  being  unable  to  do  this,  the  sale  of  the  Pica- 
yune property  was  made  to  Grovemor  Warmouth.  Subsequently  a  special  meeting  of  the 
stockholders,  called  by  the  directory,  ratified  this  sale  and  conveyance,  and  the  dissolution  of 
the  corporation.  Warmouth  afterwards  sold  the  establishment  to  Holbrook,  taking  his  notes 
for  it,  whereupon  Hancock,  complainant,  files  his  bill  to  have  this  sale  to  Warmouth  and  to 
Holbrook  set  aside  on  the  ground  that  Holbrook  was  acting  as  and  with  the  responsibility  of 
a  trustee,  and  ivhen  he  purchased  the  property  he  held  it  in  trust  for  complainant  Hancock  to 
the  extent  of  his  former  proportionate  interest  in  the  corporation.  Held,  on  the  evidence, 
that  the  sale  by  Holbrook  to  Warmouth  and  from  Warmouth  to  Holbrook  did  not  appear  to 
be  fraudulent  and  collusive,  Holbrook  having  before  such  sale  fairly  offered  the  property  t6 
Walker  and  his  friends,  if  he  or  they  would  pay  the  indebtedness  of  which  it  was  the  security, 
and  the  sale  being  absolutely  necessary  to  pay  the  bona  fide  debt  of  an  insolvent  corporation; 
that  under  the  Revised  Statutes  (Voorhies  edition),  section  687  (Acts  of  1852,  p.  ISO,  section  5), 
providing  that  *'it  shall  be  lawful  for  the  stockholders  of  any  corporation,  at  a  general  meet- 
ing convened  for  that  purpose,  to  make  any  modification,  addition  or  change  in  the  act  of 
incorporation,  or  to. dissolve  it,  with  three-fourths  of  the  stock  represented  at  such  meeting," 
the  stockholders  possessed  ample  power  to  appropriate  all  the  property  of  the  corporation  to 
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pay  the  debts  which  it  owed;  that  their  ratification  of  the  sale  made  by  the  directory,  beir.^ 
not  only  by  three-fourths  but  by  all  of  the  stock  represented  at  the  meeting,  was  valid  and 
binding ;  that  the  verbal  understanding  as  to  the  management  of  the  corporation,  and  who 
should  be  its  officers,  was  controlled  by  the  express  provisions  of  the  charter,  however  con- 
flicting the  latter  might  be  with  the  former.    Hancock  v.  Holbrook,*  9  Fed.  R.,  353. 


VIII.  Contracts. 

Summary — WJietker  stock  entitled  to  vote,  §1031. —  Reeorda  of  meetinga  emdenee  against 
atockholderSy  §  1032. —  Meetinga  for  sale  of  corporate  property;  notice  of  meetings,  ^%  1033, 
1034. —  Guaranty  of  dividends;  contract  not  made  tmth  atockJiolders,  §  1035. —  Unsigned 
note  of  secretary  not  binding,  g  1036. —  Contract  varying  a  policy  of  insurance,  §  1037. — 
Use  of  seal  necessary,  §  1038. —  Fratid  in  sale;  payment  under  mistake  of  fact,  §  1039. 

§  IMl.  In  order  to  authori2se  the  sale  of  the  property  of  a  corporation  it  was  necessary 
that  three-iiftiis  in  interest  of  the  entire  stock  of  the  company  should  vote  in  favor  of  such 
sale.  The  entire  capital  stock  was  subscribed  at  its  par  value,  but  nearly  one-half  of  the  sub- 
scriptions were  intended  to  be  merely  nominal,  and  such  stock  was  at  once  transferred  to  the 
treasurer  for  the  company  and  no  assessments  were  paid  on  it.  Held,  that  this  latter  stock 
was  stock  only  in  name,  and  was  not  entitled  to  vote  or  be  counted  in  determining  whether 
three-fifths  in  interest  of  the  entire  stock  voted  to  authorize  the  sale.  Farwell  v.  Houghton 
CJopper  Works,  g§  1040-4a 

§  1€SS.  The  record  of  the  meetings  of  the  board  of  directors  of  a  corporation  is  prima 
fade  evidence  against  stockholders  of  the  acts  of  the  corporation  therein  recorded.  Where 
it  states  that  a  given  number  of  shares  were  voted  by  proxies,  t|iis  record,  in  the  absence  of 
other  evidence,  is  conclusive  that  such  number  of  shares  were  so  voted  by  proxy,  although 
the  proxies  were  required  by  the  charter  of  the  company  to  be  *'  duly  filed,'*  but  were  missing: 
from  the  offioe  of  the  company.  The  fact  that  they  were  so  missing  does  not  raise  a  pre< 
sumption  that  they  never  existed  <Nr  were  not  voted  as  stated  in  the  record  of  the  meeting. 
Ibid. 

§  loss.  Where  the  charter  of  a  company  |Hrovides  that  "  a  majority  of  the  directors  of 
every  such  corporation,  convened  according  to  the  by-laws,  shall  constitute  a  quorum  for  the 
transaction  of  business,'^  and  the  by-laws  of  the  company  provided  that  **  the  secretary  shall 
give  due  notice  of  all  meetings  of  the  stockholders  and  board  of  directors,**  held,  that  four 
out  of  the  five  directors  could  not  meet  and  assume  to  sell  the  corporate  property  without 
giving  notice  of  such  meeting  to  the  fifth  director,  and  a  sale  of  the  corporate  property  by 
tkuxe  four  directors  without  notice  to  the  fifth  of  their  meeting  was  without  authority  and 
▼oid.    Ibid, 

§  10S4.  One  who  had  been  a  shareholder  of  the  company,  and  was  familiar  with  all  its 
business  and  circumstances,  was  present  at  a  meeting  of  a  majority  of  the  board  of  directors 
called  for  the  purpose  of  selling  to  said  shareholder  the  corporate  property,  without  notice 
of  such  meeting  to  the  other  director  of  the  board.  Held,  that  such  shareholder  was  bound 
to  know  that  a  notice  of  the  board  meeting  was  required ;  that  he  knew  that  one  of  the 
directors  was  absent ;  that  he  was  not  a  bona  fide  purchaser  of  stock,  and  that  the  property 
of  the  company  was  sold  to  him  at  such  meeting  for  an  inadequate  consideration  and  in 
fraud  of  the  rights  of  the  absent  director.    Ibid. 

^  1086.  The  Manhattan  Elevated  Railroad  Company  guarantied  to  the  Metropolitan  Bail- 
road  Company  a  dividend  of  ten  per  cent,  per  annum  on  its  capital  stock.  Subsequently,  the 
direct(Hrs  of  the  Metropolitan  Railroad  Company  made  a  new  contract  by  which  the  Man- 
hattan comi>any  was  relieved  of  its  obligation  to  pay  this  dividend,  and  consequently  it  was 
not  distributed  among  shareholders  of  the  Metropolitan  company,  certain  of  whom  instituted 
proceedings  with  a  view  of  compelling  its  payment  to  them.  Held,  that  the  guaranty  of  the 
Manhattan  company  to  the  Metropolitan  company  was  not  a  contract  made  with  the  stock- 
holders of  the  latter  company  personally,  but  with  their  corporation,  w^iich  alone  could 
enforce  its  right  to  such  dividend.  That  the  power  to  make  a  new  contract  releasing  the 
Manhattan  company  from  the  payment  of  such  dividend  rested  with  the  directors  of  the 
Metropolitan  company,  and  if  exercised  in  good  faith  their  action  could  not  be  set  aside  by 
a  court  of  equity,  although  such  court  might  not  agree  with  its  wisdom  or  expediency,  it 
being  the  general  power  of  the  directors  of  a  oc»poration  to  make  and  modify  its  contracts. 
Flagg  v,  Manhattan  R.  Co.,  §§  1044-45. 

g  1086.  An  unsigned  note  delivered  by  tne  secretary  of  an  insurance  company  to  persons 
negotiating  for  insurance,  and  saying  in  substance  that  *'  the  directors  are  willing  to  accede 
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to  IfesBTB.  Head  Sc  Amory's  propositioci,  namely;  to  settle  the  policy  on  merchandise  at 
twenty-iive  per  cent.,"  etc.,  held,  not  to  be  such  an  acceptance  of  H.  &  A.'s  proposition  as  to 
form  an  absolute  agreement  obligatory  on  the  insurance  company.  Head  v.  Providence  Ins. 
Co.,  §§  1046-48. 

g  10^7.  A  contract  varying  a  policy  of  insurance  can  only  be  made  by  executing  an  instru* 
ment  of  equal  dignity  with  the  insurance  policy.    Ibid, 

§  1039.  A  corporation  made  a  note  to  a  creditor^  who  a  few  days  later  asked  the  directors 
for  security.  After  some  informal  conversation  between  the  four  persons  then  acting  as 
directors,  they  concluded  to  give  as  security  a  mortgage  of  certain  lands  owned  by  the  cor- 
poration. An  instrument  purporting  to  be  such  a  mortgage  was  executed  to  the  creditors 
and  signed:  '*  In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto  set  their  hands 
and  seals  on  the  day  and  year  first  above  written. 

"St.  Helen  Mill  Co., 

**  Wm.  PiCKERiNa,  Secretary.    [l.s.] 
"Jambs  Dart,  President.'*       [l.s.] 

Ko  formal  meeting  of  the  directors  was  held.  Bart  and  Pickering  acknowledged  this 
instrument  "  to  be  their  free  act  and  deed  '*  before  the  county  clerk.  The  corporation  had  a 
corporate  seal,  which  was  not  affixed  to  this  instrument.  Held^  that  it  was  not  the  deed  of 
the  corporation ;  a  company  cannot  execute  a  deed  otherwise  than  under  its  seal,  and  by  its 
directors  acting  as  a  board  of  directors  and  not  individually ;  neither  is  such  instrument 
operative  as  an  equitable  mortgage.    In  re  St.  Helen  MiU  Co.,  gg  1049-M.    See  g§  788, 1069. 

§  1039.  A  railway  was  subject  to  two  mortgages,  oue  of  which  was  foreclosed  and  the  road 
sold  to  the  bondholders,  who  reorganized  the  company.  Subsequently  the  other  mortgage 
was  foreclosed,  and  the  new  company  then  redeemed  from  it  by  payment  to  the  mortgagees 
of  the  sum  due  them.  Meantime  proceedings  had  been  instituted  to  have  the  first  foreclosure 
declared  void  on  the  gjropnd  of  fraud.  These  proceedings  were  pending  on  appeal  when  the 
new  company  redeemed  from  the  foreclosure,  and  finally  resulted  in  a  decree  that  the  first 
sale  was  fraudulent  and  void,  whereupon  the  new  company  brought  suit  to  recover  the  money 
it  had  paid  to  redeem  from  the  second  foreclosure  on  the  ground  that  it  was  paid  under  a 
mistake  of  fact  Hddj  that  it  could  not  recover.  Being  chargeable  with  the  fraudulent  sale, 
it  cooid  iiecover  for  no  money  spent  in  reliance  upon  its  validity,  even  though  the  inembers 
of  the  new  company  "bad  entirely  changed  between  the  void  sale  and  the  payment  of  the 
money  by  alleged  mistake  of  fact.    Railroad  Co.  v,  Soutter,  g§  1055-57. 

[Notes.— See  gg  1058-1076.] 

FARWELL  r.  HOUGHTON  COPPER  WORKS. 
(Circuit  Court  for  Michigan:  8  Federal  Reporter,  66-71.    1881.) 

Opinion  by  Withey,  J. 

Statement  of  Facts. — The  Honghton  Copper  Works  was  organized  nnder 
the  laws  of  Michigan  in  1871,  among  other  things,  for  the  purpose  of  mana- 
factnring  copper,  with  a  capital  stock  of  $250,000,  divided  into  ten  thousand 
shares  of  $25  each.  Complainant  is  a  stockholder,  and  brings  this  suit  to  set 
aside  a  sale  made  by  a  majority  of  the  directors  to  defendant  Edwards,  October 
6,  1879,  for  the  price  of  $10,000.  The  sale  comprised  all  the  real  estate,  works 
and  property  of  the  company.  The  object  sought  to  be  accomplished  was  to 
close  out  the  property  and  wind  up  the  business,  and  such  is  manifestly  the 
effect  if  the  sale  is  valid.  The  sale  is  attacked  principally  upon  three  grounds: 
(1)  That  it  was  made  without  authority  of  the  stockholders,  inasmuch  as  three- 
fifths  in  interest  of  the  entire  stock  of  the  company,  at  a  meeting  called  for 
that  purpose,  ^id  not  vote  to  authorize  the  sale;  (2)  that  a  majority  of  the  di- 
rectors, convened  without  notice  to  all  the  directors,  possessed  no  power  to 
make  the  sale;  and,  lastly,  that  the  sale  was  fraudulent,  it  being  made  with 
intent  to  deprive  complainant  of  his  rights  as  a  stockholder. 

According  to  the  records  of  the  company,  the  stockholders,  September  20, 
1875,  authorized  a  sale  of  all  the  property  of  the  corporation ;  but  it  is  said 
that  three-fifths  in  interest  of  the  entire  stock  was  not  represented  and  did  not 
vote  in  fav<^  of  authorizing  the  directors  to  sell,      Comp.   Laws,   §  2S8S. 
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Whether  this  objection  is  valid  depends  upon  two  questions:  (1)  Whether 
certain  of  the  capital  stock  owned  by  the  company  and  carried  in  the  name  of 
the  treasurer  was  to  be  counted  in  determining  the  three^fifths  in  interest  of 
the  entire  stock,  part  of  it  having  been  subscribed  and  immediately  transferred 
to  the  company  to  be  subsequently  disposed  of  in  the  interest  of  the  corpora- 
tion, while  other  of  the  stock  so  held  had  been  purchased  at  a  sale  of  stock 
delinquent  for  non-payment  of  assessments;  (2)  whether  the  ^rma /tf^/e?  evi- 
dence made  by  the  records  of  the  stockholders'  meeting,  stating  that  three 
thousand  three  hundred  and  eighty-seven  shares  —  more  than  three-fifths,  ex- 
cluding shares  owned  by  the  corporation  —  voted  in  favor  of  authorizing  the 
directors  to  sell,  has  been  rebutted. 

§  1040.  Nominal  stock  held  Jjy  tlie  company  not  entitled  to  vote  for  a  sale  of 
its  property. 

The  entire  capital  stock  was  subscribed  at  its  par  value,  but,  as  stated,  nearly 
one-half  of  the  subscriptions  were  intended  to  be  merely  nominal,  and  such 
stock  was  at  once  transferred  to  the  treasurer  for  the  company,  on  which,  of 
course,  no  assessments  were  paid.  None  of  this  stock  was,  in  my  opinion,  to 
be  counted  in  determining  whether  three-fifths  in  interest  of  the  entire  stock 
voted  to  authorize  a  sale.  It  was  stock  onlv  in  name,  and  therefore  not  en- 
titled  to  vote.  As  .to  the  stock  bought  by  the  company  for  non-payment  of 
assessments,  there  would  be  less  objection;  but  if  voted  it  should  be  in  such  a 
manner  as  to  represent  the  interest  of  every  stockholder,  for  every  one  of  them 
had  an  interest  in  the  stock,  and  was  entitled  to  have  his  interest  voted  accord- 
ing to  his  own  views.  If  the  treasurer  should  exercise  the  right  to  vote  such 
stock,  it  might  result  in  making  the  action  of  the  meeting  adverse  to  the  views 
of  the  majority  of  the  stockholders ;  and  it  is  not  seen  how  it  would  be  prac- 
ticable to  have  the  stock  voted  in  harmony  with  the  views  of  all,  unless  all  thei 
stock  was  represented  at  the  meeting  and  all  consented  to  have  the  treasurer 
cast  the  vote,  and  such  was  not  the  case. 

§  1041.  Record  of  votes  cast  prim^  facie  evidence  thereof  although  pn^ies 
missing  from  records. 

If  the  stock  owned  by  the  company  was  not  entitled  to  be  voted,  the  next 
inquiry  is  whether  the  requisite  three-fifths  of  the  remaining  stock  was  voted 
in  favor  of  the  i'esolution  authorizing  the  directors  to  sell.  The  record,  after 
setting  forth  the  resolution  to  be  acted  on,  states  that  a  vote  by  ballot  was 
taken,  and  sets  it  forth  after  this  manner,  viz.:  "T.  W.  Edwards,  three  hun- 
dred and  sixteen  shares;  T.  W.  Edwards,  proxy,  five  shares;"  and  so  on  until 
the  vote  in  person  and  proxy  is  shown  to  be  three  thousand  three  hundred  and 
eighty-seven  shares  in  favor  of  the  resolution,  being  more  than  three-fifths,  ex- 
cluding stock  owned  by  the  company.  Of  the  stock  thus  voted,  one  thousand 
five  hundred  and  sixty-one  shares  were  voted  by  proxies.  This  record  is  prima 
facie  evidence,  certainly  against  stockholders,  of  the  acts  of  the  corporation 
therein  recorded.  The  officer  making  up  the  minutes  was  the  agent  of  the 
stockholders,  and  it  is  therefore  their  record  of  their  own  action.  It  may  not 
be  conclusive,  but  if  a  stockholder  seeks  to  discredit  this  evidence  he  must  do 
it  by  proofs  conclusive  in  character  and  weight.  Excluding  stock  owned  by 
the  company,  it  is  claimed  that  three-fifths  of  the  shares  did  not  vote  in  favor 
of  a  sale.  The  evidence  from  which  such  conclusion  is  urged  is  mainly  that  of 
the  three  thousand  three  hundred  and  eighty-seven  affirmative  votes,  one  thou- 
sand five  hundred  and  sixty-one  of  the  shares  were  voted  by  proxies,  and  that 
a  large  number  of  such  proxies  are  missing  from  the  office  of  the  company, 
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raising  the  presumption  that  they  never  existed,  and  if  not,  then  the  resolution  to 
authorize  a  sale  was  not  passed  by  a  vote  of  three-fifths  in  interest  of  the  stock. 
It  Is  said  the  statute  (section  2847)  which  permits  stock  to  be  voted  by  proxy  re- 
quires the  proxy  to  be  ^'duly  filed."  But  this  must  be  regarded  as  directory. 
If  the  proxies  were  present  and  actually  voted,  the  fact  that  none  of  them  were 
filed,  or  that  none  of  them  can  now  be  found  in  the  company's  office,  will  not 
defeat  the  action  taken  at  the  meeting.  The  record  states  that  E.  voted  a 
proxy  of  five  shares,  and  this  means  that  he  held  a  proxy  which  was  present, 
signed  by  a  holder  of  five  shares  of  stock,  that  authorized  E.  to  vote  those 
shares,  and  that  the  proxy  was  deemed  sufficient;  and  so  in  the  case  of  every 
share  stated  to  have  been  voted  by  proxy. 

§  1042.  Where  the  hy-law  of  a  corporation  required  notice  of  meetings  of  di- 
rectors to  be  served^  a  meeting  of  the  hoard  at  which  a  director  had  neither  been 
notified  7wr  had  attended  is  unlawful. 

If  the  directors  were  authorized  to  make  a  sale  of  the  company's  property, 
the  next  question  is  whether  a  majority  of  the  director  could  take  the  neces- 
sary action  to  sell  without  notifying  the  other  director  of  the  meeting,  either 
personally  or  by  notice  left  at  his  residence.  There  were  five  directors,  four 
of  whom  met  and  assumed  to  sell.  The  fifth  director,  being  temporarily 
absent  from  the  state,  was  not  notified,  nor  was  there  any  attempt  made  to 
notify  him  of  the  meeting.  The  statute  says:  ^  A  majority  of  the  directors 
of  every  such  corporation,  convened  according  to  the  by-laws,  shall  constitute  a 
quorum  for  the  transaction  of  business."  Section  2347.  The  only  by-law 
bearing  on  the  subject  relates  to  the  duties  of  the  secretary,  viz. :  ^'  The  secre- 
tary shall  give  due  notice  of  all  meetings  of  the  stockholders  and  board  of 
directors." 

There  had  been  no  meeting  of  the  directors  for  many  months ;  there  was  no 
custom  to  hold  directors'  meetings  on  given  days,  and  no  rule  that  business 
might  be  transacted  whenever  a  majority  should  be  present.  On  the  contrary, 
the  only  by-law  on  the  subject  requires  a  notice  of  board  meetings.  In  such  a 
condition  of  local  statute  and  regulations  of  the  company,  no  business  could  be 
transacted  by  a  majority  without  notice  first  given  to  every  director.  A  di- 
rector not  present  would  be  entitled  to  the  opportunity  of  being  present  and 
participating  in  the  business  of  the  meeting.  Failure  to  give  him  notice  not 
only  deprived  him  of  such  opportunity,  but  practically  excluded  him  from  all 
participation  in  the  business  transacted.  It  would  hardly  be  contended  that  a 
meeting  of  directors,  at  which  the  majority  excluded  the  minority,  could  legally 
transact  business  affecting  the  corporation.  They  had  an  important  duty  to 
discharge,  as  they  were  authorized  to  sell  only  when  the  price  was  by  them 
deemed  sufficient;  the  price  was,  therefore,  a  material  thing  to  be  determined. 
On  the  question  of  the  action  of  a  majority  convened  without  notice  to  all 
the  members,  see  Wiggins  Vf  Baptist  Society,  8  Mete,  301 ;  Stowe  v.  Wyse,  7 
Conn.,  219;  State  v.  Ferguson,  31  N.  J.  Law,  at  p.  124;  Angell  &  Ames  on 
Corp.,  §  492;  Field  on  Corp.,  §§  227,  22S,  234;  Grant  on  Corp.,  156-58. 

§  1043.   IVfioie  not  a  bona  Jide purchaser  without  notice. 

It  is  not  necessary  to  determine  whether  the  sale  was  fraudulent.  The  ma* 
jority  of  the  directors  acted  without  authority.  Their  action  operated  unjustly 
upon  the  rights  of  complainant  and  other  stockholders,  and  the  purchaser,  Ed- 
wards, is  not  in  the  position  of  a  bona  fide  purchaser,  without  notice  of  the  actual 
posture  of  affairs  at  the  time  of  the  sale.  A  brief  statement  will  show  where  the 
equities  are,  and  why  a  court  of  equity  should  afford  the  relief  prayed  for 

VOL.X-^28  '438 


§iWl  CORPORATIONB— PRIVATE. 

against  the  action  of  a  majority  of  the  directors.  The  land  and  work?  cost 
$75,000.  The  company  operated  until  1874,  when  it  suspended,  heavily  in- 
debted. September  20,  1875,  a  stockholders'  meeting  was  held,  and  the  direct- 
ors were  authorized  to  sell  the  entire  property  of  the  company  whenever  tbey 
could  obtain  a  satisfactory  price.  E  J  wards  was  then  a  shareholder,  bnt  in 
1S76  sold  his  stock  to  complainant  at  a  price  which  would  make  the  entire 
stock  worth  $50,000.  Subsequent  to  1876  the- directors- sold  four  thousand 
four  hundred  and  seventy-nine  shares  of  stock  owned  by  the  company  for 
812,000  and  paid  the  debts  of  the  company.  There  was  now  less  urgency, 
if  tliere  was  any  necessity,  to  sell  the  proparty.  Prior  to  the  time  of  sellings 
the  four  thousand  four  hundred  and  seventy^nino  shares  of  stock,  the  directs 
ors  fixed  the  price  for  all  the  assets  and  property  at  $55,000.  After  sell- 
ing the  stock  and  paying  the  debts,  tbey  fixed  the  price  of  what  remained 
at  $44,000.  All  this  was  known  to  defendant  Edwards.  One  of  the  di- 
rectors, but  a  few  months  prior  to  the  sale  to  Edwards,  sold  to  complain- 
ant live  thousand  one  hundred  and  one  shares  of  the  stock  for  $13,770,  a  rate 
which  would  make  the  value  of  the  entire  stock  over  $26,000.  That  the 
director  had  made  a  sale,  and  for  that  price,  defendant  Edwards  received 
information,  and  the  directors  were  fully  advised  of  the  sale,  price,  and 
to  whom  made.  They  also  knew  that  complainant,  had  he  known  of  the  pro- 
posed sale,  would  be  opposed  to  it.  In  such  a  posture  of  affairs,  oh  the  morn- 
ing of  October  6,  1879,  Edwards  sent  a  written  proposition  of  $10,000  to  the 
directors  for  the  property.  A  director,  president  of  the  board,  was  absent 
from  the  state.  The  other  four  directors^  met,  accepted  the  proposition,  and 
caused  a  conveyance  to  be  executed  the  same  day.  Edwards  was  present  at 
the  meeting.  He  was  bound  to  know  that  notice  of  a  board  meeting  was 
necessary,  and  he  knew  that  one  of  the  directors  wa»  not  present,  and  Tras 
absent. 

The  manifest  purpose  and  effect  was  to  circumvent  complainant,  the  owner 
of  a  majority  of  the  stock,  and  deprive  him  of  his  rights.  '  The  absent  director 
was  at  once  informed  of  the  sate,  and  not  only  pi'omptty  pefoeed  to  acquiesoe, 
but  repudiated  what  had  been  done.  When  this  suit  wa&  commenced  Edwards 
had  paid  bat  $2,000  of  the  purchase  price,  but  paid  the  balance,  $3,000,  after 
being  fully  advised  of  the  matters  set  up  in  the  bill  of  complaint.  It  is  in  the 
power  of  the  corporation  to  refund  the  pnrchase  money,  and  this  shoold  be 
<k>ne. 

Complainant  is  entitled  to  a  decree  setting  aside  the  sale,  and  for  a  convey- 
ance of  the  property  to  the  Houghton  Copper  Works,  making  the  injunction 
perpetual,  and  referring  the  cause  to  a  master  to  take  proofs  and  state  an 
account  for  the  use  of  the  property.  The  Houghton  Copper  Works  is  to  be 
decreed  to  refund  the  purchase  price  paid  by  defendant  Edwards,  less  whatever 
may  be  found  owing  from  him  for  the  use  of  the  property,  for  which  nse 
Edwards  is  to  account  and  pay. 

FLAOG  V.  MANHATTAN  BAILWAY  COMPANY. 
(Circuit  Court  for  New  York:  10  Federal  Reporter,  4ia-43i    1881.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  This  suiit  is  brought  by  three  persona  as  individaals  and 
two  persons  as  copartners,  who  claim  to  be  owners  of  shares  of  the  capital 
stock  of  the  Metropolitan  Elevated  Railway  Company,  one  hundred  ami  fifty* 
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five,  ten,  one  hundred  and  fifty  and  seventy-five  in  number,  of  the  par  value  of 
$100  each,  there  being  sixty-five  thousand  shares  in  all.  The  three  companies 
defendants  are  railroad  corporations  organized  under  the  laws  of  the  state  of 
New  York,  and  will  be  called  the  Manhattan,  the  Metropolitan  and  the  New 
York,  The  first  company  had  no  lines  of  railway.  The  second  and  third 
companies  had  elevated  railways  in  the  city  of  New  York.  On  the  20th  of 
May,  1879,  the  three  companies  entered  into  a  written  agreement  known  as  the 
"tripartite '^  agreement.  It  recites  that  the  agreement  is  made  "for  the  pur- 
pose of  avoiding  the  danger  of  crossing  elevated  railway  tracks  upon  the  same 
level,  and  otherwise  securing  to  the  people  of  New  York  the  advantages  of  safer 
and  more  rapid  transit  through  the  action  of  one  directing  body."  It  provides 
for  the  execution  of  the  leases  hereinafter  mentioned,  and  contains  other  pro- 
visions which  it  is  not  important  at  this  point  to  notice.  On  the  same  day  the 
Metropolitan  and  the  Manhattan  executed  an  agreement  of  lease  in  writing. 
It  recites  that  the  Metropolitan  is  authorized  to  construct  and  operate  a  line  of 
elevated  railway  in  the  city  of  New  York,  a  portion  of  which,  specifying  it,  is 
completed  and  in  operation  by  it,  and  is  engaged  in  constructing  other  parts; 
that  the  New  York  is  the  owner  of  and  engaged  in  operating  certain  lines  of 
elevated  railway  in  said  city  over  routes  heretofore  established  by  law  for  it, 
**  which  railways  and  routes  at  various  places  unite  with  the  railways  and 
routes"  of  the  Metropolitan,  " and  cross  and  connect  and  unite  therewith  at 
the  same  level;"  that  "the  development  of  the  business  of  passenger  traffic  on 
elevated  railways  in  said  city  has  made  it  necessary  for  each  of  said  companies 
to  run  trains  in  such  manner  and  with  such  speed  and  frequency  that  the  cross- 
ing of  the  trains  of  one  company  over  and  upon  the  tracks  of  the  other  com- 
pany, and  the  running  of  the  trains  of  both  companies  upon  the  portions  of  the 
track  and  route  jointly  owned  or  used  by  them,  is  deemed  impracticable  except 
at  the  risk  of  inconvenience  and  dela}^  to  the  pubhc  and  danger  to  human  life; " 
that,  "  after  protracted  efforts  to  devise  plans  for  operating  all  said  lines  so  as 
to  afford  to  the  public  perfect  fullness  of  accommodation  and  safety,  it  is  the 
opinion  of  both  companies  that  such  management  cannot  be  assured  while  the 
trains  of  the  two  companies  are  run  under  the  control  of  differing  managing 
officers,  or  otherwise  than  by  placing  the  lines  of  both  companies  under  one 
Kole  control,  with  power  to  change  from  time  to  time  the  tef^ndni  of  routes,  to 
regulate  and  limit  the  passage  of  trains  from  the  tracks  of  one  company  upon 
the  tracks  of  the  other  at  the  connecting  and  crossing  points,  and  to  do  such 
other  things  and  make  such  other  changes,  from  time  to  time,  in  the  entire 
management  of  traffic  upon  the  lines  of  both  railways,  as  experience  may  show 
to  be  necessary  or  desirable ; "  that  the  Manhattan  "  is  by  law  authorized  to 
construct  and  operate  elevated  railroads  in  the  city  of  New  York,  whether 
owned  or  leased  by  it,  and  is  willing  and  desirous  to  aooeptj"  and  the  Metro- 
politan and  the  New  York  "  have  agreed  to  execute  and  deliver  to  it  leases  of 
all  their  respective  railways  and  properties  as  described  in  this  instrument,  and 
in  a  similar  instrument  of  even  date  herewith  to  be  executed  by  the  New  York," 
"  as  lessor  to  the  Manhattan,"  "  upon  all  and  singular  the  terms,  agreements 
and  conditions  herein  and  therein  mentioned  and  set  forth ; "  that  the  Metro- 
politan "  has  heretofore  executed  to  the  Central  Trust  Company  of  New  York 
its  first  mortgage,  bearing  date  July  10,  1878,"  "securing  the  bonds  therein 
provided  for,  the  total  amount  thereof  now  issued  and  agreed  to  be  issued 
being  $8,500,000  of  principal;"  that  the  Metropolitan  "may  be  hereafter  re- 
quired "  by  the  Manhattan  "  to  issue  further  amounts  of  the  said  bonds  secured 
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by  the  said  mortgage  in  excess  of  said  $8,500,000,"  for  the  purpose  of  construct- 
ing and  equipping  extensions  of  the  line  of  the  Metroix)litan,  "  payment  of  all 
which  bonds,  principal  and  interest,  is  to  be  assumed  by  the  Manhattan; "  and 
that  the  Metropolitan  ''has  issued  and  agreed  to  issue  its  capital  stock  to  the 
amount,  at  its  par  value,"  of  $6,500,000,  upon  which  stock  the  Manhattan  *'has 
agreed  to  guaranty  the  payment  of  a  dividend  of  ten  per  cent,  per  annum  as 
hereinafter  provided." 

.  Then,  by  the  agreement,  the  Metropolitan,  "  in  consideration  of  the  rents, 
covenants  and  agreements  hereinafter  mentioned,  reserved  and  contained  on 
the  part  of  the  Manhattan,"  "  to  be  paid,  kept  and  performed,"  leases  to  the 
Manhattan  "all  and  singular  the  railroad  or  railway,  now  owned,  operated  or 
constructed  by  it  in  the  city  of  New  York,  as  above  described,  and  all  and 
singular  the  unfinished  portions  thereof  now  under  construction,  together  with 
all  its  franchises,  rights  and  privileges  relating  thereto,  or  to  the  construction 
and  operation  of  its  entire  railway  as  authorized,  subject  to  the  said  mortgage, 
and  to  the  terms  and  ponditions  under  which  said  franchises  are  held  by  the 
company,  with  all  and  singular  the  right,  title,  estate  and  interest  which  the 
Metropolitan  Company  has  in  any  real  estate  in  the  city  of  New  York  hereto- 
fore acquired  by  it,  or  which  it  may  hereafter  acquire  under  contracts  already 
made  therefor,  being  all  and  singular  the  entire  property  and  estate  of  said 
Metropolitan  Company,  except  such  of  its  franchises,  rights  and  privileges  as 
are  or  may  be  necessary  to  preserve  its  corporate  existence  or  organization,  and 
its  interest  in  the  covenants  and  conditions  of  this  indenture."  The  lease  is 
for  nine  hundred  and  ninety-nine  years  from  November  1,  1875,  or  so  long  as 
the  Manhattan  "  shall  continue  to  exist  as  a  corporation,  and  be  capable  of 
exercising  all  the  functions  herein  stipulated  on  its  behalf;"  the  Manhattan 
paying  to  the  Metropolitan  the  yearly  rent  of  $10,000,  payable  semi-annually 
on  the  first  days  of  January  and  July,  the  first  payment  of  $5,000  to  be  made 
July  1,  1879,  "and  keeping  and  performing  all  and  singular  the  covenants  and 
agreements  hereinafter  set  forth  to  be  by  the  Manhattan  "  "  kept  and  performed." 
The  Manhattan  assumes  and  agrees  to  pay,  as  they  respectively  become  due, 
the  principal  and  interest  of  the  said  recited  first  mortgage  bonds  of  the  Met- 
ropolitan, and  keep  it  harmless  from  all  claims  against  it  arising  from  all  or 
any  of  said  bonds.     Then  follows  this  article : 

"Art.  2.  The  Manhattan  Company  guaranties  to  the  Metropolitan  Company 
an  annual  dividend  of  ten  per  cent,  on  the  capital  stock  of  the  Metropolitan 
Company,  to  the  amount  of  $6,500,000;  that  is  to  say,  the  Manhattan  Com- 
pany will,  each  and  every  year  during  the  term  hereby  granted,  beginning 
with  the  1st  day  of  October,  1879,  pay  tq  the  Metropolitan  Company  $650,000, 
free  of  all  taxes,  in  equal  quarterly  payments  of  $162,500  each,  on  the  first 
days  of  January,  April,  July  and  October,  in  each  year,  the  first  of  such  pay- 
ments to  be  made  on  the  1st  day  of  January,  1880,  and  the  Manhattan  Com- 
pany will,  from  time  to  time,  execute  in  proper  form  a  guaranty  to  the  above 
effect,  printed  or  engraved  upon  the  certificates  of  stock  of  the  Metropolitan 
Company,  and,  as  such  stock  certificates  are  surrendered  for  cancellation  and 
jeissue,  will,  from  time  to  time,  at  the  request  of  the  holder,  renew  such  guar- 
anty upon  all  reissued  certificates." 

It  is  then  provided  that  the  portions  of  the  railway  of  the  Metropolitan  which 
were  completed  on  the  31st  of  January,  1879,  shall  be  deemed  to  have  been 
.operated  from  the  close  of  business  hours  on  that  day  by  the  Manhattan,  and 
all  such  operation  from  and  after  that  time  shall  be  for  the  account  of  the 
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Manhattan ;  that  the  Manhattan  shall  run  the  railways,  and  keep  them  in  re- 
pair and  working  order,  and  supplied  with  rolling  stock  and  equipment;  that, 
**  in  addition  to  the  rental  hereinabove  provided,"  it  shall  pay  all  taxes,  assess- 
ments, duties,  imposts,  dues  and  charges  which  shall  become  payable  by  the 
Metropolitan  or  be  imposed  on  the  leased  property,  or  its  business,  earnings  or 
income;  that  the  Manhattan  will  ^ve  harmless  the  Metropolitan  against  all 
expenses  of  operating  the  railways,  and  all  claims  and  suits  for  injuries  to  per- 
sons and  property,  or  for  causing  the  death  of  any  person,  or  for  any  other 
thing  in  the  operation  or  management  of  the  leased  property,  or  for  any  breach 
of  contract  by  the  Manhattan  in  carrying  on  the  business,  and  will  defend  all 
saits  and  claims  brought  against  the  Metropolitan  in  respect  of  any  matter 
arising  out  of  the  management  or  operation  of  said  railways  since  January' 31, 
1879,  and  that,  in  case  the  Manhattan  shall  at  any  time  fail  to  pay  in  full  said 
cash  rental,  '^or  the  guarantied  dividend  aforesaid,  as  the  same  shall  become 
payable,  or  fail  or  omit  to  keep  and  perform  the  covenants  and  agreements 
herein  contained,  or  any  of  them,  and  continue  in  default  in  respect  to  the  per- 
formance of  such  covenant  or  agreement,  or  payments  for  the  period  of  ninety 
days,"  the  Metropolitan  may  enter  on  the  leased  railways  and  premises,  and 
thenceforth  hold,  possess  and  enjoy  them  as  of  its  former  estate,  and,  upon 
such  entry,  the  interest  of  the  Manhattan  therein  shall  cease.  The  Manhattan 
then  agrees  with  the  Metropolitan  that  it  will  execute,  acknowledge  and  de- 
liver *'any  and  all  instruments  for  the  more  effectually  assuring  unto  the  Met- 
ropolitan "  *'  the  payment  of  the  cash  rental  and  dividends  hereinbefore  reserved 
or  agreed  to  be  paid."  On  the  same  20th  of  May,  1879,  an  agreement  of  lease, 
in  writing,  was  executed  by  the  Manhattan  and  the  New  York,  in  like  terms, 
in  all  respects,  mutatis  mutandisy  with  the  one  between  the  Manhattan  and  the 
Metropolitan. 

Under  these  agreements  of  lease  the  Manhattan  proceeded  to  operate  the 
railways  of  the  other  two  companies.  On  the  2J  of  July,  1881,  the  people  of 
the  state  of  New  York  brought  a  suit  in  the  supreme  court  of  New  York 
against  the  Manhattan,  the  complaint  in  which  sets  forth  the  fact  of  said 
leases,  and  the  operation  of  the  roads  under  them  by  the  Manhattan ;  that  by 
their  terms  it  agreed  to  pay  outstanding  obligations  of  the  other  two  com- 
panies amounting  to  very  large  sums,  and,  under  them,  is  now  liable  for  the 
payment  of  bonds  of  said  companies,  amounting  in  the  aggregate  to  about 
$21,000,000,  and  the  interest  thereupon,  and  for  the  payment  of  all  taxes  on 
said  roads,  and  to  pay  to  said  companies  certain  additional  fixed  charges  cre- 
ated by  said  leases,  and  which  aggregate  more  than  $1,300,000  per  annum; 
that  the  Manhattan  is,  and  for  a  long  time  has  b3en,  operating  said  railroads 
at  a  great  loss,  which  loss  for  the  year  ending  September  30, 1880,  was,  accord- 
ing to  the  estimates,  about  $500,000;  that  the  continued  operation  of  said  road 
by  it  will  result  in  further  loss  to  it;  that  it  owes,  and  for  a  long  time  past  has 
owed,  a  sum  exceeding  $900,000  for  taxes  unpaid,  a  large  part  of  which  has 
been  due  for  more  than  one  year;  that  it  has  no  assets  with  which  to  meet  its 
existing  indebtedness,  and  the  requirements  of  said  leases,  except  the  receipts 
which  accrue  to  it,  from  time  to  time,  from  said  roads,  which  fall  short  of 
its  annually  accruing  obligations  to  the  amount  of  at  least  $1,000,000  per 
annum;  and  that  on  or  about  April  25,  1881,  it  addressed  a  communication  in 
writing  to  the  mayor,  comptroller  and  corporation  counsel  of  the  city  of  New 
York,  whereby  it  declared  itself  to  be  unable  to  defray  its  obligations,  espe- 
cially its  indebtedness  for  taxes,  and  in  substance  declared  itself  insolvent  and 
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showed  it  bad  been  so  for  more  than  a  year.  The  complaint  prayed  a  dissola- 
tion  of  the  incorporation  of  the  Manhattan,  and  a  forfeiture  of  its  corporate 
rights,  privileges  and  franchises,  and  the  appointment  of  a  receiver  of  its  prop- 
erty, and  of  a  temporary  receiver.  On  the  12th  of  July,  1831,  the  Manhattan 
answered  the  complaint,  denying  its  insolvency,  admitting  that  during  the  year 
ending  September  30,  1880,  the  said  roads  were  operated  by  it  at  a  loss,  and 
that,  on  or  about  the  25th  of  April,  1881,  it  addressed  a  communication  in 
writing  to  the  mayor,  comptroller  and  corporation  counsel  of  the  city  of  New 
York,  and  denying  the  other  material  allegations  of  the  complaint.  On  the 
13th  of  July,  1881,  the  supreme  court,  by  Mr.  Justice  Westbrook,  after  a  hear- 
ing of  both  parties,  appointed  John  F.  Dillon  and  Amos  L.  Hopkins  to  be 
temporary  receivers  of  the  Manhattan.  On  the  23d  of  July,  1881,  the  New 
York  presented  to  the  supreme  court  a  petition  in  said  suit  praying  that  the 
Manhattan  and  the  receivers  be  directed  to  deliver  over  to  the  New  York  its 
railways  and  other  property.  The  petition  alleges  that  the  Manhattan  owes  the 
New  York  for  gross  rental,  dividend  rental  and  interest  on  mortgage  bonds 
$465,000,  and  has  not  paid  the  taxes  assessed  on  the  New  York  for  1879  and 
1880;  that  the  New  York  owes  no  debts  except  its  first  mortgage  bonds  to  the 
amount  of  $8,500,000,  and  claims  for  damages  and  taxes  which  the  Manhattan 
is  bound  to  pay,  and  has  a  considerable  cash  surplus  on  hand ;  that  the  Metro- 
politan owes  first  mortgage  bonds  to  the  amount  of  $10,818,000,  and  second 
mortgage  bonds  to  the  amount  of  $2,000,000;  that  the  net  earnings  of  the 
railways  of  the  New  York  for  the  last  two  years  have  been  more  than  enough 
to  paj^  the  interest  on  its  bonds  and  dividends  of  at  least  ten  per  cent,  to  its 
shareholders,  but  the  net  earnings  of  the  railways  of  the  Metropolitan  have 
been  barely  enough  to  pay  the  interest  on  its  bonds;  that  the  dividend  rental 
paid  to  the  Metropolitan  for  the  six  months  prior  to  July,  1881,  has  been  paid 
out  of  the  earnings  of  the  New  York;  that  the  indebtedness  of  the  Manhattan 
to  the  New  York  is  increasing  every  day,  and  the  railwaj^s  of  the  New  York 
and  the  Metropolitan  are  now  run  at  the  expense  and  risk  of  the  New  York; 
that  the  structures  and  rolling  stock  of  the  New  York  and  the  Metropolitan 
have  not  been  kept  up  to  the  standard  required  by  the  tripartite  agreement  and 
the  leases,  and  the  falling  off  in  this  respect  hsA  been  greater  on  the  New  York 
railways  than  on  the  Metropolitan ;  that  the  Manhattan  has  kept  up  the  struct- 
ures and  rolling  stock  of  the  Metropolitan  better  than  it  has  kept  up  those  of 
the  New  York;  that  a  considerable  number  of  the  engines  of  the  New  York 
have  been  sold  by  the  Manhattan,  which  has  neither  replaced  the  same  nor 
paid  the  proceeds  to  the  New  York;  and  that  the  New  York,  if  it  got  back 
its  railways  in  their  present  condition,  would  have  to  pay  a  large  sum  tp 
replace  its  rolling  stock  and  structures  in  the  state  in  which  the  Manhattan 
took  them.  This  petition  was  brought  to  a  hearing  before  Mr.  Justice  West- 
brook  on  the  14th  of  September,  No  decision  on  it  being  made,  the  New 
York,  on  the  30th  of  September,  presented  a  supplemental  petition,  praying  the 
same  relief,  and  setting  forth  that  since  the  default  of  the  Manhattan  in  not 
paying  to  the  New  York  the  various  sums  of  money  which  were  due  on  July 
22 J,  ninety  days  have  elapsed,  the  last  day  of  the  ninety  being  September  29lh; 
that  none  of  said  moneys  have  been  paid  except  $50,000,  paid  before  the  for- 
mer petition  was  brought;  that  on  the  29th  of  September  the  New  York 
demanded  of  the  Manhattan  and  of  its  receivers  payment  of  said  sums,  bat 
they  were  not  paid ;  that  by  reason  thereof  a  forfeiture  of  said  les;sahold  estate 

has  accrued  to  the  New  York,  and  that  it  is  entitled  to  the  possession  thereof. 
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This  sapplemental  petition  was  brought  before  the  court  oa  the  3d  of  October, 
and,  after  hearing  the  plaintiffs  in  the  suit  and  the  receivers,  and  the  New 
Yoric,  the  Metropolitan,  and  the  Manhattan,  an  order  was  made  giving  leave 
to  the  Manhattan  and  the  Metropolitan  to  answer  on  or  before  October  6th, 
And  directing  that  the  supplemental  petition  be  consider^  as  part  of  the  orig* 
inal  petition. 

On  the  8th  of  October,  1881,  the  receivers  put  in  an  answer  to  the  petition 
of  the  New  York,  and  the  Manhattan  put  in  an  answer  to  it  similar  to  the  an- 
swer of  the  receivers.  The  answer  sets  up  that  on  or  about  August  31, 1881, 
one  Watson  brought  a  suit  in  this  court,  by  leave  of  the  said  supreme  court,  in 
l)ebalf  of  himself  and  all  other  stockholders  of  the  Manhattan,  against  the 
New  York  and  the  Metropolitan  and  the  receivers,  by  filing  a  bill  of  complaint 
4ind  serving  process  on  the  defendants,  the  same  being  what  is  known  as  a 
etockholders'  suit,  and,  in  substance  and  effect,  a  suit  by  the  Manhattan  against 
the  New  York  and  the  Metropolitan  to  have  judicially  determined  whether 
the  New  York  and  also  the  Metropolitan  are. not  indebted  to  the  Manhattan 
each  in  the  sum  of  $6,500,000,  the  bill  alleging  an  indebtedness  of  the  New 
York  to  the  Manhattan  of  $6,500,000,  and  seeking  to  enforce  such  liability, 
And  praying  an  accounting  of  the  operations  of  the  lease  from  the  New  York, 
and  that  the  New  York  be  decreed  to  pay  to  the  Manhattan  or  to  the  receiv- 
ers such  sum  as  may  be  found  duej  that  the  legal  rights  and  equities  of  the 
New  York  and  the  Manhattan  are  necessarily  involved  in  said  suit,  and  the 
supreme  court  ought  to  leave  the  rights  of  the  parties  to  be  determined  therein 
on  issues  regularly  made  and  tried  on  proof;  that  the  supreme  oourt  should 
not,  as  a  court  of  equity,  enforce  the  forfeiture  asked,  but  leave  the  New  York, 
by  ejectment  or  other  remedy  at  law,  to  recover  possession  of  the  property; 
that  there  are  $13,000,000  of  Manhattan  stock  outstanding  in  the  hands  of  nn- 
merons  and  scattered  holders ;  that  the  effect  of  granting  an  order  of  forfeit- 
ure will  be  to  destroy  the  value  of  such  stock  beyond  repair;  that  on  the  last 
day  of  September,  an  injunction  order  was  in  force,  granted  by  Mr.  Justice 
Westbrook,  in  said  suit,  restraining  the  Manhattan  and  its  officers  from  inter- 
fering in  any  way  in  the  business  of  the  Manhattan ;  that  the  three  companies 
are,  and  were  on  the  SOtb  of  September,  by  an  injunction  issued  in  a  suit  in 
this  court,  each  of  them  enjoined  from  paying  any  taxes  imposed  oa  the  capi- 
tal stock  and  personal  property  of  any  one  of  them  by  the  city  of  New  York 
for  the  year  1880;  that  the  New  Yoric,  in  a  suit  brought  by  it  in  July,  1881, 
against  the  Manhattan  and  the  Metropolitan,  obtained  an  injunction  order  re- 
straining the  Manhattan  from  parting  with  any  moneys  then  in  the  possession 
or  nnder  the  control  of  the  Manhattan,  which  had  been  or  might  be  received 
by  it  from  traffic  on  any  of  the  railways  of  the  New  York,  except  as  required 
strictly  for  the  operation  of  the  railways  of  the  New  York  leased  to  the  Man- 
hattan, which  injunction  was  in  force  on  the  last  day  of  September;  that  the 
Manhattan  is  not  in  default  for  not  paying  taxes  assessed  on  the  New  York 
for  the  years  1870  and  1880;  that  as  to  the  remainder  of  the  taxes  assessed  on 
the  New  York,  the  Manhattan,  because  the  taxes  were  excessive,  unequal  and 
illegal,  determined,  with  the  concurrent  consent  of  the  New  York  and  the 
Metropolitan,  that  payment  of  them  should  be  refused  and  proceedings  be 
taken  to  review  such  unlawful  taxation,  and  such  proceedings  were  taken  and 
are  pending  in  the  name  and  at  the  request  of  the  New  York  to  contest  the 
legality  of  said  taxes  and  the  obligation  of  the  Manhattan  to  pay  them ;  that 
ti^ie  alleged  default  of  the  Manhattan  in  not  paying  the  taxes  aasessed  upon  the 
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New  York  in  the  years  1879  and  1880  was  in  accordance  with  the  express  in- 
structions of  the  New  York  to  that  effect,  and  the  action  of  the  Manhattan  in 
relation  thereto  was  essential  to  the  protection  of  the  rights  of  the  companies 
parlies  to  the  tripartite  agreement,  and  of  the  stockholders  of  each  of  said 
companies;  and  that  on  or  about  the  1st  of  October,  1881,  the  New  York  and 
the  Metropolitan  demanded  of  the  receivers  the  payment  of  rent  alleged  to  be 
due  to  them  respectively  from  the  Manhattan  under  said  leases. 

Mr.  Justice  Westbrook  rendered  a  decision  on  the  petition  of  the  New  York; 
at  a  date  stated  in  the  bill  in  this  suit  to  have  been  on  or  about  the  14th  of 
October,  1881.  The  decision  refers  to  the  fact  that  in  the  tripartite  agreement 
the  Manhattan  agrees  to  issue  and  deliver  to  the  New  York  and  the  Metropolis 
tan  its  two  bonds,  each  for  $6,500,000,  payable  on  demand,  one  to  a  trustee 
for  the  stockholders  of  the  New  York,  and  the  other  to  a  trustee  for  the 
stockholders  of  the  Metropolitan,  with  authority  to  the  trustees  respectively  to 
usp  the  same,  if  they  see  fit,  in  payment  for  the  stock  of  the  Manhattan  at  par; 
and  that  the  said  bonds  were  executed  and  exchanged  for  stock  in  the  Manhat- 
tan, so  that  the  New  York  and  the  Metropolitan,  or  their  stockholders,  became 
the  owners  of  the  entire  capital  stock  of  the  Manhattan,  then  amounting  to 
$13,000,000.  Mr.  Justice  Westbrook  held  that  the  mere  appointment  of  the 
receivers  did  not  terminate  the  lease,  nor  did  the  insolvency  of  the  ManhattaUi 
if  it  were  insolvent ;  that  the  court  had  no  power  to  settle  the  questions  in- 
volved summarily,  or  otherwise  than  in  an  action  regularly  instituted  by  the 
New  York  to  recover  the  property;  that  the  failure  to  pay  the  taxes  did  not 
forfeit  the  lease,  because  the  New  York  had  approved  the  non-payment,  and 
because  there  was  a  proper  question  as  to  the  lawfulness  of  the  taxes  not  paid ; 
and  that  the  testimony  as  to  a  breach  of  the  lease  by  not  keeping  the  road  of  the 
New  York  in  repair  was  conflicting.  As  to  the  default  for  ninety  days  in  paying 
the  rent,  the  judge  remarked  that  the  New  York  had  obtained  the  said  injunc- 
tion against  the  Manhattan,  and  could  not  enforce  a  forfeiture  arising  from  the 
non-payment  of  money,  when  it  had  itself  enjoined  the  Manhattan  from  using 
the  principal  part  of  its  revenue  for  any  such  purpose.  The  judge  then  pro- 
ceeds to  say : 

'*  Waiving,  however,  this  point,  there  is  another  of  great  importance  alse 
made  by  said  answers  of  the  Manhattan  Company  and  the  receivers,  which 
will  now  be  stated.  It  will  be  remembered  that  the  capital  stock  of  the  Man- 
hattan Company  is  $13,000,000.  This  entire  stocfe  was  transferred  and  given  to 
the  New  York  Company  and  the  Metropolitan  Company  in  professed  payment 
of  the  leases  made  to  the  Manhattan  Company  —  $6,500,000  to  each.  It  is 
true,  this  was  not  directly  done,  for  the  form  was  the  execution  of  two  bonds 
by  the  Manhattan  Company  of  $6,500,000  each, —  the  one  to  a  trustee  for  tlie 
benefit  of  the  New  York  Company,  and  the  other  to  a  trustee  for  the  benefit 
of  the  Metropolitan, —  which  bonds  were  exchangeable  for  the  stock,  of  the 
Manhattan  Company  ^t  par,  and  such,  exchange  was  immediately  made.  The 
directors  of  the  Manhattan  Company  were  persons  who  were  directors  of 
the  other  two  companies.  By  the  terms  of  the.  lease  the  Manhattan  Company 
was  to  pay  the  bonded  debt  of  the  other  companies,  with  the  interest,  and  also 
an  annual  dividend  of  ten  per  cent,  on  the  capital  stock  of  the  lessor  companies, 
in  quarter-yearly  payments.  •  The  plain  effect  of  this  transaction  is  manifest. 
The  lessor  companies  being  the  owners  of  the  stock  of  the  lessee  company, 
and  their  directors  being  its  directors,  the  individuals  owning  the  stock  of  the 
former  really  agreed  with  themselves  to  pay  themselves  a  large  and  liberal 
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rental  for  the  use  by  themselves  of  their  own  property.  This  was  the  real 
transaction,  but,  as  individaals  were  concealed  ander  the  cloak  of  corporations, 
the  apparent  transaction,  which  alone  the  general  public  would  be  apt  to  see, 
was  a  leasing  from  two  independent  corporate  bodies  to  a  third  equally  inde- 
pendent. Such  leasing,  however,  was  at  a  rental  which,  if  the  estimates  of 
the  earning  capacity  of  the  leased  roads,  submitted  upon  this  motion  by^  the 
petitioner  to  prove  the  bankruptcy  of  the  tenant  company,  are  accurate,  it 
was  impossible  for  such  company  to  pay.  The  individuals  who  had  thus  ex- 
tracted the  life  from  the  lessee  company  by  the  provision  for  the  payment  to 
themselves  of  liberal  dividends  and  the  absorption  of  its  entire  stock,  pro- 
ceeded to  divide  and  did  divide  such  stock  among  themselves,  and  then  dis- 
posed of  it  to  the  general  public,  thus  shifting  the  burden  of  paying  rent  from 
themselves  to  others,  and  actually  receiving  from  such  strangers  to  the  original 
transaction  large  sums  for  the  privilege  of  assuming  burdens  they  could  not 
discharge,  and  which  could  only  result  in  the  restoration  to  them  of  the  prop- 
erty leased,  and  the  absolute  loss  by  the  buyers  of  Manhattan  stock  of  their 
whole  purchase  price.  To  recover  payment  for  this  stock  from  the  two  lessor 
companies  an  action  is  now  pending  in  the  United  States  circuit  court  for  the 
southern  district  of  New  York,  brought  by  John  C.  Watson,  a  stockholder  of 
the  Manhattan  Company,  to  which  suit,  by  permission  of  this  court,  the  re- 
ceivers appointed  in  this  action  are  parties.  The  existence  of  this  action,  and 
the  grave  questions  which  it  presents,  are  urged  both  by  the  Manhattan  Com- 
pany and  the  receivers  as  reasons  why,  in  advance  of  the  determination 
thereof,  this  court  should  not  surrender  the  property  it  holds  by  its  receivers. 
It  would,  perhaps,  be  improper  to  express  an  opinion  upon  the  merits  of  this 
action  further  than  to  say  that  it  presents  reasonable  grounds  for  judicial 
inquiry.  As  a  rule,  stock  purchased  of  a  corporation  must  be  paid  for  either 
in  cash  or  its  equivalent,  and,  if  not  so  paid  for,  the  money  which  it  represents 
can  be  recovered.  The  answer  of  the  petitioning  company  is,  of  course,  that 
the  stock  was  paid  for  by  the  lense  which  it  gave.  Whether,  however,  this 
was  a  bona  fide  exchange  of  a  substantial  thing  which  the  law  can  treat  and 
regard  as  a  payment  for  the  stock  transferred,  or  the  contrary,  is  the  point 
which  that  suit  presents.  Leaving  out  of  view  the  very  grave  questions  of  the 
power  of  the  lessor  companies  to  lease  its  roads,  and  of  the  lessee  company  to 
accept  them, —  which  is  not  considered,  because  not  presented  nor  argued,  but 
which  leases,  if  illegal,  because  ultra  vires,  would  leave  the  stock  of  the  Man- 
hattan Company  entirely  unpaid  for, —  is  it  not  most  apparent  that  the  inno- 
cent holders  and  purchasers  of  the  stock  of  the  Manhattan  Company  have 
grave  questions  to  submit  to  the  courts,  both  as  against  the  lessor  companies 
and  also  their  stockholders,  who  placed  the  Manhattan  stock  upon  the  market 
to  their  great  injury?  It  is  enough  for  present  purposes,  without  passing 
directly  upon  the  merits  of  the  Watson  suit,  to  say  that  that  which  is  unjust 
is  unlawful,  and  for  every  unlawful  act  done  to  another  to  his  injury  the  law 
affords  a  remedy.  Whether  any  of  the  apparently  bald  facts  which  have  been 
mentioned  can  be  explained  so  as  to  give  them  a  different  color,  is  a  question 
for  the  trial.  As  tbey  appear  upon  this  motion  to  me,  it  is  plain  that  they 
should  not  be  ignored,  and  the  property  asked  for  surrendered  upon  the  ground 
of  the  non-payment  of  obligations  incurred  by  the  lease,  when,  perhaps,  a  trial 
of  the  action  pending  may  determine  that  the  Manhattan  Company  is  not  a 
debtor  to,  but  a  creditor  of,  the  petitioner." 
After  thus  reaching  a  conclusion  on  the  merits  adverse  to  the  relief  sought, 
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the  judge  held  that,  as  the  application  was  one  addressed  to  the  discretion  of 
the  court,  and  as  it  involved  grave  and  difficult  questions  of  law  and  fact,  it 
ought  to  be  disposed  of  by  an  action,  and  not  by  a  motion.  He  added :  ^^  To 
the  general  objection  of  deciding  such  grave  questions  as  this  application  in- 
volves so  summarily  is  added  one  growing  out  of  the  tripartite  agreement 
hereinbefore  detailed.  A  sort  of  giMsi  partnership  w^s  thereby  formed  between 
the  three  contracting  parties.  The  Metropolitan  Company  joins  its  objections 
to  those  of  the  Manhattan  Company,  and  protests  against  the  granting  of  the 
petition,  and  claims  the  right  to  be  beard  by  a  jformal  suit  upon  the  issues  which 
have  been  presented.  Their  request  is  reasonable,  and  the  relief  asked  for 
must  be  denied  upon  the  ground  of  discretion,  also,  without  prejudice,  how- 
ever, to  the  right  of  petitioner  to  bring  an  action  against  the  receivers,  leave  to 
do  which  will  be  granted." 

The  portions  of  the  tripartite  agreement  thus  referred  to  as  forming  a  sort 
of  quasi  partnership  are  a  provision  providing  for  building  certain  parts  of  the 
railway  structures  at  the  joint  expense  of  the  New  York  and  the  Metropolitan, 
and  a  provision  (article  14)  that  whenever,  in  any  fiscal  year,  the  Manhattan 
shall  elect  to  declare  a  dividend  of  more  than  ten  per  cent,  on  its  capital  stocky 
the  Manhattan  shall  pay  to  the  New  York  and  the  Metropolitan  a  sum  suffi- 
cient to  enable  them  to  pay  as  large  a  dividend  in  excess  of  ten  per  cent,  on  the 
stock  of  the  New  York  and  the  Metropolitan  as  shall  be  declared  on  the  stock 
of  the  Manhattan,  in  connection  with  the  other  provisions  of  that  agreement. 

Such  was  the  condition  of  the  litigation  between  or  affecting  the  three  com- 
panies, so  far  as  it  is  material  to  refer  to  it,  when,  on  the  22J  of  October,  1831, 
the  agreement  in  writing  was  made  between  them,  out  of  which  the  present 
suit  arises.  It  sets  forth,  as  part  of  it,  copies  of  the  tripartite  agreement  and 
of  the  two  leases.  It  then  recites  that  possession  of  the  railways  and  property 
leased  was  delivered  to  the  Manhattan,  and  it  continued  in  the  possession  and 
operation  thereof  until  July  11,  1881,  when  possession  thereof  was  delivered  to 
said  receivers,  who  are  still  in  possession  thereof,  operating  them ;  that  "  it  has 
been  found  impracticable  to  carry  out  the  various  terms  and  conditions  imposed 
by  said  agreement  and  leases  on  the  Manhattan ; "  that  the  interests  of  each  of 
the  parties,  as  well  as  the  interest  of  the  public,  still  require  that  the  lines  of 
railway  shall  continue  to  be  operated  under  a  single  management,  and  that  the 
parties,  '' for  the  purpose  of  settling  all  the  matters  and  differences  between 
them,  and  for  continuing  the  operation  of  said  properties  and  railwa^^s  by  a 
single  management,"  have  agreed  to  modify  the  said  agreement  and  leases  as 
jiereinafter  set  forth.    It  then  provides  as  follows: 

I^irH.  The  Manhattan  shall  continue  to  possess  and  operate  the  properties 
and  railways  for  the  period  and  on  the  terms  agreed  in  the  leases,  except  as 
<<  herein  "  modified  or  changed,  such  possession  to  commence  as  soon  as  the  prop- 
erties can  be  obtained  from  the  receivers. 

Se<H>ncL  The  Manhattan,  from  moneys  received  by  it  on  acquiring  posses- 
sion of  the  properties,  and  all  moneys  thereafter  acquired  b}^  it  from  the  oper- 
ation of  them,  after  the  payment  of  operating  expenses,  and  of  all  lawful 
taxes  and  assessments  against  either  of  the  parties  or  its  property,  and  before 
paying  the  sums  mentioned  in  clause  3,  shall  pay:  (1)  To  the  New  York  all 
sums  of  money  due  and  owing  to  it,  under  the  terms  of  the  lease  from  it,  oa 
the  1st  of  July,  1881.  (2)  To  the  Metropolitan  in  the  same  manner,  and  out 
of  said  moneys,  the  interest  due  on  its  bonds,  a?  provided  in  the  lease  from  it, 
^rom  the  l0t  of  January,  1881. 
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Third.  After  making  the  payments  provided  for  by  clause  %  all  moneys 
received  by  the  Manhattan  from  the  operation  of  the  properties  shall  be  used 
by  the  Manhattan:  (1)  For  the  payment  of  operating  expenses  and  main- 
tenance oi  structares  and  equipment  (2)  For  the  payment  of  all  taxes  and 
assessments  lawfully  imposed  upon  either  of  the  parties,  or  its  properties, 
or  the  income  therefrom.  (3)  For  the  payment  of  the  interest  on  the  bonds 
of  the  New  York  and  Metropolitan.  (4)  For  the  payment  to  each  of  them  of 
the  rental  of  $10,000  per  annum,  as  set  forth  in  the  leases.  (5)  The*  Manhat* 
tan  shall  pay  to  the  New  York  annually,  during  the  continuance  of  the  leases, 
a  sum  of  money  equal  to  six  per  cent,  per  annum  on  the  amount  of  the  present 
capital  stock,  to  wit,  $6,500,000,  of  the  New  York,  in  equal  quarterly  payments 
of  $97,500,  on  the  lirst  days  of  January,  April,  July  and  October;  the  first  to 
hz  made  January  1, 1882.  (6)  The  Manhattan  shall  pay  to  the  Metropolitan 
annually,  during  the  continuance  of  the  leases,  a  sum  of  money  equal  to  six 
psr  cent  per  annum  on  the  amount  of  the  capital  stock  of  the  Metropolitan, 
in  equal  quarter-yearly  payments,  on  the  first  days  of  January,  April,  July 
and  October;  the  first  to  be  made  January  1,  1882.  (7)  The  several  payments 
onumerated  in  the  foregoing  six  subdivisions  of  clause  3  shall  be.  made,  and 
aball  have  preference  over  one  another,  in  the  order  so  enumerated,  and  all 
moneys  received  by  the  Manhattan  from  the  operation  of  the  properties,  after 
making  said  payments,  shall  be  the  property  of  the  Manhattan,  and  shall  be 
retained  by  it  for  its  own  use  and  benefit,  subject  to  the  covenants  *'  herein '' 
contained,  and  to  unmodified  covenants  of  the  leases.  (8)  The  sums  provided 
to  be  paid  by  subdivisions  5  and  6  of  clause  8  shall  only  be  payable  out  of  the 
moneys  received  by  the  Manhattan  from  the  operation  of  the  properties  prior 
to  the  dates  respectively  at  which  said  payments  by  the  terms  of  the  agreement 
become  due. 

Fourth.  The  provisions  of  the  tripartite  agreement  and  the  leases  are  mod- 
ified  so  as  to  conform  to  **  the  provisions  of  this  agreement,"  and  the  New 
York  and  the  Metropolitan  release  the  Manhattan  from  all  agreements  to  pay 
to  the  New  York  and  the  Metropolitan,  ot  either  of  them,  <'  the  sum  or  sums 
of  money  as  is  particularly  provided  in  "  article  14  of  the  tripartite  agreement 
and  article  2  of  the  leases. 

There  is  also  a  clause  whereby  each  of  the  parties  rdeases  the  othen,  and 
each  of  them,  ^'  of  and  from  all  and  all  manner  of  action  and  actions,  causa 
and  causes  of  action,  suits,  debts,  dues,  sums  of  money,  claims  and  demands 
whatever,  whether  in  law  or  in  equity,  against  either  of  the  other  parties  hereto, 
exoept  such  as  are  embraced  in  and  created  by  the  terms  of  said  agreement 
and  leases,  as  modified,  and  the  terras  and  provisions  of  this  agreement."  By 
a  supplemental  agreement  of  the  same  date,  executed  by  the  three  parties,  it 
was  farther  agreed  that  the  Manhattan  will  pay  to  the  New  York  all  sums  due 
and  owing  to  it  under  its  lease  to  the  Manhattan,  op  to  and  including  October 
1,  1881,  and  that  the  Manhattan  will  pay  the  New  York  the  sum  of  six  per 
eent.  on  its  present  capital  stock  ^Mn  the  manner  and  at  the  times  stated  in  the 
foregoing  agreement,  and  the  payment  thereof  shall  be  cumulative,  notwith> 
standing  any  provision  in  the  eighth  subdivision  of  the  third  clause  thereof." 

The  bill  in  this  suit  is  brought  by  the  plaintiffs  in  their  own  behalf,  and  in 
behalf  of  all  others,  shareholders  in  the  Metropolitan,  similarly  situated  with 
the  plaintiff,  who  may  come  in  and  contribute  to  the  expenses  of  theaction, 
and  consent  to  be  bound  by  the  decree  herein.  It  alleges  that  immediately 
after  the  execation  of  the  tripartite  agreement  and  the  leases  and  the  delivery 
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of  its  road  to  the  Manhattan,  the  Metropolitan,  in  order  to  secure  to  its  share- 
holders the  benefit  of  article  2  of  the  lease,  and  in  order  to  enhance  the  valae 
of  the  shares  of  said  stock,  caused  to  be  printed  on  the  dtock  certificates  of  the 
Metropolitan  the  following  memorandum:  "The  Manhattan  Kailway  Com- 
pany, for  value  received,  has  agreed  to  pay  to  the  Metropolitan  Elevated  Kail- 
way Company  an  amount  equal  to  ten  per  cent,  per  annum  on  the  capital  stock 
of  the  latter  company, —  that  is  to  say,  on  $6,500,000,  payable  quarterly,  com- 
mencing January  1,  1880;"  that  the  capital  stock  of  the  Metropolitan  then 
was  and  still  is  $6,500,000,  divided  into  sixty-five  thousand  shares  of  the  par 
value  of  $100  each ;  that  all  the  certificates  of  said  shares  issued  by  the  com- 
pany after  the  execution  and  delivery  of  the  tripartite  agreement  and  leases 
were  issued  with  said  memorandum  printed  thereon ;  that  the  said  shares  were 
largely  dealt  in  in  the  city  of  New  York,  and  were  bought  and  sold  as  stock, 
upon  which  an  annual  dividend  of  ten  per  cent,  was  guarantied  by  the  Man-, 
hattan,  and  as,  upon  the  sale  and  transfer,  from  time  to  time,  of  shares  of  said 
stock,  certificates  were  surrendered  for  cancellation  and  reissue,  the  Metropoli- 
tan issued  new  certificates  containing  the  same  memorandum,  and  no  shares 
were  dealt  in  after  January,  1880,  which  did  not  contain  said  memorandum; 
that  during  the  year  1880  the  Manhattan  paid  to  the  Metropolitan  quarterly^ 
and  the  holders  of  shares  of  the  Metropolitan  received  the  said  dividends  so 
'^  guarantied,"  and  said  dividends  were  also  paid  in  January  and  April,  1881, 
but  thereafter  the  Manhattan  made  default  in  the  payment  of  the  dividend 
due  July  1,  1881,  and  has  hitherto  continued  in  default;  and  that  each  of  the 
plaintiffs  purchased  his  stock  as  stock  upon  which  a  dividend  of  ten  per  cent, 
was  guarantied  by  the  Manhattan,  and  with  knowledge  of  the  general  provis- 
ions of  the  tripartite  agreement  and  the  leases,  and  the  certificates  issued  to 
the  plaintiffs  by  the  Metropolitan  having  each  of  them  on  it  the  said  mem- 
orandum. 

The  bill  recites  the  appointment  of  the  receivers,  and  alleges  that  on  or 
about  the  25th  of  October,  1881,  by  order  of  the  court,  the  property  was  sur- 
rendered by  the  receiver  to  the  Manhattan,  and  the  receivership  was  vacated^ 
It  sets  forth  the  fact  of  the  application  of  the  New  York  for  the  restoration 
of  its  property  and  of  its  denial,  and  the  making  of  the  agreement  of  Octo: 
ber  22d.  It  alleges  that  the  suit  brought  on  behalf  of  the  people  was  not 
ended  until  about  November  17th;  that  there  has  been  no  material  change  in 
the  alleged  insolvent  condition  of  the  Manhattan  which  made  the  receivership 
proper,  other  than  such  as  may  result  from  the  execution  of  the  agreement  of 
October  22d;  that,  during  the  receivership,  negotiations  were  entered  upoa 
between  some,  of  the  officers  of  the  three  companies  looking  to  a  modification 
of  the  terms  of  the  tripartite  agreement  and  the  leases;  and  thati,  during  th^ 
pendency  of  said  negotiations,  it  was  given  out,  and  the  plaintiffs  expected 
that  the  terms  of  any  arrangement  which  should  be  concurred  in  by  the  offi- 
cers negotiating  on  behalf  of  the  several  companies  would  be  submitted  to  the 
shareholders  for  approval,  but  the  plaintiffs  have  never  been  consulted  in  re- 
spect to  said  proposed  agreement,  and  have  never  consented  thereto,  and  have 
only  been  able  to  ascertain  the  terms  of  the  same  with  considerable  difficulty. 

The  bill  further  alleges  that,  by  the  agreement  of  October  22d,  the  officers  of 
the  Metropolitan  have  undertaken  to  subordinate  the  rights  and  the  position  of 
the  Metropolitan  to  the  New  York,  especially  by  releasing  all  claims  to  the 
dividends  accruing  July  1st  and  October  1st,  amounting  to  $325,000,  whereas 
the  same  amount  due.  to  the  New  York  is  to  be  paid,  and,  in  reference  to  future 
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dividefndsy  by  waiving  altogether  the  guaranty  of  the  Manhattan,  and  making 
the  dividends  payable  to  the  Metropolitan  payable  only  after  the  dividends  to 
the  New  York  shall  have  been  first  paid,  and  out  of  any  surplus  earnings  that 
may  be  left;  that,  in  the  supplemental  agreement  of  the  same  date,  the  rights 
and  position  of  the  Metropolitan  were  further  subordinated  to  the  New  York, 
in  that  the  dividends  agreed  to  be  paid  to  the  New  York  were  to  be  cumula- 
tive, while  those  due  to  the  Metropolitan  could  never  be  paid  out  of  any  earn- 
ings, however  large,  received  after  the  date  of  the  accruing  of  the  dividend; 
that  the  officers  of  the  Metropolitan,  who  have  actively  labored  to  consummate 
said  arrangement,  have  betrayed  its  true  interests,  and  the  rights  and  interests 
of  its  shareholders,  influenced  thereto  by  corrupt  motives,  and  by  personal 
interest  hostile  to  their  position  and  duties  as  its  directors;  that  at  an  election 
of  directors  held  in  July,  1881,  Russell  Sage  and  Jay  Gould  became  for  the 
first  time  directors  of  the  Metropolitan;  that  the  Manhattan  being  shortly 
thereafter,  and  on  or  about  July  13th,  placed  in  the  hands  of  receivers,  its 
shares  became  very  much  depressed  in  value,  and  in  August  following  sold  as 
low  as  $16  per  share;  and  thereupon  said  Gould,  being  a  director  of  the  Metro- 
politan, began  purchasing  shares  in  the  Manhattan,  and  on  October  8th  had 
standing  in  his  own  name,  on  the  books  of  the  Manhattan,  twenty  thousand 
shares;  that  one  thousand  shares  then  stood  in  the  name  of  the  son,  George  J. 
Gould,  one  thousand  one  hundred  shares  in  the  name  of  W.  E.  Connor,  and 
twelve  thousand  four  hundred  shares  in  the  name  of  W.  £.  Connor  &  Co.,  who 
have  heretofore  acted  as  the  brokers  of  said  Gould  in  the  purchase  and  sale  of 
stock,  and  in  which  firm  said  Gould  is  a  partner;  that  said  fourteen  thousand  five 
hundred  shares  belong  to  or  are  held  in  the  interest  of  said  Gould;  that  when 
said  agreement  was  made  he  had  invested  in  the  stock  of  the  Manhattan  over 
$500,000;  that  said  Sage,  a  director  and  the  president  of  the  Metropolitan,  is 
largely  interested  in  the  stock  of  the  Manhattan,  though  his  name  appears  on 
its  stock  register  as  the  holder  of  only  one  hundred  shares;  that  said  Gould  is 
in  his  own  name  the  largest  holder  of  stock  in  the  Manhattan,  substantially  all 
of  which  he  has  acquired  since  he  became  a  director  of  the  Metropolitan;  that 
he,  together  with  said  Sage,  took  an  active  and  the  principal  part  in  the  nego- 
tiations which  led  to  the  agreement  of  October  22d;  that  the  negotiations  on 
the  part  of  the  New  York  were  conducted  b}^  its  president,  Cyrus  W.  Field ; 
that  though  he  holds,  as  appears  by  the  stock  register  of  the  Manhattan,  only 
one  hundred  shares  of  its  stock,  he  has  become  largely  interested  in  the  Man- 
hattan, and  began  to  purchase  shares  of  it  as  soon  as  it  seemed  probable  said 
agreement  would  be  executed  and  in  view  of  its  being  carried  into  effect;  that 
said  Sage,  who,  as  president  of  the  Metropolitan,  executed  said  agreements  of 
October  22d,  and  said  Gould,  who  actively  influenced  their  execution,  were, 
from  their  fiduciary  position,  disqualified  from  executing  the  same  without 
the  consent  of  the  shareholders  of  the  company  they  represented,  and  that  the 
same  were  executed  corruptly,  for  the  personal  ends  of  the  signers  of  the 
same. 

The  bill  further  alleges  that  the  Metropolitan,  on  or  about  November  1, 1879, 
executed  a  mortgage  on  their  line  and  property,  second  and  subordinate  to  the 
mortgage  referred  to  in  the  tripartite  agreement,  for  the  purpose  of  raising  funds 
to  complete  and  improve  the  unfinished  lines,  as  provided  in  said  agreement, 
such  second  mortgage  being  made  to  secure  $4:,600,000  of  bonds;  that  only 
$2,000,000  thereof  had  been  issued  and  negotiated  at  the  time  of  said  receiver- 
ship; that  now  the  Metropolitan  has  proposed  to  issue  the  residue  of  the  bonds 
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provided  for  in  said  second  mortgage,  and  to  deliver  them  for  negotiation  to 
the  Manhattan,  and  ailovr  it  to  receive  and  use  the  proceeds  of  the  bonds.  It 
also  alleged  that  the  Metropolitan,  being  now  in  the  control  of  the  directors 
^vho  concurred  in  the  execution  of  the  modified  agreement,  is  shaping  its  action 
so  as  to  compel  dissentient  shareholders  to  acquiesce  in  the  terms  of  said  agree- 
ment, it  having  stamped  as  canceled  the  guaranty  printed  on  its  stock  certifi- 
cates, and,  upon  a  transfer  of  any  certificate  containing  the  guaranty,  refusing 
to  issue  to  the  transferee  a  similar  certificate,  or  any  other  than  a  certificate 
with  the  guaranty  canceled ;  that,  in  aid  of  this  scheme,  they,  immediately 
after  the  execution  of  said  agreement,  closed  the  transfer  books  of  the  company ; 
and  that  the  acts  and  doings  of  the  company,  under  the  management  of  its 
present  directors,  are  in  hostility  to  the  true  interests  of  the  shareholders,  and 
planned  in  order,  through  the  operation  of  the  market  and  the  customs  of  the 
stock  exchange,  to  deprive  dissentient  shareholders  of  their  just  and  equitable 
eights. 

T  he  prayer  of  the  bill  is : 

(1)  For  a  decree  that  the  two  agreements  dated  October  29d  are  null  and 
toid  and  inoperative  as  against  the  plaintiffs;  (2)  that  the  Manhattan  be  per- 
petually enjoined  from  performing  the  same,  so  far  as  they  change  or  undertake 
to  change  the  terms  of  the  tripartite  agreement  and  the  leases;  (3)  that  the 
Metropolitan  be  enjoined,  until  the  further  order  of  the  court,  from  delivering 
any  of  its  money  or  property  io  the  Manhattan,  or  from  issuing  to  it  any  of 
its  mortgage  bonds  for  negotiation,  or  from  allowing  it  to  receive  the  proceeds 
of  any  such  bonds,  or  from  changing  the  form  of  the  stock  certificates  of  the 
Metropolitan,  in  respect  to  the  matters  printed  thereon,  or  doing  any  other 
acts  which,  in  respect  to  the  dealings  in  said  shares,  or  the  terms  of  said  certif- 
icates, or  their  registration,  shall  modify,  impair  or  embarrass  any  holders  of 
the  certificates  having  the  said  tnemorandum  printed  thereoti;  (4)  that  the 
Manhattan  be  enjoined  from  paying  or  transferring  to  the  New  York  any 
moneys  or  shares  in  action  under  the  agreement  of  October  22d,  and  from  per- 
forming any  part  of  the  agreement  of  that  date,  so  far  as  they  change,  or  under- 
take to  change,  the  terms  of  the  tripartite  agreement  and  the  leases. 

The  bill  is  not  signed  or  verified  by  any  of  the  plaintiflTs.  It  is  signed  by 
the  plaintiffs*  solicitors,  and  the  affidavit  of  one  of  them  is  appended  to  it  to 
the  effect  that  he  has  read  the  bill;  that  the  facts  therein  stated  are  true  to  the 
^est  of  his  knowledge  and  belief;  that  the  ownership  by  the  plaintiffs  of  the 
shares  of  stock,  as  alleged,  has  been  stated  by  them  in  petitions  signed  fbr 
the  purpose  of  being  fidmitted  to  the  benefit  of  the  suit  of  Gillett  against 
the  same  defendants;  and  that  the  reason  why  such  verification  is  not  made 
by  the  plaintiffs  is  their  absence  from  the  state.  Those  petitions  are  not 
brought  before  this  court. 

The  two  agreements  of  October  22d  are  signed  by  the  New  York,  by  said 
Field,  as  president;  by  the  Metropolitan,  by  said  Sage,  as  president;  and  by 
the  Manhattan,  by  R.  M.  Callaway,  as  president. 

The  plaintiffs  now  move  for  a  preliminary  injunction  to  the  purport  prayed 
in  the  bill.  The  motion  is  supported  and  opposed  by  affidavits.  The  facts 
hereinbefore  set  forth  are  free  from  dispute.  The  bill  is  brought  by  the 
plaintiffs  in  their  own  behalf,  and  in  behalf  of  all  others,  shareholders  in  the 
Metropolitan,  similarly  situated  with  the  plaintiffs,  who  may  come  in  and  con- 
tribute to  the  expenses  of  this  suit  and  consent  to  be  bound  by  the  decree 
herein.    A  holder  of  fifty  shares  of  the  stock,  bought  in  February,  1881,  makes 
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oath  that  he  bought  them  with  the  knowledge  o^,  and  in  reliance  on,  the  guar- 
anty of  the  Manhattan,  and  knowing  that  he  had  an  interest  in  the  earnings  of 
the  Manhattan  after  the  payment  of  the  guaranty  to  the  leased  lines  and  divi- 
dends on  the  Manhattan  stock.  A  holder  of  one  hundred  and  forty-eight  shares 
of  the  stock,  bought  in  1880,  makes  oath  that  the  inducement  to  him  to  pur- 
chase it  was  the  said  guaranty  and  the  positions  of  equality  of  the  New  York 
and  the  Metropolitan,  and  that  the  action  of  the  directors  of  the  Metropolitan 
in  reducing  the  dividend  on  said  stock  was  without  his  consent,  and  is  a  great 
damage  to  him,  and  is  illegal  and  void.  These  affidavits  may  be  regarded, 
perhaps,  as  supplying  the  defect  in  the  verification  of  the  bill. 

§  1044.  A  guaranty  hy  one  corporation  to  another  of  a  fixed  dividend  on  ii9 
stock  is  not  a  guaranty  of  Bv>ch  dividend  to  its  individual  stockholders. 

1.  The  principal  ground  urged  in  support  of  the  motion  is  that  the  ngree- 
ments  of  October  22d  impair  vested  rights  of  the  stockholders  of  the  Metrof- 
politan ;  that  each  stockholder  has  for  himself  such  vested  rights,  and  that 
these  rights  cannot  be  impaired  as  to  him  without  his  consent.  It  is  urged 
that  after  the  Metropolitan  lease  was  executed  there  was  no  property  left  to  it 
upon  which  anything  in  the  nature  of  a  dividend-paying  stock  could  be  based, 
except  the  revenue  to  be  derived  from  the  terms  of  the  lease;  that  the  value 
of  tiie  capital  stock  consisted  wholly  iii  such  revenue;  that  the  $162,500  to  be 
paid  quarterly  to  the  Metropolitan  was  the  only  profit  which  investors  in 
the  stock  could  hope  to  realize  from  their  investment;  that  the  stock  is  stock 
of  a  special  character,  entitled  to  an  agreed  portion  of  a  rental  to  be  paid  by 
the  Manhattan;  that  the  agreement  of  the  Manhattan  is  truly  expressed  in  the 
memorandum  on  the  certificates;  that,  by  the  whole  transaction,  the  Metro- 
politan  agrees  to  distribute  such  portion  of  the  rental  as  a  dividend  among  its 
stockbolders;  that  the  Metropolitan,  therefore,  cannot  surrender  the  guaranty 
of  the  Manhattan ;  that  such  guaranty  must  be  regarded  as  a  promise  to  the 
Metropolitan  for  the  benefit  of  its  stockholders;  and  that  they  are  entitled  to 
prevent  the  Metropolitan  from  diverting  the  fund  or  impairing  the  contract  out 
of  which  the  right  to  it  comes. 

It  is  undoubtedly  true  that  the  object  of  the  provisions  of  the  lease  in  regard 
to  the  ten  per  cent,  per  annum  on  $6,500,000,  to  be  paid  by  the  Manhattan  to 
the  Metropolitan,  was  to  ertable  the  stockholders  of  the  Metropolitan  to  have, 
if  possible,  during  the  continuance  of  the  lease,  a  quarterly  dividend  of  two  and 
one-half  per  cent,  on  their  stock.  But  I  fail  to  see  any  contract  to  that  eflPect 
between  the  Manhattan  and  the  individual  stockholders  of  the  Metropolitan, 
or  between  such  stockholders  and  the  Metropolitan.  The  language  of  article  2 
of  the  lease  is  that  the  Miinhattan  guaranties  to  the  Metropolitan  an  annual 
dividend  of  ten  per  cent,  on  the  capital  stock  of  the  Metropolitan  to  the  amount 
of  $6,500,000;  *nhat  is  to  say,'^  the  guaranty  is  to  the  Metropolitan,  not  to  its 
stockholders  severally.  The  article  then  goes  on  to  interpret  the  guaranty,  and 
to  show  what  it  is,  and  at  what  times  payments  under  it  are  to  be  made.  It 
says:  **that  is  to  say,'' the  Manhattan  will,  each  and  every  year  during  the 
term  beginning  with  October  1, 1879,  pay  to  the  Metropolitan  $650,000,  free  of 
all  taxes,  in  equal  quarterly  payments  of  $162,500  each,  on  the  first  days  of 
January,  April,  July  and  October,  in  each  year,  the  first  to  be  made  January 
1,  1880.  There  is  no  agreement,  either  by  the  Manhattan  or  the  Metropolitan, 
that  these  sums  shall  be  paid  to  the  stockholders  of  the  Metropolitan.  Then 
there  is  the  further  provision  that  the  Manhattan  will,  from  time  to  time, 
execute  in  proper  form  a  guaranty  "  to  the  above  eflfect,"  printed  or  engraved 
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on  the  certiScates  of  stock  of  the  Metropolitan,  and,  as  such  stock  certificates 
are  surrendered  for  cancellation  and  reissue,  will,  from  time  to  time,  at  the  re- 
quest of  the  holder,  "renew  such  guaranty"  upon  all  reissued  certificates. 
This  was  never  done.  The  Manhattan  never  executed  anything  on  the  certifi- 
cates. The  Metropolitan  issued  the  certificates  with  an  unexecuted  memoran- 
dum, which  does  not  contain  the  word  "guaranty,"  and  contains  no  contract 
or  agreement  or  guaranty  of  any  kind,  but  only  a  statement  that  the  Manhat- 
tan has  agreed  to  pay  to  the  Metropolitan  an  amount  equal  to  ten  per  cent, 
per  annum  on  the  capital  stock  of  the  Metropolitan;  that  is  to  say,  on  the 
$6,500,000,  pa3'able  quarterly,  commencing  January  1,  1880.  This  was  the 
interpretati6n  put  at  the  time  on  the  agreement  of  the  Manhattan  by  the  Met- 
ropolitan, and  accepted  by  each  stockholder  of  the  Metropolitan  when  he  took 
his  certificate.  If  any  stockholder  was  entitled,  on  request  to  the  Manhattan, 
to  a  guaranty  of  any  kind  executed  by  it  on  his  certificate  of  stock,  he  waived 
bis  right  to  it.  But  if  he  had  asked  for  and  received  it,  it  would  have  bsen 
"  a  guaranty  to  the  above  effect,"  being  a  repetition  of  the  agreement  to  make 
the  quarterly  payments  to  the  Metropolitan ;  that  is,  an  agreement  to  do  what 
the  memorandum  states  that  the  Manhattan  had  agreed  to  do.  This  would 
not  have  been  any  more  of  a  contract  between  the  Manhattan  and  the  stock- 
holder, or  between  the  Metropolitan  and  the  stockholder,  than  now  exists. 

§  1045.  Powers  of  the  directors  of  a  corjporation  to  make  or  change  its  con- 
tracts. 

2.  The  case,  therefore,  is  not  one  of  any  vested  right  in  the  stockholders  of 
the  Metropolitan  to  the  ten  per  cent,  payments,  but  It  depends  on  the  general 
power  of  the  directors  of  a  corporation  to  make  and  modify  its  contracts. 
That  power  is  well  established  in  this  state.  Hdyt  v.  Thompson,  19  N.  Y.,  207, 
216.  Hot  can  the  stockholders  control  that  power.  McCullough  v.  Moss,  5 
Denio,  566,  575.  No  statute  or  authority  is  referred  to  wiiich  makes  it  neces- 
sary to  the  validity  of  the  agreements  of  October  22d  that  they  should  have 
been  approved  by  any  one  or  more  stockholders. 

3.  The  leases  and  the  tripartita  agreement  and  the  agreements  of  October 
22d  were  made  under  the  authority  of  the  act  of  April  23,  1839  (Laws  of  New 
Tork,  1839,  c,  218,  p.  195),  which  provides  that  "it  shall  be  lawful  hereafter 

'for  any  railroad  corporation  to  contract  with  any  other  railroad  corporation 
for  the  use  of  their  respective  roads,  and  thereafter  to  use  the  same  in  such 
manner  as  may  be  prescribed  in  such  contract."  There  is  nothing  to  impeach 
the  validity  of  that  statute.  The  instruments  referred  fo  are  contracts  by  the 
Manhattan  and  the  other  two  companies  for  the  use  by  the  former  of  the  roads 
of  the  latter,  on  terms  satisfactory  t6  each  of  the  latter,  as  determined  by  the 
votes  of  their  boards  of  directors. 

4.  It  is  urged  that  the  question  should  be  considered  as  if  the  Metropolitan, 
on  the  failure  of  the  Manhattan  to  fulfil  its  covenants  in  the  lease,  had  re- 
entered, and  as  if  the  question  were  as  to  a  new  lease,  with  terms  such  as  now 
obtain  in  the  lease  as  modified.  In  tl^is  view  the  new  lease  is  objected  to  as 
ultra  vires,  because  it  appropriates  the  revenues  of  the  Metropolitan,  as  a  part 
of  the  general  funds  of  the  Manhattan,  to  pay  preferred  dividends  to  the  New 
York.  The  contention  is  that  the  Manhattan  is  to  receive  all  the  earnings  of 
the  lines  of  the  Metropolitan,  and,  after  paying  expenses,  taxes,  interest,  etc., 
is  to  pay,  first,  a  dividend  of  six  per  cent,  on  the  stock  of  the  New  York;  and 
that,  as  the  earnings  of  the  Metropolitan  are  not  to  be  kept  s.eparate,  no  such 
arrangement  can  be  made  without  the  consent  of  the  stockholders  of  the 
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Metropolitan.  The  question  is  not  ono  of  power,  but  of  good  faith.  If,  in 
good  faith,  the  discretion  and  judgment  of  the  directors  of  the  Metropolitan 
were  fairly  exercised,  undei*  the  circumstances  in  which  the  afifairs  of  the  cor- 
poration were  at  the  time,  in  view  of  all  its  embarrassments^  and  of  the  con- 
dition of  the  Manhattan,  and  of  the  litigations  existing  and  threatened,  and 
of  the  claims  nu^de  against  the  Metropolitan  and  its  stockholders  by  the  Man- 
hattan and  the  stockholders  of  the  Manhattan,  and  of  the  relative  conditions 
of  the  two  properties,  and  of  the  past  and  the  probable  prospective  earnings 
of  the  roads  of  the  Kew  York  and  the  Metropolitan,  no  court  will  undertake 
to  interfere  with  the  exercise  of  such  discretion  and  judgment,  even  though, 
on  the  same  facts,  it  might  have  arrived  or  may  arrive  at  a  different  conclu- 
sion, and  even  though  the  stockholders  of  the  Metropolitan  might  have  arrived 
at  a  different  conclusion.  In  this  view  the  remarks  cited  from  the  decision  of 
Jndge  Westbrook  become  of  great  importance.  His  views  in  regard  to  the 
dain^  of  the  Manhattan  for  the  $18,000,000  were  calculated  to  have  great 
weight,  and  it  is  shown  they  did  have  great  weight  in  regard  to  some  of  the 
terms  of  a  new  arrangement.  The  Manhattan  had  made  two  defaults  in  pay- 
ing the  dividend  rentals,  it  had  been  put  into  the  bands  of  receivers,  it  was 
alleged  to  be  insolvent,  and  it  was  asserting  the  claims  for  $13,000,000.  It 
was  perfectly  clear  that  the  interests  of  the  public  demanded  that  the  two  ele- 
vated roads  should  be  under  one  management^  and  the  interests  of  the  public 
were  the  interests  of  the  two  lessor  companies.  The  state  of  things  was  such 
that  the  common  manager  must  be  the  Manhattan.  Therefore,  its  obligations 
to  the  other  two  companiecf  must  be  modified,  because  they  were  too  onerous 
to  be  fulfilled.  The  only  question  was  as  to  the  new  obligationa.  The  evidence 
satisfactorily  shows  that  the  roads  of  the  Metropolitan  were  not  earning 
enough  net  money,  over  expenses,  repairs  and  taxes,  to  pay  the  interest  on  its 
mortgage  bonds,  and  that  the  New  York  was  earning  at  least  six  per  cent,  net, 
and  enongh  more  to  make  reasonable  the  preferences  given  to  it  over  the  Met- 
ropolitan in  the  new  arrangement.  By  that  agreement  the  claims  of  the  Man- 
hattan for  the  $13,00O,00Q  are  released.  But  whatever  conclusion  now  a 
judicial  tribunal  would  come  to,  on  proofs,  as  to  whether  the  new  arrangement 
was  a  wise  and  a  fH^oper  one  for  the  Metropolitan  to  make,  it  is  sufficient  to  say 
that,  on  the  evidence  now  presented  as  to  what  was  before  the  directors  of  the 
Metrc^litan^  and  as  to  their  action,  they  had  a  right  to  think,  in  good  faith, 
that  they  were  doing  what  was  n^ost  judicious  for  their  stockholders,  and  they 
did  what  they  did  in  good  faith. 

5.  It  is  contended  that  a  fictitious  necessity  was  created^  and  that  the  stock- 
bolders  of  the  Manhattan  would  have  come  forward  to  extricate  it  from  its 
difficulties.  I  see  no  evidence  of  this.  The  directors  of  the  Metropolitan  had 
this  question  before  them,  necessarily,  and  passed  upon  it  and  acted  in  view 
of  it. 

6.  It  is  alleged  in  the  bill  that  Messrs.  Sage  and  Gould,  while  acting  as  di- 
rectors of  the  Metropolitan  to  make  the  new  arrangement  in  its  behalf,  were 
large  holders  of  the  stock  of  the  Manhattan  Company,  and  that  Mr.  Field  was 
at  the  time  a  large  shareholder  in  the  Manhattan.  The  directors  of  the  Met- 
ropolitan who  voted  to  approve  the  agreement  of  October  22d  were  Messrs. 
8age,  Gould,  Connor,  Sloan,  Dillon,  Navarro,  Stout,  Dodge  and  Porteh  Mr, 
Garrison  was  absent.  Mr.  Kneeland  voted  in  the  negative.  Leaving  out 
Messrs.  Sage,  Gould  and  Connor,  six  of  the  ten  present  voted  in  favor  of  the 
agreement.    As  to  the  supplemental  agreement,  there  were  ten  directors  pres- 
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ent,  Mr.  Sloan  being  absent.  Mr.  Stout  did  not  vote.  Of  the  nine  votings 
Messrs.  Sage,  Gould,  Dillon,  Navarro,  Connor,  Dodge,  Porter  and  Garrison 
voted  to  approve  the  supplemental  agreement,  and  Mr.  Kneeland  voted  in  the 
negative.  Leaving  out  Messrs.  Sage,  Gould  and  Connor,  five  of  the  nine  vot- 
ing voted  to  approve  the  supplemental  agreement.  There  were  eleven  directors 
in  all.  Nothing  is  alleged  in  impeachment  of  the  positions  of  Messrs.  Sloan,: 
Dillon,  Navarro,  Garrison,  Stout,  Dodge  or  Porter.  Therefore,  whatever  may 
be  shown  as  to  the  positions  of  Messrs.  Gould,  Sage  and  Connor,  the  legaf 
aspect  of  the  transaction  is  not  affected. 

Mr.  Gould  was  elected  a  director  of  the  Metropolitan  on  July  9,  1881.  He 
states  that  at  the  time  of  making  the  settlement  of  October  22d  he  had  an  in- 
terest of  two  thousand  five  hundred  shares  in  the  Metropolitan,  and  of  five 
thousand  shares  in  the  New  York,  his  cash  investment  for  the  two  beings 
$710,354.21,  while  his  actual  cash  investment  in  the  Manhattan  was  $599,031.25. 

Mr.  Sage  states  that  at  the  time  of  the  agreement  of  October  22d  he  held 
about  one  thousand  two  hundred  shares  of  stock  in  the  Metropolitan.  He  was 
appointed  president  of  the  Metropolitan  in  July,  1881.  He  says  that  at  that 
time  he  had  about  eight  hundred  shares  of  the  Manhattan  stock,  but  within  a 
few  days  thereafter  "  was  short"  of  Manhattan  stock,  and  from  that  time  untit 
after  the  agreement  of  October  22d  bought  no  stock  of  the  Manhattan,  nor 
became  interested  in  any,  except  for  the  purpose  of  fulfilling  previous  contracts;, 
and  that  his  pecuniary  interest,  if  he  ''had  any  during  the  period,  was  to  raise 
the  price  of  Metropolitan  stock  and  depress  the  price  of  Manhattan  stock." 

Mr.  Field  states  that  he  sold  out  all  his  Manhattan  stock,  except  thirteen 
shares,  in  November,  1879,  and  sold  those  in  March,  1880;  and  that  he  never 
bought  or  became  interested  again  in  Manhattan  stock  until  October,  1881^ 
after  he  ''  became  convinced  that  a  compromise  would  be  made."  But  he  sus- 
tained no  fiduciary  relation  to  the  stockholders  of  the  Metropolitan. 

7.  The  concurrent  testimony  is  that  the  Manhattan  is  now  entirely  solvent; 
made  so,  it  is  true^  by  the  new  arrangement,  but  still  solvent.  It  is  out  of  the 
hands  of  the  receivers.  The  tripartite  agreement  and  the  leases,  except  as 
modified,  are  in  force,  and  are  in  force  as  modified.  The  mortgage  bonds,  the 
issuing  of  which  is  sought  to  be  restrained,  are  to  be  issued,  it  appears,  tinder 
the  tripartite  agreement  and  the  leases,  and  pursuant  to  resolutions  passed  be- 
fore the  agreement  of  October  22d,  and  their  proceeds  are  to  be  used  in  per- 
fecting the  structure  and  equipment  of  the  Metropolitan,  and  in  securing  the 
safety  of  those  who  travel  on.  the  road. 

The  motion  for  an  injunction  is  denied.  The  bill  in  the  Gillett  suit  is  verified 
by  the  plaintiff  therein.  The  motion  for  an  injunction  in  that  suit  is  denied^ 
and  the  restraining  order  is  vacated. 

HEAD  V.  PROVIDENCE  INSURANCE  COMPANY. 


I  ^ 


(3  Cranch,  127-169.     1804.) 


Error  to  U.  S.  Circuit  Court,  District  of  Khode  Island. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  declaration  on  a  policy  of  insurance,  and 
the  only  question  in  the  case  is,  whether  the  policy  was  vacated  by  a  subse- 
quent agreement  between  the  parties.  This  question  depends  entirely  on  the 
legal  operation  of  certain  written  communications  between  them  which  appear 
in  the  record.    Messrs.  Head  &  Amory,  of  Boston,  had  obtained  insurance 
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through  their  correspondents,  Messrs.  Brown  &  Ives,  of  Providence,  on  the 
cargo  of  the  Spanish  brig  The  Nueva  Erapressa,  at  and  from  Malaga  to  Yera 
Cruz,  and  at  and  from  thence  to  her  port  of  discbarge  in  Spain.  An  insurance 
was  afterwards  obtained  on  the  brig  at  and  from  Cuba  (she  having  been 
chased  into  the  Havana  by  British  cruisers),  to  her  port  of  delivery  in  Spain. 

The  vessel  having  been  detained  in  port,  closely  watched  by  cruisers  till  she 
Tras  worm-eaten.  Head  &  Amory  became  desirous  of  terminating  their  risk  at 
the  Havana,  which  could  only  be  effected  by  permission  of  the  government  at 
that  place,  which  was  not  to  be  obtained  but  with  considerable  expense.  They 
therefore  applied  to  the  insurance  company,  through  their  correspondents. 
Brown  &  Ives,  by  a  letter  dated  Boston,  the  21st  August,  1800,  to  know 
whether  a  conditional  permission  could  be  obtained  from  the  underwriters,  to 
terminate  the  voyage  at  the  Havana,  provided  the  consent  of  the  government 
could  be  obtained;  and  if  so,  on  what  terras  that  conditional  permission  would 
be  granted.  The  underwriters  refused  to  make  any  conditional  agreement,  but 
offered  to  vacate  both  policies  on  terms  mentioned  in  a  letter  signed  by  their 
president.  Misunderstanding  the  letter  as  a  proposition  for  vacating  the  policy 
on  the  cargo  only,  the  terms  proposed  were  acceded  to,  and  a  letter  was  writ- 
ten from  Head  &  Amory  to  Brown  &  Ives,  declaring  their  acceptance  of  the 
proposition,  understood  to  be  made  by  the  insurance  company,  in  such  a  manner 
as  very  clearly  to  show  the  mistake  under  which  it  was  written.  On  seeing 
this  letter,  the  misapprehension  of  the  parties  was  discovered  and  explained, 
and  the  agreement  considered  as  not  being  made;  at  the  same  time  a  new 
proposition  was  made  for  settling  both  policies.  To  this  letter,  declining  abso- 
lutely any  agreement  respecting  either  policy  singly,  and  proposing  specific 
terms  on  which  they  would  settle  both,  Head  &  Amory  returned  an  answer 
dated  the  3d  of  September,  1800,  which  was  addressed  to  Brown  &  Ives,  and 
is  in  these  words:  '*  We  have  your  favor  under  2d  instant,  handing  us  a  copy 
of  a  note  received  from  the  president  of  the  Providence  Insurance  Company. 
When  we  consented  to  their  proposition  of  settling  the  policy  by  paying 
twenty-five  per  cent,  it  was  not  because  it  was  most  agreeable  to  us.  We 
wished  to  make  it  conditional,  as  has  been  done  in  this  town ;  and  we  had  a 
right  to  suppose,  when  we  consented  to  their  terms,  the  business  was  settled. 
If  we  can  succeed  with  the  Spanish  government,  the  policies  on  vessel  and 
freight  will  be  withdrawn,  of  course,  at  the  usual  custom;  but  we  do  not  think 
it  right  to  make  one  the  condition  of  the  other.  If  we  make  this  settlement, 
we  shall  make  every  effort  by  money  and  interest  to  have  the  adventure  ter- 
minate at  the  Havana,  and  the  sooner  we  know  the  better.  By  the  last 
accounts  the  vessel  was  very  much  eaten  by  the  worms  and  wanted  very  great 
repairs.  This,  we  hope,  will  induce  them  to  grant  us  the  permission.  The 
terms  we  acceded  to  were  very  favorable  to  the  company,  as  it  was  paying 
them  at  the  rate  of  thirty-five  per  cent,  for  the  outward  premium." 

This  letter  was  laid  by  Brown  &  Ives  before  the  company,  and  their  secre- 
tary returned  the  following  note  without  a  signature : 

"SfepTKMBEB   6,    1800. 

'^  As  there  appears  to  have  been  a  misunderstanding  in  the  business  as  it  re- 
spects the  first  propositions  of  the  company,  the  directors  are  willing  to  accede 
to  Messrs.  Head  &  Amory's  proposition  (namely)  to  settle  the  policy  on  the 
merchandise  at  twenty-five  per  cent.,  although  it  was  their  intention  and  expec- 
tation to  have  both  policies  included  in  the  settlement.  Messrs.  Head  &  Amory 
will  please  to  forward  the  policy  and  have  it  canceled  immediately.    Premium 
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note  due  12-15  September.    You  will  please  to  govern  yourself  accordipgly, 
and  we  will  attend  to  vour  wishes." 

This  notei  was  forward^  by  Brpwa  &  Ives  to  Messrs.  Head  &  Aniory,  but 
before  they  received  it  intelligence  came  to  hand  that  the  Nueva  Empressa  had 
sailed  from  the  Havana  and  had  been  captured  and  was  condemned  as  a  prize 
late  in  the  month,  of  August.  Head  &  Amory  therefore  insisted  on  their 
policy. 

Everything  respecting  the  delays  in  the  communications  is  laid  out  of  the 
•case  because  they  do  not  appear  to  the  court  in  any  manner  to  affect  it.  Kich- 
ard  Jackson,  the  president  of  another  marine  insurance  company,  was  also 
examined,  and  testified  that  in  effecting  insurance  or  settling  a  policy,  or 
making  any  adjustment  or  agreement  about  insurance,  the  assent  of  the  parties 
to  doing  a  thing  was  in  all  respects  as  binding  on  the  parties  as  the  thing  done, 
■according  to  the  usage  and  practice  among  underwriters.  Upon  this  testimony 
the  court  instructed  the  jury  that  the  agreement  to  cancel  the  policy  for  the 
cargo  was  fully  proved,  and  they  ought  to  find  for  the  defendants  on  that 
count.  The  jury  accordingly  found  for  the  defendants,  and  the  plaintiffs  have 
sued  out  a  writ  of  error  to  bring  the  cause  into  this  court. 

The  opinion  and  instructions  of  the  judges  of  the  circuit  court  to  the  jury  are 
said  to  bo  erroneous,  because  the  communications  which  have  been  cited  do  not 
import  a  contract.  They  were  negotiatipns  preparatory  to  au  agreement,  but 
not  an  agreement  itself. 

§  1046.  WAat  constitvies  a  contract^  as  distinguished  from  a  negotiation  with 
a  view  to  a  contract 

The  letter  of  the  3d  of  September  certainly  manifests  some  degree  of  disap> 
pointment  at  finding  that  the  agreement  supposed  to  have  been  concluded  had 
not  really  been  made;  and  also,  proves  their  opinion  that  the  n^otiation  was 
not  absolutely  broken  off,  but  was  yet  peii^ing.  '^  If  we  make  this  settlement,'' 
say  they,  '^  we  shall  make  every  effort  by  mon6y  and  interest  to  have  the  ad- 
venture terminated  at  the  Havana,  and  the  sooner  we  know  tl^e  better."  ^'  The 
terms  we  acceded  to  were  very  favorable  to  the  company,  as  it  was  paying 
them  at  the  rate  of  thirty-five  per  cent,  for  the  outward  prenfiium."  Yet  the 
letter  contains  no  direction  to  make  any  speqifiQ  proposition  to  the  company, 
and  may  be  construed  either  as  a  mere  inquiry  whether  the  company  would 
cancel  the  policy  for  the  insurance  on  the  cargo  singly,  on  the  terms  which  had 
before  been  understood  to  have  been  offered,  or  as  a  new  apd  positive  proposi- 
tion, the  acceptance  of  which  would  complete  the  oon,tract.  It  is  also  very 
questionable  whether  the  unsigned  note  delivered  to  the  secretary  is  such  an 
acceptance  as  to  form,  when  taken  with  the  letter  of  the  3d  of  September,  an 
absolute  agreement  obligatory  on  the  company. 

§  1Q47.  A  corporation  cannot  contract  otherwise  than  in  the  metMlt  prescribed 

"by  law. 

It  is  a  general  rule  that  a  corporation  can  only  act  in  the  manner  prescribed 
by  law.  When  its  agents  do  not  clothe  their  proceedings  with  those  solemni- 
ties which  are  required  by  the  incorporating  act,  to  enable  them  to  bind  the 
company,  the  informality  of  the  transaction,  as  has  been  very  properly  urged. at 
the  bar,  is  itself  conducive  to  the  opinion  that  such  act  was  rather  considered 
as  manifesting  the  terms  on  which  they  were  willing  to  bind  the  company,  as 
negotiations  preparatory  to  a  conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both  parties.  The  communications  stated  in  the  record  lead  to  an 
event  which  might  have  been  so  readily  completed  that  it  might  have  been, 
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and  probably  was,  supposed  unnecessary  to  pass  through  the  previous  solemni- 
ties of  a  contract  binding  themselves  to  do  that  which,  if  really  the  wish  of  both 
parties,  might  so  speedily  be  accomplishied ;  so  short  a  space  of  time  was  requi- 
site to  have  the  policy  delivered  up  and  canceled  that  the  forms  of  completing 
a  contract  to  cancel  it  might  have  been  deemed  useless.  On  this  account,  and 
on  account  of  the  known  incapacities  of  a  body  corporate  to  act  or  speak  but  in 
the  manner  prescribed  by  law,  it  may  well  be  doubted  whether  communications 
which  between  individuals  would  really  constitute  an  agreement,  were  viewed 
by  the  parties  before  the  court  in  any  other  light,  than  as  ascertaining  the 
terms  on  which  a  contract  might  be  formed.  This  course  of  reasoning  relative 
to  the  intent  of  the  parties  is  plainly  founded  on  the  idea  that  the  note  of 
the  6th  of  September  is,  in  its  legal  operatidti,  a  mere  informal  paper,  which 
may  perhaps  anionnt  to  notice  bf  an  act,  if  such  act  was  really  performed,  but 
which  is  not  in  itself  an  act  of  any  legal  obligation  on  the  company.  That  if 
the  proposition  contained  in  the  letter  of  the  3d  of  September  had  been  regu- 
larly accepted,  this  liote  might  possibly  have  been  considered  as  notice  of  that 
acceptance,  but  is  not  in  itself  an  acceptance.  If  this  idea  be  incorrect,  so  is 
the  reasoning  founded  on  it.  If  it  be  correct,  then  it  follows  that  no  contract 
f^as  made,  because  the  proposition  of  the  3d  of  September,  if  it  really  was 
one,  was  not  accepted  by  the  company  before  it  was  withdrawn  by  Head  & 
/Lmory.    This  leads  us  to  inquire. 

Whether  the  unsigned  note  bf  the  6th  of  September  be  a  corporate  act  ob- 
ligatory on  the  company.  Without  ascribing  to  this  body,  which  in  its  corpo- 
rate capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its  existence,  all 
the  qnalities  and  disabilities  annexed  by  the  common  law  to  ancient  institutions 
of  this  sort,  it  may  correctly  be  said  to  be  precisely  what  the  incorporating  act 
has  made  it,  to  derive  all  its  powers  from  that  act,  and  to  be  capable  of  exert- 
ing its  faculties  only  in  the  manner  which  that  act  authorizes.  To  this  source 
of  its  being,  then,  we  must  recur  to  ascertain  its  powers,  and  to  determine 
whether  it  can  complete  a  contract  by  such  communications  as  are  in  this  rec- 
ord. The  act,  after  incorporating  the  stockholders  by  the  name  of  the  Provi- 
dence Insurance  Company,  and  enabling  them  to  perform  by  that  name  those 
things  which  are  necessary  for  a  corporate  body,  proceeds  to  define  the  manner 
in  which  those  things  are  to  be  performed.  Their  manner  of  acting  is  thus 
defined :  '^Be  it  further  enacted,  that  all  policies'of  assurance  and  other  instru- 
ments, made  and  signed  by  the  president  of  the  said  company,  or  any  other 
officer  thereof,  according  to  the  ordinances,  by-laws  and  regulations  of  the 
said  company,  or  of  their  board  of  directors,  shall  be  good  and  effectual  in 
law  to  bind  and  oblige  the  said  company  to  the  performance  thereof,  in  man- 
ner as  set  forth  in  the  constitution  of  the  said  company,  hereinafter  recited 
and  ratified."  An  instrument,  then,  to  bind  the  company,  must  be  signed  by 
the  president,  or  some  other  officer,  according  to  the  ordinances,  by-laws  and 
regulations  of  the  company  or  board  of  directors. 

§  1048.  A  poller/  of  insurance  can  only  he  varied  by  an  instrument  of  eqiicH 
dignity. 

A  contract  varying  a  policy  is  as  much  an  instrument  as  the  policy  itself, 
and,  therefore,  can  only  be  executed  in  the  manner  prescribed  by  law.  The 
force  of  the  pblicy  might  indeed  have  been  terUiinated  by  actually  cancelling 
it,  but  a  contract  to  cancel  it  is  as  solemn  an  act  as  a  cbntract  tb  make  it,  and 
to  become  the  act  of  the  company  must  be  executed  according  to  the  forms  in 
which  by  law  they  are  enabled  to  enact.    The  origiUal  constitution  of  the  com- 
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•pany,  which  is  engrafted  into  the  act  of  incorporation,  does  not  aid  the  defend- 
ants. That  agreement  does  not  appear  to  dispense  with  the  solemnities  which 
the  law  is  supposed  to  require.  It  demands  the  additional  circumstance  that  a 
policy  should  be  countersigned  by  the  secretary. 

It  appears  to  the  court  that  an  act  not  performed  according  to  the  requisites 
of  the  law  cannot  be  considered  as  the  act  of  the  company,  in  a  case  relating 
to  the  formation  or  dissolution  of  a  policy.  If  the  testimony  of  Mr.  Jackson  is 
to  be  understood  as  stating  that  an  assent  to  the  formation  or  dissolution  of  a 
policy,  if  manifested  according  to  the  forms  required  by  law,  is  as  binding  as 
the  actual  performance  of  the  act  agreed  to  be  done,  it  is  probable  ,that  the 
practice  he  alludes  tx>  is  correct.  But  if  he  means  to  say  that  this  assent  may 
be  manifested  by  parol,  the  practice  cannot  receive  the  sanction  of  this  court. 
It  would  be  to  dispense  with  the  formalities  required  by  law  for  valuable  pur- 
poses, and  to  enable  these  artificial  bodies  to  act,  and  to  contract,  in  a  manner 
essentially  different  from  that  prescribed  for  them  by  the  legislature.  Nor  do 
the  cases  which  have  been  cited  by  the  gentlemen  of  the  bar  appear  to  the 
court  to  apply  in  principle  to  this. 

An  individual  has  an  original  capacity  to  contract  and  bind  himself  in  such 
manner  as  he  pleases.  For  the  general  security  of  society,  however,  from 
frauds  and  perjuries,  this  general  power  is  restricted,  and  he  is  disabled  from 
making  certain  contracts  by  parol.  This  disabling  act  has  received  construc- 
tions which  take  out  of  its  operation  several  cases  not  within  the  mischief,  but 
which  might  very  possibly  be  deemed  within  the  strict  letter  of  the  law.  lie 
who  acts  by  another  acts  for  himself.  lie  who  authorizes  another  to  make  a 
writing  for  him,  makes  it  himself;  but  with  these  bodies  which  have  only  a  legal 
existence,  it  is  otherwise.  The  act  of  incorporation  is  to  them  an  enabling  act; 
-it  gives  them  all  the  power  they  possess;  it  enables  them  to  contract^  and  when 
it  prescribes  to  them  a  mode  of  contracting,  they  must  observe  that  mode,  or 
the  instrument  no  more  creates  a  contract  than  if  the  body  had  never  been 
incorporated.  It  is,  then,  the  opinion  of  this  court  that  the  circuit  court  erred 
in  directing  the  jury  that  the  communications  contained  in  the  record  in  this 
case  amounted  to  a  contract  obligatory  on  the  parties,  and,  therefore,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  a  new  trial 

IN  RE  ST.  HELEN  MILL  COMPANY. 
(District  Court  for  Oregon:  8  Sawyer,  88-93.    1874.) 

Opinion  by  Deadt,  J. 

Statement  of  Facts. —  On  February  21,  1874,  the  St  Helen  Mill  Co.,  a  cor- 
poration duly  organized  under  the  laws  of  this  state,  with  a  board  of  &ve 
directors,  and  doing  business  at  St.  Helen,  was  duly  adjudged  a  bankrupt,  and 
thereafter  H.  S.  Allen  was  appointed  assignee  of  its  estate.  On  March  27, 
1874,  S.  A.  Miles  made  proof  of  a  debt  against  the  estate  of  the  bankrupt  of 
$3,714.28,  arising  upon  the  promissory  note  of  the  corporation,  made  under  its 
corporate  seal  to  the  order  of  said  Miles,  on  January  7,  1873,  for  the  sum  of 

.$3,239.38,  payable  one  day  after  date,  with  interest  at  the  rate  of  one  per 
centum  per  month,  with  security^  the  security  being  as  claimed  a  mortgage  ex- 
ecuted by  said  corporation  upon  certain  lots  in  the  town  of  St.  Helen.  To  this 
proof  of  debt  with  security  Xh^  assignee  made  objection:  .1.  That  said  pre- 
tended mortgage  was  not  executed  or  acknowledged  by  the  bankrupt.     2.  That 

-said  pretended  mortgage  was  not  executed  by  the  authority  of  said  bankrupt. 
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The  answer  to  the  objections  is  irrelevant  and  immaterial.  The  facts  of  the 
case,  as  found  by  the  register,  are  substantially  as  follows:  A  few  days  after 
the  making  of  the  note —  which  was  given  in  settlement  of  a  previous  indebt- 
edness—  the  creditor  asked  the  directors  of  the  incorporation,  or  some  of  them, 
for  security,  at  the  same  time  giving  them  to  understand  that  if  the  debt  was 
secured  he  would  not  sue  upon  it  at  the  following  April  term  of  court.  The 
Jesuit  was,  that  after  some  informal  conversation  between  the  four  persons  then 
acting  as  directors  of  the  corporation,  it  was  concluded  between  them  that  the 
security  should  be  given,  and  thereupon  an  instrument  purporting  to  bo  a  mort- 
gage by  the  St.  Helen  Mill  Company  of  certain  lots  in  St.  Helen,  belonging  to 
it,  was  executed  to  the  creditor,  as  follows:  ^^In  witness  whereof,  the  said 
party  of  the  first  part  has  hereunto  set  their  hands  and  seals  the  day  and  year 
£rst  above  written.  St.  Hblen  Mill  Co., 

"  Wm.  Pickering,  Secretary,     [l.  s.] 
"James  Dabt,  President."       [l.  s.] 

Said  Dart  and  Pickering  being  two  of  the  directors  aforesaid,  and  acting 
president  and  secretary  of  the  corporation ;  and  on  the  same  day  said  Dart  and 
Pickering  acknowledged  said  instrument  "to  be  their  free  act  and  deed,"  be- 
fore the  county  clerk  of  Columbia  county.  At  the  date  of  signing  this  instru- 
ment, and  for  some  years  previous,  said  corporation  had  a  corporate  seal  and 
never  had  adopted  or  used  any  other  seal  upon  that  or  any  other  occasion,  and 
that  said  corporate  seal  was  not  affixed  to  said  instrument  aforesaid;  nor  did 
said  directors,  at  any  formal  meeting,  ever  consider  or  authorize  the  execution 
of  said  instrument  or  the  giving  of  any  security  to  said  Miles  whatever.  The 
capital  stock  of  said  corporation  consisted  of  five  hundred  shares,  and  at  the 
annual  meeting  of  stockholders  for  the  election  of  directors  thereof,  on  Janu- 
ary 6,  1873,  there  were  only  four  hundred  and^ix  shares  of  said  stock  repre- 
sented ;  and  no  notice  of  said  meeting  was  given. 

§  1049.  ^  corporation  cannot  execute  a  deed  otherwise  than  under  its  seal. 

Upon  this  state  of  facts  the  question  arises:  Is  this  instrument  the  deed  of 
the  corporation?  for  if  it  is  not  its  deed,  it  is  not  a  mortgage,  and  is  therefore 
ao  security  for  the  debt  in  question.  It  was  an  established  principle  of  the 
common  law  that  corporations  aggregate  could  only  act  under  their  common 
seal.  1  Black.  Com.,  475 ;  Kinzie  v.  Chicago,  3  111.,  108.  In  this  country  the 
rule  has  been  much  modified,  but  I  know  of  no  case  which  goes  so  far  as  to 
hold  that  a  corporation  can  execute  a  deed  otherwise  than  under  its  corporate 
seal.  The  exceptions  to  the  common  law  rule  are  confined  to  cases  of  simple 
contracts,  or  contracts  not  under  seal.  A  conveyance  of  real  property  by  a 
corporation  must  be  under  its  corporate  seal.  Richardson  v.  Scott  R.  W.  &  M. 
Co.,  22  Cal.,  156.  In  Angell  &  Ames  on  Corporations,  sec.  295,  it  is  said: 
"  To  bind  a  corporation  by  a  specialty  it  is  necessary  that  its  corporate  seal 
should  be  affixed  to  the  instrument.  .  •  •  The  corporate  seal  is  the  only 
organ  by  which  a  body  politic  can  oblige  itself  by  deed ;  and  though  its  agents 
affix  their  private  seals  to  a  contract  binding  upon  it,  yet  these  not  being  seals, 
as  regards  the  corporation,  it  is  in  such  case  bound  only  by  simple  contract." 
In  Eagle  W.  M.  Co.  v.  Monteith,.  2  Oreg.,  285,  the  supreme  court  held  '^  that 
the  deed  of  f  corporation  must  be  sealed  with  the  corporate  seal."  Indeed, 
counsel  for  the  creditor  practically  admits  that  this  instrument  is  not  the  deed 
of  the  corporation,  and  therefore  not  a  legal  mortgage,  but  insists  that  it  is  an 
equitable  one,  and  therefore  entitled  to  be  recognized  and  enforced  in  a  court 
of  bankruptcy  as  a  security  in  favor  of  a  creditor.  . 
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§  1050.   What  is  an  equitable  mortgage,. 

Where  a  deed  or  agreement  of  sale,  absolute  upon  its  face,  was  intended  by 
the  parties  as  a  mortgage  or  security  only,  equity  wiil  treat  it  and  give  effect 
to  it  as  such.  Such  an  instrument  is  sometimes  called  an  equitable  mortgage^ 
because  equity  treats  it  as  a  mortgage.     1  Wash.,  502,  504:,  507. 

§  lOol,  A  lien  hy  way  of  mortgage  dan  only  be  created  by  deed. 

But  in  this  case  the  instrument  which  the  court  is  asked  to  treat  as  a  mort- 
gage is  in  no  sense  the  deed  of  the  bankrupt.  ^'  It  is  impossible  to  create  a  lien . 
by  way  of  mortgage,  by  any  instrument  which  is  not  a  deed  under  seal.  An 
instrument  not  thus  executed  would  not  be  a  mortgage,  though  it  might  be  a 
contract  for  a  mortgage.*'  1  Wash.,  504.  But  if  it  be  adoiitted  that  this  in- 
strument, as  between  the  parties  to  it,  wotild  be  eiiforced  in  a  court  of  equity  as 
an  agreement  for  a  mortgage,  still  it  dt>es  not  follow  that  such Effect  can  be 
given  to  it  in  this  proceeding  or  in  any  proceeding  between  the  parties  now 
before  the  court.  "  An  agreement  to  mortgage  an  estate  as  a  security  for  a 
debt,  though  regarded,  in  some  cases  as  an  equitable  mortgage,  can  have  no 
validity  against  third  persons  who  acquire  legal  intek*est  in  or  liens  upon  the 
property.  •  .  .  Equity  may,  in  some  instances,  fetorm  an  instrument,  but 
it  cannot  make  one.*'     1  Wash.,  514. 

§  1052.  Assignee  in  bankruptcy  7*epres^t8  the  creditors.    Uis powers. 

Kow,  since  the  date  of  this  instrument  the  pro^rty  mentioned  therein  has 
passed  to  the  assignee.  Upon  the  assignment  he  took  the  propeHy  in  trust  for 
the  creditors,  to  apply  the  same  upon  their  several  claims  as  they  theft  existed^ 
with  or  without  security.  The  assignee  not  only  succeeds  to  the  rights  and  lia- 
bilities of  the  bankrupt,  but  ho  also  represents  the  nghtsof  the  creditors  aftxi 
each  of  them ;  and,  as  such  representative,  may  maintain  or  defend  proceedings 
in  regard  to  the  property  of  the  bankrupt,  which,  on  grounds  of  public  policy  or 
otherwise,  the  latter  would  not  be  allow^  to.  Carr  v.  Hilton,  2  Curt.,  231 ;  Brock 
V.  Terrell,  2  N.  B.  R.,  745;  In  re  Wynne,  4  K  B.  R,  6;  Allen  v.  Massey,  id.,  76. 

§  1 053.  A  corporation  can  only  make  a  deed  by  its  directors  acting  as  a  board 
of  directors. 

But  this  instrument  is  not  even  the  contract  of  the  corporation,  and  there- 
fore equity  would  not  treat  it  as  an  agreement  for  a  mortgage.  Upon  the  facts, 
it  is  plain  that  the  corpbration  not  only  did  not  give  the  creditor  a  mortgage, 
but  it  never  agreed  to  do  so.  The  corporation  act  provides  that  **  the  powers 
vested  in  the  corporation  are  exercised  by  the  directors."  Or.  Code,  661.  But 
to  act,  they  or  a  majority  of  them  must  meet  together  as  a  board,  and  that 
fact,  together  With  their  conclusion,  must  appear  from  the  "record  of  the 
officiar business"  of  the  corporation,  which  section  Oof  the  corporation  act 
requires  to  be  kept  by  the  secretary.  Gashwiler  v.  Willis,  33  Cal.,  16;  The 
California,  1  Saw.,  597;  D'Arcy  v.  T.  K.  H.  &  C.  R'y  Co.,  2  Exch.,  158.  In 
this  case  the  record  not  only  fails  to  show  that  at  an}''  meeting  of  the  directors 
it  was  resolved  or  voted  to  give  the  creditor  a  mortgage  or  security  for  bis 
d.ebt,  but  the  testimony  of  the  directors  who  signed  this  instrument  affirma- 
tively proves  that  it  was  only  signed  by  them  in  pursuance  of  an  informal 
understanding  among  the  majority  of  the  directors,  and  that  the  subject  nevef 
came  before  the  directors  as  a  board,  or  was  acted  upon  by  them  at  any  meet- 
ing  of  the  same. 

§  1054.  A  stockkdderi  mating  cannot  el^t  apresident  and  secr^ary  of  the 
corporation. 

Besides,  the  directors  who  signed  this  instrument  as  ^^Prai."  and  ^^  Sec."  were 
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never  duly  chosen.  It  appears  f^om  the  reboirl  Ifiat  the  stockholders  present  at 
the  annual  meeting  in  1873,  after  the  election  of  directors,  proceeded  to  electa 
president  and  secretary  of  the  corporation.  This  was  an  unauthorized  act  and 
void;  A  stockholders'  meeting  has  no  power  to  elect  a  president  or  secretary. 
The  authority  to  do  this  is  vested  in  the  directors  *'  at  the  first  meeting  "  after 
their  election  and  qualification.  Or.  Code,  661;  Gashwiler  v.  Willis,  B\tpra. 
Indeed,  the  stockholders'  meeting  at  which  these  directors  were  elected  was 
illegal,  being  held  without  notice,  and  less  than  the  whole  amount  of  stock  rep- 
resented. The  objections  to  the  proof  of  debt,  with  Becurity^  are  sustained  at 
the  costs  of  the  creditor,  {a) 

RAILROAD  COMPAirr  v.  SOUTTER. 
(18  Wallace,  617-536.    1871.) 

APPEAL  from  IT.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  op  Facts.— This  was  a  bill  in  equity,  filed  by  the  Milwaukee  & 
Minnesota  Railroad  Company  against  Soutter  and  others  to  recover  back 
mon^y  paid,  as  complainants  allege,  under  a  mistake  of  fact.  The  La  Crosse 
A  Milwaukee  Railroad  Company  made  two  mortgages.  Under  the  second  the 
trustee  sold  out  the  road,  and  it  was  bought  by  the  beneficiaries  of  the  trust, 
who  organized  as  the  company  complainant  in  this  bill.  They  paid  the^noney 
now  sought  to  be  recovered  in  buying  up  the  first  mbrtgage,  but  a  bill  having 
been  filed  by  certain  judgment  creditors  of  th^  original  La  Crosse,  etc..  Com- 
pany, to  declare  the  sale  under  the  second  mortgage  fraudulent  and  to  resell 
the  property,  complainants  filed  this  bill  to  recover  their  money,  admitting  that 
the  sale  under  which  they  hold  title  was  fraudulent,  and  insisting  that  they 
paid  off  the  first  mortgage  under  a  mistake  of  fact.  There  was  a  demurrer, 
which  was  sustained,  and  the  bill  dismissed. 

Opinion  by  Mr.  Jushoe  Bkadley. 

The  bare  statement  of  the  claim,  even  presenting  it  in  the  language  of  the 
bill  itself,  seems  to  us  sufficient  to  condemn  it.  Who  are  the  complainants? 
Are  they  not  the  very  bondholders,  self-incorporated  into  a  body  politic,  who, 
through  their  trustee  and  agent,  effected  the  sale  which  was  declared  fraudu- 
lent and  void,  as  against  creditors,  and  made  the  purchase  which  has  been  set 
aside  for  that  cause?  Was  it  ever  known  that  a  fraudulent  purchaser  of  prop- 
erty, when  deprived  of  its  possession,  could  recover  for  his  repairs  or  improve- 
ments, or  for  incumbrances  lifted  by  him  whilst  in  possession?  If  subh  a  case 
can  be  found  in  the  books,  we  have  not  been  referred  to  it.  Whatever  a  man 
does  to  benefit  an  estate,  under  such  circumstiances,  he  does  in  his  own  wrong. 
He  cannot  get  relief  by  coming  into  a  court  of  equity.  J3y  the  civil  law,  the 
possessor,  eveh  in  bad  faith,  may  have  the  value  of  his  improvements,  if  the 
real  owner  choose  to  take  them.  The  latter  has  an  option  to  take  them  or  to 
require  their  removal.  But  this  rule  has  never  obtained  in  the  common  law, 
nor  in  the  system  of  English  equity.  One  of  the  maxims  of  the  latter  system 
is,  ^^He  that  hath  committed  iniquity  shall  not  have  equity."  And  various 
illustrations  of  it  are  furnished  by  the  books.    See  Francis'  Maxims,  maxim  YIL 

§  1055.  A  sale  under  mortgage  fi^uduLent  in  fact  as  'against  creditors  is  not 
void^  but  only  voidable  by  those  creditors. 

But  the  complainants  are  wrong  in  asserting  that  the  property  was  not 
theirs.     It  was  theirs.     Their  purchase  was  declared  void  only  as  against  the 

(a)  Afftrmed  in  the  Circuit  Court,  Mb.  Jusmcs  Field  deliyering  the  oj^nion. 
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creditors  of  the  La  Crosse  &  Milwaukee  Railroad  Company.  In  other  words, 
it  was  only  voidable,  not  absolutely  void.  By  satisfying  these  creditors,  they 
could  have  kept  the  property,  and  their  title  would  have  been  good  as  against 
all  the  world.  The  property  was  theirs;  but,  by  reason  of  the  fraudulent  sale, 
was  subject  to  the  incumbrance  of  the  debts  of  the  La  Crosse  company.  This 
was  the  legal  effect  of  the  decree  deolariag  their  title  void.  Therefore  they 
were,  in  fact,  paying  oflf  an  incumbrance  on  their  own  property  when  they 
paid  into  court  the  money  which  they  are  now  seeking  to  recover  back. 

§  1056.  Mistakes  of  fact  and  of  law. 

They  are  wrong,  also,  in  asserting  that  they  made  the  payment  under  a  mis- 
take of  fact.  If  it  was  made  under  any  mistake  at  all,  it  was  clearly  a  mistake 
of  law.  They  mistook  the  legal  effect  of  transactions  of  which  they  were 
chargeable  with  notice.  They  were  the  persons  for  whose  benefit  the  purchase 
was  made,  which  was  declared  to  be  fraudulent.  They  were  the  principal  de- 
fendants in  the  creditors'  bill,  upon  which  this  decree  was  rendered.  All  the 
evidence  in  that  suit  had  been  taken  when  they  made  the  payment  in  question. 
The  cause  was  pending,  on  appeal,  in  this  court.  There  was  not  a  fact,  there- 
fore, of  which  they  were  ignorant.  They  had  full  and  actual  notice  of  all  the 
transactions,  and  all  the  evidence  on  which  the  decree  was  ultimately  founded. 
All  this  appears  from  the  statements  of  the  bill  in  this  case.  We  do  not  see 
how  such  a  bill  can  possibly  be  sustained.  The  pleader  who  drew  it  evidently 
felt  the  force  of  these  objections,  and  interjected  some  special  circumstances 
for  the  purpose  of  showing  that  the  case  is  distinguishable  from  the  class  of 
cases  referred  to.  It  is  stated  that  Russell  Sage,  one  of  the  defendants,  who 
received  a  large  portion  of  the  money  paid  into  court,  was  also  a  large  holder 
of  bonds  under  the  Barnes  mortgages,  and  advised  and  encouraged  the  sale  by 
Barnes,  and  participated  in  the  organization  of  the  complainants'  company. 
All  these  facts  may  be  true,  and  on  the  demurrer  to  the  bill  must  be  taken  as 
true;  but  they  do  not  show,  nor  is  it  alleged,  that  Sage  was. personally  a  par- 
ticipant in  the  fraud  which  was  committed  in  the  sale  under  the  Barnes  mort- 
gage. And  if  it  were  so  alleged,  can  one  fraud-doer  obtain  relief  in  equity 
against  his partioeps  criminis  f 

§  1057.  Individtuil  ckanqes  of  a  corporaie  hody  of  persons  cannot  change  its 
^rights  and  liabilities. 

Again,  it  is  alleged  that  the  board  of  directors  of  the  complainant  was  totally 
^changed,  and  was,  at  the  time  of  such  payment,  wholly  composed  of  persons 
who  had  not  participated  personally  in  the  foreclosure  of  the  Barnes  mortgage; 
and  that  a  large  majority  of  the  stockholders  and  directors  at  the  time  of  the 
said  payment  were  persons  who  had  no  interest  at  the  time  of  the  foreclosure, 
and  no  participation  in  the  proceedings.  This  cannot  alter  the  case.  A  cor- 
poration aggregate  retains  its  identity  through  all  the  changes  that  may  take 
place  in  its  individual  membership.  This  corporation,  by  its  own  statement, 
was  adjudged  to  be  the  child  of  a  fraudulent  and  corrupt  transaction,  and  en- 
tered upon  its  career  as  purchaser  of  the  property,  with  all  the  risks  of  its  illicit 
•origin  and  fraudulent  purchase  upon  its  head.  Change  of  membership  cannot 
•change  its  rights.  If  it  can,  when  is  the  change  effected?  How  many,  or 
what  proportion,  of  the  members  must  be  changed? 

It  is  needless  to  pursue  the  subject  further.  If  the  present  individual  stock- 
holders of  the  complainants  have  been  wronged,  that  wrong  canilotbe  redressed 
in  this  proceeding  without  violating  the  clearest  principles  of  equity  jurispru- 
dence.   The  bondholders  who  received  the  money  that  was  paid  into  court 
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xrere  entitled  to  that  money.  It  was  d'Ue  them.  Had  not  the  complainants 
interposed  they  could  have  sold  the  property  and  realized  their  claim  from  the 
proceeds.  How  can  they  be  called  to  account?  The  present  owners  of  the 
road  have  purchase  it  (it  is  to  bo  presumed)  under  the  proceedings  had  in 
favor  of  the  judgment  creditors.  How  can  their  title  be  disturbed  by  the 
complainants?  What  equity  would  there  be  in  subjecting  the  property  in  their 
hands  to  an  incumbrance  from  which  it  was  free  when  their  purchase  was  made. 
The  decree  must  be  affirmed.  * 

The  CuiEF  Justice  and  Justices  Milleb  and  Field  dissented. 

§  105 S.  Ultra  Tires. —  Aft  insumnce  conhpany  is  estopped  from  setting  up  that  its  contract 
of  insurance  ^as  ultra  vires.    Webster  v.  Buffalo  Ins.  Co.,  2  McC,  848.    See  §§  080,  1006. 

§  1059.  Yallditj  presumed.-^  Where  a  corporation  is  empowered  to  contract  under  the 
authority  of  its  charter  or  the  laws  of  the  state,  the  presumption  of  law  arisitig  in  favor  of  its 
contracts  is  always  In  favor  of  their  validity.  It  wiU  be  presumed  that  the  debt  was  due  or 
the  obligation  or  other  cohsideratioxi  was  given  in  the  lawful  course  of  business  until  the 
contrary  is  shown.    Toppan  t?.  C,  C.  &  C.  R.  Co.,  1  Flip.,  81. 

§  1060.  Where  a  contract  Is  not  on  its  face  necessarily  beyond  the  scox>e  of  the  power  of 
the  corporation  by  which  it  is  made,  it  will,  in  the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  be  valid.    Railway  Co.  t^.  McCarthy,  6  Otto,  258. 

§  1061.  In  Tlolatlon  of  law. —  A  contract  entered  into  by  a  corporation  which  has  no 
powers  except  those  which  are  given  to  it  is  void  if  made  in  violation  of  law.  Root  v.  Gk>d- 
arJ,*  3  McL.,  10!^. 

i$  1063.  Irregularities  —  Innocent  party.—  Where  a  party  deals  with  a  corx>oration  in 
ipod  faith, —  the  transaction  not  being  ultra  vires, —  and  he  is  unatirare  of  any  defect  of 
authority  or  other  irregularity  on  the  part  of  those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  or  irregularity,  the  corporation  is  bound  by  the 
contract  although  such  defect  or  irregularity  in  fact  exists.  If  the  contract  can  be  valid 
iinder  any  circumstances,  an  innocent  party  in  such  a  case  has  a  right  to  presume  their  exist- 
ence, and  the  corporation  is  estopped  to  deny  them.  Merchants*  Bank  v.  State  Bank,  10 
Wall.,  645. 

§  1063.  By  an  agent. — Where  tlie  agent  6f  a  corporation  makes  a  contract  in  its  behalf  he 
should  in  the  body  of  the  contract  name  the  corporation  as  the  contracting  party  and  sign  it 
as  its  agent  or  officer.    (Gottfried  r.  Miller,  14  Otto,  527. 

§  1064.  Whenever  a  corporation  is  acting  withm  the  scope  6f  the  legitimate  purposes  of  its 
institution,  all  parol  contracts  made  by  its  authorized  agents  are  express  promises  of  the  cor- 
poration; and  all  duties  imposed  on  them  by  latir,  and  all  benefits  conferred  at  their  request, 
raise  implied  promises,  for  the  enforcement  of  which  an  action  will  lie.  (Citing  Bank  of 
Ea^land  v.  Moffatt,  8  Bro.  Ch.,  263;  Rex  v.  Bank  of  England,  Doug.,  624;  Gray  v.  Portland 
Bank,  8  Mass.,  964;  Worcester  Turnpike  Corporation  v.  Willard,  5  Mass.,  80;  Gilmore  v. 
Pope,  5  Mass.,  491;  Andover  ft  M.  Turnpike  Co.  v.  Gould,  6  Mass.,  40.)  Bank  of  Columbia 
t,  PaUerson,  7  Cr.,  806. 

g  1065.  Proof —ConditloB  snbgeqnent. — An  agreement,  made  prior  to  the  sealing  of  an 
instrument  by  a  corporation,  and  in  no  way  connected  with  that  act,  of  which  the  witness 
had  DO  knowledge,  that  the  instrument  was  not  to  be  the  deed  of  the  corporation  until  a  con- 
dition should  be  performed,  is  not  admissible  to  show  that  it  was  not  the  deed  of  the  corpora- 
tion.   Philadelphia,  etc.,  R.  Cq.  v.  Howard,  18  How.,  807. 

§  1066*  BatifleatioB.—  A  corporation  may  ratify  a  contract  made  by  persons  acting  in  its 
behalf  before  it  was  organized  as  a  company,  and  when  it  was  forbidden  to  do  any  business, 
on  account  of  not  having  filed  its  articles  of  association.    Whitney  v.  Wyman,  11  Otto,  898. 

g  1067.  Change  aB  to  mode  of  i^ayment. —  Where  one  agreed  with  a  railway  corporation  to 
be  paid  in  the  stock  of  the  oompany  for  work  done  upon  its  road,  it  was  held  that  a  subse- 
quent mortgage  of  its  road  made  by  the  company  did  not  convert  its  obligation  to  pay  stock 
into  one  for  the  payment  of  money.  Boody  v.  Rutland  A  Burlington  R.  Co.,  8  Blatch.,  25. 
BeeS  108a 

$^  1068.  Signing.— The  provisions  of  the  charter  of  a  bank,  *'that  all  bills,  bonds,  notes, 
and  every  other  contract  or  engagement,  on  behalf  of  the  corporation,  shall  be  signed  by  the 
president  and  coikntersigned  by  the  cashier;  and  the  funds  of  the  corporation  shall  in  no 
case  be  liable  for  any  contract  or  engagement  unless  the  same  shall  be  signed  and  counter- 
signed as  aforesaid,"  does  not  apply  to  contracts  and  engagements  which  the  law  implies. 
Mechanics'  B«Lnk  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat,  883. 
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g  lOftO.  Use  of  seal. —  A  deed,  not  under  the  corporate  seal  of  a  bank  but  under  the  private 
seal  of  its  president,  is  not  the  deed  of  the  corporation.  Bank  of  Metropolis  v,  Guttschiick* 
14  Pet..  30.    See  §g  788,  1038. 

§  1070.  If  the  seal  of  a  corporation  is  not  affixed  to  an  instrument  purporting  to  be  its  deed 
or  mortgage  by  the  proper  corporate  officers,  but  was  surreptitiously  obtained,  then  the  deed 
or  mortgage  is  not  duly  executed,  is  not  legally  its  mortgage,  and  cannot  be  foreclosed  as 
such.  (Citing  Jackson  v.  Campbell,  5  Wend.,  573;  Damon  r.  Granby,  2  Pick.,  315,  353;  Bank 
of  Ireland  v,  Evan,  32  Eng.  L.  &  E.,  23.)    Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black,  717. 

§  1071.  A  corporation  may  bind  itself  by  a  contract ->-e.  gr.,  the  assignment  of  a  patent  — 
not  under  seal,  when  the  law  does  not  require  the  contract  to-be  evidenced  by  a  sealed  instm* 
ment.  (Citing  Bank  of  Columbia  v.  Patterson,  7  Or.,  290;  Fleckner  v.  Bank  of  United  States, 
8  Wheat,  338;  Andover,  etc.,  T.  Co.  v.  Hay,  7  Mass.,  102;  Dunn  v.  Rector,  14  Johns.,  118; 
Kennedy  r.  Baltimore  Ins.  Co.,  3  Har.  &  J.  (Md.),  367;  Stanley  v.  Hotel  Co.,  13  Me.,  51 ;  Fan- 
ning V.  GreRoire,  16  How.,  524.)    Gottfried  v.  Miller,  14  Otto,  526. 

g  1072.  The  presumption  that  the  corporate  seal  of  an  instrument  was  lawfully  placed  upon 
it  is  not  conclusive  and  may  be  overthrown  by  parol  evidence.  Koehler  v.  Black  River  FaUs 
Iron  Co.,  2  Black,  717. 

§  1073.  Where  an  appeal  bond  was  signed  in  the  name  of  a  corporation  by  one  B.,  its  pres- 
ident, and  attested  by  the  seal  of  the  corporation,  it  was  held  to  be  presumed  that  the  seal 
was  affixed  by  proper  authority;  that  this  presumption  was  not  ponclusive;  that  the  bond 
having  been  approved  by  the  judge,  it  must  be  presumed  that  proof  of  authority  to  affix  the 
seal  was  made  to  the  judge,  and  that  this  authority  could  nol  be  questioned  by  a  mere  motion, 
and  that  an  affidavit  showing  reasonable  ground  to  doubt  the  authority  was  necessary.  Unioa 
Gold  Mining  Co.  v.  Bank.*  2  Colo.  T'y.  226. 

^  1074.  Evidence  that  a  corporation,  ):h rough  its  .counsel,  in  the  course  of  a  trial,  treated 
the  instrument  sued  on  as  bearing  the  corporate  seal  and  relied  upon  it  as  a  deed  of  the  cor- 
poration, is  admissible  to  prove  that  the  seal  attached  is  the  seal  of  the  corporation.  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How.,  307. 

§  1075.  Whatever  may  have  been  the  original  correctness  of  tho  doctrine  that  a  corpora- 
tion can  act  only  through  the  instrumentality  of  its  common  seal,  as  applied  to  corporations 
existing  by  the  common  law,  in  respect  to  which  it  has  been  certainly  broken  in  modern 
times,  it  has  no  application  to  corporations  created  by  statute  whose  charters  contemplate 
the  business  of  the  corporation  to  be  transacted  exclusively  by  a  special  body  or  board  of  di- 
rectors, and  the  acts  of  such  body  or  board,  evidenced  by  a  written  vote,  are  as  completely 
binding  upon  the  corporation,  and  as  complete  authority  to  their  agents,  as  the  most  solemn 
acts  done  under  the  corporate  seal.  In  respect  to  banks,  fro.m  the  very  nature  of  their  oper- 
ations In  discounting  notes,  in  receiving  deposits,  ih  paying  chi^cks,  and  other  ordinary  and 
daily  contracts,  it  would  he  impracticable  to  affix  the  corporate  seal  as  a  confirmation  of  each 
individual  act.  Where  corporations  have  no  specific  mode  of  acting  prescribed,  the  common 
law  mode  of  acting  may  be  properly  inferred ;  but  every  corporation  created,  by  statute  may 
act  as  the  statute  prescribes,  and  tlie  common  law  cannot  control,  by  implication,  that  which 
the  legislature  has  expressly  sanctioned.  So  the  vote  of  the  directors  of  a  bank  authorizing 
an  act  pursuant  to  power  granted  in  its  charter  is  as  valid  to  bind  the  bank  as  its  act  under 
seal.     Fleckner  v.  Bank  of  tTaited  States,  8  Wheat.,  355. 

§  1073. ^  and  no  resolution.— Agreements  held  to  be  valid  contracts  of  acompany^ 

although  the  plaintiff  relying  upoii  them  was  unable  to  produce  any  resolution  or  order  ia 
writing  by  the  trustees  or  board  of  directors,  and  although  the  seal  used  was  ^ha  private  seal 
of  one  of  the  officers  of  the  company  instead  of  the  corporate  seal.  Eureka  Co.  v,  B.iiley 
Co.,  11  WaU.,  491. 

IX.  Foreign  Corporatioxs. 

Summary—  Power  derived  from  laws  of  state  where  created,  §  1077. — Right  to  do  business 
tn  another  state,  ^  107S-1084,  1092.— W'fterc  found,  §  l(m,^  Citizenship,  §  1036.— pr/i«re 
«aaWe,  $:§  1087.  1088,  1130,  1131,  112%-- Judgment  against,  entitled  to  faith  and  credit, 
g  1089 ;  &2^  a  wrong  name,  §  1090.—  Powers  limited  by  charter,  §  1091.—  Dealing  in  bUis  of 
exchange,  g  1092.—  Repeal  of  law  as  to  right  to  do  business,  ^  1093.—  Banking  business^ 
g§  1093, 1094.—  Franc/iise  not  held  witliout  ajgrant,  ^  1095.— Poii^er  to  JuM  lands,  §§  1096, 
llll-lllH.-^  Agent  to  receive  service  of  process,  §g  1097,  1119,— Policy  of  insurance  issued 
without  compliance  Uvith  law,  g§  1093-1100. —  Duty  to  appoint  an  attorney  aid  file 
papers,  g§  1101,  1102.— Effect  of  failure  to  comply  with  law,  §§  nO'S-lldS.^  Right  to  taks 
a  mortgage;  effect  of  decree  in  favor  of,  ^%  1109,  1110.—  Act  not  creating  a  new  corpora^ 
tion,  g  1114.—  Created  by  several  states,  gg  1115,  111^,— Liability  for  injuries  on  roada 
running  throu^fh  two  states,  g  1117. —  Becoming  a  corporation  of  another  state  by  adop- 
tion, g^  1116,  1118,  1119,  1131.—  Waiver  by  appearance  and  ansxoer,  g  1133. 
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§  1077.  A  corporation  has  no  legal  existence  beyond  the  limits  of  the  state  which  creates 
it,  and  every  power  exercisecit  by  it  in  another  state  depends  for  its  validity  upon  the  laws  of 
the  latter,  except  where  the  right  is  claimed  under  the  federal  constitution.  Ronyan  v.  Cos- 
ter, g§  1 162-65 ;  In  re  Comstock,  §g  1 150-54. 

§  107S.  A  corporation  cannot  claim  in  afore^n  state  ''the  privileges  and  immunities'* 
(including  the  right  to  make  a  contract)  which  its  members  as  citizens  might  claim  in  such 
sute.    Bank  of  Augusta  v.  £arle,  gg  1 138-85.    See  g  1 199. 

§  10l79.  By  comity  of  nations  the  existence  of  a  foreign  corporation  will  be  recognized  in 
other  countries,  and  if  not  prejudicial  to  their  rights  or  repugnant  to  their  policy  it  will  be 
permitted  to  transact  business  therein.    In  re  Comstock^  §§  1 150-54. 

§  lOSO.  The  rule  of  comity  by  which  corporations  created  in  one  state  are  permitted  to 
make  contracts  and  do  business  in  another  state,  and  to  sue  in  the  latter's  courts*  may  be 
regulated  by  statute,  by  which  such  permisaioii  may  be  restricted  or  even  entirely  prohibited. 
Bank  of  Augusta  v.  Earle,  §§  1 128-^. 

§  1081.  Conditions  imposed  on  the  right  of  foreign  corporations  to  transact  business  in  a 
state  are  valid,  if  not  in  contravention  of  the  constitution  and  principles  of  natural  justice. 
La  Fayette  Ins.  Co.  v.  French,  §§  1140-45. 

$$  1082.  Though  the  domicile  of  a  corporation  is  in  the  state  which  created  it,  it  may 
nevertheless  make  contracts  and  acquire  property  in  other  states,  unless  forbidden  so  to  do 
by  its  charter  or  the  laws  of  such  other  state. ,  Christian  Union  v.  Yount,  g§  1186-89, 

§  1088.  By  interstate  comity  a  corporation,  unless. distinctly  forbidden,  may  exercise  in 
any  other  state  the  powers  granted  to  it  in  the  state  of  its  domicile.    Ibid, 

§  1084«  A  corporation  cannot  migrate,  but  can  exercise  its  authority  in  the  foreign  terri- 
tory upon  such  conditions  as  may  be  prescribied  by  the  law  of  the  state,  assent  to  which  will 
be  presumed  from  the  act  of  tlie  corporation  doing  business  in  such  foreign  territory.  Rail- 
road Co.  V.  Harris,  ^  1166-74. 

§  1085«  A  foreign  corporation  is  "  found  "  in  any  district  wherein  it  does  business  accord- 
ing  to  law.    Blackburn  t;.  Selma,  etc. ,  R.  Co. ,  §§  1 179-86. 

§  108&  For  the  purposes  of  federal  jurisdiction  a  corporation  is  regarded  as  if  it  were  a 
citizen  of  the  state  whore  it  was  created,  and  no  averment  or  proof  as  to  the  citizenship  of 
its  membeis  elsewhere  will  be  permitted.  This  presumption  of  law  is  conclusive.  Railroad 
Co,  V.  Harris.  ^  1166-74.    See  §  1190^ 

g  1087*  A  foreign  corporation  doing  business  in  a  state  is  suable  in  the  Courts  of  such  state. 
Ibid. 

§  1088.  A  person  injured  in  Nebraska^  and  resident  therein  at  the  time  of  the  commence- 
ment of  the  suit,  cannot  bring  suit  in  a  f^eral  court  against  an  Iowa  railway  company 
which  has  built  its  road  and  fiji^  its  articles  of,  incorporation  in  Netoiska,  and  thereby 
become  a  corporation  in  that  state.  The  action  must  be  in  the  state  court  of  Nebraska* 
Stout  r.  Sioux  City  &  Pac  R  Co.,  S§  1175-76. 

§  1089*  Judgment  against  a  foreign  corporation,  following  service  of  process  on  its  agent, 
is  entitled  to  faith  and  credit  in  other  states  as  a  judgment  against  the  corporation.  La  Fay- 
ette Ins.  Co.  V.  French,  §g  1140-45. 

%  1W9.  Judgment  against  a  corporfl^io^  by  a  wrong  name  is  binding  where  there  is  no  plea 
in  abatement.    Ibid. 

%  1001.  A  corporation  can  make  no  contracts  and  do  no  actSi  either  within  or  without  the 
state  that  creates  it,  except  those  which  are  authorized  by  its  charter,  and  those  acts  must  be 
in  such  a  manner  and  by  such  officers  and  agents  as  are .  described  by  the  charter.  Bj^k  of 
Augusta  V.  Earle,  gg  1128-85. 

§  1093*  Authority  to  deal  in  bills  of  exchange  includes  foreign  as  well  as  domestic  bills.  A 
corporation  as  well  as  a  natural  person  may  purchase  a  bill  of  exchange  or  make  a  <;ontract 
in  a  foreign  state,  but  such  contracts  are  not  valid  without  the  sanction  of  the  foreign  state, 
express  or  implied.  Where  there  is  no  express  law  or  constitutional  provision  prohibiting  a< 
foreign  corporation  from  making  a  contract,  governmental  assent  to  such  contract  will  be 
implied  from  that  rule  of  comity  which  permits  corporations  to  make  contracts  in  foreign 
states,  without  express  permission  by  such  states.    Ibid. 

§  1098.  The  Alabama  constitution  being  si^nt  upon  the  subject,  the  repeal  by  the  legisla- 
ture of  that  state  of  a  restrictive  banking  act  indicates  that  the  state  banking  policy  is  to 
throw  the  business  open  to  the  competition  of  foreign  as  well  as  domestic  corporations.  Ibid. 

g  1094.  Banking  is  not  a  fi^nchise  in  the  sense  that  franchise  includes  the  right  to  pur- 
chase bills  of  exchange,  for  if  banking,,  iujoluding  the  purchase  of  such  bills,  is  to  be  regarded 
as  a  franchise,  no  individual  can  purchase  such  a  bilL  Franchises  are  special  privileges  con- 
ferred by  government  upon  individuals,  and  which  do  not  belong  to  the  citizens  of  the 
countiy  generally  of  common  right.    Ibid. 

%  1099.  A  franchise  cannot  be  held  without  a  grant  from  a  government.    Ibid, 
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g  1096.  The  American  and  Foreij^  Christian  Union  and  other  rach  benevolent  and  chYir- 
itable  societies,  created  by  New  York  and  other  states,  are  not  prohibited  by  the  laws  of 
Illinois  from  taking  lands  in  Illinois,  by  gift,  devise  or  purchase.  Christian  Union  v.  Yount, 
§§  I 136-80. 

§  1097.  A  condition  imposed  by  the  statute,  of  Ohio  with  reference  to  foreign  insurance 
corporations,  that  the  agent  who  shall  reside  in  Ohio  and  enter  into  contracts  of  insurance 
there  in  behalf  of  the  foreign  corporation,  should  also  be  deemed  its  agent  to  receive  service 
of  process  in  suits  founded  on  such  contracts,  is  not  unreasonable  and  not  in  conflict  with 
any  principle  of  public  law ;  nor  is  it  objectionable  as  being  an  attempt  improperly  to  extend 
the  jurisdiction  of  the  state  of  Ohio  beyond  its  own  limits  to  a  person  (corporation)  in 
another  state.    La  Fayette  Ins.  Co.  v.  French,  §§  1140-45.    See  §  1312. 

§  1098.  If  a  premium  note  is  made  in  Indiana  by  the  agent  of  a  foreign  insurance  corpo- 
ration, and  a  policy  be  issued  there,  neither  the  agent  nor  the  corporation  having  complied 
with  the  statute  of  Indiana  regulating  the  transaction  of  business  in  Indiana  by  foreign 
insurance  companies,  held,  that  such  note  and  policy  are  invalid,  which  fact  would  be  a  good 
defense  to  an  action  upon  the  note.     Lamb  v.  Bowser,  §j5  1 146-49. 

§  1099.  But  where  the  policy  and  note  are  not  made  with  the  agent  of  the  insurance  oom- 
pauy,  but  directly  with  the  company  itself,  the  agent  being  merely  the  instrument  to  receive 
tie  application  for  the  insurance  and  the  note,  and  forward  them  to  the  company,  both  the 
note  and  policy  are  valid  contracts  and  not  within  the  prohibition  of  the  statute  of  Indiana 
ragulating  the  transaction  of  business  by  foreign  insurance  companies  in  that  state.     Ibid. 

§  1100.  If  a  policy  issued  by  a  company  be  binding,  the  premium  note  given  therefor 
must  also  be  held  binding,  the  obligation  of  the  two  contracts  being  reciprocal.    Ibid, 

§  1101.  A  statute  of  Oregon  providing  that  **  a  foreign  corporation,  before  transacting  busi- 
n36s  in  the  state,  must  duly  execute  and  acknowledge  a  power  of  attorney  and  cause  the 
same  to  be  recorded  in  the  county  clerk's  office  of  each  county  where  it  has  a  resident  agent,** 
prohibits  the  Bank  of  British  Columbia  from  making  any  Contract  within  the  state  of  Oregon, 
without  first  complying  with  this  requirement.  A  contract  made  without  such  compliance 
being  first  made  is  invalid,  and  cannot  be  the  basis  of  a  claim  by  the  bank  against  the  assignee 
in  bankruptcy  of  the  contracting  party.    In  re  Comstock,  §§  1150-54. 

§  1102.  A  statute  providing  that  foreig^n  corporations,  before  transacting  any  business  in 
the  state  enacting  the  statute,  must  appoint  an  attorney,  aAd  providing  no  penalty  for  viola- 
tion of  the  statute,  is  mandatory,  not  directory,  and  acts  done  in  violation  of  it  are  illegal  and 
void.    Ibid, 

§  1103.  Where  a  contract' is  made  in  a  state  by  a  foreign  corporation  which  has  not  com- 
plied with  the  statutory  requirements  as  to  the  transaction  of  business  by  such  corporations 
in  that  state,  the  assignee  in  bankruptcy  of  the  other  contracting  party  is  not  estopped  to 
show  the  invalidity  of  the  contract  because  the  bankrupt  was  a  party  to  it.    Ibid, 

§  1 104.  Where  a  foreign  corporation,  not  having  complied  with  the  requirements  of  the 
state  in  which  it  seeks  to  do  business,  is  in  such  state  not  even  a  corporation  de  facto,  the 
doctrine  of  estoppel  in  pais  will  not  be  carried  so  far  as  to  prevent  the  party  who  contracts 
with  it  from  showing  that  it  had  not  the  power  to  do  the  particular  act  or.  contract,  or  that 
it  was  done  in  violation  of  a  statute  and  ultra  vires.    Ibid, 

§  1105.  A  party  to  a  contract  (or  his  assignee  in  bankruptcy)  made  with  a  foreign  corpo- 
ration, in  violation  of  a  law  of  the  state,  is  not  estopped  from  showing  that  the  contract  is 
illegal  and  void.    Ibid, 

%  1106.  A  statute  of  Oregon  required  foreign  corporations,  doing  business  in  that  state,  to 
appoint  a  resident  agent  there.  The  Bank  of  British  Columbia  neglected  to  do  so.  Held,  that 
a  note  and  mortgage  taken  by  that  bank  from  a  citizeti  of  Oregon  were  illegal  and  void. 
Semple  v.  Bank  of  British  Columbia,  §§  1155-61. 

g  1107.  The  wife  of  the  mortgagot  or  maker  of  the  note  in  such  case  is  not  estopped  fronk 
denying  the  validity  of  the  note  and  mortgage,  by  reason  of  the  failure  of  the  corporation  to 
comply  with  the  law.     Ibid, 

§  1108.  An  act  of  the  legislature  of  Oregon,  relieving  foreign  banking  corporations  from  the 
duty  of  making  deposits  in  that  state  for  the  security  of  local  creditors  of  suoh  corporations, 
and  from  paying  taxes  on  the  same,  held,  not  to  relieve  such  corporations  from  the  duty  et 
appointing  resident  agents  in  Oregon  before  transacting  business  there.    Ibid, 

§  1109.  A  decree  of  foreclosure  in  favor  of  a  foreign  corporation  amounts  to  an  adjudica- 
tion  of  the  right  of  such  corporation  to  take  the  mortgage  foreclosed.    Ibid, 

§  1110.  A  decree  in  favor  of  a  foreign  corporation,  not  authorized  to  do  business  in  Oregon, 
does  not  enable  such  corporation  to  buy  at  sherifiTs  sale  under  it,  or  to  receive  a  conveyance 
of  the  property  from  the  sheriff,  and  the  foreign  corporation  purchasing  at  such  sale  takes  no 
title.    Ibid. 

§  1111.  Where  a  corporation  created  by  New  York  is  empowered  by  it  to  hold  lands  in 
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PennsylTania,  fhe  right  to  do  so  depends  upon  the  assent  or  permission,  expressed  or  implied, 
of  the  latter  state.    Runyan  v.  Coster,  §§  1163-65. 

§  1112.  Under  the  laws  of  Pennsylvania  (Act  of  April  6,- 1838),  a  foreign  corporation  may 
take  and  hold  lands  in  that  state  subject  to  forfeiture  to  the  state  by  proceedings  in  its  behalf. 
IbUL 

§  1118.  Such  right  of  forfeiture  can  be  exercised  only  within  the  discretion  of  the  state, 
and  cannot  be  set  up  in  defense  in  an  ejectment  suit.    Ibid, 

§  1114.  The  acts  of  the  Virginia  legislature  and  the  acts  of  congress,  authorizing  the  Balti- 
more &  Ohio  Railroad  Company,  a  corporation  created  by  the  laws  of  Maryland,  to  continue 
its  road  through  Virginia  and  the  District  of  Columbia,  in  the  same  manner  and  upon  the  same 
terms  and  liability  as  provided  in  its  charter  from  the  state  of  Maryland,  did  not  create  a  new 
corporation,  but  were  merely  enabling  acts  permitting  the  corporation  created  by  Maryland  to 
continue  its  road  through  Virginia  and  the  District  of  Columbia  in  the  manner  specified  by 
them,  and.  as  relating  to  responsibility  for  injuries  to  a  passenger  on  the  road,  there  is  a  unity 
of  ownership  throughout.'   Railroad  Co.  v.  Harris.  §^  1163-74. 

§  1115.  Several  states  may,  by  competent  legislation,  unite  in  creating  the  same  corporation 
or  in  binding  several  pre-existing  corporations  into  a  single  one.    Ibid, 

§  lllG.  One  state  may  make  a  corporation  of  another  state,  as  there  organized  and  con- 
ducted, a  corporation  of  its  own  quo  ad  hoc  any  property  within  its  territorial  jurisdiction. 
Ibid.    See  §  1239. 

§1117.  The  responsibility  for  damages  for  injuries  to  passengers  of  a  railroad  company 
created  by  charter  from  one  state  and  extending  its  road  through  other  states,  under  mere 
enabling  laws  of  the  latter  (by  which  no  new  corporation  is  created),  is  not  changed  by  a  con- 
dition on  its  tickets  that  "  responsibility  for  safety  of  person  or  loss  of  bag^^age  on  our  portion 
of  the  road  is  conAned  to  the  proprietors  of  that  portion  alone.'*  There  is  but  one  proprietor 
of  each  portion  of  road,  namely,  the  company  first  created  and  made  the  subject  of  the  sub- 
sequent enabling  statutes.  If  several  connecting  railway  companies  issue  a  through  ticket 
signed  by  one  agent,  such  agent  will  be  presumed  to  be  the  representative  of  all  the  com- 
panies, and  the  contract  evidenced  by  such  ticket  is  the  joint  contract  of  all  such  companies, 
on  which  they  are  jointly  liable,  unless  the  knowledge  of  a  memorandum  on  the  ticket 
restricting  '*  responsibility  for  safety  of  person  or  loss  of  baggage  of  each  portion  of  the  road  " 
•  .  .  '*  to  the  proprietors  of  that  portion  alone,"  and  the  assent  of  the  passenger  thereto, 
are  clearly  brought  home  to  him.    Ibid, 

§  1118.  A  statute  of  Nebraska  providing  that  any  railroad  company  which  has  been  organ-i 
ized  under  the  laws  of  Iowa,  Kansas  or  Missouri,  and  which  has  built  its  railroad  in  Nebraska, 
and, filed  a  copy  of  its  articles  of  incorporation  with  the  secretary  of  state,  shall  be  '*  a  legal 
corporation  in  this  state,  and  entitled  to  all  the  rights,  privileges  and  franchises  of  railroad 
companies  organized  under  and  in  pursuance  to  the  laws  of  the  state  of  Nebraska,*'  consti- 
tuted an  Iowa  railway  company  which  complied  with  these  terms  a  domestic  corporation 
of  Nebraska  with  respect  to  all  its  transactions  within  that  state.  Stout  v.  Sioux  City  &  Pac. 
R.  Co.,  §§  1175-76. 

§  1119.  Where  a  statute  of  Nebraska  made  an  Iowa  railroad  company  which  built  a  road 
in  Nebraska  and  filed  articles  of  incorporation  with  the  secretary  of  the  state  a  corporation 
of  Nebraska,  held,  that  an  agent  of  such  railway  company  engaged  on  the  extended  line  of 
its  road  in  Nebra^a  was  not  an  agent  of  the  Iowa  but  of  the  Nebraska  company,  and  that 
service  of  process  upon  such  agent  would  be  service  upon  the  Nebraska  and  not  upon  the  Iowa 
company.    Ibid, 

§  1120.  The  stock  of  a  Pennsylvania  corporation  was  subscribed  for  by  a  Maryland  corpora- 
tion, which  transferred  to  citizens  of  Pennsylvania  enough  shares  to  qucdif y  them  to  act  as  di-* 
rectors  of  the  Pennsylvania  company,  which  preserved  its  nominal  existence  in  Pennsylv  mia, 
and  made  reports  to  the  legislature  as  a  Pennsylvania  company,  although  its  rolling  stock  was 
furnished  by  the  Maryland  company  which  operated  its  road.  The  profits  were  nominally 
divided  between  the  companies.  The  plaintiffs  patent  was  infringed  by  the  use  of  certain 
cars  upon  the  Pennsylvania  company's  road.  Held,  that  the  Pennsylvania  corporation  was 
liable  for  damages  for  such  infringement,  and  could  not  successfully  defend  an  action  there- 
for in  a  state  court  in  Pennsylvania  by  showing  that  the  company  really  responsible  was  the 
Maryland  corporation.     York  &  Maryland  Line  Company  v,  Winans,  g§  1177-78. 

§  1121.  When  a  foreign  corporation  is  adopted  by  a  state  no  new  organization  is  necessary 
to  make  it  suable  in  such  state.    Blackburn  v,  Selma,  etc.,  R.  Co.,  §§  1179-S6. 

§  1122.  Appearance  and  answer  of  a  foreign  corporation  waives  its  right  to  be  sued  only  in 

the  state  which  created  it.    Ibid, 

[Notm.— See  §§  1187-1248.] 

*-  •       ®  463 


§Uaau  COBPORAJIONS— PBIVATB, 

BANK  OF  AUGUSTA  v.  EARLE. 
(18  Petera,  519^5^97.    1839.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  These  three  cases  involve  the  same  principles,  and 
have  been  brought  before  us  by  writs  of  error  directed  to  the  circuit  court  and 
southern  district  of  Alabama.  The  first  two  have  been  fully  argued  by  counsel, 
and  the  last  submitted  to  the  court  upon  the  arguments  offered  in  the  other 
two.  There  are  some  shades  of  difference  in  the  facts  as  stated  in  the  different 
records,  but  none  that  can  affect  the  decision.  We  proceed,  therefore,  to  ex- 
press our  opinion  on  the.  first  case  argued,  which  was  The  Bank  of  Augusta  »- 
Joseph  B.  Earle.     The  judgment  in  this  case  must  decide  the  others. 

The  questions  presented  to  the  court  arise  upon  a  case  stated  in  the  circuit 
court  in  the  following  words:  "The  defendant  defends  this  action  upon  the 
following  facts  that  are  admitted  by  the  plaintiffs:  That  plaintiffs  are  a  cor- 
poration, incorporated  by  an  act  of  the  legislature  of  the  state  of  Georgia,  and 
have  power  usually  conferred  upon  banking  institutions,  such  as  to  purchase 
bills  of  exchange^  etc.  That  the  bill  sued  on  was  made  and  indorsed  for  the 
purpose  of  being  discounted  by  Thomas  M'Oran,  the  agent  of  said  bank,  who 
had  funds  of  the  plaintiffs  in  his  hands  for  the  purpose  of  purchasing  bills, 
which  funds  were  derived  from  bills  and  notes  discounted  in  Georgia  by  said 
plaintiffs  and  payable  in  Mobile;  and  the  said  M'Gran,  agent  as  aforesaid,  did 
so  discount  and  purchase  the  said  bill  sued  on  in  the  city  of  Mobile,  state 
aforesaid,  for  the  benefit  of  said  bank  and  with  their  funds,  and  to  remit  said 
funds  to  the  said  plaintiffs.  If  the  court  shall  say  that  the  facts  constitute  a 
defense  to  this  action>  judgment  will  be  given  for  the  defendant,  otherwise  for 
plaintiffs,  for  the  amount  of  the  bill,  damages,  interest  and  cost;  either  party 
to  have  the  right  of  appeal  or  writ  of  error  to  the  supreme  court'  upon  this 
statement  of  facts  and  the  judgment  thereon." 

Upon  this  statement  of  facts  the  court  gave  judgment  for  the  defendant; 
being  of  opinion  that  a  bank  incorporated  by  the  laws  of  Georgia,  with  a 
power  among  other  things  to  purchase  bills  of  exchange,  could  not  lawfully 
exercise  that  power  in  the  state  of  Alabama,  and  that  the  contract  for  this 
bill  was  therefore  void,  and  did  not  bind  the  parties  to  the  payment  of  the 
money. 

§  1123.  A  corporation  cannot  claim  in  a  foreign  state  the  ^^ privileges  and 
immunities''^  {incbiding  the  rig/U  to  make  a  contract)  which  its  viembers  asciii* 
zens  might  clai7n  in  such  state. 

It  will  at  once  be  seen  that  the  questions  brought  here  for  decision  are.  of  a 
very  grave  character;  and  they  have  received  from  the  court  an  attentive  exam- 
ination. A  multitude  of  corporations  for  various  purposes  have  been  chartered 
by  the  several  states;  a  large  portion  of •  certain  branches  of  business  has  been 
transacted  by  incorporated  companies,  or  through  their  agency;  and  contracts 
to  a  very  great  amount  have  undoubtedly  been  made  by  different  corporations 
out  of  the  jurisdiction  of  the  particular  state  by  which  they  were  created.  In 
deciding  the  case  before  us,  we  in  effect  determine  whether  these  numerous 
contracts  are  valid  or  not.  And  if,  as  has  been  argued  at  the  bar,  a  corpora- 
tion, from  its  nature  and  character,  is  incapable  of  making  such  contracts,  or  if 
they  are  inconsistent  with  the  rights  and  sovereignty  of  the  states  in  which 
they  are  made,  they  cannot  be  enforced  in  the  courts  of  justice.     Much  of  the 
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argament  has  tamed  on  the  nature  and  extent  of  the  powers  which  belong  to 
the  artificial  being  called  a  corporation,  and  the  rules  of  law  by  which  they  are 
to  be  measured.  On  the  part  of  the  plaintiff  in  error,  it  has  been  contended 
that  a  corporation  composed  of  citizens  of  other  states  are  entitled  to  the  benefit 
of  that  provision  in  the  constitution  of  the  United  States  which  declares  that 
'^  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  of  the  several  states;"  that  the  court  should  look  behind  the  act  of 
incorporation,  and  see  who  are  the  members  of  it;  and  if  in  this  case  it  should 
appear  that  the  corporation  of  the  Bank  of  Augusta  consists  altogether  of  citi- 
zens of  the  state  of  Georgia,  that  such  citizens  are  entitled  to  the  privileges  and 
immunities  of  citizens  in  the  state  of  Alabama;  and  as  the  citizans  of  Alabama 
may  unquestionably  purchase  bills  of  exchange  in  that  state,  it  is  insisted  that 
the  members  of  this  corporation  are  entitled  to  the  same  privilege,  and  cannot 
b3  deprived  of  it,  even  by  express  provisions  in  the  constitution  or  laws  of  the 
state.  The  case  of  The  Bank  of  United  States  v.  Deveaux,  5  Cranch,  61,  is 
relied  on  to  support  this  position. 

It  is  true  that,  in  the  case  referred  to,  this  court  decided  that  in  a  question  of 
jurisdiction  they  might  look  to  the  character  of  the  persons  composing  a  corpo- 
ration; and  if  it  appeared  that  they  were  citizens  of  another  state,  and  the  fact 
was  set  forth  by  proper  averments,  the  corporation  might  sue  in  its  corporate 
name  in  the  courts  of  the  United  States.  But  in  that  case  the  court  confined 
its  decision  in  express  terms  to  a  question  of  jurisdiction ;  to  a  right  to  sue ; 
and  evidently  went  even  so  far  with  some  hesitation.  We  fully  assent  to  the 
propriety  of  that  decision,  and  it  has  ever  since  been  recognized  as  authority  in 
this  court.  But  the  principle  has  never  been  extended  any  further  than  it  was 
carried  in  that  case,  and  has  never  been  supposed  to  extend  to  contracts  made 
by  a  corporation,  especially  in  another  sovereignty.  If  it  were  held  to  embrace 
contracts,  and  that  the  members  of  a  corfK)ratioQ  were  to  be  regarded  as  indi- 
viduals carrying  on  business  in  their  corporate  name,  and  therefore  entitled 
to  the  privileges  of  citizens  in  matters  of  contract,  it  is  very  dear  that  they 
must  at  the  same  time  take  upon  themselves  the  liabilities  of  citizens,  and  be 
bound  by  their  contracts  in  like  manner.  The  result  of  this  would  be  to  make 
a  corporation  a  mere  partnership  in  business,  in  which  each  stockholder  would 
be  liable  to  the  whole  extent  of  his  property  for  the  debts  of  the  corporation, 
and  be  might  be  sued  for  them  in  any  state  in  which  he  might  happen  to  be 
fonnd.  The  clause  of  the  constitution  referred  to  certainly  never  intended  to 
give  to  the  citizens  of  each  state  tbe  privileges  of  citizens  in  the  several  states, 
and  at  the  same  time  to  exempt  them  from  the  liabilities  which  the  exercise  of 
such  privileges  would  bring  upon  individuals  who  were  citizens  of  the  state. 
This  would  be  to  give  the  citizens  of  other  states  far  higher  and  greater  privi- 
leges than  are  enjoyed  by  the  citizens  of  the  state  itself.  Besides,  it  would 
deprive  every  state  of  all  control  over,  the  extent  of  corporate  franchises  proper 
to  be  granted  in  the  state;  and  corporations  would  be  chartered  in  one  to  carry 
on  their  operations  in  another.  It  is  impossible,  upon  any  sound  principle,  to 
give  such  a  construction .  to  the  article  in  question.  Whenever  a  corporation 
makes  a  contract,  it  is  the  contract  of  the  legal  entity,  of  the  artificial  being 
created  by  the  charter,  and  not  the  contract  of  the  individual  members.  The 
only  rights  it  can  claim  are  the  rights  which  are  given  to  it  in  that  character, 
and  not  the  rights  which  belong  to  its  members  as  citizens  of  a  state;  and  we 
now  proceed  to  inquire  what  rights  the  plaintiffs  in  en^or,  a  corporation  created 

by  Georgia,  could  lawfully  exercise  in  another  state;  and  whether  the  purchase 
Vol.  X— 80  405 


1124,  1125.  CORPORATIONS  —  PIUVATB. 

of  the  bill  of  exchange  on  which  this  suit  is  brought  was  a  valid  contract,  and 
obligatory  on  the  parties. 

§  1124.  A  corporation  can  make  no  contra^  and  do  ho  actSy  either  within  or 
without  the  state  which  creates  it^  except  siich  as  are  authorized  by  its  charter/ 
those  acts  must  be  done  in  such  a  manner  and  by  sv^h  officers  and  agents  as  are 
prescribed  by  the  charter. 

The  nature  and  character  of  a  corporation  created  by  a  statute,  and  the  ex- 
tent of  the  powers  which  it  raay  lawfully  exercise,  have  upon  several  occasions 
been  under  consideration  in  this  court.  In  the  case  of  Head  v.  Providence  Ins. 
Co.,  2  Cranch,  127  (§§  1046-48,  supra\  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  said:  "  Without  ascribing  to  this  body,  which  in  its  cor- 
porate capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its  existence, 
all  the  qualUies  and  disabilities  annexed  by  the  common  law  to  ancient  institu-- 
tions  of  this  sort,  it  muy  correctly  be  said  to  be  precisely  what  the  incorporat- 
ing act  has  made  it;  to  derive  all  its  powers  from  that  act,  and  to  be  capable 
of  exerting  its  faculties  only  in  the  manner  which  that  act  authorizes.  To 
this  source  of  its  being,  then,  we  must  recur  to  ascertain  its  powers,  and  to 
determine  whether  it  can  complete  a  contract  by  such  communications  as  are 
in  this  record." 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat.,  636,  the  same 
principle  was  again  decided  by  the  court.  "  A  corporation,"  said  the  court, 
*'  is  an  artificial  being,  invisible,  intangible,  and  existing  only  in  contemplation 
of  law.  Being  a  mere  creature  of  the  law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence."  And  in  the  case  of  The  Bank  of  United  States 
V.  Dandridge,  12  Wheat.,  64  (§§  843-854:,  supra),  where  the  questions  in  rela^ 
tion  to  the  powers  of  corporations  and  their  mode  of  action  were  very  care- 
fully considered,  the  court  said :  "  But  whatever  may  be  the  implied  powers 
of  aggregate  corporations  by  the  common  law,  and  the  modes  by  which  those 
powers  are  to  be  carried  into  operation,  corporations  created  by  statute  must 
;depend  both  for  their  powers  and  the  mode  of  exercising  them  upon  the  true 
construction  of  the  statute  itself."  It  cannot  be  necessary  to  add  to  these 
authorities.  And  it  may  be  safely  assumed  that  a  corporation  can  make  no 
contracts,  and  do  na.floti,  either  within  or  without  the  state  which  creates  it, 
except  such  as  are  .aAtbosri3ed  by  its  charter;  and  those  acts  must  also  be  done 
by  such 'Officers  or  agennts,  and  in  such  manner,  as  the  charter  authorizes.  And 
if  the  I^^  cce^ting  a  corporation  does  not,  by  the  true  construction  of  the 
words  iiaed  ia  the  charter,  give  it  the  right  to  exercise  its  powers  beyond  the 
limits  of  the  state,  all  contracts  made  by  it  in  other  states  would  be  void. 

§  1125.  AxUhority  to  deal  in  bills  of  exchange  includes  foreign  and  inland 
biUs. 

The  charter  of  the  Bank  of  Augusta  authorizes  it,  in  general  terms,  to  deal 
in  bills  of  exchange;  and  consequently  gives  it  the  power  to  purchase  foreign 
bills  as  well  as  inland;  in  other  words,  to  purchase  bills  payable  in  another 
state.  The  power  thus  given  clothed  the  corporation  with  the  right  to  make 
contracts  out  of  the  state,  in  so  far  as  Georgia  could  confer  it.  For  whenever 
it  purchased  a  foreign  bill,  and  forwarded  it  to  an  agent  to  present  for  accept- 
ance, if  it  was  honored  by  the  drawee  the  contract  of  acceptance  was  necessa- 
rily made  in  another  state;  and  the  general  power  to  purchase  bills  without 
any  restriction  as  to  place,  by  its  fair  and  natural  import,  authorized  the  bank 

tOiQluke  such  purchases  wherever  it  was  found  most  convenient  and  profitable 
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to  the  institntion;  and  also  to  employ  suitable  agents  for  that  purpose.  The 
purchase  of  the  bill  in  question  was,  therefore,  the  exercise  of  one  of  the  pow- 
ers which  the  bank  possessed  under  its  charter,  and  was  sanctioned  by  the  law 
of  Georgia  creating  the  corporation,  so  far  as  that  state  could  authorize  a  cor- 
poration to  exercise  its  powers  beyond  the  limits  of  its  own  jurisdiction; 

§  1 126.  A  carporatioTij  aa  well  as  a  natural  peraon^  may  make  a  contract  in  a 
foreiffn  state. 

But  it  has  been  urged  in  the  argument  that,  notwithstanding  the  powers  thus 
conferred  by  the  terms  of  the  charter,  a  corporation,  from  the  very  nature  of 
its  being,  can  have  no  authority  to  contract  out  of  the  limits  of  the  state ;  that 
the  laws  of  a  state  can  have  no  extraterritorial  operation ;  and  that,  as  a  cor- 
poration is  the  mere  creature  of  a  law  of  the  state,  it  can  have  no  existence 
beyond  the  limits  in  which  that  law  operates;  and  that  it  must  necessarily  be 
incapable  of  making  a  contract  in  another  place.  It  is  very  true  that  a  corpo- 
ration can  have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  contemplation  of  law,  and  by  force  of 
the  law ;  and  where  that  law  ceases  to  operate  and  is  no  longer  obligatory,  the 
corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow  that  its 
existence  there  will  not  be  recognized  in  other  places;  and  its  residence  in  one 
state  creates  no  insuperable  objection  to  its  power  of  contracting  in  another. 
It  is,  indeed,  a  mere  artificial  being,  invisible  and  intangible;  yet  it  is  a  person 
for  certain  purposes  in  contemplation  of  law,  and  has  been  recognized  as  such 
by  the  decisions  of  this  court.  It  was  so  held  in  the  case  of  United  States  v. 
Amedy,  11  Wheat.,  412,  and  in  Beaston  v.  Farmers'  Bank  of  Delaware,  12 
Pet.,  135.  Now  natural  persons,  through  the  iiitervention  of  agents,  are  con- 
tinnally  making  contracts  in  countries  in  which  they  do  not  reside,  and  where 
they  are  not  personally  present  when  the  contract  is  made;  and  nobody  has 
ever  doubted  the  validity  of  these  agreements.  And  what  greatjsr  objection 
can  there  be  to  the  capacity  of  an  artificial  person,. by  its  agents,  to  make  a 
contract  within  the  scope  of- its  limited  powers  in  a  sovereignty  in  which  it 
does  not  reside,  provided  such  contracts  are  permitted  to  be  made  by  them  by 
the  laws  of  the  place? '  The  corporation  must  no  doubt  show  that  the  law  of 
its  creation  gave  it  authority  to  make  such  contracts  through  such  agents. 
Yet,  as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  should  actually 
exist  in  the  sovereignty  in  which  the  contract  is  made.  It  is  sufficient  that  its 
existence  as  an  artificial  person,  in  the  state,  of  its  creation,  is  acknowledged 
and  recognized  by  the  law  of  the  nation  where  the  dealing  takes  place;  and 
that  it  is  permitted  by  the  laws  of  that  place  to  exercise  there  the  powers  with 
which  it  is  endowed. 

§  1127.  but  such  contracts  are  not  valid  without  the  sanction  of  the 

foreign  statSy  express  or  implied. 

Every  power,  however,  of  the  description  of  which  we  are  speaking,  which  a 
corporation  exercises  in  another  state,  depends  for  its  validity  upon  the  laws  of 
the  sovereignty  in  which  it  is  exercised;  and  a  corporation  can  make  no  valid 
contract  without  their  sanction,  express  or  implied.  And  this  brings  us  to  the 
question  which  has  been  so  elaborately  discussed ;  whether,  by  the  comity  of 
nations  and  between  these  states,  the  corporations  of  one  state  are  permitted  to 
make  contracts  in  another.  It  is  needless  to  enumerate  here  the  instances  in 
which,  by  the  general  practice  of  civilized  countries,  the  laws  of  the  one  will, 
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by  the  comity  of  nations,  be  recognized  and  executed  in  another,  where  the 
rights  of  individuals  are  concerned.  The  cases'  of  contracts  made  in  a  foreign 
country  are  familiar  examples;  and  courts  of  justice  have  always  expounded 
and  executed  them  according  to  the  laws  of  the  place  in  which  they  were 
made;  "provided  that  law  was  not  repugnant  to  the  laws  or  policy  of  their  own 
country.  The  comity  thus  extended  to  other  nations  is  no  impeachment  of 
sovereignty.  It  is  the  voluntary  act  of  the  nation  by  which  it  is  offered;  and 
is  inadmissible  when  contrary  to  its  policy,  or  prejudicial  to  its  interests.  But 
it  contributes  so  largely  to  promote  justice  between  individuals,  and  to  produce 
a  friendly  intercourse  between  the  sovereignties  to  which  they  belong,  that 
courts  of  justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary  law 
of  nations.  It  is  truly  said,  in  Story's  Conflict  of  Laws,  36,  87,  that:  "In  the 
silence  of  any  positive  rule  affirming  or  denying  or  restraining  the  operation  of 
foreign  laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by  their  own 
government,  unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its  inter- 
ests. It  is  not  the  comity  of  the  courts,  but  the  comity  of  the  nation  whiob  is 
administered,  and  ascertained  in  the  same  way  and  guided  by  the  same  reason- 
ing by  which  all  other  principles  of  municipal  law  are  ascertained  and  guided." 

§  1 1 28.  Comity  permits  oorporationa  to  make  contracts  in  foreign  states^  with- 
out express  permission  hy  such  states. 

Adopting,  as  we  do,  the  principle  hare  stated,  we  proceed  to  inquire  whether, 
by  the  comity  of  nations,  foreign  corporations  are  permitted  to  make  contracts 
within  their  jurisdiction;  and  we  can  perceive  no  sufficient  reason  for  excluding 
them,  when  they  are  not  contrary  to  the  known  policy  of  the  state,  or  inijurious 
to  its  interests.  It  is  nothing  more  than  the  admission  of  the  existence  of  an 
artificial  person  created  by  the  law  of  another  state,  and  clothed  with  the 
power  of  making  certain  contracts.  It  is  but  the  usual  comity  of  recognizing 
the  law  of  another  state.  In  England,  from  which  we  have  received  our  gen- 
eral principles  of  jurisprudence,  no  doubt  appears  to  have  been  entertained  of 
the  right  of  a  foreign  corporation  to  sue  in  its  courts,  since  the  case  of  Hen- 
i^iques  v.  The  Dutch  West  India  Co.,  decided  in  1729, 1  Ld.  Baym.,  1532.  And 
it  is  a  matter  of  bistoty,  which  this  court  are  bound  to  notice,  that  corpora- 
tions created  in  this  country  have  been  in  the  open  practice  fci*  many  years 
past,  of  making  eotttracts  in  England  of  various  kinds,  and  to  very  large 
amounts;  and  we  have  never  seen  a  doubt  suggested  there  of  the  validity  of 
these  contracts,  by  any  court  or  any  jurist  It  is  impossible  to  imagine  that 
any  court  in  the  United  States  would  refuse  to  execute  a  contract  by  which  an 
American  corporation  had  borrowed  money  in  England ;  yet  if  the  contracts  of 
corporations  made  out  of  the  state  by  which  they  were  created  are  void,  even 
contracts  of  that  description  could  not  be  enforced. 

§  1129.  States  adopt  the  comity  of  nations  towards  other  states. 

It  has,  however,  been  supposed  that  the  rules  of  comity  between  fore%n 
nations  do  not  apply  to  the  states  of  this  Union;  that  they  extend  to  one 
another  no  other  rights  than  those  which  are  given  by  the  constitution  of  the 
United  States;  and  that  the  courts  of  the  general  government  are  not  at  lib- 
erty to  presume,  in  the  absence  of  all  legislation  on  the  subject,  that  a  state  has 
adopted  the  comity  of  nations  towards  the  other  states,  as  a  part  of  its  juris- 
prudence ;  or  that  it  acknowledges  any  rights  but  those  which  are  secured  by 
the  constitution  of  the  United  States.  The  court  think  otherwise.  The  inti- 
mate union  of  these  states,  as  members  of  the  same  great  political  family ;  the 
deep  and  vital  interests  which  bind  them  so  closely  together,  should  lead  us,  in 

4m 


FOREIGN  GOBPOBATlbNS.  §11311, 

• 

the  absencse  of  proof  to  the  contrary,  to  presame  a  greater  degree  of  comity, 
and  friendship,  and  kindness  towards  one  another,  than  we  should  be  aathorr 
ized  to  presume  between  foreign  nations.  And  when  (as  without  doubt  must 
occasionally  happen)  the  interest  or  policy  of  any  state  requires  it  to  restrict 
the  rule,  it  has  but  to  declare  its  will,  and  the  legal  presumption  is  at  once  at 
an  end.  But  until  this  is  done,  upon  what  grounds  could  this  court  refuse  to 
administer  the  law  of  international  comity  between  these  states?  They  are 
sovereign  states;  and  the  history  of  the  past,  and  the  even^ts  which  are  daily 
occurring,  furnish  the  strongest  evidence  that  they  have  adopted  towards  each 
other  the  laws  of  comity  in  their  fullest  extent;  Money  is  frequently  borrowed 
in  one  state  by  a  corporation  created  in  another.  The  numerous  banks  estab- 
lished by  different  states  are  in  the  constant  habit  of  contracting  and  dealing 
with  one  another.  Agencies  for  corporations  engaged  in  the  business  of  insur- 
ance and  of  banking  have  been  established  in  other  states  and  suffered  to  make 
contracts  without  any  objection  on  the  part  of  the  state  authorities.  These  usages 
of  commerce  and  trade  have  been  so  general  and  public,  and  have  been  prac- 
ticed for  so  long  a  period  of  time,  and  so  generally  acquiesced  in  by  the  states, 
that  the  court  cannot  overlook  them  when  a  question  like  the  one  before  us  is 
under  consideration.  The  silence  of  the  state  authorities  w^hile  these  events 
are  passing  before  them  show  their  assent  to  the  ordinary  laws  of  comity, 
which  permit  a  corporation  to  make  contracts  in  another  state.  But  we  are 
not  left  to  infer  it  merely  from  the  general  usages  of  trade  and  the  silent  ac- 
quiescence of  the  states.  It  appears  from  the  cases  cited  in  the  argument, 
"which  it  is  unnecessary  to  recapitulate  in  this  opinion,  that  it  has  been  decided 
in  many  of  the  state  courts  —  we  believe  in  all  of  them  where  the  question  has 
arisen  — that  a  corporation  of  one  state  may  sue  in  the  courts  of  another.  If 
it  may  sue  why  may  it  not  make  a  contract  2  The  right  to  sue  is  one  of  the 
powers  which  it  derives  from  its  charter.  If  the  courts  of  another  country 
take  notice  of  its  existence  as  a  corporation  so  far  as  to  allow  it  to  maintain  a 
suit,  and  permit  it  to  exercise  that  power,  why  should  not  its  existence  be 
recognized  for  other  purposes,  and  the  corporation  permitted  to  exercise  an- 
other power  which  is  given  to  it  by  the  same  law  and  the  same  sovereignty, 
where  the  last-mentioned  power  does  not  come  in  conflict  with  the  interest  or 
policy  of  the  state?  There  is  certainly  nothing  in  the  nature  and  character  of 
a  corporation  which  could  justly  lead  to  such  a  distinction,  and  which  should 
extend  to  it  the  comity  of  suit  and  refuse  to  it  the  comity  of  contract.  If  it  is 
allowed  to  sue,  it  would,  of  course,  be  permitted  to  compromise,  if  it  thought 
proper,  with  its  debtor;  to  give  him  time;  to  accept  something  else  in  satisfac- 
tion; to  give  him  a  release,  and  to  employ  an  attorney  for  itself  to  conduct  its 
suit.  These  are  all  matters  of  contract,  and  yet  are  so  intimately  connected, 
with  the  right  to  sue  that  the  latter  could  not  be  effectually  exercised  if  the 
former  were  denied. 

We  turn  in  the  next  place  to  the  legislation  of  the  states.  So  far  as  any  of 
them  have  acted  on  this  subject  it  is  evident  that  they  have  regarded  the  com- 
ity of  contract,  as  well  as  the  comity  of  suit,  to  be  a  part  of  the  law  of  the 
state  unless  restricted  by  statute.  Thus  a  law  was  passed  by  the  state  of  Penn- 
sylvania, March  10, 1810,  which  prohibited  foreigners  and  foreign  corporations 
from  making  contracts  of  insurance  against  fire,  and  other  losses  mentioned  in 
the  law.  In  New  York,  also,  a  law  was  passed  March  18, 1814,  which  prohibited 
foreigners  and  foreign  corporations  from  making  in  that  state  insurances  against 

fire;  and  by  another  law,  passed  April  21, 1818,  corporations  chartered  by  other 

469 


§§  1180-1183.  CORPORATIONS  —  PRIVATE. 

states  aro  prohibited  from  keeping  any  office  of  deposit  for  the  purpose  of  clis- 
counting  promissory  notes,  or  carrying  on  any  kind  of  business  which  incorpo- 
rated banks  are  aathorized  by  law  to  carry  on.  The  prohibition  9f  certain 
specified  contracts  by  corporations,  in  th^e  laws,  is,  by  necessary  implication,  an 
admission  that  other  contracts  may  be  made  by  foreign  corporations  in  Pennsyl- 
Yania  and  New  York,  and  that  no  legislative  permission  is  necessary  to  give 
them  validity.  And  the  language  of  these  prohibitory  acts  most  clearly  indi- 
cates that  the  contracts  forbidden  by  them  might  lawfully  have  been  made 
before  these  laws  were  passed.  Maryland  has  gone  still  farther  in  recognizing 
this  right.  By  a  law  passed  in  1834  that  state  has  prescribed  the  manner  in 
which  corporations  not  chartered  by  the  state  "which  shall  transact  or  shall 
have  transacted  business"  in  the  state  may  be  sued  in  its  courts  upon  contracts 
made  in  the  state.  The  law  assumes  in  the  clearest  manner  that  such  contracts 
were  valid,  and  provides  a  remedy  by  which  to  enforce  them. 

In  the  legislation  of  congress,  also,  where  the  states  and  the  people  T)f  the 
several  states  are  all  represented,  we  shall  find  proof  of  the  general  understand- 
ing in  the  United  States  that,  by  the  law  of  comity  among  the  states,  the  cor- 
porations chartered  by  one  were  permitted  to  make  contracts  in  the  others.  By 
the  act  of  congress  of  June  23,  1836  (5  Stats,  at  Large,  52;  4  Story's  Laws, 
2445),  regulating  the  deposits  of  public  money,  the  secretary  of  the  treasury 
was  authorized  to  make  arrangements  with  some  bank  or  banks  to  establish  an 
agency  in  the  states  and  territories  where  "there  was  no  bank,  or  none  that 
could  be  employed  as  a  public  depository,  to  receive  and  disburse  the  public 
money  which  might  be  directed  to  be  there  deposited.  Now  if  the  proposition 
be  true  that  a  corporation  created  by  one  state  cannot  make  a  valid  contract  in 
another,  the  contracts  made  through  this  agency  in  behalf  of  the  bank,  out  of 
the  state  where  the  bank  itself  was  chartered,  would  all  be  void^  both  as  re- 
spected the  contracts  with  the  government  and  the  individuals  who  dealt  with 
it.  How  could  such  an  agency,  upon  the  principles  now  contended  for,  have 
performed  any  of  the  duties  for  which  it  was  established? 

§  11 30.  Comity  pej^mits  a  corporation  ct^eated  in  one  state  to  make  contracts  in 
another  state  and  to  sice  in  its  courts. 

But  it  cannot  be  necessary  to  pursue  the  argument  further.  We  think  it  is 
well  settled  that  by  the  law  of  comity  among  nations  a  corporation  created  by 
one  sovereignty  is  permitted  to  make  contracts  in  another,  and  to  sue  in  its 
courts;  and  that  the  same  law  of  comity  prevails  among  the  several  sovereign- 
ties of  this  Union.  The  public  and  well  known  and  long  continued  usage  of 
trade;  the  general  acquiescence  of  the  states;  the  particular  legislation  of  some 
of  them,  as  well  as  the  legislation  of  congress,  all  concur  in  proving  the  truth 
of  this  proposition. 

§  1131.  but  this  may  he  regulated  or  prohibited  by  statute. 

But  we  have  already  said  that  this  comity  is  presumed  from  the  silent  acqui- 
escence of  the  state.  Whenever  a  state  sufficiently  indicates  that  contracts 
which  derive  their  validity  from  its  comity  are  repugnant  to  its  policy,  or  are 
considered  as  injurious  to  its  interests,  the  presumption  in  favor  of  its  adoption 
can  no  longer  be  made.  And  it  remains  to  inquire  whether  there  is  anything 
in  the  constitution  or  laws  of  Alabama  from  which  this  court  would  be  justified 
in  concluding  that  the  purchase  of  the  bill  in  question  was  contrary  to  its  policy. 

§  1132.  Aiabamxi  constitutional  provisions  as  to  banks  construed. 

The  constitution  of  Alabama  contains  the  following  provisions  in  relation  to 

banks:     '*  One  state  bank  may  be  established^  with  such  number  of  branches  as 
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the  general  assembly  may,  from  time  to  time,  deem  expedient,  provided  that 
no  branch  bank  shall  be  established,  nor  bank  charter  renewed,  under  the  au- 
thority of  this  state,  without  the  concurrence  of  two-thirds  of  both  houses  of 
the  general  assembly;  and  provided  also  that  not  more  than  one  bank  or  branch 
bank  shall  be  established,  nor  bank  charter  renewed,  but  in  conformity  to  the 
following  rales:  1.  At  least  two-Qftbs  of  the  capital  stock  shall  be  reserved 
for  the  state.  2.  A  proportion  of  power,  in  the  direction  of  the  bank,  shall  be 
reserved  to  the  state,  equal  at  least  to  its  proportion  of  stock  therein.  3.  The 
state  and  individual  stockholders  shall  be  liable  respectively  for  the  debts  of  the 
bank,  in  proportion  to  their  stock  holden  therein.  4.  The  remedy  for  collect- 
ing debts  shall  be  reciprocal,  for  and  against  the  bank.  5.  No  bank  shall  com- 
mence operations  until  half  of  the  capital  stock  subscribed  for  be  actually  paid 
in  gold  and  silver,  which  amount  shall  in  no  case  be  less  than  $100,000." 

Now,  from  these  provisions  in  the  constitution,  it  is  evidently  the  policy  of 
Alabama  to  restrict  the  power  of  the  legislature  in  relation  to  bank  charters, 
and  to  secure  to  the- state  a  larger  portion  of  the  profits  of  banking,  in  order 
to  provide  a  public  revenue;  and  also  to  make  safe  the  debts  which  should  be 
contracted  by  the  banks.  The  meaning,  too,  in  which  that  state  used  the  word 
bank,  in  her  constitution,  is  sufficiently  plain  from  its  subsequent  legislation. 
All  of  the  banks  chartered  by  it  are  authorized  to  receive  deposits  of  money,  to 
discount  notes,  to  purchase  bills  of  exchange,  and  to  issue  their  own  notes  pay- 
able on  demand  to  bearer.  These  are  the  usual  powers  conferred  on  the  bank- 
ing corporations  in  the  different  states  of  the  Union;  and  when  we  are  dealing 
with  the  business  of  banking  in  Alabama  we  must  undoubtedly  attach  to  It  the 
meaning  in  which  it  is  used  in  the  constitution  and  laws  of  the  state.  '  Upon 
so  much  of  the  policy  of  Alabama,  therefore,  in  relation  to  banks  as  is  dis- 
closed by  its  constitution,  and  upon  the  meaning  which  that  state  attaches  to 
the  word  bank,  we  can  have  no  reasonable  doubt.  But  before  this  court  can 
undertake  to  say  that  the  discount  of  the  bill  in  question  was  illegal,  many 
other  inquiries  must  be  made,  and  many  other  difficulties  must  be  solved.  Was 
it  the  policy  of  Alabama  to  exclude  all  competition  with  its  own  banks  by  the 
corporations  of  other  states?  Did  the  state  intend,  by  these  provisions  in  its 
constitution,  and  these  charters  to  its  banks,  to  inhibit  the  circulation  of  the 
notes  of  other  banks,  the  discount  of  notes,  the  loan  of  money  and  the  pur- 
chiise  of  bills  of  exchange?  Or  did  it  design  to  go  still  further  and  forbid  the 
banking  corporations  of  other  states  from  making  a  contract  of  any  kind  within 
its  territory?  Did  it  mean  to  prohibit  its  own  banks  from  keeping  mutual 
accounts  with  the  banks  of  other  states,  and  from  entering  into  any  contract 
with  them,  express  or  implied?  Or  did  she  mean  to  give  to  her  banks  the 
power  of  contracting  within  the  limits  of  the  state  with  foreign  corporationS| 
and  deny  it  to  individual  citizens?  She  may  believe  it  to  be  the  interest  of  her 
citizens  to  permit  the  competition  of  other  banks  in  the  circulation  of  notes,  in 
the  purchase  and  sale  of  bills  of  exchange,  and  in  the  loan  of  money.  Or  she 
may  think  it  to  be  her  interest  to  prevent  the  circulation  of  the  notes  of  other 
banks,  and  to  prohibit  them  from  sending  money  there  to  be  employed  in  the 
purchase  of  exchange,  or  making  contracts  of  any  other  description. 

The  state  has  not  made  known  its  policy  upon  any  of  these  points.    And 

how  can  this  court,  with  no  other  lights  before  it,  undertake  to  mark  out  by  a 

deQnite  and  distinct  line  the  policy  which  Alabama  has  adopted  in  relation  to 

this  complex  and  intricate  question  of  political  economy?    It  is  true  that  the 

state  is  the  principal  stockholder  in  her  own  banks.    She  has  created  seven,  and 
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in  five  of  them  the  state  owns  the  whole  stock,  and  in  the  others  two-fifths. 
This  proves  that  the  state  is  deeply  interested  in  the  saccessful  operation  of  her 
banks,  and  it  may  be  her  policy  to  shut  out  all  interference  with  them.  la 
another  view  of  the  subject,  however,  she  may  believe  it  to  be  her  policy  to 
extend  the  utmost  liberality  to  the  banks  of  other  states,  in  the  expectation 
that  it  would  produce  a  corresponding  comity  in  other  states  towards  the  banks 
in  which  she  is  so  much  interested.  In  this  respect  it  is  a  question  chiefly  of 
revenue  and  of  fiscal  policy.  How  can  this  court,  with  no  other  aid  than  the 
general  principles  asserted  in  her  constitution,  and  her  investments  in  the  stocks 
of  her  own  banks,  undertake  to  carry  out  the  policy  of  the  state  upon  such  a 
subject  in  all  of  its  details,  and  decide  how  far  it  extends,  and  what  qualifications 
and  limitations  are  imposed  upon  it?  These  qaestion9  must  be  determined  by 
the  state  itself,  and  not  by  the  courts  of  the  United  States.  Every  sovereignty 
would  without  doubt  choose  to  designate  its  own  line  of  policy;  and  would 
never  consent  to  leave  it  as  a  problem  to  be  worked  out  by  the  courts  of  the 
United  States,  from  a  few  general  principles,  which  might  very  naturally  be 
misunderstood  or  misapplied  by  the  court.  It  would  hardly  be  resp^tful  to  a 
state  for  this  court  to  forestall  its  decision,  and  to  say,  in  advance  of  her  legis- 
lation, what  her  interest  or  policy  demands.  Such  a  course  would  savor  more 
of  legislation  than  of  judicial  interpretation. 

§  11 33,  The  constitution  heiny  silent^  the  repeal  of  a  restrictive  hank  act 
shows  the  state  policy  to  he  to  throw  the  business  open  to  foreign,  as  weU  as  do- 
mestic  competition. 

If  we  proceed  from  the  constitution  and  bank  charters  to  other  acts  of  leg- 
islation by  the  state,  we  find  nothing  that  should  lead  us  to  a  contrary  con- 
clusion. By  an  act  of  assembly  of  the  state,  passed  January  12, 1827,  it  was 
declared  unlawful  for  any  person,  body  corporate,  company  or  association  to  issue 
any  note  for  circulation  as-  a  bank  note,  without  the  authority  of  law;  and  a 
fine  was  imposed  upon  any  offending  against  this  statuta  Kow  this  act  pro* 
tected  the  privileges  of  her  own  banks  in  relation  to  bank-notes  only,  and 
contains  no  prohibition  against  the  purchase  of  bills  of  exchange,  or  against 
any  other  business  by  foreign  banks,  which  might  interfere  with  her  own  bank- 
ing corporations.  And  if  we  were  to  form  our  opinion  of  the  policy  of  Ala- 
bama from  the  provisions  of  this  law,  we  should  be  bound  to  say  that  the 
legislature  deemed  it  to  be  the  interest  and  policy  of  the  state  not  to  protect 
its  own  banks  from  competition  in  the  purchase  of  exchange,  or  in  anything 
but  the  issuing  of  notes  for  circulation.  But  this  law  was  repealed  by  a  sub- 
sequent law,  passed  in  1833,  repealing  all  acts  of  assembly  not  comprised  in  a 
digest  then  prepared  and  adopted  by  the  legislature.  The  law  of  1827,  above 
mentioned,  was  not  contained  in  this  digest,  and  was  Consequently  repealed.  It 
has  been  said  at  the  bar,  in  the  argument,  that  it  was  omitted  from  the  digest 
by  mistake,  and  was  not  intended  to  be  repealed.  But  this  court  cannot  act 
judicially  upon  such  an  assumption,  ^e  must  take  their  laws  and  policy  to 
be  such  as  we  find  them  in  their  statutes.  And  the  only  inference  that  we  can 
draw  irom  these  two  laws  is,  that  after  having  prohibited  under  a  penalty  any 
competition  with  their  banks  by  the  issue  of  notes  for  circulation,  they 
changed  their  policy,  and  determined  to  leave  the  whole  business  of  banking 
open  to  the  rivalry  of  others.  The  other  laws  of  the  state,  therefore,  in  addi- 
tion to  the  constitution  and  charters,  certainly  would  not  authorize  this  court 
to  say  that  the  purchase  of  bills  by  the  corporations  of  another  state  was  a 
violation  of  its  policy.    The  decisions  of  its  judicial  tribunals  lead  to  the  same 
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result.  It  is  tree  that  in  the  oase  of  State  v,  Stebbins,  1  Ste^^,  (Ala.),  312,  the 
court  said  that,  since  the  adoption  of  their  constitution,  banking  in  that  state 
was  to  be^  regarded,  as  a  franchise.  And  this  case  has  been  much  relied  on  by 
the  defendant  in  error. 

§  1134.  Banking  not  a  franchise  in  the  sense  that  franchise  includes  the 
right  to  purchase  hills  of  exchange. 

Now  we  are  satisfied,  from  a  careful  examination  of  the  case,  that  the  word 
franchise  was  not  used,  and  could  not  have  been  used,  by  the  court  in  the  broad 
sense  imputed  to  it  in  the  argument.  For,  if  banking  includes  the  purchase  of 
bills  of  exchange,  and  all  banking  fs  to  be  regarded  as  tfie  exercise  of  a  f  ran- 
chise,  the  decision  of  the  court  would  amount  to  this:  that  no  individual  citizen 
of  Alabama  could  purchase  such  a  bill;  for  franchises  are  special  privileges 
conferred  by  government  upon  individuals,  and  which  do  not  belong  to  the 
citizens  of  the  country  generally,  of  common  right.  It  is  essential  to  the  char- 
actor  of  a  franchise  that  it  should  be  a  grant  from  the  sovereign  authority,  and 
in  ibis  country  no  franchise  can  be  held  which  i$  npt  derived  from  a  law  of 
the  state.  But  it  cannot  be  supposed  that  the  constitution  of  Alabama  intended 
to  prohibit  its  merchants  and  traders  from  purchasing  or  selling  bills  of  ex* 
change,  and  to  make  it  a  monopoly  in  the  hands  of  their  banks.  And  it  is 
evident  that  the  cojirt  of  Alabama,  in  the  case  of  State  t;,  Stebbins,  did  not 
mean  to  assert  such  a  principle.  In  the  passage  relied  on  they  are  speaking  of 
a  paper  circulating  currencyy  and  asserting  the  right  of  the  state  to  regulate 
and  to  limit  it 

§  1135*  Banking  was  a  common  law  right  of  individual  citizens. 

Tlie  institutions  of  Alabama,  like  those  of  the  other  states,  are  founded  upon  the 
great  principles  of  the  common  law,  and  it  is  very  dear  that,  at  common  law,  the 
right  of  banking  in  all  of  its  ramifications  belonged  to  individual  citizens,  an4 
might  be  exercised  by  them  at  their  pleasure.  And  the  correctness  of  this  prin- 
ciple is  not  questioned  in  the  case  of  The  State  v,  Stebbins.  Undoubtedly  the 
sovereign  authority  may  regulate  and  restrain  this  right ;  but  the  constitution. 
of  Alabama  purports  to  be  nothing  more  than  a  restriction  upon  the  power  of 
the  legislature  in  relation  to  banking  corporations,  and  does  not  appear  to  have 
been  intended. as  a  restriction  upon  the  rights  of  individuals.  That  part  of  thc^ 
subject  appears  to  have  been  left,  as  is  usually  done,  for  the  action  of  the  legis- 
lature, to  be  modified  according  to  circumstances;  and  the  prosecution  against 
Stebbins  was  not  founded  on  the  provisions  contained  in  the  constitution,  but 
was  under  the  law  of.  1827,  above  mentioned,  prohibiting  the  issuing  of  bunk-^ 
notes.  We^re  fully,  satisfied  that  the  state  never  intended,  by  its  constitution^ 
to  interfere  with  the  right  of  purchasing  or  selling  bills  of  exchange,  and  that 
the  opinion  of  the  court  does  npt  refer  to  transactions  of  that  description  when 
it  speieiks  of  banking  as  a  franchise. 

The  cfuestion  then  recurs,  Doesthe  policy  of  Alabama  deny  to  the  corporations 
of  other  states  the  ordinary  comity  bdtween  nations?  or  does  it  permit  such  ^ 
corporation  to  make  those  contracts  which,  from  their  nature  and  subject-mat- 
ter, are  consistent  with  its  policy,  and  are  allowed  to  individuals?  In  making 
sach  contracts  a  corporation  no  doubt  exercises  its  corporation  franchise.  But 
it  most  do  this  whenever  it  acts  as  a  corporation^  for  its  existence  is  a  franchise. 
!Now  it  has  been  held  in  the  court  of  Alabaom  itself,  in  3  Stewart's  Alabami^ 
Heports,  147,  that  the  corporation  of  another  state  may  sue  in  its  courts,  and 
the  decision  is  put  directly  on  the  ground  of  national  comity.  The  state,  there- 
fore, has  not  merely  acquiesced  by  silence,  but  her  judicial  tribunals  have 
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declared  the  adoption  of  the  law  of  international  comity  in  the  case  of  a  suit 
We  have  already  shown  that  the  comity  of  suit  brings  with  it  the  comity  of 
contract;  and,  where  the  one  is  expressly  adopted  by  its  courts,  the  other  must 
also  be  presumed,  according  to  the  usages  of  nations,  unless  the  contrary  can 
be  shown. 

The  cases  cited  from  7  Wend.,  276,  and  from  2  Kand^  465,  cannot  influenoe 
the  decision  in  the  case  before  us.  The  decisions  of  these  two  state  courts 
were  founded  upon  the  legislation  of  their  respective  states,  which  was  suf- 
ficiently explicit  to  enable  their  judicial  tribunals  to  pronounce  judgment  oa 
their  line  of  policy.  But  because  two  states  have  adopted  a  particular  policy 
in  relation  to  the  banking  corporations  of  other  states,  we  cannot  infer  that  the 
same  rule  prevails  in  all  of  the  other  states.  Each  state  must  decide  for  itself. 
And  it  will  be  remembered  that  it  is  not  the  state  of  Alabama  which  appears 
here  to  complain  of  an  infraction  of  its  policy.  Keither  the  state  nor  any  of 
its  constituted  authorities  have  interfered  in  this  controversy.  The  objection 
is  taken  by  persons  who  were  parties  to  those  contracts,  and  who  participated 
in  the  transactions  which  are  now  alleged  to  have  been  in  violation  of  the  laws 
of  the  state. 

It  is  but  justice  to  all  the  parties  concerned  to  suppose  that  these  contracts 
were  made  in  good  faith,  and  that  no  suspicion  was  entertained  by  either  of 
them  that  these  engagements  could  not  be  enforced.  Money  was  paid  on  them, 
by  one  party  and  received  by  the  other.  And  when  we  see  men  dealing  with, 
one  another  openly  in  this  manner,  and  making  contracts  to  a  large  amount, 
we  can  hardly  doubt  as  to  what  was  the  generally  received  opinion  in  Ala- 
bama at  that  time  in  relation  to  the  right  of  the  plaintiffs  to  make  such  con- 
tracts. Every  thing  now  urged  as  proof  of  her  policy  was  equally  public  and 
well  known  when  these  bills  were  negotiated.  And  when  a  court  is  called 
on  to  declare  contracts  thus  made  to  be  void,  upon  the  ground  that  they  con- 
flict with  the  policy  of  the  state,  the  line  of  that  policy  should  be  very  clear 
and  distinct  to  justify  the  court  in  sustaining  the  defense.  Nothing  can  be 
more  vague  and  indefinite  than  that  now  insisted  on  as  the  policy  of  Alabama. 
It  rests  altogether  on  speculative  reasoning  as  to  her  supposed  interests,  and  is 
not  supported  by  any  positive  legislation.  There  is  no  law  of  the  state  which 
attempts  to  define  the  rights  of  foreign  corporations. 

We,  however,  do  not  mean  to  say  that  there  are  not  many  subjects  upon 
which  the  policy  of  the  several  states  is  abundantly  evident,  from  the  nature 
of  their  institutions  and  the  general  scope  of  their  legislation,  and  which  do 
not  need  the  aid  of  a  positive  and  special  law  to  guide  the  decisions  of  the 
courts.  When  the  policy  of  a  state  is  thus  manifest,  the  courts  of  the  United 
States  would  be  bound  to  notice  it  as  a  part  of  its  code  of  laws,  and  to  declare 
all  contracts  in  the  state  repugnant  to  it  to  be  illegal  and  void.  Nor  do  we 
mean  to  say  whether  there  may  not  be  some  rights  under  the  constitution  of 
the  United  States  which  a  corporation  might  claim  under  peculiar  circum- 
stances, in  a  state  other  than  that  tn  which  it  was  chartered.  The  reasoning, 
as  >vell  as  the  judgment  of  the  court,  is  applied  to  the  matter  before  us;  and 
we  think  the  contracts  in  question  were  valid,  and  that  the  defense  relied  on 
by  the  defendants  cannot  be  sustained.  The  judgment  of  the  circuit  court  in 
these  cases  must,  therefore,  be  reversed,  with  costs. 

lis.  Justice  M^Kinley  dissented* 
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CHRISTIAN  UNION  ©.  YOUNT. 
(11  Otto,  859-802.     1879.) 

Appeal  from  IT.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opiuion  by  Mb.  Justice  Harlan. 

Statement  of  Factts. —  This  siiit  was  brought  by  Yount  and  others  against 
the  American  and  Foreign  Christian  Union  to  set  aside  a  conveyance  of  certain 
lots  or  parcels  of  land  in  the  state  of  lUinois,  allege^  to  be  of  the  value'  of 
$10,000,  which  was  executed,  May  19,  1870,  by  Stephen  Griffith,  a  citizen  of 
that  state,  to  the  Christian  Union,  a  corporation  created  in  the  year  1861  under 
the  laws  of  New  York,  providing  for  the  incorporation  of  benevolent,  chari- 
table, scientific  and  missionary  societies  in  the  latter  state.  A  decree  was  ren- 
dered against  the  corporation,  and  it  appealed  here. 

The  place  of  business  and  principal  office  of  the  appellant  was  and  is  in  the 
city  of  New  York,  but  there  s6ems  to  be  no  inhibition,  in  its  charter,  upon  the 
exercise  of  its  functions  in  other  states.  The  declared  object  of  its  incorpora- 
tion was,  "  by  missions,  col  portage,  the  press  and  other  appropriate  agencies, 
to  diffuse  and  promote  the  principles  of  religious  liberty  and  a  pure  evangelical 
Christianity,  both  at  home  and  abroad,  wherever  a  corrupt  Christianity  exists." 
The  appellees,  who  are  the  children  and  heirs  at  law  of  Griffith,  pray  for  a  de- 
cree declaring  the  conveyance  to  be  null  and  void,  and  requiring  the  appellant 
to  convey  to  them  the  premises  in  dispute.  They  broadly  claim  that  by  the 
settled  law  of  Illinois  a  foreign  corporation  cannot  take  or  bold  lands  in  that 
state,  and  that,  consequently,  no  title  passed  to  the  appellant  from  their  an- 
cestor. That  is  the  fundamental  proposition  in  the  case,  and  is  the  only  one 
which  counsel  for  the  appellees,  in  support  of  the  decree  below,  has  deemed  it 
necessary  to  discuss  with  any  fullness. 

By  the  statute  of  New  York  under  which  the  appellant  was  organized,  it 
was  made  capable  of  taking,  receiving,  purchasing  and  holding  real  estate  for 
the  purposes  of  its  incorporation,  and  for  no  other  purpose,  to  an  amount  not 
exceeding  the  sum  of  $50,000  in  value,  and  personal  estate  for  like  purposes  to 
an  amount  not  exceeding  $75,000  in  value,  the  clear  annual  income  of  such 
real  and  personal  estate  not,  however,  to  exceed  the  sum  of  $10,000.  No  ques- 
tion is  made  here  as  to  its  right,  consistently  with  its  own  charter  and  the  laws 
of  New  York,  to  acquire,  for  the  purposes  of  its  creation,  real  estate  within,  at 
least,  the  quantity  designated  by  its  charter.  The  appellant,  then,  having  this 
capacity  by  its  charter,  and  not  being  expressly  prohibited  from  exercising  its 
powers  beyond  the  state  which  created  it,  we  proceed  to  inquire  whether  it  was 
forbidden  by  the  laws  of  Illinois  in  force  in  the  year  1870  from  taking  title  by 
conveyance  to  real  property  within  the  limits  of  that  state,  for  the  objects  des- 
ignated in  its  charter.  For,  besides  the  admitted  incapacity  of  a  corporation 
of  one  state  to  exercise  its  powers  in  another  state,  except  with  the  assent  or 
permission,  expressed  or  implied,  of  the  latter,  it  is  a  principle  ^^as  inviolable 
as  it  is  fundamental  and  conservative,  that  the  right  to  bold  land,  and  the  mode 
of  acquiring  title  to  land,  must  depend  altogether  on  the  local  law  of  the  ter- 
ritorial sovereign."  Eanyan  v.  Coster,  14  Pet.,  122  (§§  1162-65,  infra)\ 
Latbrop  t;.  Commercial  Bank  of  Scioto,  8  Dana  (Ky.),  114. 

§  1 136.  The  law  of  lUihois  with  reference  to  religious  and  charitable  corpo- 
rations. 

By  a  general  law  of  Illinois,  enacted  in  185&,  any  three  or  more  persons  of 
full  age,  citizens  of  the  United  States,  a  majority  of  whom  were  also  required 
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to  be  citizens  of  that  state,  could  become'  a  body  politic  and  corporate  for 
benevolent,  charitable,  educational,  literary,  musical,  scientific,  religious  or 
missionary  purposes,  and  in  their  corporate  capacity  take,  receive,  purchase  and 
hold  real  and  personal  estate,  and  for  charitable  purposes  only,  sell  and  convey 
the  same.  Laws  of  III.,  159,  p.  20;  Gross'  Rev.,*  12i.  Corporations  formed 
under  that  law  were  made  capable  of  taking,  holding  or  receiving  any  prop- 
erty, real  estate  or  personal,  by  gift^  purchase^  devise  or  bequest,  or  in  any  other 
manner.  Authority  was  given  to  sell  real  estate  purchased  by  them  for  their 
own  use,  with  any  building  erected  thereon,  and  invest  the  proceeds  in  the  pur* 
chase  of  another  lot,  or  the  erection  of  another  building,  or  both.  As  to  such 
as  was  devised  or  given  to  them  for  any  specified- benevolent  purpose,  authority 
was  conferred  to  sell  the  same  and  apply  the  proceeds  in  aid  of  that  purpose, 
such  real  estate,  however,  not  to  be  held  more  than  five  years*  This  general 
statute  was  in  force  when  the  conveyance  to  the  appellant  was  executed.  It 
thus  appears  that  when  its  rights  accrued  under  that  conveyance  the  statutes 
of  Illinois  expressly  provided  for  the  incorporation  of  societies  having  objects 
similar  to  those  of  the  appellant,  and  with  capacity  to  take,  receive  and  hold 
real  property,  by  gift,  purchase^  devise,  bequest,  or  in  any- other  manner,  for 
the  purposes  of  their  creation.  Shortly  after  the  passage  of  the  general  law 
of  1859,  to  wit,  at  its  session  of  1861,  the  general  assembly  created  a  largo 
number  of  religious  and  charitable  corporations,  with  like  capacity  to  take, 
receive  and  hold  real  and  personal  property ;  and  in  the  year  1863  it  expressly 
exempted  from  taxation  real  and  personal  property  which  the  American  Bible 
Society,  a  corporation  of  New  York,  then  owned  or  might  thereafter  acquire 
in  the  state  of  Illinois,  not  exceeding  $50,000  in  value;  also  all  bibles  and  tes- 
taments in  its  depositories,  and  any  articles  of  personal  property  necessary  for 
the  prosecution  of  its  objects.    Pri.  Laws  III,  1863,  p.  26. 

§  1137.  Though  the  domicile  of  a  oarporation  i4  in  tfie  state  by  which  it  is 
chaHeredj  it  may  nevertheless  conU^act  and  acquire  property  in  other  states^  unless 
forbidden* 

The  conclusion  is  not  to  be  avoided  that  the  state,  prior  to  1870,  authorized, 
if  it  did  not  steadily  encourage,  the  organization  of  societies'  for  benevolent, 
charitable,  religious  and  missionary  objects^  and  endowed  them  with  capacity 
to  acquire,  by  purchase,  gift  or  devise,  real  estate  for  the  purposes  of  their  cre- 
ation. It  had  not  then,  nor,  so  far  as  we  are  informed,  has  it  since,  passed  any 
statute  expressly  forbidding  corporations  of  other  states,  having  like  objects, 
from  taking,  receiving,  purchasing  or  holding  realproperty  in  that  state  to  the 
same  extent  and  for  the  same  purposes  as  were  allowed  to  its  own  corporations 
of  that  class.  Nor  is  our  attention  called  to  any  statute  in  force  in  18^70,  or 
subsequently,  which  expressly  forbade  foreign  corpoiutions  from  exercising 
within  the  state  of  Illinois  the  functions  with  which  they  were  endowed  by 
the  respective  states  creating  them,  or  which  made  the  express  permission  by 
statute  of  that  state  a  condition  precedent  to  the  recognition  within  its  juris* 
diction  of  the  corporations  of  other  states.  Although,  as  a  general  proposition, 
a  corporation  must  dwell  in  the  state  under 'whose  laws  it  was  created,  its  ex- 
istence as  an  artificial  person  may  be  acknowledged' and  recognized  in  other 
states.  *'  Its  residence  in  one  state  Creates  no  insuperable  objection  to  its  power 
of  contracting  in  another."  Runyan  v.  Coster,  14  Pet.,  122  (§§  1162-6&,t;i/W). 
In  Cowell  V,  Springs  Co.,  100  U.  S.,  55,  we  said:  "If  the  policy  of  the  state 
or  territory  does  not  permit  the  business  of  the  foreign  corporation  in  its  Mm* 
itsfy  or  allow  the  corporations  to  acquire  or  bold  i^al  property,  it  must  be 
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expressed  in  some  affinnative  way;  it  cannot  be  inferred  from  the  fact  that  its 
legisiatare  has  made  no  provision  for  the  formation  of  similar  corporations,  or 
allows  corporations  to  be  formed  only  by  general  law.  Telegraph  companies 
did  business  in  several  states  before  their  legislatures  had  created  or  authorized 
the  creation  of  similar  corporations;  and  numerous  corporations  existing  by 
special  charter  in  one  state  are  now  engaged,  without  question,  in  business  in 
states  where  the  creation  of  corporations  by  special  enactment  is  forbidden.^' 

§  1188.  -5y  comity  a  corporation^  unless  distinctly  forbidden^  may  exercise 
in  any  othffi*  state  the  powers  granted  to  it  in  the  state  of  its  domicile. 

In  harmony  with  the  general  law  of  comity  obtaining  among  the  states 
composing  the  Union,  the  presumption  should  be  indulged  that  a  corporation 
of  one  state,  not  forbidden  by  the  law  of  its  being,  may  exercise  within  any 
other  state  the  general  powers  conferred  by  its  own  charter,  unless  it  is  pro- 
hibited from  so  doing,  either  in  the  direct  enactments  of  the  latter  state,  or  by 
its  public  policy,  to  be  deduced  from  the  general  course  of  legislation,  or  from 
the  settled  adjudications  of  its  highest  court.  There  was  here  no  such  direct 
legislation  during  or  prior  to  the  year  1870,  nor  can  the  existence  of  such  a 
public  policy  be  inferred  from  the  general  course  of  legislation  or  judicial  de- 
cisions in  Illinois  up  to  and  including  that  year,  in  relation  to  religious,  benevo- 
lent, charitable  or  missionary  societies  created  in  other  states. 

§  1 1 89,  Under  the  laws  6f  Illinois^  benevolent  and  oih^r  like  societies  of  otlier 
states  are  not  forbidden  to  take  lands  by  gift^  devise  or  purchase. 

Bat  it  is  contended  that  the  precise  question  now  under  consideration  has 
been  heretofore  decided  by  the  supreme  court  of  Illinois  adversely  to  these 
views  in  Carnal  v.  City  of  East  St.  Louis,  67  III,  568,  and  Stai'kweather  v. 
American  Bible  Society,  72  id.,  50,  and  that  this  court  is  obliged  to  follow  the 
eoDstructioQ  of  the  state  law  and  give  effect  to  the  public  policy  of  Illinois,  as 
annoanced  by  the  highest  court  of  that  state.  Our  obligation  to  follow  with- 
out question  these  decisions  arises,  it  is  claimed,  out  of  the  express  provisions 
of  the  act  of  congress  declaringtbat  the  laws  of  the  several  states,  except  when 
the  constitution,  treaties  or  statutes  of  the  United  States  otherwise  require  or 
provide,  are  to  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
ooarfes  of  the  United  States  in  cases  where  they  apply.  This  provision  was  In- 
corporated in  the  original  judiciary  act,  and  has  been  retained  in  the  statutes 
of  the  United  States  to  the  present  tima  Under  it  we  have  often  declared  that 
the  Gonstraction  given  to  a  state  statute  by  the  highest  judicial  tribunal  of  such 
state  is  to  be  accepted  in  the  federal  coorts  as  a  paft  of  the  statute  whenever 
they  are  required  to  determine  questions  or  ascertain  rights  arising  out  of  or 
dependent  upon  snch  locitl  statute.  Bnt  how  far  the  federal  courts,  in  the 
ascertainment  and  enforcement  of  property  rights  dependent  upon  the  statute 
law  or  the  settled  public  policy  of  a  state,  are  bound  by  the  decisions  of  the 
state  court,  rendered  after  such  rights  were  acquired  or  became  vested,  is  a  dif- 
ferent question,  and  one  of  the  gravest  importance.  The  rule  upon  this  subject 
has  been  announced  with  some  qualifications  arising  out  of  the  circumstances 
of  the  particular  cases,  heretofore  decided  in  this  court  Its  extended  discus- 
sion is  not,  however,  essential  in  this  case,  since  the  decisions  of  the  supreme 
conrt  of  Illinois,  upon  which  counsel  for  appellees  rely,  do  not,  in  our  judgment, 
necessarily  conclude  the  precise  point  here  involved. 

In  Carroll  v.  City  of  East  St.  Louis  {supra\  the  question  before  the  court  was 
whether  the  Connecticut  Land  Company,  a  corporation  created  in  another  state 
for  the  sole  purpose  of  buying  and  selling  lands,  had  power  to  purchase  and 
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hold  title  to  lands  in  the  state  of  Illinois.  The  decision  was  that  it  could  not^ 
for  the  reason  —  and  no  other  is  assigned  — that  the  company,  if  permitted  to 
^^xercise  its  functions  in  Illinois  to  the  full  extent  authorized  by  itscharter,  could 
acquire  lands  without  limit  as  to  quantity,  and  hold  them  in  perpetuity;  that 
such  privileges  had  never  been  accorded  by  Illinois  to  her  own  domestic  cor- 
porations, and  were  inconsistent  with  her  settled  public  policy  against  perpetu- 
ities, as  indicated,  not  by  express  enactment,  but  with  absolute  certainty,  by  the 
general  course  of  its  legislation  from  the  very  organization  of  the  state.  Two 
of  the  judges  dissented  from  the  opinion,  so  far  as  it  held  invalid  a  transfer  of 
land  by  the  corporation  to  a  purchasei:^ 

The  subsequent  case  of  Starkweather  v.  American  Bible  Society  (supra)  in- 
volved the  title  to  certain  real  estate,  an  undivided  interest  in  which  was  devised 
by  one  Starkweather  to  the  trustees  of  the  American  Bible  Society,  estublished 
in  1816,  to  have  and  to  hold  the  same  for  its  use,  but  not  to  be  entitled  to  the 
same,  or  its  income,  until  his  youngest  child  became  of  age.  The  claim  of  the 
Bible  Society  was  denied  by  the  court  upon  the  following  grounds:  1.  That  by 
the  laws  of  New  York,  as  declared  by  the  highest  court  of  that  state,  it  had 
not  the  capacity  to  take  title  to  real  property  in  New  York  hj  devise.  2.  That 
New  York  had  no  power  to  create  a  body  incapable  of  taking  land  in  that  state 
hy  devise^  and  yet  with  power  to  so  take  lands  in  a  foreign  jurisdiction.  3.  And 
.by  way  of  argument,  that  if  New  York  was  to  so  enact,  and  other  states  were 
to  so  consent,  then  such  bodies  niight  so  receive  and  hold  lands;  but,  said  thq 
court,  the  former  had  not  so  enacted,  nor  had  Illinois  so  consented,  since,  when 
the  will  of  Starkweather  was  probated,  September  16, 1867,  there  was  no  statute 
of  Illinois  which  authorized  foreign  corporations  to  hold  lands  by  demise  in  that 
state.  4.  The  principles  announced  in  Carroll  v.  City  of  East  St.  Louis  were 
regarded  as  conclusive  against  the  claim  of  the  Bible  Society,  "as,"  said  the 
court,  "  all  of  the  inconveniences  and  injuries  are  as  likely  to  ensue  in  this,  and 
other  cases  like  it,  as  in  that."  5.  The  devise  being  illegal  and  void,  the  court 
could  not  decree  a  sale  of  the  real  estate  devised  and  direct  the  payment  of  the 
.proceeds  to  the  society. 

We  are  of  opinion  that  the  Starkweather  case  does  not  determine  the  par- 
ticular question  we  have  been  considering.  It  does  not, decide  that  the  devise 
to  the  Bible  Society  was  void  solely  because  of  the  absence  of  some  statute  ex- 
pressly and  affirmatively  authoiiizing  or  permitting  devises  of  real  estate  in 
Illinois  to  corporations  of  other,  states.  The  absjence  of  such  a  statute  was 
.referred  to,  as  we  suppose,  for  the  purpose  of  showing  that  the  admitted  inca- 
.pacity  of  the  Bible  Society,  under  the  law  of  its  own  creation,  to  take  real  estate 
by  devise,  and  its  consequent  inability  to  acquire  in  that  mode  real  estate  situ- 
ated elsewhere,  could  not  be  removed  or  be  met  by  anything  in  the  legislation 
.of  Illinois,  since  no  statute  in  force  when  the  will  was  probated  conferred  upon 
foreign  corporations  the  right  to  acquire  real  property  in  that  state  by  devise. 

The  Starkweather  case  was  held  to  be  concluded  by  the  principles  announced 
in  the  Carroll  case,  for  the  reason,  perhaps,  that  the  property  devised  could, 
consistently  with  the  will  of  the  testator  and  the  charter  of  the  society,  have 
been  held  for  a  period  of  time  beyond  that  allowed  to  similar  corporations  of 
Illinois  holding  lands  in  that  state.  Upon  no  other  ground  are  we  able. to  un- 
derstand how  the  Starkweather  case  was  conclufled  by  the  principles  announced 
in  Carroll  v.  East  St.  Louis.  Neither  decision  warrants  the  conclusion  that,  at 
the  date  of  the  deed  to  appellant,  a  benevolent,  religious  or  missionary  corpo- 
ration of  another  state  having  authority  under  its  own  charter  to  take  lands,  in 
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limited  quantities,  for  the  purposes  of  its  incorporation,  was  forbidden  by  the 
statutes  or  the  public  policy  of  Illinois  from  taking  title,  ybr  such  pv^poses^  to 
real  property  in  that  state,  under  a  conveyance  from  one  of  its  citizen?,  duly 
executed  and  recorded  as  required  by  its  laws.  The  conveyance  to  the  appel- 
lant can  be  sustained  without  in  any  de«:ree  impairing  or  doing  violence  to  the 
fandamental  principle  enunciated  in  the  Carroll  case,  viz.,  that  corporations 
cannot  acquire  lands  in  Illinois  in  large  quantities,  to  be  held,  or  which  may  be 
held,  in  perpetuity;  It  can  also  be  sustained,  without  violating  the  main  propo- 
sition laid  down  in  the  Starkweather  case,  viz.,  that  a  foreign  corporation,  for- 
bidden by  the  laws  of  the  state  creating  it  to  acquire  lands  there,  by  device, 
could  not,  by  that  mode,  take  lands  in  Illinois,  in  the  absence  of  a  statute  of 
that  state  assenting  thereto.  We  cannot  presume  that  it  is  now,  or  was  in 
1870,  against  the  public  policy  of  Illinois  that  one  of  its  citizens  should  convey 
real  estate  there  situated  to  a  benevolent  or  missionary  corporation  of  another 
state  of  the  Union,  for  the  purpose  of  enabling  it  to  carry  out  the  objects  of  its 
creation,  when  that  state  permitted  its  own  corporations,  organized  for  like  pur- 
poses, to  take^  real  estate  within  its  limits,  by  purchase,  gift,  devise,  or  in  any 
other  manner. 

We  have  considered  these  questions  with  reference  to  the  law  of  Illinois  at 
the  date  of  Orifiith's  conveyance.  But  our  conclusions  are  strengthened  by  her 
subsequent  legislation.  We  refer  particularly  to  the  general  statute  passed  in 
1872,  providing  for  the  organization  of  corporations  for  pecuniary  profit,  or  for 
any  lawful  purpose  except  banking,  insurance,  real  estate  brokerage,  the  opera- 
tion of  railroads  (other  than  horse  and  dummy  railroads),  and  the  business  of 
loaning  money,  with  authority  to  own,  possess  and  enjoy  so  much  real  and  per- 
sonal estate  a^  shall  be  necessary  for  the  transaction  of  their  business,  and  to 
sell  and  dispose  of  the  same  when  not  required  for  the  uses  of  the  corporation. 
•All  real  estate  acquired  in  satisfaction  of  any  liability  or  indebtedness,  ahd  not 
necessary .  and .  duitablQ  for  the  business  of  the  corporation,  was  required  to  be 
annually  offered  at  public  auction,  and  if  not  sold  within  five  years,  its  sale 
could  be  enforced  by  information  in  the  name  of  the  state  against  the  corpora- 
tion. Section  2B  Of  that  general  statute  expressly  recognizes  the  right  of  for- 
eign corporations  to  acquire  real  estate  in  Illinois.  Its  language  is:  "Foreign 
corporations,  and  the  officers  and  agents  thereof,  doing  business  in  this  state, 
shall  be.  subjected  to  all'the  liabilities,  restrictions  and  duties  that  are  or  may 
be  imposed  upon  corporations  of  like  character  organized  under  the  general 
laws  of  this  state,  and  shall  have  no  other  or  greater  powers.  And  no  foreign 
or'domestic  corporation,  established  or  maintained  in  any  way  for  the  pecuniary 
profit  of  its  stockholders  or  members,  shall  purchase  or  hold  real  estate  in  this 
state,  except  as  provided  for  in  thjs  act."     Hurd^s  111.  Bev.  1879,  p.  290. 

Distinct  prov^iaion  was  made  in  the  samo  statute  for  the  organization  of 
societies,  corporations  and  associations,  not  for  pecuniary  profit,  with  capacity 
to  take,  purchase,  hold  and  dispose  of  real  and  personal  estate  for  purposes  of 
their  organization.  The  statute  imposes  on  the  corporations  last  described  no 
jestrictions  as  to  the  quantity  of  estate  they  may  take  and  hold^  except  that  it 
must  be  for  the  purposes  of  their  organization.  Churches,  congregations,  or 
societies  formed  for  religious  worship,  when  incorporated  under  that  statute, 
in  addition  to  grounds  for  burying  and  cam(>-meeting  purposes,  were  limited  to 
ten  acres  of  ground  for  houses,  buildings  or  other  improvements  for  the  con- 
venience and  comfort  of  such  congregations,  church  or  society. 

If  the  settled  public  policy  of  Illinois  in  1870  forbade  a  benevolent  mission- 
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ary  corporation  of  another  state  from  taking  title  to  real  estate  in  Illinois  for 
purposes  of  its  organization,  a  general  statute  would  hardly  hare  been  passed 
in  1872  recognizing  the  right  of  foreign  corporations  organized  for  pecuniary 
profit  to  hold  real  estate  in  Illinois,  to  the  same  extent  and  under  like  powers 
with  domestic  corporations  of  the  same  class.  Appellees,  in  their  pleadings, 
allege  that  the  lots  conveyed  by  their  ancestor  to  the  American  and  Foreign 
Christian  Union  were  not  required  or  necessary  for  the  convenience  or  transac- 
tion of  its  business.  These  allegations  are  both  insufficient  and  immaterial: 
insufficient,  because  they  may  be  true,  and  yet  the  appellant,  with  the  lots  in 
dispute  added  to  its  property,  may  not  have  had  more  real  estate  than  its 
charter  permitted;  immaterial,  because  if,  as  we  hold,  the  appellant  could  con- 
sistently with  its  own  charter  and  the  law  of  Illinois  take  title  to  real  property 
in  that  state  for  the  purposes  of  its  creation,  its  acquisition  of  a  larger  quan- 
tity of  real  estate  than  its  charter  allowed,  or  its  business  required,  or  was  con- 
sistent with  the  law  of  Illinois,  was  hot  a  questibn  which  the  appellees  hare 
any  right  to  raise.  If  the  title  passed  by  valid  conveyance  from  their  ancestor, 
it  is  of  no  concern  to  them  that  the  appellant  has  acquired  or  is  holding  more 
real  estate  than  its  charter  authorizes. 

We  forbear  the  discussion  of  any  other  questioti  arising  upon  the  assignments 
of  error.  It  is  apparent  from  the  record  and  the  argument  of  couhisel  that  the 
decree  of  the  court  below  was  based  upon  the  conclusion  that  the  appellant, 
being  a  foreign  corporation,  was  forbidden  by  the  law  of  Illinois  from  taking 
title  to  the  property  in  controversy.  No  proof  was  taken,  nor  was  the  case 
heard  upon  the  issue  as  to  the  mental  capacity  of  Griffith  to  execute  the  con- 
veyance of  1870,  or  as  to  its  baring  been  obtained  by  fraudulent  solicitations 
and  representations  upon  the  part  of  the  agents  of  the  appellant.  The  parties 
should  hare  an  opportunity  to  prepare  the  cause  and  have  it  h^ird  upon  those 
issues.  The  decree  will  be'rerersed,  with  directions  to  overrule  the  demurrer 
to  the  cross-bill  and  the  exceptions  to  the  answer,  and  for  ^ch  further  proceed* 
ings  as  may  be  consiistent  with  this  opinion. 

LAFAYETTE  INSURANCE  COMPANY  v.  FRENCH. 
(13  Howard,  404-400.    1865.) 

§  11'40.  Insuffidient  av^ment  of  oarpordte  oitiaenship  is  cured  8y  replication 
with  proper  averment. 

Opinion  by  Mb.  Justice  Cttbtis. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States  for  the  di&- 
trict  of  Indiana,  in  an  action  of  debt  on  a  judgmen^t  recorered  in  the  commer- 
cial court  of  Cincinnati,  in  the  state  of  Ohio.  In  the  declaration  the  plaintiJTs 
are  arerred  to  be  citizens  of  Ohio;  and  they  ^^domplain  of  tiie  Lafaj'ette 
Insurance  Company,  a  citizen  of  the  state  of  Indiana.'*  This  arerment  is  not 
sufficient  to  show  jurisdiction.  It  does  not  appear  from  it  that  the  Lafayette 
Insurance  Company  is  a  corporation ;  or,  if  it  be  such,  by  the  law  of  what  state 
it  was  created.  The  arerment,  that  the  company  is  a  citizen  of  the  state  of 
Indiana,  can  hare  no  sensible  meaning  attached  to  it.  This  court  does  not 
hold  that  either  a  roluntary  association  of  persons,  or  an  association  into  a 
body  politic  cheated  by  law,  is  a  citizen  of  a  state  within  the  meaning  of  the 
constitution.  And,  therefore,  if  the  defectire  arerment  in  the  declaration  had 
not   been  otherwise  supplied,  the  suit  must  hare  been  dismissed.     But   the 

plaintiff's  replication  alleges  that  the  defendants  are  a  corporation^  created 
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under  the  laws  of  the  state  of  Indiana,  having  its  principal  place  of  business 
in  that  state.  These  allegations  are  confessed  by  the  demurrer;  and  they  bring 
the  case  within  the  decision  of  this  court  in  Marshall  v.  Baltimore  &  Ohio  B. 
Co.,  16  How.,  314,  and  the  previous  decisions  therein  referred  to. 

§  1141.  Judgment  against  foreign  corpo7*ation  hy  service  of  process  on  its  agent 
is  entitled  to  faith  and  credit  in  other  states. 

Upon  the  merits,  it  was  objected  that  the  judgment  declared  on  was  rendered 
by  the  commercial  court  of  Cincinnati,  without  jurisdiction  over  the  person 
sued,  and  the  argument  was  that  as  this  corporation  was  created  by  a  law  of 
the  state  of  Indiana,  it  could  have  no  existence  out  of  that  state,  and,  con- 
sequently, could  not  be  sued  in  Ohio.  Th!e  precise  facts  upon  which  this 
objection  depends  are  that  this  corporation  was  created  by  a  law  of  the  state 
of  Indiana,  and  had  its  principal  office  for  business  within  that  state.  It  had 
also  an  agent  authorized  to  contract  for  insurance,  who  resided  in  the  state  of 
Ohio.  The  contract  on  which  the  judgment  in  question  was  recovered  was 
made  in  Ohio,  and  was  to  be  there  performed;  because  it  was  a  contract  with 
the  citizens  of  Ohio  to  insure  property  within  that  state.  A  statute  of  Ohio 
makes  special  provision  for  suits  against  foreign  corporations,  founded  on  con- 
tracts of  insurance  there  made  by  them  with  citizens  of  that  state;  and  one  of 
its  provisions  is  that  service  of  process  on  such  resident  agent  of  a  foreign  corpo- 
ration shall  be  ^^as  effectual  as  though  the  same  were  served  on  the  principal." 
The  question  is  whether  a  judgment  recovered  in  Ohio  against  th^  Indiana 
corporation,  upon  a  ^contract  made  by  that  corporation  in  Ohio  with  citizens  of 
that  state  to  insure  property  there,  after  the  law  above  mentioned  was  enacted  — 
service  of  process  having  been  made  on  such  resident  agent — is  a  judgment 
entitled  to  the  same  faith  and  credit  in  the  state  of  Indiana  as  in  the  state  of 
Ohio,  under  the  constitution  and  laws  of  the  United  States. 

No  question  has  b<ien  made  that  this  judgment  would  be  held  binding  in  the 
state  of  Ohio,  and  would  there  be  satisfied  out  of  any  property  of  the  defend- 
ants existing  in  that  state.  The  act  of  May  26,  1790  (1  Stats,  at  Large,  122), 
gives  to  a  judgment  rendered  in  any  state  such  faith  and  credit  as  it  had  in  the 
courts  of  the  state  where  it  was  recovered.  But  this  provision,  though  general 
in  its  terms,  does  not  extend  to  judgments  rendered  against  persons  not  amen- 
able to  the  jurisdiction  rendering  the  judgments.  D'Arcy  v,  Ketchum,  11  How., 
165.  And,  consequently,  notwithstanding  the  act  of  congress,  whenever  an 
action  is  brought  in  one  state  on  a  judgment  recovered  in  another,  it  is  not 
enough  to  show  it  to  be  valid  in  the  state  where  it  wad  rendered ;  it  must  also 
appear  that  the  defendant  was  either  personally  within  the  jurisdiction  of  the 
state  or  had  legal  notice  of  the  suit,  and  was  in  some  way  subject  to  its  laws, 
so  as  to  be  bound  to  appear  and  contest  the  suit,  or  suffer  a  judgment  by  de- 
fault. In  more  general  terms,  the  doctrine  of  this  court,  as  well  as  of  the 
courts  of  many  of  the  states,  is,  that  this  act  of  congress  was  not  designed  to 
displace  that  principle  of  natural  justice  which  requires  a  person  to  have  notice 
of  a  suit  before  he  can  be  conclusively  bound  by  its  result;  nor  those  rules  of 
public  law  which  protect  persons  and  property  within  one  state  from  the  exer- 
cise of  jurisdiction  over  them  by  another.  This  corporation,  existing  only  by 
virtue  of  a  law  of  Indiana,  cannot  be  deemed  to  pass  parsonally  beyond  the 
limits  of  that  state.  Bank  of  Augusta  v.  Earle,  13  Pet.,  519  (§§  1123-35, 
supra).  But  it  does  not  necessarily  follow  that  a  valid  judgment  could  be  re- 
covered against  it  only  in  that  state.  A  corporation  may  sue  in  a  foreign 
state,  by  its  attorney  there;  and  if  it  fails  in  the  suit^  be  subject  to  a  judgment 
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for  costs.  And  so  if  a  corporation,  though  in  Indiana,  should  appoint  an  at- 
torney to  appear  in  an  action  brought  in  Ohio,  ^nd  the  attorney  should 
appear,  the  court  would  have  jurisdiction  to  render  a  judgment,  in  all  respects 
as  obligatory  as  if  the  defendant  were  within  the  state.  The  inquiry  is 
not  whether^  the  defendant  was  personally  within  the  state,  but  whether 
he,  or  some  one  authorized  to  act  for  him  in  reference  to  the  suit,  had  notice 
and  appeared;  or,  if  he  did  not  appear,  whether  he  was  bound  to  appear  or 
suffer  a  judgment  by  default.  And  the  true  question  in  this  case  is,  whether 
this  corporation  had  such  notice  of  the  suit,  and  was  so  far  subject  to  the  juris- 
diction and  laws  of  Ohio,  that  it  was  bound  to  appear,  or  take  the  consequences 
of  non-appeai'ance. 

§  1142.  Conditions  may  he  imposed  upon  corporations  doing  business  in 
foreign  state. 

A  corporation  created  by  Indiana  can  transact  business  in  Ohio  only  with 
the  consent,  express  or  implied,  of  the  latter  state.  13  Pet.,  519.  This  consent 
may  be  accompanied  by  such  conditions  as  Ohio  may  think  fit  to  impose;  and 
these  conditions  must  be  deemed  valid  and  effectual  by  other  states,  and  by 
this  court,  provided  they  are  not  repugnant  to  the  constitution  or  laws  of  the 
United  States,  or  inconsistent  with  those  rules  of  public  law  which  secure  the 
jurisdiction  and  authority  of  each  state  from  encroachment  by  all  others,  or 
that  principle  of  natural  justice  which  forbids  condemnation  without  oppor- 
tunitv  for  defense. 

%  1143.  Condition  subjecting  foreign  corporation  to  service  of  process  hy 
serving  its  7*esident  agent  is  lawful. 

In  this  instance,  one  of  the  conditions  imposed  by  Ohio  was,  in  effect,  that 
the  agent  who  should  reside  in  Ohio  and  enter  into  contracts  of  insurance  there 
in  behalf  of  the  foreign  corporation,  should  also  be  deemed  its  agent  to  receive 
service  of  process  in  suits  founded  on  such  contracts.  We  find  nothing  in  this 
provision  either  unreasonable  in  itself,  or  in  conflict  with  any  principle  of  pub- 
lic law.  It  cannot  be  deemed  unreasonable  that  the  state  of  Ohio  should 
endeavor  to  secure  to  its  citizens  a  remedy,  in  their  domestic  forum,  upon  this 
important  class  of  contracts  made  and  to  be  performed  within  that  state,  and 
fully  subject  to  its  laws;  nor  that  proper  means  should  be  used  to  compel 
foreign  corporations,  transacting  this  business  of  insurance  within  the  state,  for 
their  benefit  and  profit,  to  answer  there  tot  the  breach  of  their  contracts  of 
insurance  there  inade  and  to  be  performed. 

§  1 1 44.  such  service  upon  a  foreign  corporation  not  an  uidawful  exten- 
sion of  jurisdiction. 

Nor  do  we  think  the  means  adopted  to  effect  this  object  are  open  to  the  oh- 
jection  that  it  is  an  attempt  improperly  to  extend  the  jurisdiction  of  the  state 
beyond  its  own  limits  to  a  person  in  another  state.  Process  can  be  served  on 
a  corporation  only  by  mjiking  service  there6f  on  some  one  or  more  of  its. 
agents.  The  law  may,  and  ordinarily  does,  designate  the  agent  or  oflBcer  on 
whom  process  is  to  be  served.  For  the  purpose  of  receiving  such  service,  and 
being  bound  by  it,  the  corporation  is  identified  with  such  agent  or  officer.  The 
corporate  power  to  receive  and  act  on  such  service,  so  far  as  to  make  it  known 
to  the  corporation,  is  thus  vested  in  such  officer  or  agent.  Now,  when  this 
corporation  sent  its  agent  into  Ohio,  with  authority  to  make  contracts  of  in- 
surance there,  the  corporation  must  be  taken  to  assent  to  the  condition  upon 
which  alone  such  busmess  could  be  there  transacted  by  them;  that  condition 
being,  that  an  agent,  to  make  contracts,  should  also  be  the  agent  of  the  cor^ 
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poration  to  receive  service  of  process  in  suits  on  such  contracts;  and,  in  legal 
coDtempIation,  the  appointment  of  such  an  agent  clothed  him  with  power  to 
receive  notice,  for  and  on  behalf  of  the  corporation,  as  efifectually  as  if  he  were 
designated  in  the  charter  as  the  officer  on  whom  process  was  to  be  served ;  or^ 
as  if  he  had  received  from  the  president  and  directors  a  power  of  attorney  to 
that  effect.  The  process  was  served  within  the  limits  and  jurisdiction  of  Ohio, 
upon  a  person  qualified  by  law  to  represent  the  corporation  there  in  respect  to 
such  service;  and  notice  to  him  was  notice  to  the  corporation  which  he  there 
represented,  and  for  whom  he  was  empowered  to  take  notice. 

We  consider  this  foreign  corporation,  entering  into  contracts  made  and  to  bo 
performed  in  Ohio,  was  under  an  obligation  to  attend,  by  its  duly  authorized 
attorney,  on  the  courts  dt  that  state,  in  suits  founded  on  such  contracts,  whereof 
notice  should  be  given  by  due  process  of  law,  served  on  the  agent  of  the  cor- 
poration resident  in  Ohio,  and  qualified  by  the  law  of  Ohio  and  the  presumed 
assent  of  the  corporation  to  receive  and  act  on  such  notice;  that  this  obliga- 
tion is  well  founded  in  policy  and  morals,  and  not  inconsistent  with  any  prin- 
ciple of  public  law;  and  that  when  so  sued  on  such  contracts  in  Ohio,  the 
corporation  was  personally  amenable  to  that  jurisdiction;  and  we  hold  such  a 
judgment,  recovered  after  such  notice,  to  be  as  valid  as  if  the  corporation  had 
had  its  habitat  within  the  state;  that  is,  entitled  to  the  same  faith  and  credit 
in  Indiana  as  in  Ohio,  under  the  constitution  and  laws  of  the  United  States. 
VTe  limit  our  decision  to  the  case  of  a  corporation  acting  in  a  state  foreign  to 
its  creation,  under  a  law  of  that  state  which  recognized  its  existence,  for  the 
purposes  of  making  contracts  there  and  being  sued  on  them,  through  notice  to 
its  contracting  agents.  The  case  of  natural  persons,  and  of  other  foreign  cor- 
porations, is  attended  with  other  considerations,  which  might  or  might  not  dis- 
tinguish it;  upoi?  this  we  give  no  opinion.  This  decision  renders  it  unnecessary 
to  consider  the  questions  arising  under  the  counts  on  the  policy. 

§  1145.  Judginent  agaiiist  corporation  hy  vyrong  name  i%  hinding^  there  being 
no  plea  in  abatement 

It  was  objected  that  the  judgment  recovered  in  the  commercial  court  was 
against  ^Hhe  president,  directors  and  company  of  the  Lafayette  Insurance 
Company, "  while  this  action  is  against  the  "  Lafayette  Insurance  Company;  '* 
but  the  declaration  describes  the  judgment  correctly,  and  then  avers  that  the 
judgment  was  recovered  against  the  defendants  by  that  other  name.  We  must 
assume  that  this  fact  was  proved ;  and  the  only  question  open  here  is,  whether, 
if  a  mistake  be  made  in  the  name  of  a  defendant,  and  he  fails  to  plead  it 
in  abatement,  the  judgment  binds  him,  though  called  by  a  wrong  name.  Of 
this  we  have  no  doubt.  Evidence  that  it  was  an  erroneous  name  of  the  same 
person  must,  therefore,  be  admissible;  otherwise  a  mistake  in  the  defendant's 
name,  instead  of  being  available  only  by  a  plea  in  abatement,  would  render  a 
judgment  wholly  inoperative.  In  the  case  of  The  Medway  Cotton  Manufactory 
V.  Adams,  10  Mass.,  360,  the  plaintiffs,  a  corporation,  declared  on  a  promissory 
note  made  to  Eichardson,  Metcalf  &  Co.,  and  averred  that  the  maker  promised 
the  corporation  by  that  name.  The  defendant  demurred  to  the  declaration, 
and  assigned,  in  argument,  the  same  cause  which  has  been  relied  on  at  the  bar 
in  this  case  —  that  it  was  not  competent  to  prove  by  parol  evidence  that  the 
promisee  of  the  note  was  the  corporation,  the  name  not  being  the  same. 
The  court  held  otherwise,  and  overruled  the  demurrer.  A  similar  decision 
was  made  in  an  action  of  debt  on  bond  by  the  supreme  court  of  New  York, 
in  the  case  of  New  York  African  Society  v.  Varick,  13  Johns.,  38.    See, 
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also,  Inhabitants,  etc.,  v.  String,  5  Ilalst.,  323;  and  the  authorities  cited  in  the 
cases  in  New  York  and  Massachusetts,  The  decision  of  the  circuit  court  is 
affirmed. 

Ms.  Justice  Campbell  dissented. 

LAMB  V.  BOWSER. 
(Circuit  Court  for  Indiana:  7  Biaseil,  872-881.     1877.) 

Statement  of  Facts. —  Action  on  a  premium  note  for  premiums  due  and 
unpaid.  Defense  that  the  Winneshiek  Insurance  Company,  of  which  plaintiff 
was  assignee,  was  a  foreign  corporation  incorporated  in  Illinois;  that  the  con- 
tract of  insurance  was  made  with  its  agent  in  Indiana  without  the  agent  having 
£rst  complied  with  the  law  of  Indiana  in  reference  to  foreign  corporations 
doing  business  therein. 

§  1146.  Statute  of  Indiana  with  regard  to  foreign  corporations  and  their 
43igents  doing  husiness  in  the  state^  construed. 

Opinion  by  Dkummond,  J. 

It  is  conceded  that  the  questions  involved  in  this  cause  turn  upon  the  con- 
struction of  an  act  of  the  legislature  of  this  state,  of  June  17,  1852,  entitled: 
^^  An  act  respecting  foreign  corporations  and  their  agents  in  this  state."  This 
being  a  suit  on  a  premium  note,  the  question  is  whether  the  note  is  invalid 
under  the  law  of  this  state.  This  statute  declares  that  the  agents  of  corpora- 
tions, not  organized  or  incorporated  under  the  law  of  this  state,  before  they 
enter  upon  the  duties  of  their  agency,  are  to  do  certain  acts  recited  in  the 
statute;  they  must  file  their  authority  or  commission  to  act  as  agents,  and  per- 
form various  other  prerequisites.  The  object  of  the  statute  seems  to  have  been 
to  protect  the  citizens  of  this  state  in  entering  into  contracts  with  insurance 
companies  created  by'  other  states,  through  their  agents.  And  it  provides  that 
process  might  be  served  upon  the  agents,  which  should  be  good  against  the  in- 
surance companies.  The  fourth  section  of  the  law  declares  that  these  foreign 
corporations  shall  not  enforce  in  any  of  the  courts  of  this  state  any  contracts 
Blade  by  their  agents,  or  persons  assuming  to  act  as  their  agents^  before  a  com- 
pliance by  the  agents  with  the  provisions  of  the  statute.  The  fifth  section 
declares  what  shall  constitute  an  agent.  Any  person  directly  or  indirectly 
receiving  or  transmitting  money  or  other  valuable  thing  to,  or  on  account  of, 
such  corporation,  or  who  shall  in  any  manner  make  or  cause  to  be  made  any 
contract,  or  transact  any  business  for,  or  on  account  of,  any  such  corporation, 
shall  be  deemed  an  agent,  subject  to  the  provisions  of  the  act.  The  seventh  or 
last  section  imposes  a  penalty  upon  an  agent  acting  for  foreign  corporations, 
who  neglects  or  refuses  to  comply  with  the  provisions  of  the  act. 

It  is  substantially  conceded  that  the  agent  in  this  case  violated  the  provisions 
of  the  law,  and  subjected  himself  to  its  penalties,  and  this  being  so,  were  the 
policy  and  the  note  which  were  executed  in  this  case  invalid  and  inoperative? 
It  is  said  no  action  could,  in  such  case,  be  brought  upon  the  policy,  if  there 
had  been  a  loss  under  it,  and  no  action  could  be  brought  upon  a  note  which 
might  be  given  as  a  premium  upon  the  policy.  We  have  to  start  with  a  dis- 
tinct declaration  in  the  act  that  there  are  certain  contracts  not  enforceable  in 
the  courts  of  the  state,  in  connection  with  the  subject-matter  of  the  statute, 
viz.,  those  contracts  which  are  made  by  the  agent  of  such  foreign  corpora- 
tion.   Does  it  follow  as  a  necessary  consequence,  that,  because  the  statute  has 
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declared  that  an  agent  cannot  do  certain  things  except  upon  complying  with 
tho  prerequisites  named  in  the  statute,  that  all  the  contracts  are  invalid  J 
We  have  considered  the  question  in  this  court  in  relation  to  these  contracts 
in  the  case  of  Lamb  v.  Lamb,  6  Biss.,  420.  The  district  court  of  this  district 
decided  that  a  policy  of  insurance  made  by  an  agent  and  a  note  in  violation  of 
the  law  of  the  state  in  relation  to  these  corporations  were  invalid,  or,  rather, 
to  speak  more  correctly,  the  note  which  was  the  subject  of  suit  there,  and  not 
the  policy,  was  held  by  the  district  court  to  be  invalid,  and  that  judgment  wa9 
affirmed  by  this  court.  In  doing  so  we  followed  the  decisions  of  the  supreme 
court  of  this  state,  and  in  a  construction  of  a  statute  of  this  state,  wherever 
we  can  ascertain  that  a  point  has  been  decided  under  the  statute  by  that  court, 
it  is  our  duty  to  follow  that  decision.  Has  the  point  in  this  case  been  decided 
by  the  supreme  court  of  this  state? 

§  1147.  A  note  made  to  the  ageyit  of  a  foreign  insurance  company^  who  haa 
not  complied  with  tlie  statute  regidating  the  transaction  of  bueiness  by  foreign 
insurance  companies^  is  invalid, 

Now,  we  concede  that  if  a  note  is  made  in  this  state  by  an  agent  of  a  for- 
eign corporation,  and  the  policy  issued  here,  the  agent,  in  other  words,  making 
the  contract  for  tho  corporation  with  the  insured,  we  have  to  declare,  whenever 
a  suit  is  brought  upon  a  premium  note  on  such  policy,  under  the  fourth  section 
of  this  statute,  that  it  is  invalid  because  it  is  within  the  terms  of  that  section. 
We  will  examine  some  of  the  decisions  in  this  state  bearing  on  the  question. 
The  first  case  is  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.,  520.  That  case  did 
not  decide  upon  the  validity  or  invalidity  of  a  contract  of  insurance  directly, 
boib  only  indirectly.  It  was  a  case  upon  a  policy  of  insurance,  which  declared 
that  it  was  to  be  invalid  unless  any  subsequent  insurance  was  indorsed  upon 
the  policy;  other  insurance  was  taken  out  in  this  state  with  the  agent  of  a 
foreign  insurance  company,  and,  in  answer  to  a  suit  upon  the  first  policy,  the 
underwriter  said  that  it  bad  been  rendered  invalid  in  consequence  of  taking 
out  other  insurance  which  had  not  been  indorsed  on  the  policy,  and  the  reply 
was  that  that  did  not  render  the  policy  void,  because,  under  the  laws  of  Indi- 
ana, the  second  policy  was  of  no  effect,  being  made  with  the  agent  of  a  for- 
eign insurance  company,  contrary  to  the  laws  of  the  state.  And  the  court  so 
held.  It  is  not  necessary  for  me  to  give  an  opinion  whether  or  not  this  decis- 
ion is  correct.  It  was  not  a  suit  directly  on  the  second  policy,  and  all  that  is 
decided  in  this  case  is  that  a  policy  thus  made  in  Indiana  by  the  agent  of  a 
foreign  insurance  company  is  invalid. 

The  .next  case  to  which  it  is  necessary  to  refer  is  New  England  Fire  & 
Marine  Ins.  Co.  v.  Robinson,  25  Ind.,  536.  This  was  a  case  where  there  was  a 
proposition  forwarded  to  the  president  of  a  foreign  insurance  company,  who, 
by  letter  to  the  agent,  accepted  the  risk  to  the  amount  of  $1,000,  and  a  parol 
contract  was  thereupon  made  with  the  agent  for  the  insurance  for  one  year. 
There  was  a  policy  following  this  contract  of  insurance,  which  the  court  says 
was  made  by  the  agent.  The  court  held  that  the  policy,  as  such,  was  not  a 
valid  policy,  but  that  the  contract  of  insurance  was  a  valid  contract  and  bound 
the  compan}^  and,  in  the  decision  which  the  court  gave  upon  the  subject,  ifc 
said:  "It  is  urged  in  argument  that  the  complaint  is  bad  for  not  showing  a. 
compliance,  by  the  local  agent  of  the  company,  with  the  requirements  of  the 
act  respecting  foreign  corporations.  It  is  contended  that  under  this  law  all 
contracts  of  foreign  corporations  are  void,  and  that  the  exception  to  the  rule 
is  where  they  comply  with  its  provisions,  and  that  the  complaint  must  there- 
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fore  show  snch  compliance.  We  do  not  so  regard  the  statute."  And  the 
court  decided  that  the  contract,  as  a  contract  of  insurance,  was  a  valid  con- 
tract, because  the  object  of  the  statute  was  to  protect  the  citizens  of  this  state. 
The  non-compliance  of  the  agent  with  certain  requirements  of  the  act  did  not 
prevent  it  from  operating  against  the  insurance  company.  It  will  be  seen  that 
some  of  the  principles  decided  in  this  last  case  are  not  precisely  in  accordance 
with  the  case  reported  in  the  20  Indiana. 

The  next  case  to  which  it  is  necessary  to  refer  is  that  of  Union  Central  Life 
Ins.  Co.  V.  Thomas,  46  Ind.,  44.  In  that  case  the  court  decided  that  the  pro- 
hibition against  foreign  insurance  companies  doing  business  in  this  state  with- 
out compliance  with  the  statute,  extended  to  the  company  as  well  as  to  the 
agent  of  the  company.  This,  ifris  to  be  observed,  was  a  decision  under  the  act 
of  1865,  and  not  under  the  act  of  1852.  The  statement  of  facts  is  not  very 
clear  in  the  case,  but  it  is  fairlv  inferable  that  the  contract  which  the  court 
held  inoperative  was  a  contract  made  between  the  insured  and  a  foreign  cor- 
poration, through  its  agent,  and,  therefore,  if  the  act  of  1852  did  operate  upon 
the  contract,  it  would  be  within  the  very  ternois  of  the  fourth  section  of  that 
act. 

§  11 48.  hut  where  a  contract  is  not  made  with  sxich  agents  hut  with  th^ 

company  itself^  the  agent  acting  merely  as  a  conduit^  it  can  certainly  be  enforced. 

These  are  all  the  decisions  in  this  state  that  have  been  referred  to  as  having 
a  direct  bearing  upon  the  questions  involved  in  this  case,  and  they  go  no  fur- 
ther than  this,  as  I  understand  them,  that  if  a  contract  is  made  with  an  agent 
of  a  foreign  insurance  company  in  this  state,  then  the  note  given  for  the  pre- 
mium and  the  policy  of  insurance,  issued  for  the  benefit  of  the  insured,  are  both 
equally  invalid;  and  if  that  were  this  case,  we  should  have  to  hold  the  note  in 
suit  here  invalid,  but,  as  will  have  appeared  from  the  facts  stated,  this  was  not 
a  contract  made  with  the  agent  of  a  foreign  insurance  company.  The  facts 
contradict  that,  and  expressly  show  that  the  agent  of  the  foreign  insurance 
company  had  nothing  more  to  do  with  the  contract  than  to  receive  the  pro- 
posal and  the  note,  and  forward  them  to  the  company.  That  being  so,  is  it 
true  that  because  one  of  the  factors  which  go  to  make  up  the  sum  of  the  con- 
tract between  the  foreign  insurance  company  and  the  insured  in  this  state  is 
made  by  the  agent,  therefore  the  whole  contract  is  void,  although  it  fmay  be 
but  a  small  part  of  the  sum  total  necessary  to  make  the  contract?  The  lan- 
guage of  the  statute  which  we  are  considering  is,  that  the  contract  shall  not 
be  enforced  if  made  by  the  agent  of  a  foreign  corporation.  This  contract  was 
not  thus  made.  It  is  not  material  whether  we  consider  this  as  an  Indiana  or 
an  Illinois  contract.  The  note  was  executed  in  Indiana,  payable  to  the  insur- 
ance company.  It,  with  the  proposal,  was  intended  to  be  forwarded  to  the 
insurance  company  for  its  action.  There  was  no  contract,  for  the  minds  of  the 
parties  had  not  met  until  the  company  had  acted  upon  the  proposal  and  the 
note,  and  issued  the  policy.  Then  the  contract  was  complete.  If  the  defend- 
ant below,  instead  of  giving  the  note  and  the  proposal  to  the  agent  of  the 
insu!ance  company,  had  gone  himself  to  Freeport,  there  certainly  could  have 
been  no  objection  to  the  execution  of  the  contract  under  such  circumstances. 
If  he  had  sent  the  note  and  the  proposal  by  mail,  and  they  had  acted  upon 
them,  and  forwarded  the  policy  to  him,  as  they  did,  it  could  hardly  be  claimed 
that  would  be  an  invalid  contract.  If  he  had  sent  an  agent  with  th^  note  and 
proposal,  and  the  agent  had  returned  with  the  policy  and  given  it  to  him,  that 
certainly  would  not  hare  been  an  invalid  contract.     Instead  of  doing  any  of 
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these  things,  he  gave  the  note  to  the  agent  of  the  company,  who  forwarded  it 
and  the  proposal.  He  did  not  even  receive  the  policy,  but  it  was  forwarded  by 
mail,  as  has  been  stated,  by  the  company  to  the  insured.  !N'ow,  as  I  under- 
stand, there  was  nothing  in  any  law  of  this  state  at  that  time  which  prevented 
a  citizen  of  this  state  from  making  a  contract  with  a  foreign  insurance  com- 
pany for  the  insurance  of  his  property  in  this  state.  It  is  not  necessary  to  de- 
cide whether  there  could  be  any  such  law;  there  was  not  in  1863.  I  take  it  for 
granted,  therefore,  that  the  contract  of  insurance  was  not  subject  to  any  objec- 
tion simply  because  it  was  made  between  a  citizen  of  this  state  and  a  corpora- 
tion of  Illinois,  but  only  because  there  was  an  agent  who  did  something  in 
relation  to  the  contract  —  took  some  of  the  initial  steps  which  went  to  make 
up  the  whole  of  the  contract,  and  was  acting  for  a  corporation. 

§  1149.  A  premium  note  cannot  be  held  void  without  declaring  the  policy  void 
also, 

I  regard  as  having  an  important  bearing  on  the  decision  of  the  question  in- 
volved in  this  case,  another  one,  viz.:  Whether  or  not  the  policy  issued  was 
binding  upon  the  company.  The  two  are  necessarily  connected  together.  If, 
the  note  was  invalid,  the  policy  ought  not  to  be  valid ;  if  the  policy  was  valid, 
the  note,  it  would  seem,  ought  also  to  be  valid.  In  the  argument  it  was  stated 
that  it  might  be  that  this  contract  of  insurance  was  a  valid  contract  against 
the  Illinois  company,  but  it  did  not  follow  that  because  it  might  be  enforced 
in  the  courts  of  Illinois,  that  therefore  the  note  which  was  given  as  a  premium 
for  the  policy  could  be  enforced  in  this  state. 

I  can  have  no  doubt  that  in  this  case  the  policy  was  valid  against  the  corpora- 
tion. If  we  are  looking  to  the  protection  of  the  citizens  of  this  state,  we  may  de- 
clare that  when  a  policy  of  insurance  has  been  issued  by  a  foreign  company,  and 
there  has  been  an  irregularity  or  technical  non-compliance  with  some  of  the 
conditions  of  the  law  on  the  part  of  its  agent  in  this  state,  that  it  shall  not,  there- 
fore, when  it  \s  called  on  to  pay  its  policy,  have  the  right  to  claim  that  it  is 
exempt  from  liability  because  of  the  wrongful  act  of  its  agent.  If  there  had 
not  beeil  the  provision  of  the  fourth  section  of  the  statute  of  1852,  there  might 
have  been  great  force  in  the  argument  which  is  made;  but  when  a  statute  has 
declared  what  kind  of  contracts,  with  reference  to  the  subject-matter  of  the 
law,  shall  not  be  enforced,  it  seems  to  constitute  a  strong  reason  in  favor  of 
the  conclusion  that  contracts  not  coming  within  the  terms  of  the  law  are  not 
necessarily  rendered  invalid.  If  the  statute  had  said  that  all  contracts  made 
by  a  foreign  insurance  company,  in  which  an  agent  in  this  state  had  any  part, 
or  with  which  he  had  anything  to  do,  were  invalid,  then,  of  course,  the  court 
would  have  to  declare  that  the  law  must  bo  complied  with.  The  trouble,  as  it 
seems  to  me,  about  this  defense,  is  that  the  statute  does  not  go  far  enough ;  we 
have  to  infer,  because  the  act  of  the  agent  is  invalid,  and  he  subjects  himself 
to  a  penalty,  that  therefore,  whatever  contract  is  made  of  which  bis  act  forms 
any  part,  is  necessarily,  also,  invalid.  There  can  be  no  doubt  that  it  is  the 
natural  desire  of  a  court  to  hold  parties  up  to  their  contracts,  and  especially 
contracts  of  this  kind,  where,  if  they  are  held  inoperative,  the  consequences 
may  be  so  serious.  It  is  competent  for  the  state  to  legislate  to  the  extent  it 
chooses,  as  the  law  now  stands  —  whether  it  will  always  be  so  I  am  not  pre- 
pared to  say, —  for  the  exclusion  of  foreign  corporations  from  its  territory ;  it 
may  declare  that  there  shall  be  no  agent  in  the  state  permitted  to  have  any- 
thmg  to  do  with  a  contract  which  may  ultimately  be  made  by  a  foreign  cor- 
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poration ;  it  may  go  even  to  the  destruction  of  all  its  business  relations  with 
citizens  of  this  state,  but  it  has  not  yet  so  done;  it  has  only  legislated  in  a  par- 
ticular direction;  it  has  subjected  agents  to  a  penalty,  but  it  has  only  said  that 
contracts  made  by  them  shall  not  be  enforced  in  the  courts  of  this  stata  We 
have  followed  the  decisions  of  the  courts  of  this  state.  If  we  had  found  any 
case  which  had  come  up  to  this,  then  we  should  have  followed  it;  there  not 
being  any  such  case,  we  think  we  are  at  liberty  to  follow  our  own  ideas  of 
right  and  of  the  law. 

It  is  not  necessary  to  refer  to  the  numerous  cases  from  other  states  which 
were  cited  in  the  argument.  I  have  not  found  that  any  state  has  gone  further 
than  the  supreme  court  of  Indiana  in  its  construction  of  the  law  excluding 
corporations  from  its  limits.  But  I  will  refer  to  one  which  was  mentioned  as 
being  conclusive  on  this  case.  Reynolds  v.  Geary,  26  Conn.,  179.  That  was  a 
case  where  a  citizen  of  Connecticut  had  made  a  purchase  of  liquors  in  the 
state  of  ](few  York,  and  had  brought  them  to  the  state  of  Connecticut;  the 
purchaser  had  given  a  note  in  New  York  for  the  amount  of  the  liquors,  and 
that  note  was  sued  on  in  the  courts  of  the  state  of  Connecticut.  The  plaintiff 
knew  that  the  liquors  were  to  be  brought  to  Connecticut,  in  violation  of  the 
law  of  that  state,  and  sold  them  with  that  intent.  The  statute  was  to  this 
effect:  *' And  no  action  of  any  kind  shall  be  maintained  in  any  court  of  this 
state  for  spirituous  or  intoxicating  liquors  or  mixed  liquors,  of  which  part  is 
spirituous  or  intoxicating,  sold  in  any  other  state  or  country,  contrary  to  the 
law  of  said  state  or  country,  or  with  intent  to  enable  any  person  to  violate  any 
provisions  of  this  act."  The  case  was  not  within  the  former  clause  of  the 
section,  viz.,  it  was  not  sold  contrary  to  the  law  of  the  state  of  New  York; 
it  was  admitted  that  the  contract  was  valid  under  the  law  of  the  state  of  New 
York,  but  it  came  under  the  last  clause  of  the  section;  it  was  done  with  intent 
to  enable  a  person  to  violate  the  provisions  of  the  statute  of  Connecticut,  and 
therefore  the  court  held  that  the  contract  could  not  be  enforced  in  the  courts 
of  that  state.  It  is  to  be  observed  that  there  was  a  very  nice  point  in  that 
case,  and  it  was  only  on  the  ground  that  the  state  of  Connecticut  had  a  right 
to  legislate  in  relation  to  spiritaous  liquors  and  the  use  of  them,  as  tending  to 
injure  the  public  morals  of  the  state,  that  the  contract  was  declared  to  be  in- 
valid, because,  unless  it  came  within  that  principle,  the  state  of  Connecticut 
had  no  right  to  legislate  upon  the  subject,  because  it  would  be  an  interference 
with  the  commercial  power  of  the  nation. 

It  cannot  be  pretended,  I  think,  that  the  state  of  Indiana  can  declare  that 
one  of  its  citizens  cannot  go  to  Cincinnati  and  buy  a  cargo  of  corn  to  bring* 
into  the  state,  although  it  may  be  true,  and  it  has  been  decided  that  it  can 
declare  that  a  citizen  of  the  state  cannot  go  to  Cincinnati  and  make  a  contract 
for  spirituous  liquors,  and  bring  them  into  the  state  to  be  used  in  the  state;  but 
the  reason  why  the  legislature  has  a  right  to  declare  that  liquor  shall  not  be 
brouorht  into  the  state  to  be  used  here,  is  because  it  tends  to  injure  the  public 
morals.  This  case  in  Connecticut  was,  therefore,  a  contract  where  the  legisla- 
ture of  the  state  was  explicit,  and  put  its  prohibition  in  language  that  could  not 
be  mistaken,  against  its  enforcement.  I  think  that  case  does  not,  in  any  respect, 
interfere  with  the  principles  on  which  we  decide  this  case.  As  I  said  before, 
the  statute  of  this  state  might  have  gone  further  than  it  did.  It  has  only  gone 
so  far  as  to  declare  that  certain  contracts  shall  not  be  enforced.  The  judgment 
of  the  district  court  is  therefore  affirmed. 
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IN  RE  COMSTOCK. 
(District  Court  for  Oregon:  8  Sawyer,  218-280.    1874.) 

Statement  op  Facts. —  The  Bank  of  British  Columbia  filed  a  blaim  against 
tbe  estate  of  Comstock  &  Co.,  bankrupts.  The  assignee  objected  to  its  allow- 
ance because  the  bank  bad  not  complied  with  the  law  of  Oregon  on  the  subject 
of  foreign  corporations. 

Opinion  by  Dbadt,  J. 

On  the  argument  it  was  admitted  by  counsel  for  the  assignee  that  he  stood 
in  tbe  same  relation  to  the  matter  as  the  bankrupts,  and  could  not  be  heard  to 
make  this  objection  unless  they  could.  Without  expressing  an  opinion  upon 
this  proposition,  it  is  assumed  for  the  purposes  of  this  case  that  such  is  the  law. 
It  was  also  admitted  that  the  bank  is  a  foreign  corporation,  empowered  by  its 
charter  to  loan  money  and  collect  the  same  within  thiB  state,  so  far  as  the  laws 
thereof  permit. 

Two  questions  appear  to  arise  in  the  case:  1.  Does  the  Oregon  statute  pro- 
hibit the  transaction  of  business  therein  by  a  foreign  corporation  until  its 
requirements  are  complied  with?  2.  Is  the  assignee  estopped  to  show  a  want 
of  compliance  by  the  bank  with  the  statute  because  the  bankrupts  were  parties 
to  tbe  transaction  alleged  to  have  been  done  in  violation  of  it?  The  existence 
of  the  foreign  corporation  styled  the  Bank  of  British  Columbia  is  admitted  by 
the  assignee.  But  it  is  denied  that  such  corporation  has  the  power  to  transact 
business  in  this  state,  except  by  its  consent,  and  then  only  upon  the  terms  of 
such  consent;  and  it  is  claimed  that  a  transaction  in  violation  of  such  terms  is 
illegal  and  void  for  want  of  power  in  the  corporation.  . 

§  11 50.  A  foreign  corporation  has  no  existence  beyond  the  limits  of  the  sover- 
eignty  which  created  it. 

A  foreign  corporation  has  no  existence  beyond  the  limits  of  the  sovereignty 
which  created  it.  As  was  said  in  Bank  of  Augusta  v.  Earle,  13  Pet.,  533 
(§§  1123-35,  supra):  "  It  exists  only  in  contemplation  of  law,  and  by  force  of 
the  law;  and  where  that  law  ceases  to  operate^ and  is  no  longer  obligator}',  the 
corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty." 

§  11 51,  Comity  recognizes  the  existence  of  foreign  corporations  and  permits 
them  to  do  business. 

Yet  by  the  comity  of  nations  the  existence  of  a  foreign  corporation  will  be 
recognized  in  other  countries,  and  if  not  prejudicial  to  their  interests  or  repug- 
nant to  their  policy  it  will  be  permitted  to  transact  business  therein.  In  Story's 
Con.  of  Laws,  sec.  38,  it  is  said:  "In  the  silence  of  any  positive  rule  affirm- 
ing or  denying  or  restraining  the  operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their  own  government,  unless  they  are 
repugnant  to  its  policy  or  prejudicial  to  its  interests."  The  doctrine  is  thus 
stated  by  Mr.  Justice  Field  in  Paul  v.  Virginia,  8  Wall.,  181:  "The  corporation 
being  the  mere  creature  of  local  law,  can  have  no  legal  existence  beyond  the 
limits  of  the  sovereignty  where  created.  As  said  by  this  court  in  Bank  of 
Augusta  D.  Earle,  Mt  must  dwell  in  the  place  of  its  creation  and  cannot  migrate 
to  another  sovereignty.'  The  recognition  of  its  existence,  even  by  other  states, 
and  the  enforcement  of  its  contracts  mxide  therein^  depend  purely  upon  the  comity 
of  those  states — a  comity  which  is  never  extended  where  the  existence  of  the 
corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their  interests  or  re- 
pugnant to  their  policy.    Having  no  absolute  right  of  recognition  in  other 
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states,  bat  depending  for  such  recognition  and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such  ctaaent  may  be 
gratited  upon  such  terms  and  conditions  as  those  states  may  think  proper  to  imr- 
pose.  They  may  exclude  the  foreign  corporation  entirely;  they  may  restrict 
its  business  to  particular  localities;  or  they  may  exact  such  security  for  the 
performance  of  its  contracts  with  their  citizens  as  in  their  judgment  will  best 
promote  the  public  interest.  The  whole  matter  rests  in  their  discretion." 
See,  also,  Lafayette  M.  Co.  v.  French,  18  How.,  407  (§§  114:0-45,  supra);  Ducat 
v..  City  of  Chicago,  10  Wall.,  410. 

§  1 1 52.  A  foreign  corporation  cannot  make  a  lawful  contract  in  a  stale  withr 
out  first  complying  with  its  statutes  as  to  foreign  companies. 

The  bank,  then,  has  no  power  to  make  a  contract  within  this  state  without  its 
permission  or  assent.  If  the  state  is  silent  on  the  subject,  by  the  comity  of 
nations,  its  permission  is  presumed,  unless  it  would  be  contrary  to  its  policy  or 
interest.  But  the  state  has  spoken  on  the  subject  and  given  its  consent  to  the 
transaction  of  business  within  its  jurisdiction  by  the  bank,  not  absolutely,  but 
upon  a  condition  or  a  limitation.  This  condition  or  limitation  is  found  in  the 
first  clause  of  section  8  of  the  act  aforesaid,  which  provides  that  ^'a  foreign 
corporation,  hefore  transacting  business  in  the  state,  mvM  duly  execute  and  ac- 
knowledge a  power  of  attorney  and  cause  the  same  to  be  recorded  in  the 
county  clerk's  olHce  of  each  county  where  it  has  a  resident  agent."  The  state 
having  this  right  to  permit  the  bank  to  do  business  within  its  limits  or  not, 
with  or  without  terms,  has  seen  proper,  for  the  security  of  its  citizens,  to  re- 
quire the  execution  and  record  of  this  power  of  attorney  before  the  transaction 
of  such  business.  The  purpose  of  this  requirement,  as  disclosed  in  section  9  of 
the  act,  is  to  thereby  secure  the  appointment  of  an  attorney  authorized  to  re- 
ceive service  of  process  for  the  bank,  so  as  to  enable  the  citizens  or  inhabitants 
of  Oregon  who  may  do  business  here  with  it  to  sue  it  in  the  courts  of  the  state, 
and  thereby  avoid  the  delay  and  expense,  which  would  often  be  tantamount  to 
a  denial  of  justice,  of  following  it  into  the  courts  of  the  foreign  jurisdiction 
where  it  was  created. 

It  follows,  of  course,  from  these  premises,  that  the  bank  had  no  power  to 
contract  in  the  state  until  it  had  complied  with  the  terms  upon  which  the  per- 
mission to  do  business  was  granted.  It  was  required  to  perform  the  condition 
before  it  transacted  business.  From  the  passage  of  the  act  of  186^,  suprOy  the 
assent  of  the  state  which  was  implied  by  the  comity  of  nations  was  expressly 
qualified,  so  as  to  be  in  effect  as  follows:  ^' The  Bank  of  British  Columbia  is 
permitted  to  transact  business  in  this  state,  but  before  doing  so  it  mu^  execute 
and  record  a  power  of  attorney,"  etc.  Whilst  it  is  manifest  to  the  most  ordi- 
nary observation  that  it  was  the  intention  of  the  legislature  to  permit  the 
transaction  of  business  in  this  state  by  a  foreign  corporation  only  upon  the 
terms  provided  in  the  act,  yet  as  it  contains  no  provision  imposing  a  specific 
penalty  for  neglect  to  appoint  an  attorney  as  required,  or  authorizing  a  pro- 
ceeding by  the  state  against  such  corporation  for  illegal  exercise  of  corporate 
powers  therein,  unless  the  appointment  of  an  attorney  is  held  to  be  a  condition 
precedent  to  its  right  to  do  business  in  the  state,  the  act  is  nugatory. 

§  1153.  Statutes  prescribing  terms  upon  which  foreign  companies  may  do 
business  are  mandatory^  not  directory. 

But  it  is  said  that  this  statute  is  directory,  and  therefore  the  acts  of  the  for- 
eign corporation  done  in  disregard  of  it  are  not  illegal  and  void.  It  is  the  duty 
of  a  court  to  give  effect  to  the  intention  of  the  legislature  as  far  as  practicable, 
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and  sach  intention  sbotild  be  ascertained  from  the  words  usad  in  the  statute  and 
the  subject-matter  to  which  it  relates.  The  words  of  this  act  are  certainly 
mandatory  in  form.  Before  transacting  any  business  the  corporation  must  ap- 
point an  attorney.  Language  could  not  make  it  plainer.  The  purpose  of  the 
act  is  apparent.  As  has  been  said,  it  is  to  secure  the  people  of  the  state  the 
right  to  sue  the  foreign  corporation  in  the  courts  of  the  state;  but  unless 
the  attorney  is  appointed  hefore  the  business  is  transacted  it  will  not  be  attained. 
In  Rex  V,  Locksdale^  1  Burr.,  447,  Lord  Mansfield  laid  down  the  rule  that 
whether  a  statute  is  mandatory  or  not  depends  upon  whether  the  thing  directed 
to  be  done  is  the  essence  of  the  thing  required.  Now  the  appointment  of  an 
attorney  is  the  very  essence  of  the  thing  required  in  this  case.  In  fact,  noth- 
ing else  is  required,  and  without  this  the  statute  would  be  utterly  inoperative. 
This  act,  being  mandatory,  is,  therefore,  a  prohibition  against  the  transaction 
of  business  by  the  bank  in  this  state  without  first  complying  with  its  terms, 
and  as  a  necessary  consequence  all  acts  done  in  violation  of  it  are  illegal  and 
void.  The  legal  effect  of  the  act  is  the  same  as  if  it  read :  It  shall  be  unlawful 
for  any  foreign  corporation  to  transact  business  in  this  state  before  appointing 
ao  attorney,  etc. 

In  Springfield  Bank  v.  Merrick,  14  Mass.,  324,  it  was  Held  that  when  a  stat- 
ute prohibited  banking  corporations  of  that  state  from  receiving  or  negotiating 
the  bills  of  banks  not  so  incorporated,  a  promissory  note  payable  in  such  bills 
to  a  banking  corporation  of  Massachusetts  was  void,  and  no  action  could  be 
maintained  upon  it  by  the  payee.  In  Kussell  v.  DeGrand,  15  Mass.,  37,  it  was 
held  that  a  promissory  note  given  for  the  premium  on  a  policy  of  insurance  on 
a  vessel  bound  on  a  voyage  prohibited  by  the  laws  of  the  United  States  was 
void.  In.  Wheeler  v.  Kussell,  17  Mass.,  2S0,  it  was  held  that  a  promissory  note 
g^iven  in  payment  for  shingles  sold  contrary  to  a  statute  requiring  them  to 
be  surveyed  before  offered  for  sale  was  void.  In  delivering  the  opinion  of 
the  court  the  chief  justice  said:  ''Ko  principle  of  law  is  better  settled  than 
that  no  action  will  lie  upon  a  contract  made  in  violation  of  a  statute  or  of  a 
principle  of  the  common  law."  In  White  v.  Franklin  Bank,  22  Pick.,  181,  it 
ivas  held  that  when,  upon  the  making  of  a  deposit  in  a  bank,  the  depositor  re- 
ceived a  certificate  in  which  it  was  stated  that  the  money  was  to  remain  on 
deposit  for  a  certain  timej  and  a  statute  provided  that  no  bank  should  make  or 
issue  any  certificate  or  contract  for  the  payment  of  money  at  a  future  day  cer- 
tain, such  certificate  was  issued  in  violation  of  such  statute,  and,  as  against  the 
bank,  illegal  and  void.  In  Belding  v.  Pitkin,  2  Caines,  149,  Thompson,  J.,  said : 
^'  It  is  a  first  principle,  and  not  to  be  touched,  that  a  contract,  in  order  to  be 
binding,  must  be  lawful."  In  Shiffner  v.  Gordon,  12  East,  304,  Lord  EUenbor- 
ough  laid  it  down  as  a  settled  rule,  '^  that,  when  a  contract  which  is  illegal  re- 
mains to  be  executed,  the  court  will  not  assist^^either  party  in  an  action  to  recover 
for  the  non-execution  of  it." 

In  Bank  of  United  States  v.  Owens,  2  Pet.,  538,  the  court  held  that  a  con- 
tract contrary  to  a  clause  in  the  act  incorporating  the  bank,  which  forbid  it 
to  take  a  greater  interest  than  six  per  cent.,  but  did  not  declare  such  contract 
void,  was,  nevertheless,  illegal  and  void.|  In  answer  to  the  question  '^  whether 
such  contracts  are  void  in  law,  upon  general  principles,"  the  court  say :  ^^  The 
answer  would  seem  to  be  plain  and  obvious  that  no  court  of  justice  can,  in  its 
nature,  be  made  the  handmaid  of  iniquity.  Courts  are  instituted  to  carry  into 
effect  the  laws  of  a  countr}^ ;  how  can  they,  then,  become  auxiliary  to  the  con« 

summations  of  violation  of  law  ? "    In  Ha.rris  v.  ItunnelSi  12  How.,  83|  Mr. 
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Jastioe  Wayne  says :  "  The  object  of  all  ,law  is  to  repress  vice  and  to  promote  the 
general  welfare  of  society ;  and  it  does  not  give  its  assistance  to  a  person  to 
enforce  a  demand  originating  in  his  breach  or  violation  of  its  principles  and  en* 
actments.  Contracts  in  violation  of  statutes  are  void ;  and  they  are  so  whether, 
the  consideration  to  be  performed  or  the  act  to  be  done  be  a  violation  of  the 
statute."  And  again  (p*  84)  he  says:  "  When  the  statute  is  silent  and  contains 
nothing  from  which  the  contrary  can  be  properly  inferred,  a  contract  in  con- 
travention of  it  is  void."  Now,  this  statute  is  manifestly  made  **  to  promote 
the  general  welfare  "  of  the  people  of  this  state.  It  is  silent  as  to  the  conse- 
quences of  its  violation,  and  therefore  the  general  rule  applies  —  "a  contract 
in  contravention  of  it  is  void." 

The  following  cases  arose  under  statutes  similar  in  purpose  to  the  act  of  this 
state,  and  they  all  hold  that  a  contract  in  contravention  of  the  statute  is  illegal 
and  void,  unless  the  contrary  is  provided.  In  Williams  v.  Cheeney,  3  Gray,  222, 
it  was  held  that  a  promissory  note  given  for  the  premium  of  insurance  to  a 
foreign  insurance  company  which  had  not  complied  with  the  statutes  of  Massa- 
chusetts upon  that  subject  was  void  in  the  hands  of  the  company.  In  Jones  v. 
Smith,  3  Gray,  501,  in  a  like  case,  it  was  said  by  the  court,  Metcalf,  J.:  "It 
Ti^as  essential  to  the  validity  of  the  contract  of  insurance,  which  was  the  con- 
sideration of  this  note,  that  the  insurance  company  should  previously  have 
complied  with  the  provisions  of  the  statutes  of  the  commonwealth."  This  rul- 
ing was  followed  in  Roche  v,  Ladd,  1  Allen,  441,  in  which,  according  to  the 
syllabus  of  the  case,  the  court.  Hoar,  J.,  held  that  "a  note  given  for  the  pre- 
mium upon  a  policy  of  insurance  issued  in  violation  of  St.  1856,  c.  252,  con- 
cerning insurance  companies,  is  invalid."  In  National  M.  F.  I.  Co.  v.  Pursell, 
10  Allen,  232,  it  was  held  by  the  court,  Hoar,  J.,  that  a  contract  of  insurance 
with  a  foreign  company  in  violation  of  the  following  enactment:  "Every 
foreign  insurance  company,  before  doing  business  in  this  state,  shall,  in  writing, 
appoint  a  citizen  thereof,  resident  therein,  a  general  agent,  upon  whom  all  law- 
ful processes  against  ^le  company  may  be  served,"  was  void.  This  statute  is 
Bubstantiallj"  the  same  as  the  Oregon  act. 

In  The  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.,  520,  it  was  held  that  a  con- 
tract of  insurance  made  with  a  foreign  insurance  company,  contrary  to  the 
statute  of  Indiana,  wa«  void.  In  Cincinnati  Mut.  II.  A.  Co.  v.  Rosenthal,  55 
III.,  90,  it  was  held  that  a  contract  of  insurance  with  a  foreign  company,  made 
in  violation  of  the  law  of  Illinois,  was  void.  The  statute  in  that  case  provided 
that  it  should  not  be  lawful  for  foreign  insurance  companies  to  do  business  in 
that  state  without  first  procuring  a  certificate  of  authority  from  the  auditor  of 
the  state.  In  the  course  of  the  opinion  the  court  (p.  91)  say :  "When  the 
legislature  prohibits  an  act  or  declares  that  it  shall  be  unlawful  to  perform  it, 
every  rule  of  interpretation, must  say  that  the  legislature  intended  to  interpose 
its  power  to  prevent  the  act,  and,  as  one  of  the  means  of  its  prevention,  that 
the  courts  shall  hold  it  void.  This  is  as  manifest  as  if  the  statute  bad  declared 
that  it  should  be  void.  To  hold  otherwise  would  be  to  give  the  person  or  cor- 
poration, or  individual,  the  same  rights  in  enforcing  prohibited  contracts  as  the 
good  citizen  who  respects  and  conforms  to  the  law.  To  permit  such  contracts 
to  be  enforced,  if  not  oflfering  a  premium  to  violate  a  law,  it  certainly  with- 
draws a  large  portion  of  the  fear  that  deters  men  from  defying  the  law.  To 
do  so  places  the  person  who  violates  the  law  on  an  equal  footing  with  those 
who  strictly  observe  its  requirements.     That  this  contract  is  absolutely  void  as 

to  appellee,  we  entertain  no  doubt."     In  this  case,  on  behalf  of  the  insurancd 
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company,  it  was  contended  that,  as  the  act  imposed  a  penalty  upon  the  agent 
for  doing  business  contrary  to  it,  it  thereby  appeared  that  the  legislature  did 
not  intend  to  make  the  contract  void.  After  disposing  of  this  objection  the 
court  (p.  92)  say:  ^^Ilad  no  penalty  been  proA'ided,  no  one  would  have,  for  a 
moment,  hesitated  to  say  that  the  note  was,  under  this  law,  utterly  void."  In 
the  Oregon  act  there  is  no  penalty,  nothing  but  the  unqualified  command  or 
prohibition,  which  has  universally  been  held  to  render  invalid  all  acts  done 
contrary  to  it. 

In  ^tna  Ins.  Co.  v.  Harvey,  11  Wis.,  395,  it  was  held  that  no  action  could 
be  maintained  by  a  foreign  insurance  company  upon  a  note  given  for  a  pre- 
mium of  insurance,  where  the  company  had  neglected  to  comply  with  the  stat- 
ute of  Wisconsin,  which  provided  that  it  should  not  be  lawful  for  any  such 
company  to  transact  business  in  the  state  without  first  having  filed  a  statement 
of  its  affairs  and  condition  with  the  secretarv  of  state.  In  the  course  of  the 
opinion  the  court  (p.  396)  say:  ''The  sole  question,  therefore,  presented  in  the 
case  is  as  to  the  effect  of  such  non-compliance  upon  the  contract  and  the  note 
saed  on.  It  was  claimed  for  the  plaintiff  in  error  that,  inasmuch  as  the  statute 
does  not  say  that  any  policy  issued  or  note  taken  in  violation  of  its  provisions 
should  be  void,  that  therefore  they  should  not  be  so  held.  And  that  the  only 
effect  of  the  law  would  be  to  render  the  agent  liable  to  prosecution  for  violat>- 
ing  it  or  to  an  action  for  damages.  But  we  do  not  see  how  this  position  can 
be  sustained  in  view  of  the  well-established  rule  of  law  that  a  contract  made 
in  violation  of  a  statute  is  void,  and  that  courts  will  never  lend  aid  to  its 
enforcement.*' 

Upon  these  authorities,  as  well  as  upon  the  plain  reason  of  the  matter,  I  think 
there  can  be  no  doubt  but  that  the  Oregon  act  prohibited  the  making  of  the 
contract  by  the  bank  which  is  here  sought  to  be  enforced,  and  therefore,  as 
against  it,  it  is  illegal,  unlawful,  against  law,  and  void.  Is  the  assignee  es- 
topped to  show  the  invalidity  of  this  contract  because  the  bankrupts  were 
parties  to  the  transaction?  I  do  not  think  the  authorities  cited  by  counsel  for 
the  bank  upon  this  question  are  in  point.  They  are  I'fae  Methodist  E.  U.  C.  9k 
Pickett,  19  K  T.,  484,  and  Palmer  v.  Lawrence,  3  Sandf.,  170.  In  the  latter 
case  the  court  say,  '^  that  a  defendant,  who  has  contracted  with  a  corporation 
defaetOj  is  never  permitted  to  allege  any  defect  in  its  organization,  as  affecting 
its  capacity  to  contract  or  sue;  but  that  all  such  objections,  if  valid,  are  only 
available  on  behalf  of  the  sovereign  power  of  the  state."  In  the  former  one 
the  rule  is  stated  thiu:  ^'The  rule  established  by  law  as  well  as  reason  is,  that 
parties  recognizing  the  existence  of  corporations  by  dealing  with  them,  have 
no  right  to  object  to  any  irregularity  in  their  organization  or  any  subsequent 
abase  of  their  powers,  not  connected  with  such  dealing.  As  long  as  these  are 
overlooked  or  tolerated  by  the  state,  it  is  not  for  individuals  to  call  them  in 
question." 

In  this  case  it  is  admitted  that  the  bank  is  a  corporation,  but  a  foreign  one. 
^o  defect  or  irregularity  in  its  organization  is  sought  to  be  alleged  or  any  sub- 
sequent abuse  of  its  powers.  But  on  the  other  hand,  it  is  alleged  and  shown : 
1.  That  as  to  this  transaction  it  was  not  a  corporation  at  all  —  not  even  a  corpo- 
ration de  factOy*—  and  was  therefore  utterly  without  power  to  contract  with 
Oomstock  &  Co.  2.  That  if  it  was  a  corporation  existing  by  the  comity  of 
nations,  in  this  state,  it  was  by  the  state  expressly  prohibited  from  makingthis 
contract  when  and  as  it  did,  and  therefore  the  same  is  illegal  and  void.  This 
foreign  corporation  having  no  power  to  do  business  in  this  state,  except  by  the 
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consent  of  the  state,  and  consent  having  been  given  upon  a  condition  precedent, 
which  was  never  performed,  the  power  to  make  this  contract  was  never  in  the 
corporation.     So  far  as  it  was  concerned  the  act  was  ultra  vires. 

§  1 1 54.  A  party  to  a  contract  made  with  a  foreign  corporation  in  violation 
of  a  law  of  the  state  is  not  estopped  from  showing  that  the  contract  is  illegal  and 
void. 

T[ie  doctrine  of  estoppel  in  pais  has  never  been  carried  so  far  as  to  prevent  a 
party  from  showing  that  a  corporation,  even  if  it  be  one  dejure^  had  not  the 
power  to  do  a  particular  thing,  or  that  it  was  done  in  violation  of  a  statute. 
When,  in  a  given  case,  it  appears  there  is  a  corporation  ds  facto  acting  under  a 
law  ^hich  gives  power  to  do  the  act  in  question,  the  party  dealing  with  such  a 
corporation  so  as  to  recognize  its  existence,  is,  therefore,  estopped  from  alleging 
any  irregularities  in  its  organization  with  a  view  of  showing  that  such  act  is 
illegal.  But  where  the  objection  is  a  want  of  power  in  the  corporation,  and 
not  a  defect  in  its  organization,  the  case  is  different.  For  instance,  a  corpora- 
tion formed  under  the  laws  of  Oregon  for  the  purpose  of  navigating  the 
Wallamet  river  would  have  no  power  to  engage  in  the  manufacture  of  shoes, 
and  if  it  did  so  its  acts  would  be  illegal.  No  one  would  be  estopped  to  allege 
the  fact  whenever  it  became  material.  To  do  so  would  only  be  to  deny  its 
existence  as  a  corporation  to  manufacture  shoes,  and  as  to  this  it  would  be 
neither  a  corporation  de  facto  nor  de  jure.  Again,  if  such  a  corporation  was 
forbidden  by  statute  to  carry  Indians  on  its  boats,  it  could  not  make  or  enforce 
a  contract  for  that  purpose,  and  no  one  would  be  estopped  from  alleging  the 
fact  in  bar  of  an  action  by  the  corporation  for  the  passage  money. 
^  In  Kussell  v.  DeGrand,  supra^  the  voyage  upon  which  the  vessel  was  insured 
being  an  illegal  one,  the  defendant,  though  a  party  to  the  agreement,  was  per- 
mitted to  show  its  illegality  to  defeat  a  recovery  upon  it.  So  in  the  cases 
above  cited,  arising  under  the  laws  of  Massachusetts,  Indiana,  Illinois  and  Wis- 
consin, concerning  foreign  insurance  companies  doing  business  in  those  states, 
the  defendants,  although  parties  to  the  transactions,  were  allowed  to  show  that 
they  were  contrary  to  law  and  void.  The  reason  of  the  rule  is  apparent  and 
satisfactory.  The  maintenance  of  the  public  policy  of  a  state,  as  manifested 
by  its  legislation,  is  of  much  more  importance  than  the  real  or  purposed  equi- 
ties of  the  parties  to  an  illegal  transaction,  and,  therefore,  they  are  not  estopped 
to  show  such  illegality  for  the  purpose  of  preventing  the  enforcement  of  a  con- 
tract in  opposition  to  such  policy.  Otherwise  the  public  law  and  policy  would 
be  at  the  mercy  of  individual  interest  and  caprice.  In  2  Par.  on  Con.  (5th  ed.), 
799,  it  is  said:  "It  must  be  obvious,  however,  that  the  doctrine  of  estoppel 
can  go  no  further  than  to  preclude  a  party  from  denying  that  he  has  done 
that  which  he  has  power  to  do;"  and  with  like  reason  the  converse  of  this 
proposition  must  be  true  —  a  party  is  not  thereby  precluded  from  denying 
that  another  has  made  a  contract  which  he  had  no  power  to  make,  or  was  pro- 
hibited from  making,  although  he  may  have  been  a  party  to  such  illegal  con- 
tract. In  note  w  to  the  text  of  Par.  on  Con.,  supra,  it  is  said:  "  A  corporation 
may  show  its  incapacity  for  a  certain  contract  or  course  of  action."  "  There 
cannot  be  an  estoppel  to  show  a  violation  of  a  statute,  even  to  the  prejudice  of 
an  innocent  party."  Stead  man  v.  Duhamel,  1  C.  B.,  888.  "Legal  incapacity 
cannot  be  removed  by  fraudulent  representation,  nor  can  there  be  an  estoppel 
involved  in  the  act  to  which  the  incapacity  relates,  that  can  take  away  that 
incapacity."    Kent  v.  Colman,  39  Penn.  St.,  299. 

In  Lowell  v.  Daniels,  2  Gray,  161,  it  was  held  that  a  married  woman  was 
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not  estopped  to  show  that  her  deed,  which  upon  its  face  appeared  to  have  been 
made  when  she  vfdiS  feme  sole,  was  in  fact  made  when  she  v^dis  coveH,  and 
therefore  void.  In  the  coarse  of  the  opinion,  Thomas,  J.  (p.  169),  says:  "This 
doctrine  of  estoppel  in  pais  would  seem  to  be  stated  broadly  enough,  when  it 
is  said  that  such  estoppel  is  as  effectual  as  the  deed  of  the  party.  To  say  that 
one  may,  by  acts  in  the  country,  by  admission,  by  concealment  or  by  silence, 
in  effect  do  what  could  not  be  done  by  deed,  would  be  practically  to  dispense 
Tvith  all  the  limitations  the  law  has  imposed  upon  the  capacity  of  infants  or 
married  women  to  alienate  their  estates."  To  the  same  effect,  in  the  case  of 
an  infant,  is  Brown  v.  McCune,  5  Sandf.,  224.  In  the  same  way,  to  allow 
this  corporation,  by  means  of  an  alleged  estoppel,  which  grows  out  of  the  very 
act  prohibited,  to  indirectly  do  an  act  for  which  it  had  neither  capacity  nor 
right,  would  be  practically  to  dispense  with  the  limitation  which  the  state  has 
imposed  upon  its  power  of  doing  business  therein. 

On  this  occasion  I  do  not  wish  to  be  understood  as  expressing  any  opinion 
upon  the  question  whether  this  contract  or  transaction  is  void  as  against  the 
assignee,  or  whether,  in  this  respect,  it  comes  within  the  rule  laid  down  by 
Comyns,  and  cited  with  approbation  in  White  v.  Franklin,  supra,  which  allows 
an  action  in  disaffirmance  of  an  illegal  contract  for  the  purpose  of  preventing 
"the  defendant  from  retaining  the  benefit  which  he  derived"  therefrom.  The 
objection  to  the  proof  of  debt  is  well  taken,  and  the  motion  to  strike  out  is 
denied,  with  costs.  I  also  suggest  that  this  question  ought  to  have  been  made 
by  demurrer  to  the  objection. 

8Elfi»LE  V.  BANK  OF  BRITISH  COLUMBIA. 
(Circuit  Court  for  Oregon:  5  Sawyer,  88-103.    1878.) 

Opinion  by  Deadt,  J. 

Statembiit  of  Facts. —  Euth  A.  Semple,  a  married  woman  and  citizen  of 
Oregon,  brings  this  action  against  the  defendant,  a  British  corporation  doing 
business  in  this  state,  to  recover  the  possession  of  the  west  half  of  lot  No.  3, 
in  Park  block  No.  1,  in  the  city  of  Portland;  alleging  that  she  is  the  owner  of 
the  same  as  her  separate  property,  and  entitled  to  the  possession  thereof,  which 
the  defendant  wrongfully  withholds  from  her. 

The  cause  was  tried  without  a  jury.  From  the  pleadings  and  evidence  the 
material  facts  appear  to  be  as  follows:  At  and  prior  to  June  27,  1873,  the 
plaintiff  was  a  married  woman  and  the  owner  in  fee,  as  her  separate  property, 
of  lots  2  and  3,  in  Park  block  1,  of  the  city  of  Portland,  at  which  date  she, 
together  with  her  husband,  Eugene  Semple,  mortgaged  said  lots  to  the  defend- 
ant to  secure  the  note  of  her  husband,  then  given  to  the  defendant  for  the  sum 
of  $9,500,  payable  on  January  1,  1874,  with  interest  at  the  rate  of  one  per  cen- 
tum per  month;  that  on  June  17,  1874,  the  circuit  court  of  the  state  for  the 
county  of  Multnomah,  in  a  suit  then  pending  therein  between  said  Bank  of 
British  Columbia  as  plaintiff  and  said  Ruth  A.  Semple  and  her  husband  as  de- 
fendants, pronounced  a  decree,  whereby  it  was  adjudged  that  said  bank  recover 
of  said  Eugene  Semple  the  sum  of  $10,228,  the  balance  then  due  upon  said 
note,  and  that  said  lots  be  sold  as  upon  execution  to  pay  said  sum  with  accru- 
ing interest,  together  with  the  costs  of  said  suit;  that  on  July  18,  1874,  the 
sheriff  of  said  county,  upon  process  issued  out  of  said  circuit  court  for  the  en- 
forcement of  said  decree,  sold  said  lots  ^^to  Edwin  Russell,  manager  of  the 
Bank  of  British  Columbia,"  for  the  sum  of  $10,753.75;  that  on  August  3, 1874, 
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said  circuit  court,  upon  motion  of  the  attorney  for  said  bank,  subscribed  "at- 
torney for  plaintiff  and  Eiwin  Russell,"  made  an  order  confirming  said  sale, 
reciting  therein  that  said  lots  had  been  sold  as  aforesaid  "to  Edwin  Russell, 
manager  of  the  Bank  of  British  Columbia;"  that  on  May  20,  1875,  the  sheriff 
of  said  county,  but  not  th^  one  who  made  the  sale  aforesaid,  executed  a  con- 
veyance in  due  form  of  law  of  said  lots  to  said  bank;  that  said  EJwin  Russell, 
at  and  from  the  date  of  such  sale  to  the  execution  of  said  conveyance,  was 
the  manager  of  said  bank,  and  as  such  and  on  account  thereof  bid  in  said  lota 
at  said  sale,  and  such  manager  directed  the  conveyance  thereof  aforesaid  to 
be  made  to  said  bank ;  that  at  and  from  the  date  of  the  execution  of  the  mort- 
gage aforesaid  to  the  date  of  the  conveyance  aforesaid  the  defendant  was  a 
foreign  corporation  formed  under  the  laws  of  Great  Britain,  and  bad  not  com- 
plied with  the  laws  of  Oregon  (Or.  Laws,  1874,  p.  617),  requiring  such  corpo- 
ration to  appoint  a  resident  of  the  state  its  attorney,  with  authority  to  accept 
service  of  all  process  necessary  to  give  the  courts  of  said  state  and  the  United 
States  therein  jurisdiction  of  said  corporation,  and  upon  whom  such  process 
might  be  duly  served,  and,  therefore,  was  not  authorized  or  empowered  during 
such  period  to  transact  any  business  within  said  state. 

§  1155.  A  foreign  corporation  cannot  transact  business  in  Oregon  xoithoiU 
first  appointing  a  resident  agentj  and  all  its  acts  witlu^ut  such  appointment  are  void. 

Upon  this  state  of  facts  the  plaintiff  contends  that  the  note  and  mortgage, 
being  made  while  the  defendant  was  prohibited  from  doing  business  in  this 
state,  are  illegal  and  void.  Such  was  the  ruling  of  the  district  court  for  this 
district.  In  re  Comstock,  3  Saw.,  218  (§§  1150-64,  supra).  Since  that  decision 
the  question  has  been  before  the  supreme  court  of  the  state,  where  it  was  held 
that  a  mortgage  taken  by  this  defendant  under  like  circumstances  was  void 
as  against  a  junior  mortgage  made  to  a  third  pefson;  but  the  mortgagor  not 
makmg  any  defense  to  the  suit  for  foreclosure  by  the  bank,  it  was  not  deter- 
mined whether  he  was  estopped  to  set  up  the  illegality  of  this  transaction  as 
against  it  or  not.  Bank  of  British  Columbia  v.  Page,  6  Oreg.,  431.  The 
ruling  in  In  re  Comstock  has  been  characterized  by  the  learned  counsel  for  the 
defendant  as  harsh  and  "to  the  great  damage  and  injury  of  the  large  foreign 
capital  represented  in  our  state  by  the  various  foreign  corporations  doing  busi- 
ness therein."  Whether  there  are  any  other  foreign  corporations  than  the 
defendant  that  have  undertaken  to  transact  business  in  this  state  in  disreofard  of 
its  legislation  upon  this  subject  does  not  appear,  and  the  court  is  not  advised. 
But  if  there  are,  it  furnishes  no  reason  why  this  plain  and  wholesome  statute 
should  be  refined  and  construed  out  of  existence,  but  rather  the  contrary.  Nor 
does  it  appear  wherein  consists  the  harshness  of  the  ruling  in  question.  The 
effect  thereof  may  be  inconvenient  and  even  injurious  to  the  bank,  but  that 
alone  is  no  reason  why  the  court  should  have  decided  otherwise  and  thus  re- 
fused to  give  effect  to  the  plain  letter  of  the  statute  and  the  evident  purpose 
of  its  enactment.  A  foreign  corporation  which  engages  in  business  in  this 
state  in  deliberate  defiance  of  the  law  prescribing  the  conditions  upon  which 
alone  it  may  come  here  must  take  the  consequences  of  such  illegal  conduct, 
and  has  no  right  to  complain  either  of  the  harshness  of  the  law  or  its  enforce- 
ment. If  this  were  a  case  in  which  the  foreign  corporation  had  attempted  in 
good  faith  to  comply  with  the  law,  but  through  some  excusable  mistake  or 
inadvertence  had  failed  to  do  so,  there  might  be  some  ground  for  sympathy 
and  some  reason  for  asking  a  court  so  to  construe  the  law,  if  possible,  as  to  ex- 
cuse the  omission. 
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But  it  is  now  seriously  contended  "  that  any  person  dealing  with  an  actiag 
corporation,  as  such,  cannot  allege  against  it,  in  its  suit  or  action,  any  such  de- 
fense as  an  objection  going  to  the  regularity  or  perfectness  of  its  being,"  citing 
the  case  of  Chubb  v.  Upton,  95  U.  S.,  665,  wherein  the  court  say  that  "  it  is 
settled  by  the  decisions  of  the  courts  of  the  United  States,  and  by  the  decisions 
of  many  of  the  state  courts,  that  one  who  contracts  with  an  acting  corporation 
cannot  defend  himself  against  a  claim  on  such  contract,  in  a  suit  by  the  corpo- 
ration, by  alleging  the  irregularity  of  its  origin."  The  actual  ruling  in  the 
case  was  that  where  there  was  an  attempted  alteration  of  an  Illinois  corpora- 
tion under  the  form  of  law,  and  the  defendant  took  part  in  the  proceedings, 
subscribed  for  the  increased  stock,  paid  a  percentage  thereon  and  acted  as  an 
officer  of  the  new  company,  he  could  not,  in  an  action  by  the  assignee  in  bank- 
ruptcy of  such  company  to  compel  the  fulfilment  of  his  contract  of  subscrip- 
tion, deny  the  regularity  of  the  organization  of  the  new  company.  In  support 
of  this  conclusion  the  court  cited  the  similar  cases  of  Upton  v.  Tribilcock,  91 
TI.  S.,  45  (§§  192-196,  supra)]  Sanger  v,  Upton,  91  U.  S.,  56;  and  Carver  v, 
Upton,  91  U.  S.,  64. 

But  surely  these  cases  are  not  in  point,  and  the  doctrine  of  them  has  no  ap- 
plication to  the  case  under  consideration.  This  is  a  case  of  an  illegal  act  done 
h\  the  defendant,  not  only  without  authority  of  law,  but  in  direct  violation  of 
a  positive  legislative  prohibition.  The  case  of  Chubb  v.  Upton  was  that  of  a 
duly  organized  domestic  corporation  that  had  attempted  in  good  faith  to  in- 
crease its  stock  according  to  the  forms  of  law,  and  in  so  doing  had  innocently 
omitted  some  intennediate  step,  or  deviated  from  some  non-essential  direotioni 
which  the  court  characterized  as  a  mere  irregularity — while  the  party  who 
made  the  objection  was  a  stockholder  and  director  in  the  company  during  the 
very  time  of  the  transactions  complained  of.  Here  the  party  alleging  the  ill^ 
gality  of  the  contract  is  a  stranger  to  the  defendant  and  in  no  way  responsible 
for  the  legality  of  or  a  participant  in  the  illegality  of  its  contract.  The  de- 
fendant, as  to  this  state,  or  any  transaction  therein,  is  neither  a  corporation  de 
jura  nor  de  facto.  It  has  never  acquired  the  right  to  exist  here,  or  even 
attempted  it.  Whatever  it  may  be  in  the  place  of  its  creation,  here,  at  least, 
it  is  a  mere  nullity,  a  nonentity.  The  question  of  mere  irregularities  in  its 
organization  does  not  arise.  For  there  is  not  the  slightest  ground  for  claiming 
that  it  has  ever,  regularly  or  otherwise,  become  clothed  with  the  form  or  power 
of  a  corporation  in  this  state  or  attempted  to  do  so.  Indeed,  it  was  expressly 
prohibited  from  existing  or  exercising  its  corporate  functions  in  Oregon,  except 
upon  the  condition  precedent  that  it  shall  first  comply  with  the  law  of  the 
state  in  the  appointment  of  a  resident  agent.  As  well  say  that  any  fortuitous 
assemblage  or  association  of  persons  not  having  in  any  way  attenipted  or  in- 
tended to  become  a  corporation  under  the  laws  of  this  state,  might  neverthe- 
less, by  simply  calling  themselves  such  and  acting  as  such,  become  one  de  facto. 

As  was  said  in  In  re  Comstock,  eupra :  ^'  The  doctrine  of  estoppel  in  pais 
has  never  been  carried  so  far  as  to  prevent  a  party  from  showing  that  a  corpo- 
ration, even  if  it  be  one  de  jure^  had  not  the  power  to  do  a  particular  thing, 
or  that  it  was  done  in  violation  of  a  statute."  No  one  is  estopped  to  show 
that  an  act  upon  which  a  party  claims  a  right  is  illegal  simply  because  he  was 
a  party  to  it  —  eveti  in  pari  delicto.  If  the  matter  concerned  the  parties  to 
the  transaction  alone  the  rule  might  be  otherwise,  but  the  interest  of  society, 
in  whose  behalf  the  act  is  prohibited,  is  paramount  to  private  equities.  As 
^as  said  in  Steadman  v.  Duhamel,  1  C..B.,  888:  ^^  There  cannot  be  au  estoppel 
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to  show  a  violation  of  a  statute,  even  to  the  prejudice  of  an  innocent  party;" 
and  in  Kent  v.  Colman,  39  Penn.  St.,  299:  "Legal  incapacity  cannot  be  re- 
moved by  fraudulent  representation,  nor  can  there  be  an  estoppel  involved  in 
the  act  to  which  the  incapacity  relates  that  can  take  away  that  incapacity." 

§  1156.  Amendinent  to   Oregon  foreign  corporation  law  does  not  relieve  a 
corporation  from  appointing  an  agent. 

It  is  also  contended  by  counsel  for  defendant  that  as  the  foreign  corporation 
act  of  October  21,  1864,  was  so  amended  on  December  19,  1865,  as  to  omit 
therefrom  foreign  banking  and  exchange  corporations  so  far  as  the  same  re- 
quired such  corporations  to  make  a  deposit  in  Oregon  and  pay  a  tax  on  the 
same,  therefore  the  defendant  ought  not  to  be  held  to  be  within  the  purview 
of  sections  8  and  9  of  such  act  (Or.  Laws,  supra\  requiring  a  foreign  corpora- 
tion to  appoint  a  resident  agent  before  transacting  business  here.  But  the 
deduction  sought  to  be  made  from  this  fact  seems  to  be  the  very  reverse  of  the 
most  reasonable.  The  argument,  as  I  comprehend  it,  is  this:  because  the  leg- 
islature were  induced  to  relieve  the  defendant  as  a  foreign  banking  corporation 
from  the  duty  of  making  a  deposit  here  for  the  security  of  its  local  creditors 
and  from  paying  a  tax  on  the  same,  that  therefore  they  intended,  and  by  im- 
plication did,  relieve  it  from  the  duty  of  appointing  a  resident  agent  here  upon 
whom  process  could  be  served,  and  thereby  compel  the  citizens  of  Oregon  who 
might  have  causes  of  action  or  suit  against  such  corporation  to  follow  it  into 
the  courts  of  Great  Britain  for  redress.  The  mere  statement  of  the  argument 
seems  a  sufficient  refutation  of  it.  The  two  subjects  of  agents  and  deposits 
are  separate  and  distinct.  Although  in  the  same  act  they  have  no  other  rela- 
tion with  or  any  dependence  upon  each  other.  The  provisions  concerning  the 
one  may  be  stricken  out  of  the  act  without  affecting  the  other.  Indeed,  as 
was  shown  in  The  Or.  Wash.  T.  I.  Co.  v.  Rathbun,  5  Saw.,  32,  these  matters 
were  introduced  into  the  assembly  in  two  separate  acts,  which,  in  the  course  of 
their  passage  through  that  body,  were  stuck  together  and  passed  as  one.  Inde- 
pandently  of  the  well-established  rule  that  repeals  by  implication  are  not 
favored  by  the  law  (Smith's  Com.,  sec.  758),  it  would  be  a  clear  case  of  jadi- 
cial  legislation  to  assume  that  because  the  legislature  specifically  repealed  an 
act  requiring  the  defendant  to  make  a  deposit  before  doing  business  in  this 
state  and  was  silent  as  to  the  act  requiring  it  to  appoint  a  resident  agent  here^ 
that  therefore  it  repealed  the  latter  one  also. 

§  1157.  Construction  of  the  foreign  corporation  act  of  Oregon. 

It  is  also  claimed  that  said  sections  8  and  9  of  the  foreign  corporation  act,. 
which  declare  and  provide  that  "A  foreign  corporation,  before  transacting^ 
business  in  this  state,  must  duly"  appoint  a  resident  agent  here,  are  a  mere 
general  expression  following  sections  2  and  3  thereof,  requiring  the  deposit  ta 
be  made,  and  are  therefore  only  applicable  to  such  corporations  as  are  therein. 
specially  enumerated,  upon  the  familiar  rule  in  the  construction  of  penal  stat- 
utes, cited  in  United  States  v.  Irwin,  6  McL,  184,  "  where  general  words  follow 
an  enumeration  of  particular  cases,  such  general  words  are  held  to  apply  only 
to  cases  of  the  same  kind  as  those  which  are  expressly  mentioned;"  and  that 
since  banking  and  exchange  corporations  were,  by  the  amendment  of  Decem- 
ber 19,  1865,  stricken  out  of  said  sections  2  and  3,  said  sections  8  and  9  are 
not  applicable  to  the  defendant.  The  case  in  5  McLean  was  this :  The  act  of 
1825  made  it  a  crime  to  forge  any  "  indent,  certificate  of  public  stock,  treasury 
note,  or  other  public  security  of  the  United  States."  Upon  motion  to  quash  an 
indictment  for  forging  a  land  warrant,  the  court  held  that  such  instrument  was 
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not  one  of  those  enumerated  in  said  act,  and  that  the  general  phrase  "publio 
security"  ought  not  to  be  construed  to  include  it,  because  the  sense  of  such 
phrase,  if  otherwise  broad  enough  to  cover  the  warrant,  was  limited  in  its 
operation  to  the  kind  of  instruments  which  immediately  preceded  it,  and  that 
these  all  referred  to  evidence  of  "pecuniary  indebtraent,"  to  which  class  or  kind 
the  warrant,  being  a  mere  certificate  that  the  holder  thereof  was  entitled  to 
locate  one  hundred  and  sixty  acres  of  the  public  land,  did  not  belong. 

But  certainly  this  rule  has  no  application  to  the  case  under  consideration. 
The  title  of  the  act  declares  that  its  purpose  is  to  regulate  and  tax  certain  for- 
eign corporations  doing  business  in  this  state,  of  which  the  defendant  is  one. 
The  regulation  consists  in  requiring  the  appointment  of  a  resident  agent,  as 
provided  in  sections  8  and  9.  That  is  one  matter,  and  the  taxing  of  such  cor- 
porations, as  provided  in  sections  2  and  3,  is  another.  They  are  separately  and 
distinctly  provided  for  and  are  in  no  sense  parts  of  the  same  expression,  provis- 
ion or  enumeration  in  which  the  operation  of  the  more  general  words  is  to  be 
restrained  within  the  significance  and  applicability  of  the  particular  ones. 
Neither  is  the  act  under  consideration  within  the  rule  invoked  —  not  being  a 
penal  one.  Smith's  Com.,  sec.  740.  The  first  part  of  the  act  provides  for 
raising  public  revenue  and  providing  a  security  for  any  claims  of  the  people  of 
the  state  against  certain  foreign  corporations,  while  the  latter  part  prescribes 
the  conditions,  upon  the  performance  of  which  foreign  corporations  may  in  any 
case  transact  business  in  the  state.  The  defendant  is  included  in  the  title  of 
the  act,  which  has  never  been  changed,  as  well  as  sections  8  and  9  thereof,  and 
therefore  the  latter  cannot  be  restrained  in  their  operation  so  as  not  to  include 
the  defendant,  as  in  the  case  of  The  Or.  Wash.  T.  I.  Co.  v.  Eathbun,  supra, 
which  was  held  by  this  court  not  to  be  within  the  purview  of  the  act,  because 
not  included  in  the  title  thereof.  It  is  admitted,  as  claimed  by  counsel  for  the 
defendant,  that  while  the  title  may  restrain  the  operation  of  an  act,  it  cannot 
enlarge  it.  But  there  is  no  attempt  here  to  enlarge  the  act' by  means  of  the 
title.  On  the  contrary,  the  act  in  sections  8  and  9  is  really  broader  than  the 
title,  but  the  defendant  being  specially  mentioned  in  the  title  and  plainly  com- 
prehended in  the  language  of  said  sections  — "  a  foreign  corporation  " —  so  far 
as  it  is  concerned,  the  title  and  act  exactly  coincide. 

§  1 1 58.  The  rule  as  to  ^^  res  Judicata  "  as  established  in  Oregon. 

But  passing  this  point,  it  is  insisted  by  the  defendant  that  the  decree  in  the 
foreclosure  suit  established  its  right  to  maintain  the  same  and  the  validity  of 
the  debt  and  security  sued  on.  This  is  questioned  by  the  plaintiff,  but  I  think 
without  sufficient  reason.  The  Or.  Code  (sec.  726)  gives  the  rule  for  ascertain- 
ing what  was  determined  by  a  judgment  or  decree,  as  follows:  "That  only  is 
deemed  to  have  been  determined  by  a  former  judgment,  decree  or  order,  which 
appears  upon  its  face  to  have  been  so  determined,  or  which  was  actually  and 
necessarily  included  therein,  or  necessary  thereto."  It  may  be  admitted  that  it 
does  not  appear  upon  the  face  of  the  decree  in  the  foreclosure  suit  that  the 
validity  of  the  note  and  mortgage  was  called  in  question  and  determined  upon 
the  point  now  raised,  namely,  that  the  defendant  was  a  foreign  corporation 
doinsr  business  in  the  state  in  violation  of  its  laws.  There  was  a  demurrer  to 
this  complaint  upon  the  ground  that  the  defendant  had  not  capacity  to  sue  be- 
cause it  was  not  a  corporation  formed  under  the  laws  of  Oregon.  This  demur- 
rer was  overruled  by  consent  and  an  answer  filed  alleging  usury  in  the  contract 
But  the  court,  even  if  there  had  been  no  defense  interposed,  must,  in  giving  its 
decree,  have  determined  that  the  bank  had  capacity  to  sue  and  that  the  note 

499 


g  1160.  CORPORATIONS  —  PRIVATE. 

and  mortgage  were  valid.  This  much  at  least  was  necessarily  included  in  the 
decree,  and  without  determining  these  two  questions  in  this  way  the  court 
could  not  have  pronounced  it.  It  is  not  necessary  to  say  that  the  circuit  court 
as  a  matter  of  fact  actually  and  consciously  passed  upon  these  questions  in  the 
light  and  upon  the  grounds  which  they  are  now  presented  to  this  court.  On 
the  contrary,  it  may  be  admitted  that  it  did  not,  because  the  point  —  that,  in 
taking  this  note  and  mortgage,  the  bank  was  a  foreign  corporation  not  author- 
ized to  transact  business  in  this  state  —  was  not  presented  to  it.  But  in  con- 
templation of  law,  the  court,  in  determining  these  questions  in  favor  of  the 
plaintiff  therein,  did  so  as  to  any  and  all  matters  which  the  defendant  might 
have  alleged  in  objection  thereto. 

In  Cromwell  v.  County  of  Sac,  4  Otto,  352,  Mr.  Justice  Field,  in  discussing 
this  subject,  says :  ^'A  judgment  rendered  upon  a  promissory  note  is  con- 
clusive as  to  the  validity  of  the  instrument  and  the  amount  due  upon  it,  al- 
though it  be  subsequently  alleged  that  perfect  defenses  actually  existed,  of 
which  no  proof  was  offered,  such  as  forgery,  want  of  consideration,  or  payment. 
If  such  defenses  were  not  presented  in  the  action,  and  established  by  competent 
evidence,  the  subsequent  allegation  pf  their  existence  is  of  no  legal  consequence. 
The  judgment  is  conclusive,  so  far  as  future  proceedings  at  law  are  concerned, 
as  though  the  defenses  never  existed."  This  decree  is  the  determination  of  a 
court  of  general  and  concurrent  jurisdiction  and  cannot  be  questioned  collat- 
erally. Between  these  parties,  and  upon  these  points,  the  decree  is  conclusive 
in  every  other  court.    The  matter  is  res  judicata.    1  Greenl.  Ev.,  sec.  528. 

§  1 1 59.  A  decree  in  favor  of  a  foreign  corporation  not  authorized  to  do  btui- 
neaa  in  Oregon  does  not  enable  such  corporation  tohuy  ojt  sheriffs  sale  under  it 
or  receive  a  conveyance  of  property  from  the  sheriff. 

Admitting  this  conclusion,  however,  the  plaintiff  claims  that  the  defendant 
could  not  purchase  the  premises  at  the  sheriffs  sale  or  receive  the  title  thereto 
by  his  conveyance,  and,  therefore,  the  title  is  still  in  the  plaintiff,  and,  of 
course,  she  may  maintain  this  action.  In  answer  to  this  proposition,  counsel 
for  the  defendant  insists  that,  upon  the  testimony,  the  sale  was  made  to  Rus- 
sell, who  had  capacity  to  purchase,  and  not  the  bank,  and  that  the  subsequent 
conveyance  to  the  latter,  by  the  assignment  or  direction  of  the  former,  are  res 
inter  alios  acta^  which  do  not  concern  the  plaintiff,  and  about  which  she  cannot 
inquire.  The  court  has  found  that  sale  was  made  to  the  bank  and  not  RusselL 
Upon  the  evidence,  and  in  the  nature  of  things,  it  is  plain  that  ^^  Edwin  Rus- 
sell, manager  of  the  Bank  of  British  Columbia,''  in  bidding  upon  property  sold 
upon  a  decree  in  favor  of  his  principal,  the  exact  amount  due  his  principal,  and 
to  which  the  sheriff's  deed  was  made,  by  his  verbal  direction  to  the  bank's 
attorney,  was  simply  acting  as  the  agent  of  the  bank.  Upon  their  face,  the 
words  '^  manager,"  etc.,  appended  to  the  name  of  Russell,  are  not  to  be  taken 
as  a  mere  descriptio  personcBy  but  rather  as  a  declaration  that  he  was  acting  — 
managing  —  for  the  bank,  and  not  himself;  and  there  is  nothing  in  the  evi- 
dence or  the  circumstances  of  the  case  that  indicates  the  contrary. 

But  it  is  immaterial  what  the  fact  is  in  this  respect.  In  either  case  the  ques- 
tion recurs:  Did  the  bank  take  title  by  the  conveyance?  Because,  if  it  did 
not,  the  title  is  still  in  the  plaintiff.  The  cases  cited  by  the  counsel  for  the 
defendant,  Bailey  v.  Le  Roy,  2  Edw.  Ch.,  515;  Frizzle  v.  Veach,  1  Dana,  211; 
Ehleringer  v,  Moriarty,  id.,  78;  McLure  v.Englehart,  17  111.,  47;  Voorhees  v. 
IJnited  States  Bank,  10  Pet.,  449,  to  show  that,  upon  a  judicial  sole,  when  the 
conveyance  is  made  to  a  third  person  by  the  direction  of  the  purchaser,  the 
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jndgraent  debtor  or  mortgagor  cannot  question  the  snfHciency  of  such  direction, 
or  the  right  of  such  third  person  to  have  such  conveyance,  are  not  in  point. 
The  law  of  these  cases  Is  undoubtedly  sound.  But  the  fact  is  implied,  if  not 
expressed,  in  all  of  them,  that  there  was  a  valid  sale,  and  that  the  person  to 
whom  the  conveyance  was  ultimately  made  was  capable  of  taking  the  title 
thereby.  This  being  premised,  the  only  question  decided  in  any  of  these  cases 
was  that  the  sufficiency  of  the  assignment,  in  pursuance  of  which  the  officer 
made  the  conveyance  to  a  third  person  rather  than  the  purchaser,  was  a  ques- 
tion solely  between  such  person  and  purchaser.  In  none  of  them  does  it  ap- 
pear that  the  grantee  in  the  conveyance  was  incapable  of  accepting  it,  or  taking 
anything  by  it.  Admitting,  then,  that  the  sale  was  made  to  Russell  and  not 
to  the  bank,  th.e  question  arises  here,  not  whether  Eussell  duly  assigned  his 
right  to  the  bank,  so  as  to  entitle  it  to  the  conveyance,  but  whether  the  bank 
could  take  the  conveyance,  either  as  a  bidder  or  the  assignee  of  Kussell. 

§  1 1 60.  In  a  stiit  to  enforce  a  mortgage^  the  title  passes  only  hy  the  convey^ 
once  of  the  officer  appointed  to  make  the  sale. 

It  is  assumed  in  this  argument  by  the  defendant  that  the  more  sale  by  the 
sheriflf  upon  the  decree  of  the  circuit  court  divested  the  plaintiff  of  her  title 
to  the  premises.  But  upon  a  careful  examination  of  the  matter  I  am  satisfied, 
both  upon  reason  and  authority,  that  the  law  is  otherwise.  In  Freeman  on  Ex. 
(sec.  324),  it  is  said  that,  "In  order  to  divest  the  legal  title  held  by  the  defend- 
ant in  execution,  a  conveyance  must,  in  most  of  the  states,  be  made  by  the 
proper  officer,  in  pursuance  of  a  prior  levy  and  sale."  The  purchaser,  "though 
he  is  entitled  on  demand  to  receive  a  conveyance,  cannot  be  treated  as 
the  owner  of  the  property  till  it  has  vested  in  him  by  a  deed  executed  by 
the  proper  authority."  See,  also,  id.,  sec.  333.  To  the  same  effect  is  Rorer 
on  Jud.  Sales,  sec.  357;  Bouvier,  verba  Sale,  19.  By  the  Or.  Civ.  Code  (sees. 
296,  301,  304),  it  is  provided  that  a  sale  of  real  propert}*^  upon  execution,  ex- 
cept leaseholds  of  less  than  two  years,  is  conditional  —  subject  to  redemption 
within  sixty  days  from  the  confirmation  of  sale.  But  if  no  redemption  is  made 
within  the  time  prescribed,  the  purchaser  is  entitled  to  a  conveyance  and  also 
the  possession  of  the  premises  in  the  meantime.  A  sale  of  real  property, 
whether  judicial  or  voluntary,  does  not  pass  title,  but  only  gives  a  right  to  a 
conveyance  of  the  same  according  to  the  terms  thereof.  A  sale  by  a  sheriff 
is  within  the  statute  of  frauds,  and  no  title  passes  except  upon  the  executibn 
of  a  deed  by  him.  4  Kent.,  434.  In  some  of  the  New  England  states  no 
conveyance  is  necessary  upon  a  forced  sale,  as  the  sheriff's  return,  in  analogy 
to  his  return  upon  an  degit  in  England,  constitutes  the  title  of  the  purchaser. 
But  wherever,  as  in  this  state,  a  conveyance  is  required,  or  rather  wherever  it 
is  not  expressly  otherwise  provided,  no  title  vests  in  the  purchaser  at  a  judicial 
sale  until  the  officer  making  the  same  executes  a  conveyance  to  him.  In 
Schemerhorn  v,  Merrill,  1  Barb.,  517;  Smith  v.  Colvin,  117  id.,  157;  McMillan 
V.  Richards,  9  Cal.,  412;  People  v.  May  hew,  26  id.,  656;  Page  v.  Rogers,  31 
id.,  300,  it  was  held,  under  statutes  substantially  the  same  as  that  of  Oregon, 
that  a  sale  by  a  sheriff  did  not  vest  the  title  to  the  premises  in  the  purchaser, 
but  the  execution  and  delivery  of  his  deed  therefor. 

This  being  so,  the  title  to  the  premises  at  the  date  of  the  execution  of  the 
sheriff^s  deed  to  the  defendant  was,  notwithstanding  the  sale,  in  the  plaintiff,  and 
the  defendant  being  then  forbidden  to  transact  any  business  in  this  state,  and 
therefore  incapable  of  accepting  said  conveyance  or  receiving  any  right  under 
iiy  the  same,  so  far  as  it  is  concerned,  was  and  is  void  and  of  no  effect,  and  the 
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title  remains  and  is  in  the  plaintiff.  And  this  is  so,  even  upon  the  assumption 
that  the  sale  was  made  to  Russell ;  but  the  fact  being  that  it  was  made  to  the 
defendant,  the  conveyance  is  also  void  for  want  of  a  valid  sale.  A  sale  is  a 
contract  to  which  there  must  be  two  parties  capable  in  law  of  contracting. 
But  the  defendant  was  incapable  of  either  buying  or  selling  in  Oregon,  and  a 
purchase  by  it  or  in  its  name  was  of  no  more  effect  here  than  if  it  was  actually 
then  non-existent. 

Neither  did  the  confirmation  of  this  supposed  sale  operate  to  validate  the 
contract  or  to  enable  the  defendant  to  take  anything  under  iL  True,  the  code 
declares  that  "  the  order  of  confirmation  is  a  conclusive  determination  of  the 
regularity  of  the  proceeding  concerning  such  sale,"  Or.  Civ.  Code,  sec.  293. 
But  certainly  a  determination  that  the  proceedings  of  the  sheriff  in  conducting 
the  sale  in  obedience  to  the  process  are  regular  does  not  include  the  question 
of  the  bidder's  capacity  to  purchase  and  receive  the  title.  The  purchaser  may 
be  an  infant,  a  married  woman  or  an  alien  enemy,  but  if  he  pays  the  price  bid, 
and  the  proceedings  by  the  sheriff  are  according  to  law,  the  sale  will  be  con- 
firmed. The  question  of  the  capacity  of  the  purchaser  to  contract  or  receive 
the  title  is  not  before  the  court  upon  a  motion  to  confirm  a  sale,  at  least  un- 
less specially  made,  which  is  not  claimed  to  have  been  done  here.  This  is  a 
matter  which  could  concern  no  party  to  the  proceeding  but  himself,  and  there- 
fore, in  this  respect,  he  buys  at  his  peril.  Neither  did  the  decree  of  sale  give 
the  defendant  any  right  in  or  to  the  premises,  but  only  the  right  to  have  the 
same  sold  according  to  law  to  satisfy  its  demand.  McMillan  v.  Richards,  9 
Cal.,  411. 

But  it  is  further  maintained  by  counsel  for  the  defendant  that  the  question 
of  the  validity  of  the  mortgage  having  been  determined  by  the  decree  of  sale, 
and  the  mortgagee,  the  defendant,  being  in  possession  of  the  mortgaged  prem- 
ises, the  mortgagor,  the  plaintiff,  cannot  maintain  an  action  to  recover  posses- 
sion, citing  Brobst  v.  Brock,  10  Wall.,  519.  This  case  went  to  the  supreme  court 
from  Pennsylvania,  and  so  far  as  the  right  of  a  mortgagee  in  possession  is  con- 
cerned, was  decided  upon  the  rule  of  the  common  law,  which  upon  this  point 
still  prevails  in  that  state.  The  court  states  it  to  be,  that,  as  between  the  parties 
to  a  mortgage,  "  it  is  a  grant  which  operates  to  transmit  the  legal  title  to  the 
mortgagee,  and  leaves  the  mortgagor  only  a  right  to  redeem."  After  breach 
of  the  condition,  the  mortgagee  may  enter  or  maintain  an  action  for  the  posses- 
sion, and  having  entered,  he  cannot  be  dispossessed  by  the  mortgagor  while  the 
mortgage  is  in  force.  It  is  not  necessary  to  stop  here  and  inquire  whether  the 
defendant,  being  incapable  of  holding  or  possessing  any  property  in  this  state 
under  any  circumstances,  could  avail  itself  of  this  defense,  even  if  the  common 
law  were  in  force  in  this  state  upon  this  point. 

§  1161,  In  Oregon  a  mortgage  is  vierely  a  security  for  money  ^  and  the  mort- 
gagee is  not  entitled  to  possession  until  there  has  been  a  sale  and  conveyance. 

But  what  is  called  the  equitable  doctrine  in  regard  to  the  rights  of  parties  to 
a  mortgage  is  now  the  law  of  this  state.  In  Anderson  v.  Baxter,  4  Oreg.,  110, 
and  Roberts 'z;.  Sutherlin,  id.,  222,  the  supreme  court  of  the  state  held  that  a  mort- 
gage was  a  mere  security ;  that  therefore  the  mortgagee,  is  the  owner  of  the 
premises,  and  entitled  to  the  possession  thereof  until  a  sale  under  a  decree  to 
enforce  the  lien  of  the  mortgagor;  and  this  rule  was  followed  by  this  court  in 
Witherill  v.  Wiberg,  4  Saw.,  232,  wherein  it  was  held  that  prior  to  such  sale  the 
mortgagor  could  not,  under  any  circumstances,  hold  the  possession  of  the  mort- 
gaged premises  for  the  satisfaction  of  his  debt  without  the  consent  of  the 
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mortgagee.  It  also  appears  that  the  conveyance  to  the  defendant  was  executed 
bj  a  sheriff  other  than  the  one  who  made  the  sale.  This  appears  to  be  in  direct 
violation  of  both  the  general  rule  and  the  statute  of  the  state  upon  the  subject, 
which  latter  provides  that  a  sheriff  going  out  of  office  shall  nevertheless  *^  com- 
plete the  execution  of  all  final  process  which  he  has  begun  to  execute "  (Or. 
Civ.  Code,  sec.  986;  see,  also,  Freeman  on  Ex.,  sec.  327),  and  therefore  it  must 
be  void  for  this  reason.  But  as  this  point  wajs  not  made  by  counsel  the  decision 
of  the  case  will  not  be  rested  upon  it. 

The  plaintiff  is  entitled  to  recover,  and  there  must  be  a  finding  of  fact  and 
law  in  accordance  with  this  opinion. 

RUNYAN  t?.  COSTER. 
(14  Peters,  122-183.    1840.) 

Opinion  by  Mb.  Justick  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  from  tjhe  circuit 
€ourt  of  the  United  States  for  the  eastern  district  of  Pennsylvania.  It  is  an 
action  of  ejectment  brought  to  recover  possession  of  about  two  hundred  and 
thirteen  acres  of  land,  in  the  township  of  Norwegian,  in  the  county  of  Schuyl- 
kill. Upon  the  trial,  the  lessors  of  the  plaintiff  gave  in  evidence  a  warrant 
issued  by  the  secretary  of  the  land  office,  in  the  commonwealth  of  Pennsylvania, 
authorizing  a  survey  for  Benjamin  Pott,  for  the  quantity  of  land  applied  for  by 
him,  bearing  date  the  23d  of  December,  in  the  year  1S24.  And  also  a  survey 
of  the  land,  containing  two  hundred  and  thirteen  acres  and  fifteen  perches, 
accepted  on  the  11th  August,  1825,  embracing  the  land  in  controversy;  together 
with  a  deed  from  Benjamin  Pott  and  his  wife  to  John  O.  Coster,  John  Hone, 
Moses  Jaques  and  Thomas  K.  Mercien,  for  the  same  premises,  bearing  date  the 
17th  of  March' in  the  year  1830,  conveying  to  them  in  fee-simple  the  said  lands, 
upon  certain  trusts  therein  specified,  to  the  sole  use  and  behoof  of  the  several 
individual  stockholders  of  the  corporation  known  under  the  name,  style  and 
title  of  the  New  York  4fe  Schuylkill  Coal  Company.  And  further  gave  in  evi- 
dence, a  deed  from  Moses  Jaques,  one  of  the  trustees,  to  John  O.  Coster  and 
Thomas  Mercien,  the  two  surviving  trustees  named  in  the  last-mentioned  deed, 
bearing  date  the  25th  of  July,  1837,  releasing  and  conveying  to  his  said  co- 
trustees, in  fee-simple,  all  his  right,  title,  interest  and  trust,  in  law  or  equity,  in 
the  premises,  to  have  and  to  hold  the  said  tract  of  land  to  them,  their  heirs  and 
assigns,  forever;  to  such  uses  and  upon  such  trusts  as  are  mentioned  and  con- 
tained in  said  deed.  The  death  of  John  Hone,  one  of  the  trustees  named  in 
the  first-mentioned  deed,  having  been  proved,  and  that  the  defendant,  John 
Runyan,  was  in  possession  of  the  premises  when  the  suit  was  commenced,  the 
plaintiff  rested  the  cause;  and  thereupon  the  defendant,  without  offering  any 
evidence,  insisted  and  prayed  the  court  to  charge  the  jury  that  upon  this  evi- 
dence the  plaintiff  was  not  entitled  to  recover.  The  court  refused  to  give  such 
charge;  but,  on  the  contrary,  directed  the  jury  that  the  plaintiff  was  entitled 
to  recover;  whereupon  the  defendant  tendered  a  bill  of  exceptions. 

The  question  presented  by  this  bill  of  exceptions  is,  whether  the  lessors  of 
the  plaintiff,  being  trustees  of  a  corporation  in  the  state  of  New  York,  could, 
under  the  laws  of  the  state  of  Pennsylvania,  take  the  estate  conveyed  by  Ben- 
jamin Pott  and  his  wife  to  the  trustees  of  that  incorporation.  If  the  lessors 
of  the  plaintiff  had  the  legal  estate  in  the  premises  in  question  vested  in  them, 
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their  right  to  recover  followed  as  matter  of  course;  nothing  having  been  shown 
on  the  part  of  the  defendant  to  impugn  that  right. 

§  1 163.  General  view  of  the  rights  and  powers  of  a  corporation^ 

The  rights  and  powers  of  a  corporation  were  very  fully  examined  and  illus- 
trated by  this  court,  at  the  last  term,  in  the  case  of  The  Bank  of  Augusta  v. 
Earle,  13  Pet.,  684  (§§  1123-85,  supra).  In  which  case,  and  in  various  other 
cases  decided  in  this  court,  a  corporation  is  considered  an  artificial  being,  exist- 
ing only  in  contemplation  of  law;  and  being  a  mere  creature  of  the  law,  it  pos- 
sesses only  those  properties  which  the  charter  of  its  creation  confers  upon  it^ 
either  expressly,  or  as  incidental  to  its  very  existence.  That  corporations  cre- 
ated by  statute  must  depend  for  their  powers,  and  the  mode  of  exercising  them, 
upon  the  true  construction  of  the  statute.  A  corporation  can  have  no  legal 
existence  out  of  the  sovereignty  by  which  it  is  created,  as  it  exists  only  in  con- 
templation of  law,  and  by  force  of  the  law ;  and  that  when  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no  existence.  It 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty. But,  although  it  must  live  and  have  its  being  in  that  state  only,  yet  it 
does  not  follow  that  its  existence  there  will  not  be  recognized  in  other  places; 
and  its  residence  in  one  state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  The  corporation  must  show  that  the  law  of  its  cre- 
ation gave  it  authority  to  make  such  contracts.  Tet,  as  in  the  case  of  a  natural 
person,  it  is  not  necessary  that  it  should  actually  exist  in  the  sovereignty  in 
which  the  contract  is  made.  It  is  sufficient  that  its  existence  as  an  artificial 
person  in  the  state  of  its  creation  is  acknowledged  and  recognized  by  the  state, 
or  nation  where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the  laws 
of  that  place  to  exercise  there  the  powers  with  which  it  is  endowed.  Every 
power,  however,  which  a  corporation  exercises  in  another  state  de()ends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exercised;  and  a  cor-, 
poration  can  make  no  valid  contract  without  the  sanction,  express  or  implied, 
of  such  sovereignty,  unless  a  case  should  be  presented  in  which  the  right 
claimed  by  the  corporation  should  appear  to  be  secured  by  the  constitution  of 
the  United  States. 

§  1168.  Power  of  corporation  created  hy  one  stat^  to  hold  lands  in  another;, 
assent  of  latter  necessary. 

Under  this  general  view  of  the  rights  and  powers  of  a  corporation,  and  the 
limitation  upon  the  exercise  of  such  powers  in  places  out  of  the  jurisdiction 
where  granted,  the  application  of  them  to  the  case  now  before  the  court  is  the 
next  subject  of  inquiry.  The  powers  vested  in  the  trustees  of  the  New  York 
&  Schuylkill  Coal  Company,  and  the  right  to  take  the  estate  and  execute  the 
trusts  vested  in  them  by  the  deed  from  Benjamin  Pott  and  his  wife,  will  depend 
upon  the  act  of  incorporation  by  the  legislature  of  New  York,  of  the  18th  of 
April,  1823.  The  recital  in  that  act  shows  that  the  incorporation  was  granted 
for  the  purpose  of  supplying  the  city  of  New  York  and  its  vicinity  with  coal ; 
and  that  the  company  had,  at  great  expense,  secured  the  purchase  of  valuable 
and  extensive  coal  lands  in  the  state  of  Pennsylvania ;  and  that  the  legislature, 
being  disposed  to  encourage  the  development  of  our  internal  resources,  and 
being  sensible  of  the  importance  of  a  supply  of  fuel  to  the  city,  and  for  the 
better  security  of  the  persons  investing  their  money  in  an  undertaking  so  exten- 
sive, and  requiring  so  large  a  capital,  granted  the  incorporation,  with  the  usual 
powers  of  a  body  corporate;  and  giving  to  the  corporation  the  right  to  pur- 
chase^ hold  and  convey  any  eatate,.real  or  personal^  for  the  use  of  thd  said  cor- 
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poration;  provided,  that  the  real  estate  or  their  interest  therein,  so  to  be  holden, 
shall  be  such  only  as  shall  be  requisite  to  promote  and  obtain  the  objects  of  the 
incorporation.  The  right  to  purchase  and  bold  real  estate  is,  therefore,  ex- 
pressly vested  in  this  corporation ;  and  the  recitals  show  that  this  power  was 
granted  with  special  reference  to  the  purchase  of  lands  in  the  state  of  Penn- 
sylvania. And  the  deeds  given  in  evidence  show  that  the  legal  estate  in  the 
lands  in  question  is  vested  in  the  lessors  of  the  plaintiff,  in  trust  for  the  stock- 
holders; and  the  trusts  therein  declared  are  for  the  purposes  of  carrying  into 
execution  the  great  and  leading  object  of  the  corporation.  The  capacity,  there- 
fore, of  the  lessors  of  the  plaintiff  to  take  the  lands  in  question  for  the  use  of 
the  stockholders  of  this  incorporation  is  very  clearly  shown.  And  the  right  to 
hold  the  lands  must  depend  u|()on  the  assent  or  permission,  either  express  or 
implied,  of  the  state  of  Pennsylvania. 

§  11 64.  Under  the  laws  of  Pennsylvania  (act  of  April  5,  183S)^  oorpora- 
tions  may  take  and  hold  lands  in  that  state^  subject  to  forfeiture  to  the  state  hy 
proceedings  in  its  hehMf 

The  policy  of  that  state  upon  this  subject  is  clearly  indicated  by  the  act  of 
the  6th  of  April,  1833,  relative  to  the  escheat  of  lands  held  by  corporations 
without  the  license  of  the  commonwealth.  It  recites  that  whereas  it  is  con- 
trary to  the  laws  and  policy  of  the  state  for  any  corporation  to  prevent  or  im- 
pede the  circulation  of  landed  property  from  man  to  man,  without  the  license 
of  the  commonwealth,  and  no  corporation,  either  of  this  state  or  of  any  other 
state,  though  lawfully  incorporated,  can,  in  any  case,  purchase  lands  within  this 
state,  without  incurring  the  forfeiture  of  said  lands  to  the  commonwealth,  un- 
less such  purchase  be  sanctioned  and  authorized  by  an  act  of  the  legislature; 
but  every  such  corporation,  its  feoffer  or  feoffers,  hold  and  retain  the  same,  sub- 
ject to  be  devested  or  dispossessed  at  any  time  by  the  commonwealth,  accord^ 
ing  to  due  course  of  law.  The  plain  and  obvious  policy  here  indicated  is,  that 
although  corporations,  either  in  that  or  any  other  s^ate  (no  distinction  being 
made  in  this  respect),  may  purchase  lands  within  the  state  of  Pennsylvania, 
yet  they  shall*  be  held  subject  to  be  devested  by  forfeiture  to  the  common- 
wealth. And  the  act  then  points  out  the  mode  and  manner  in  which  proceed- 
ings shall  be  Instituted  and  carried  on  to  enforce  the  forfeiture ;  necessarily 
implying,  that  until  such  claim  to  a  forfeiture  is  asserted  by  the  state,  the  land 
is  held  subject  to  be  devested  by  due  course  of  law,  instituted  by  the  common- 
wealth alone;  and  this  conclusion  is  fortified  by  the  provision  in  the  fourth 
section  of  the  act,  that  the  rights  of  common  informers  in  relation  to  escheats 
shall  not  apply  to  proceedings  under  this  statute.  But  it  is  made  the  exclu- 
sive duty  of  the  escheator  to  prosecute  the  right  of  the  commonwealth  to  such 
lands. 

The  doctrine  of  the  supreme  court  of  Pennsylvania,  in  the  case  of  Leazure 
V.  Hillegas,  7  Serg.  &  R,  313,  is  directly  applicable  to  this  case.  The  question 
then  before  the  court  was  as  to  the  right  of  the  Bank  of  North  America  to 
purchase,  hold  and  convey  the  lands  in  question;  and  the  court  took  the  dis- 
tinction between  the  right  to  purchase  and  the  right  to  hold  lands,  declaring 
them  to  be  very  different  in  their  consequences;  and  that  the  right  of  a  cor- 
poration in  this  respect  was  like  an  alien,  who  has  power  to  take,  but  not  to 
hold  lands;  and  that,  although  the  land  thus  held  by  an  alien  may  be  subject 
to  forfeiture  after  office  found,  yet  until  some  act  is  done  by  the  government^ 
according  to  its  own  laws,,  to  ve^t  the  estate  in  itself^  it  remains  in  the  alien, 
who  may  convey  it  to  a  purchaser;  but  he  can  convey  no  estate*  which  is  not 
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defeasible  by  the  commonwealth.  Sach  being  the  law  of  Pennsylvania,  it 
must  govern  in  this  case.  Bat  the  principle  has  received  the  sanction  of  this 
court,  in  the  case  of  Fairfax  v.  Hunter,  7  Cranch,  621 ;  where  it  is  said  that  it 
is  incontrovertibly  settled  upon  the  fullest  authority,  that  the  title  acquired  by 
an  alien,  by  purchase,  is  not  devested  until  office  found. 

§  1165.  S2ich  right  of  forfeiture  can  be  exercised  only  within  the  dis- 

cretio7i  of  the  state,  and  cannot  be  set  up  in  defense  in  an  ejectment  suit. 

We  do  not  enter  at  all  into  an  examination  of  the  question  whether  any,  and 
if  any,  which,  of  the  English  statutes  of  mortmain  are  in  force  in  Pennsylvania; 
but  place  our  decision  of  this  case  entirely  upon  the  act  of  that  state,  of  the 
6th  of  April,  1833,  and  the  doctrine  of  the  supreme  court  in  the  case  of  Lea- 
zure  V.  HiUegas,  which  we  think  clearly  establish  the  right  of  the  lessors  of 
the  plaintiff  to  hold  the  premises  in  question,  until  some  act  shall  be  done  by 
the  commonwealth  of  Pennsylvania,  according  to  its  own  laws,  to  devest  that 
right,  and  to  vest  the  estate  in  itself.  The  legal  estate  is  accordingly  in  the 
lessors  of  the  plaintiff,  and  the  defendant  cannot  set  up  any  right  of  forfeiture 
which  the  state  of  Pennsylvania  may  assert.  That  is  a  matter  which  rests 
entirely  in  the  discretion  of  that  state.  The  judgment  of  the  circuit  court  is 
accordingly  affirmed,  with  costs. 

RAILROAD  COMPANY  «.  HARRia 
(12  Wallace,  65-88.    1870.) 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
District  of  Columbia.  Harris  sued  the  Baltimore  &  Ohio  Eailroad  Company 
for  injuries  which  .he  received  by  a  collision.  The  declaration  sets  out  that  the 
company  is  a  corporation  established  by  law  by  the  name  of  the  Baltimore  & 
Ohio  Railroad  Company,  having  a  legaJ  and  recognized  existence  within  the 
limits  of  the  District  of  Columbia,  and  exercising  there  their  corporate  rights 
and  privileges  in  the  making  of  contracts  and  receiving  freight  and  passengers 
for  transportation  upon  their  roads  from  the  city  of  Washington  to  the  Ohio 
river;  that  at  the  city  of  Washington,  on  the  23d  of  October,  1864,  the  plaint- 
iff, wishing  to  be  transported  by  the  company  over  their  roads  to  the  Ohio 
river  and  towards  the  city  of  Columbus  in  the  state  of  Ohio,  for  the  sum  of 
$15  paid  to  the  company,  purchased  of  them  a  ticket  for  a  seat  and  passage  in 
their  cars,  to  be  transported  along  their  roads  from  the  city  of  Washington  to 
the  Ohio  river  and  towards  the  city  of  Columbus;  that  in  pursuance  of  this 
contract  he  took  his  seat  in  one  of  the  cars  of  the  company;  that  the  company, 
in  consideration  of  the  money  so  paid,  undertook  and  promised  to  transport  him 
safely  to  the  Ohio  river;  that  the  company  managed  their  trains  so  negligently 
and  carelessly  that  two  trains,  running  in  opposite  directions,  came  in  collision 
near  Mannington,  in  the  state  of  Virginia,  whereby  the  plaintiff  received  the 
injuries  complained  of. 

The  company  pleaded  two  pleas  in  abatement.  (1)  That  the  company  was 
not  an  inhabitant  of  the  District  of  Columbia  when  the  writ  was  served.  (2) 
That  the  company  was  not  found  in  the  District  of  Columbia  when  the  writ 
was  served. 

To  the  first  plea  Harris  replied  that  the  company  was  an  inhabitant  of  the 
District  of  Columbia  by  virtue  of  certain  acts  of  congress,  the  dates  and  titles 
of  which  are  set  forth,  and  that  they  bad  accepted  the  provisions  of  those  acts 
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and  constracted  their  roads  under  them,  availing  themselves  of  the  privileges 
thus  conferred  and  doing  business  under  them  in  the  District  of  Columbia.  To 
the  second  plea  be  replied  that  the  company  was  found  within  the  District  of 
Colombia  when  the  writ  was  served,  and  was  within  the  jurisdiction  of  the 
court  by  virtue  of  the  acts  of  congress  mentioned  in  the  first  replication.  The 
company  demurred  to  these  replications.  The  demurrers  were  overruled.  The 
company  thereupon  filed  the  general  issue  of  not  guilty.  The  cause  was  tried 
by  a  jury  and  a  verdict  found  for  the  plaintiff,  upon  which  judgment  was 
entered. 

Upon  the  trial  the  counsel  for  the  company  prayed  the  court  to  instruct  the 
jury  that  upon  the  evidence  before  them  the  plaintiff  was  not  entitled  to  re- 
cover. The  court  refused  to  give  this  instruction,  and  the  company  excepted. 
Other  exceptions*  appear  by  tbS  record  to  have  been  taken,  but  they  were  not 
embodied  in  a  bill  of  exceptions  and  we  cannot  therefore  consider  them.  The 
errors  insisted  upon  here,  at  the  first  argument  of  the  case,  were:  The  over- 
ruling of  the  demurrers  to  the  replication  to  the  pleas  in  abatement.  The 
refusal  of  the  court  to  give  the  instruction  above  set  forth.  And  that  the  deo- 
laration  is  fatally  defective,  wherefore  the  judgment  should  have  been  arrested 
and  must  now  be  reversed. 

When  the  case  was  first  considered  by  this  court  in  conference,  it  was  found 
that  while  all  the  judges  were  of  opinion  that  the  judgment  should  be  affirmed, 
there  was  a  difference  of  opinion  upon  the  question  whether  the  acts  of  con- 
gress and  the  statutes  of  Virginia  relating  to  the  company  created  a  new  and 
distinct  corporation  in  the  District  of  Columbia  and  in  the  state  of  Virginia 
respectively,  or  whether  they  were  only  enabling  acts  in  respect  to  the  cor- 
poration under  the  name  of  the  ^^  Baltimore  &  Ohio  Bailroad  Company,"  as 
originally  created  by  the  state  of  Maryland.  Subsequently  the  question  was 
ordered  to  stand  for  reargument  and  it  has  been  reargued  by  the  counsel  on 
both  sides.  As  the  solution  of  this  question  must  determine,  to  a  large  extent, 
the  grounds  upon  which  the  judgment  of  the  court  is  to  be  placed,  it  is  neces- 
sary carefully  to  consider  the  subject. 

The  Baltimore  &  Ohio  Bailroad  Company  was  incorporated  by  an  act  of 
the  legislature  of  Maryland,  passed  on  the  28th  of  February,  1827.  On  the 
8th  of  March  following,  the  legislature  of  Virginia  passed  an  act  whereby, 
after  reciting  the  Maryland  act,  it  was  declared  "that  the  same  rights  and 
privileges  shall  be  and  are  hereby  granted  to  the  aforesaid  company  within  the 
territory  of  Virginia,  and  the  said  company  shall  be  subject  to  the  same  pains, 
penalties  and  obligations  as  are  imposed  by  said  act,  and  the  same  rights,  privi- 
leges and  immunities  which  are  reserved  to  the  state  of  Maryland  or  to  the 
citizens  thereof  are  hereby  reserved  to  the  state  of  Virginia  and  her  citizens." 
Several  other  statutes  relating  to  the  company  were  subsequently  passed  in 
Virginia,  but  they  do  not  materially  affect  the  question  under  consideration, 
and  need  not  be  more  particularly  adverted  to.  By  an  act  of  the  legislature 
of  Maryland,  of  the  22d  of  February,  1831,  the  company  was  authorized  to 
build  a  lateral  road  to  the  line  of  the  District  of  Columbia.  On  the  2d  of 
March,  1831,  congress  passed  an  act,  which,  after  reciting^  by  a  preamble,  the 
original  act  of  incorporation,  enacted  "  that  the  Baltimore  &  Ohio  Railroad 
Company,  incorporated  by  the  said  act  of  the  general  assembly  of  the  state  of 
Maryland,  shall  be,  and  they  are  hereby,  authorized  to  extend  into  and  within 
the  District  of  Columbia  a  lateral  railroad."  ..."  And  the  said  Balti- 
more &  Ohio  Eailroad  Company  are  hereby  authorized  to  exercise  the  same 
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poTvers,  rights  and  privileges,  and  shall  be  subject  to  the  same  restrictions  in 
the  construction  and  extension  of  the  said  lateral  road  into  and  within  the 
said  District,  as  they  may  exercise  or  bo  subject  to  under  or  by  virtue  of  the 
said  act  of  incorporation  in  the  extension  and  construction  of  any  railroad 
within  the  state  of  Maryland,  and  shall  be  entitled  to  the  same  rights,  benefits 
and  immunities  in  the  use  of  said  road  and  in  regard  thereto  as  are  provided 
in  the  said  charter,  except  the  right  to  construct  any  lateral  road  or  roads  in 
said  District  from  said  lateral  road."  A  number  of  local  regulations  follow, 
which  are  not  material  to  be  considered.  A  supplementary  act  of  the  legis- 
lature of  Maryland,  passed  March  14, 1832,  provided  that  the  stock  issued  by 
the  company  to  complete  this  lateral  road  ^' shall,  united,  form  the  capital 
upon  which  the  net  profits  derived  from  the  use  of  said  road  shall  be  appor- 
tioned,'* etc.  The  act  of  congress  of  February  26, 1834,  and  of  March  3, 1835, 
are  confined  to  matters  of  detail,  and  may  be  laid  out  of  view. 

When  the  case  was  reargued  as  directed  by  this  court,  the  counsel  for  the 
company  admitted  that  the  acts  of  congress  in  question  were*  only  enabling 
acts,  and  that  they  did  not  create  a.  new  corporation,  but  they  insisted  that  the 
acts  of  Virginia  were  of  a  different  character,  and  that  they  worked  that  result. 

§  116ft.  Acts  merely  enabling  foreign,  corporations  to  do  btcsiness  in  a  state 
do  not  create  new  companies  or  affect  ike  tights  and  liahilitiee  of  the  old  corpora- 
tions^  as  shown  ly  their  charters. 

As  regards  the  point  under  consideration  we  find  no  substantial  difference. 
In  both  the  original  Maryland  act  of  incorporation  is  referred  to,  but  neither 
expressly  or  by  implication  create  a  new  corporation.  The  company  was  char- 
tered to  construct  a  road  in  Virginia  as  well  as  in  Maryland,  'the  latter  oould 
not  be  done  without  the  consent  of  Virginia.  That  consent  was  given  upon 
the  terms  which  she  thought  proper  to  prescribe.  With  a  few  exceptions,  not 
material  to  the  question  before  us,  they  weve  the  same  as  to  powers,  privileges, 
obligations,  restrictions  and  liabilities  as  those  contained  in  the  original  char- 
ter. The  permission  was  broad  and  comprehensive  in  its  scope,  but  it  was  a 
license  and  nothing  more.  It  was  given  to  the  Maryland  corporation  as  sucn, 
and  that  body  was  the  same  in  all  its  elements  and  in  its  identity  afterwanls 
as  before.  In  its  name,  locality,  capital  stock,  the  election  and  power  of  its 
officers,  in  the  mode  of  declaring  dividends  and  doing  all  its  business,  its  unity 
t^as  unchanged..    Only  the  sphere  of  its  operations  was  enlarged. 

§  1167,  Rights  of  foreign  corporations-generally. 

In  what  it  does  in  Virginia  the  same  principle  is  involved  as  in  the  transact 
tions  of  the  Georgia  corporation  in  Alabama,  which  came  nnder  the  considera- 
tion of  this  court  in  Bank  of  Augusta  v.  Earle,  13  Pet.,  658  (§§  1123-85,  supra). 
The  distinction  is  that  here  the  assent  of  the  foreign  authority  is  express,  while 
there  it  was  implied.  A  corporation  is  in  law,  for  civil  purposes,  deemed  a 
person.  It  may  sue  and  be  sued,  grant  and  receive,  and  do  all  other  acts  not 
ultra  vires  which  a  natural  person  could  do.  The  chief  point  of  difference 
between  the  natural  and  the  artificial  person  is  that  the  former  may  do  what- 
ever is  not  forbidden  by  law;  the  latter  can  do  only  what  is  authorised  by  its 
charter.  It  cannot  migrate,  but  may  exercise  its  authority  in  a  foreign  terri- 
tory upon  such  conditions  aa  may  be  prescribed  by  the  law  of  the  place.  One 
of  these  conditions  may  be  that  it  shall  consent  to  be  sued  there*  If  it  do 
business. there  it  will  be  presumed  to  have  assented  and  will  be  bound  accord- 
ingly. Lafayette  Ins.  Co.  v.  French,  18  How.,  405  (§§  1140-45,  supra).  For 
the  purposes  of  federal  jurisdiction  it  is  regarded  as  if  it  were  a  citizen  of  the 
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state  where  it  was  created,  and  no  averment  or  proof  as  to  the  citizenship  of 
its  members  elsewhere  will  be  permitted.  There  is  a  presumption  of  law 
which  is  conclusive.  Louisville,  etc.,  R.  Co.  v.  Letson,  2  How.,  497;  Marshall 
V.  Baltimore  &  Ohio  It.  Co.,  16  id.,  829;  Ohio  &  Mississippi  R  Co.  v.  Wheeler, 
1  Black,  297. 

§  1168.  Several  0tat68  may^  iy  oompeterU  legislation^  unite  in  creating  tJie 
same  corporation^  or  in  combining  several  pre-existing  corporations  into  a  single 
one. 

We  see  no  reason  why  several  states  cannot,  by  competent  legislation,  unite 
in  creating  the  same  corporation  or  in  combining  several  pre*existing  corpora- 
tions into  a  single  ona  The  Philadelphia,  Wilmington  &  Baltimore  Railroad 
Company  is  one  of  the  latter  description.  In  the  case  of  that  company  against 
Maryland,  10  How.,  392,  Chief  Justice  Taney,  in  delivering  the  opinion  of  this 
coart,  said :  '^  The  plaintiff  in  error  is  a  corporation  composed  of  several  rail- 
road companies,  which  bad  been  previously  chartered  by  the  states  of  Mary- 
land, Delaware  and  Pennsylvania,  and  which,  by  corresponding  laws  of  the 
respective  states,  were  united  together  and  form  one  corporation,  under  the 
name  and  style  of  the  Philadelphia,  Wilmington  &  Baltimore  Eailroad  Com- 
pany. The  road  of  this  corporation  extends  from  Philadelphia  to  Baltimore." 
He  gives  the  history  of  the  legislation  by  which  this  result  was  produced.  "No 
question  was  raised  on  the  subject,  but  the  opinion  assumes  the  valid  existence 
of  the  corporation  thus  created.  The  case  was  brought  into  this  court  under 
the  twenty-fifth  section  of  the  judiciary  act  of  1789.  The  jurisdictional  effect 
of  the  existence  of  such  a  corporation,  as  regards  the  federal  courts,  is  the 
same  as  that  ci  a  copartnership  of  individual  citizens  residing  in  different 
states. 

§  1 169.  A  state  may  adopt  a  foreign  corporation. 

Nor  do  we  see  any  reason  why  one  state  may  not  make  a  corporation  of 
another  state,  as  there  organized  and  conducted,  a  corporation  of  its  own,  qiio 
ad  hoc  any  property  within  its  territorial  jurisdiction.  That  this  may  be  done 
was  distinctly  held  in  Ohio  &  Mississippi  R.  Co.  v.  Wheeler,  1  Black,  297.  It 
is  well  settled  that  corporations  of  one  state  may  exercise  their  faculties  in 
another,  so  far,  and  on  such  terms,  and  to  such  extent,  as  may  be  permitted  by 
the  latter.  Blackst<»e  Manuf  g  Co.  v.  Inhabitants,  etc.,  13  Gray,  489 ;  Bank 
of  Augusta  tf.  Earle,  IS  Pet.,  688  (§§  1123-85,  supra).  We  bold  that  the  case 
before  us  is  within  this  latter  category.  The  question  is  always  one  of  legis- 
lative intent,  and  not  of  legislative  power  or  legal  possibility.  So  far  as  there 
is  anything  in  the  language  of  the  court  in  the  case  of  Ohio  &  Missis3ippi  K. 
Co.  V.  Wheeler  in  conflict  with  what  has  been  here  said,  it  is  intended  to  be 
restrained  and  qualified  hf  this  opinion.  We  will  add,  however,  that  as  the 
case  appears  in  the  report,  we  think  the  judgment  of  the  court  was  correctly 
given.  It  was  the- case  of  an  Indiana  railroad  company  licensed  by  Ohio, 
suing  aoitizen  of  Indiana  in  the  federal  court  of  that  state. 

§  1170.  Baltim^ore  db  Ohio  Railroad  Company  suable  in  District  of  Cdumr 
bio. 

In  Baltimore  &  Ohio  R  Co.  v.  Oallahue,  12  Gratt.,  658,  it  was  held  by  the 
court  of  appeals  of  Virginia  that  the  company  was  suable  in  that  state.  In 
this  we  concur.  We  think  this  condition  is  clearly  implied  in  the  license,  and 
thsit  the  companfy,'  by  constructing  its  road  there,  assented  to  it.  The  author- 
ity of  that  case  was  recognized  by  the  court  of  appeals  of  West  Yirginia,  in 

Goshorn  v.  The  Supervisors,  1  W.  Ya.,  308 ;  and  in  Baltimore  &  Ohio  H.  Co. 
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V.  The  Supervisors,  3  id.,  319.  Here  the  question  is,  whether  the  company  was 
suable  in  the  District  of  Columbia.  In  the  case  reported  in  Grattan  it  was 
said ;  "  It  would  be  a  startling  proposition  if  in  all  such  cases  citizens  of  Vir- 
ginia and  others  should  be  denied  all  remedy  in  her  courts,  for  causes  of  action 
arising  under  contracts  and  acts  entered  into  or  done  within  her  territory,  and 
should  be  turned  over  to  the  courts  and  laws  of  a  sister  state  to  seek  redress." 
The  same  considerations  apply  to  the  case  before  us.  When  this  suit  was  com- 
menced, if  the  theory  maintained  by  the  counsel  for  the  plaintiff  in  error  be 
correct,  however  large  or  small  the  cause  of  action,  and  whether  it  were  a 
proper  one  for  legal  or  equitable  cognizance,  there  could  be  no  legal  redress 
short  of  the  seat  of  the  company  in  another  state.  In  many  instances  the  cost 
of  the  remedy  would  have  largely  exceeded  the  value  of  its  fruits.  In  suits 
local  in  their  character,  both  at  law  and  in  equity,  there  could  be  no  relief. 
The  result  would  be,  to  a  large  extent,  immunity  from  all  legal  responsibility. 
It  is  not  to  be  supposed  that  congress  intended  that  the  important  powers  and 
privileges  granted  should  be  followed  by  such  results.  But  turning  our  atten- 
tion from  this  view  of  the  subject  and  looking  at  the  statute  alone,  and  reading 
it  by  its  own  light,  we  entertain  no  doubt  that  it  made  the  company  liable  to 
suit  where  this  suit  was  brought,  in  all  respects  as  if  it  had  been  an  independ- 
ent corporation  of  the  same  locality. 

§1171.^  dernurreTy  after  several  pleadinge,  does  not  reach  hack  to  a  formal 
defect  in  a  declaration. 

We  will  now  consider,  specifically,  the  several  objections  to  the  judgment  re- 
lied upon  by  the  plaintiffs  in  error.  The  pleas  in  abatement  were  bad.  The 
demurrers  reached  back  to  the  first  error  in  the  pleadings,  and  judgment  was 
properly  given  against  the  party  who  committed  it  If  the  replications  were 
bad,  bad  replications  were  sufficient  answers  to  bad  pleas.  But  it  is  said  the 
declaration  was  bad,  and  that  the  demurrers  brought  the  defect  in  that  plead- 
ing under  review.  The  principle  has  no  application  where  the  defect  is  one  of 
form  and  not  of  substance.     Aurora  City  v.  West,  7  Wall.,  82. 

§  1172.  Plea  in  bar  waives  all  pleas  in  abatement. 

The  alleged  defect  in  the  declaration  will  be  considered  in  connection  with 
the  error  assigned  relating  to  that  subject.  But  if  the  court  decided  erro- 
neously, the  company  waived  the  error  by  pleading  over  in  bar.  If  it  were 
desired  to  bring  up  the  judgment  upon  the  pleadings  foi*  examination  by  this 
court  the  company  should  have  stood  by  the  demurrers.  In  the  proper  order 
of  pleading,  which  is  obligatory,  a  plea  in  bar  waives  all  pleas,  and  the  right  to 
plead  in  abatement.  Young  v.  Martin,  8  Wall,  354;  Aurora  City  v.  West,  7  id., 
92 ;  Clearwater  v.  Meredith,  1  id.,  42 ;  1  Chitty's  PL,  440,  441. 

§  11 73,  Joint  responsibility  of  railway  companies  h/iving  connecting  lines. 

The  bill  of  exceptions  which  brought  upon  the  record  the  refusal  of  the 
court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to  recover,  exhib- 
its, among  others,  the  following  facts:  Harris  contracted,  paid  his  money,  and 
received  his  tickets  at  the  city  of  Washington.  The  tickets  consisted  of  three 
coupons  —  one  for  his  passage  from  Baltimore  to  Columbus,  Ohio;  another  for 
his  passage  from  Washington  Junction  to  Baltimore,  and  the  third  for  his  pas- 
sage from  Washington  City  to  Washington  Junction.  It  is  necessary  to  con- 
sider only  the  two  last  mentioned.  They  are  both  headed  ^'Baltimore  & 
Ohio  Railroad,"  and  signed  "  L.  M.  Cole,  general  ticket  agent."  Above  the 
coupon  first  mentioned  is  this  memorandum:  ^^  Responsibility  for  safety  of 
person  or  loss  of  baggage  on  each  portion  of  the  route  is  confined  to  the  proprie- 
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im^g  of  that  portion  dUmeP  Each  coupon  has  printed  on  its  face  the  words 
"  Conditioned  as  above."  The  coupon  last  mentioned  gave  Harris  the  right  of 
passage  oyer  the  lateral  branch  both  in  the  District  of  Columbia  and  in  Mary- 
land. The  second  coupon  gave  him  the  same  right  in  respect  to  the  main  stem 
both  in  Maryland  and  in  Virginia.  The  instruction  asked  for  assumed  errone- 
ously that  there  were  two  corporations  under  the  same  name,  one  of  them  in 
Virginia,  and  that  the  latter  was  liable  and  alone  liable  to  the  plaintiff.  The 
attempted  limitation  of  responsibility  by  the  memoranda  at  the  head  and  on 
the  face  of  the  coupons  proceeded  upon  the  same  erroneous  assumption  as  to 
the  duality  of  the  corporate  ownership  of  the  roads. 

These  views  are  sufficiently  answered  by  what  has  been  already  said  upon 
the  subject.  But  if  we  concurred  with  the  counsel  for  the  plaintiff  in  error  we 
should  then  hold  that  the  agent  who  issued  the  coupons  was  the  agent  of  both 
corporations;  that  the  contract  was  a  joint  one;  and  that  it  involved  a  joint 
liability,  unless  the  knowledge  of  the  memoranda  on  the  coupons  and  the 
assent  of  the  plaintiff  were  clearly  brought  home  to  him.  Blssell  t;.  Michigan 
S.  &  Northern  Indiana  E.  Co.,  22  N.  Y.,  258;  Champion  v.  Bostwiok,  18  Wend., 
175 ;  Gary  v.  Cleveland  &  Toledo  R  Co.,  29  Barb.,  35 ;  Quimby  v.  Vanderbilt, 
17  N.  T.,  306;  Najao  v.  Boston  &  Lowell  E.  Co.,  7  Allen,  329;  Great  Western 
R  Co.  V.  Blake,  7  Hurlst.  &  N.,  987.  In  all  such  cases  the  burden  of  proof 
rests  upon  the  carrier.  New  Jersey  Steam  Nav.  Co.  w.  Merchants'  Bank,  6 
How.,  383  (Carribbs,  §§.220-242);  Brown  i>.  Eastern  E.  Co.,  11  Cush.,.97; 
Bean  v.  Green,  3  Fairfield,  422;  Dorr  u  New  Jersey  Steam  Nav.  Co.,  4  Sandf., 
136;  S.  C,  1  Kern.,  485.  The  bill  of  exceptions  does  not  show  that  any  testi- 
mony was  given  upon  that  subject.  The  court  was  asked  to  assume  that  the 
limitation  on  the  face  of  coupons  was  itself  conclusive,  and  to  instruct  the  jury 
accordingly.  But  having  held  the  unity  of  the  corporation,  of  the  proprietor- 
ship of  the  roads,  and  of  the  contract,  it  is  needless  further  to  consider  the 
case  in  this  aspect.    The  instruction  asked  for  was  properly  refused. 

§  1 174.  Defect  in  declaration  cured  by  averments  in  replication  admitted  by 
demurrer. 

The  jurisdiction  of  the  court  was  not  governed  by  the  eleventh  section  of 
the  judiciary  act  of  1789.  It  did  not  depend  upon  the  citizenship  of  the  par- 
ties. It  was  controlled  by  acts  of  congress  local  to  the  District.  A  citizen  of 
the  District  cannot  sue  in  the  circuit  courts  of  a  state.  Hepburn  v.  EUzey,  2 
Crancb,  445.  If  a  corporation  appear  and  defend  in  a  foreign  state  it  is  bound 
by  the  judgment.  Angell  &  Ames  on  Corp.,  §§  404,  405;  Flanders  v.  ^tna 
Ins.  Co.,  3  Mason,  168;  Cook  v.  Champlain  Transp.  Co.,  1  Denio,  98.  If  the 
declaration  were  insufficient,  the  additional  averments  in  the  replications  ad- 
mitted by  the  demurrer  to  be  true,  cured  the  defect.    Lafayette  Ins.  Co.  v. 

French,  18  How.,  405  (§§  1140-45,  supra). 

Jvdgmerii  affirmed. 

4 

STOUT  V.  SIOUX  CITY  &  PACIFIC  RAILROAD  COMPANY.  > 

>» 

(Circuit  Court  for  Nebraska:  8  McCrary,  1-9.    1881.) 

Opinion  by  MoCbaby,  J.- 

Statement  of  Facts. —  This  case  is  before  the  court  on  a  plea  to  the  juris- 
diction, which  presents  for  consideration  a  question  of  importance  in  its  appli- 
cation to  this  case,  and,  probably,  to  other  cases  in  this  district.  The  facts  are 
agreed  upon  and  are  as  follows :    Plaintiff,  a  citizen  of  Nebraska,  sues  the  de- 
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fendant,  alleging  that  it  is  a  citizen  of  Iowa,  to  recover  damages  for  personal 
injuries  sustained,  as  he  alleges,  at  .the  town  of  Blair,  Nebraska,  on  the  27th 
day  of  March,  1869,  through  the  negligence  of  defendant  in  the  management 
of  a  railroad  then  possessed  and  operated  by  it  in  Nebraska.  The  said  defend- 
ant, the  Sioux  City  &  Pacific  Railroad  Company,  was  duly  organized  and  in- 
corporated under  the  laws  of  Iowa  in  1864.  Prior  to  the  year  1870  it  built  a 
railroad  in  the  state  of  Iowa,  and  also  extended  the  same  into  and  built  a  rail- 
road in  the  state  of  Nebraska.  On  the  21st  day  of  September,  1869,  the  de- 
fendant filed  a  true  copy  of  its  original  articles  of  incorporation  in  the  oflBce 
of  the  secretary  of  state  of  the  state  of  Nebraska.  Defendant  still  owns  and 
operates  said  line  of  railroad  in  the  states  of  Iowa  and  Nebraska,  and  has 
had  from  the  beginning  its  principal  place  of  business  at  Cedar  Rapids, 
Iowa. 

§  1175.  Statutes  under  which  an  Iowa  corporation  he<)ame  a  corporation  of 
the  state  of  Nebraska. 

By  an  act  of  the  general  assembly  of  Nebraska,  approved  February  12, 1869, 
it  is  provided:  ^' That  any  railroad  company  heretofore  organized  under  the 
laws  of  the  states  of  Kansas,  Missouri  or  Iowa  is  hereby  authorized  to  extend 
and  build  its  road  into  the  state  of  Nebraska;  and  such  railroad  companies 
fihall  have  and  possess  all  the  powers,  franchises  and  privileges,  and  be  subject 
to  the  same  liabilities,  of  railroad  companies  organized  and  incorporated  under 
the  laws  of  this  state;  provided,  such  non-resident  company  shall  first  file  a 
true  copy  of  its  articles  of  incorporation  with  the  secretary  of  state,  and  shall 
comply  with  the  laws  of  Nebraska  as  to  filing  and  recording  articles  of  incor- 
poration, and  in  all  things  required  by  law  relating  to  railroads  and  otherwise 
in  this  state;  and  such  non-resident  company  shall  keep  an  office  in  this  state, 
in  some  county  in  this  state  in  which  its  road  is  or  is  proposed  to  be;  and  shall 
be  liable  to  civil  process,  to  be  sued  ajid  to  sue,  as  provided  by  law."  Gen.  St 
Neb.  1873,  p.  208. 

By  another  act  of  said  general  assembly,  approved  February  14, 1873,  it  is 
provided :  ^'  That  any  railroad  company  which  has  been  organized  under  the 
laws  of  the  states  of  Iowa,  Kansas  or  Missouri,  and  which  has  heretofore  ex- 
tended its  line  of  road  in  this  state,  or  built  any  portion  of  its  line  of  road  in 
this  state,  and  has  filed  a  true  copy  of  its  original  articles  of  incorporation  in  the 
office  of  the  secretary  of  state  of  this  state,  is,  from  the  time  of  filing  said  copy  of 
its  original  articles  of  incorporation  as  aforesaid,  hereby  declared  to  be  a  legal 
corporation  of  this  state,  and  entitled  to  all  the  rights,  privileges  and  franchises 
of  railroad  companies  organized  under  and  pursuant  to  the  laws  of  the  state  of 
Nebraska,"    Id.,  206. 

The  summons  is  returned  served  upon  the  defendant  '^  by  delivering  to,  and 
leaving  with,  Frank  Harriman,  its  managing  agent  in  this  state  and  district,  a 
certified  copy  of  this  summons,  with  all  the  indorsements  thereon.  Said  serv- 
ice was  made  in  Washington  county,  state  and  district  of  Nebraska."  The 
declaration  in  this  case  was  filed  April  27,  1874,  and  the  summons  was  served 
on  the  11th  day  of  May  in  the  same  year. 

Upon  these  facts  the  following  questions  arise  upon  the  consideration  of  the 
plea  to  the  jurisdiction:  First.  Was  the  defendant  a  foreign  corporation  at 
the  time  the  suit  was  commenced  ?  Second.  And,  if  so,  was  the  defendant  an 
inhabitant  of,  or  found  within,  the  district  of  Nebraska  at  the  time  of  the 
service  of  process  in  this  case? 

The  suit  was  commenced  and  process  served  in  April  and  May,  1874,  at 
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which  times  both  the  aots  above  named  were  in  force  —  the  latest  one  having 
been  approved  February  14, 1873.  It  is  true  that  only  the  first  of  these  aots  was 
in  force  when  the  accident  occurred  which  is  the  foundation  of  this  suit,  and 
inasmuch  as  I  am  of  the  opinion  that  the  first  act  did  not  constitute  the  defend- 
ant a  Nebraska  corporation,  it  becomes  necessary  to  consider  whether  it  is  the 
statute  in  force  at  the  tii'ne  of  the  accident,  or  that  which  is  in  force  at  the  time 
of  the  service  of  process,  that  is  to  govern  as  to  the  forum.  Upon  this  point  I 
entertain  no  doubt.  All  questions  of  jurisdiction  depending  upon  the  citizen- 
ship of  the  parties  must  be  determined  by  their  citizenship  at  the  time  of  the 
commencement  of  the  suit.    Oonolly  v.  Taylor,  2  Pet,  656. 

This  brings  us  to  the  question,  whether,  by  the  last  act  above  quoted  (that  of 
February  14,  1873),  or  by  the  two  acts  construed  together,  the  defendant  was 
created  a  corporation  of  the  state  of  Nebraska.  The  fact  is  conceded  that  the 
defendant  corporation  was  organized  under  the  laws  of  Iowa,  and  built  a  rail- 
road in  that  state,  which  was  extended  into  and  through  a  portion  of  the  ter- 
ritory of  the  state  of  Nebraska,  and  that  it  has  filed  a  true  copy  of  the  original 
articles  of  incorporation  in  the  office  of  the  secretary  of  state  of  the  state  of 
Nebraska.  The  act  of  February  14,  1873,  declares  in  plain  terms  that  these 
facts  shall  constitute  the  defendant  ^^  a  legal  corporation  of  this  state,  and  en- 
titled to  all  the  rights,  privileges  and  franchises  of  railroad  companies  organ- 
ized under  and  pursuant  to  the  laws  of  the  state  of  Nebraska."  It  is  entirely 
competent  for  the  state,  by  its  legislation,  to  determine  the  mode  of  creating 
corporations  within  its  limits,  and,  if  it  sees  fit  to  declare  that  a  foreign  cor- 
poration may  become  a  corporation  of  the  state  by  building  a  railroad  therein 
and  filing  a  copy  of  its  articles  of  incorporation  with  the  secretary  of  state,  I 
have  no  doubt  that  compliance  with  these  terms  constitutes  the  foreign  corpo- 
ration a  domestic  corporation  with  respect  to  all  its  transactions  within  such 
statei  It  follows  that  the  Sioux  City  &  Pacific  Railroad  Company  was  a  Ne- 
braska corporation  from  and  after  the  passage  of  the  act  of  February  14, 1873, 
and  therefore  was  such  at  the  time  of  the  commencement  of  this  suit  Of 
course,  if  both  plain tifif  and  defendant  were  citizens  of  Nebraska  at  the  time 
of  the  commencement  of  this  suit,  then  this  court  has  no  jurisdiction  of  the 
case,  and  the  plea  to  the  jurisdiction  must  be  sustained.  But  counsel  for 
plaintiff  insists  that  there  is  a  foreign  corporation  —  a  citizen  of  Iowa  —  whose 
corporate  name  is  The  Sioux  Oity  &  Pacific  Eailroad  Company ;  that  it  is  this 
foreign  corporation,  and  not  the  domestic  corporation  of  the  same  name,  that 
is  sued ;  and  that  plaintiff  should  be  permitted  to  make  out,  if  he  can,  a  case 
against  the  Iowa  corporation  by  proof.  His  right  to  do  this  is  clear  enough, 
provided  that  corporation  is  in  court  and  subject  to  our  jurisdiction.  Whether 
it  is  in  court  or  not  depends  upon  the  question  whether,  at  the  time  of  the 
commencement  of  this  action,  that  corporation  had  an  agent  in  Nebraska,  en- 
gaged in  the  management  of  its  business,  upon  whom  service  has  been  made. 
If  the  agent  upon  whom  the  service  was  made  was  the  agent  of  the  Nebraska 
corporation,  it  is  not  sufficient;  for  although  the  two  corporations  may  be  com- 
posed of  the  same  persons,  yet  they  are  in  law,  for  the  purpose  of  suing  and 
being  sued,  separate  and  distinct.  It  is  not  impossible  that  the  Iowa  corpora- 
tion might  have  kept  an  office  and  agents  in  Nebraska  at  the  time  this  s\iit  was 
commenced,  but,  upon  the  proofs  adduced  upon  this  hearing,  I  conclude  that 
the  person  served  was  an  agent  of  the  Nebraska  corporation,  and  not  of  the 
Iowa  corporation.    At  all  events,  it  has  not  been  shown  that  he  was  the  agent 

VouX— 88  518 


§  1 1 75.  CORPORATIONS  —  PRIVATE, 

of  the  Iowa  company  in  such  a  sense  that  service  upon  him  in  Nebraska  would 
be  a  sufficient  service  upon  that  company.  The  act  of  1875,  deSning  the  juris- 
diction of  the  circuit  courts  (18  St.,  470),  provides  that:  "No  civil  suit  shall 
be  brought  before  either  of  said  courts  against  any  person  by  any  original  proc- 
ess or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving  such  process  or  commencing 
such  proceedings,"  etc. 

It  has  been  held  that  a  corporation  created  by  one  state  may  consent  to  be 
sued  in  another,  in  consideration  of  its  being  permitted  by  law  to  exercise 
therein  its  corporate  powers  and  privileges.  Rjtilroad  Co.  v,  Harris,  12  Wall., 
65  (§§  1166-74,  8up7*a)\  Ex  parte  Schollenberger,  96  U.  S.,  369;  Knott  ». 
Southern  Life  Ins.  Co.,  2  Woods,  479.  But  the  legislature  of  Nebraska,  instead 
of  providing  that  foreign  railroad  corporations  may  extend  their  roads  into 
that  state,  upon  condition  that  they  will  consent  to  be  sued  there,  has  seen  fit 
to  provide  that  such  corporations  shall,  by  extending  their  lines  of  railroad  into 
the  state,  and  by  filing  copies  of  their  articles  of  incorporation  with  the  secre- 
tary of  state,  become  domestic  corporations,  with  all  the  powers  and  franchises 
of  other  state  corporations.  Such  corporations,  therefore,  being  citizens  of  the 
state  of  Nebraska  —  corporations  of  the  state  —  can  be  sued  by  citizens  of 
Nebraska  only  in  the  state  courts.  It  may  be  that  plaintiff  has  a  cause  of 
action  against  the  Iowa  corporation,  but  it  is  not  one  that  can  be  prosecuted  in 
this  court  upon  process  served  upon  an  agent  engaged  in  the  operation  of  the 
extended  line  of  railroad  within  the  state  of  Nebraska,  and  not  shown  to  be  an 
agent  of  the  Iowa  corporation.  It  is  not  pretended  that  there  are  two  lines  of 
railroad  in  Nebraska,  one  of  which  is  operated  by  the  Iowa  corporation  and 
the  other  by  the  Nebraska  corporation ;  but,  on  the  contrary,  it  is  conceded 
that  the  railroad  in  Nebraska  is  simply  an  extension  of  the  Iowa  road, 
and  upon  the  admitted  facts,  without  more,  we  must  conclude  that  the  per- 
son upon  whom  service  was  made  w^as  employed  in  the  operation  of  the  line 
in  Nebraska,  and  as  the  agent  of  the  Nebraska  corporation.  The  return  of 
the  marshal  is  not  conclusive  upon  the  defendant,  and  he  may  disprove  it  on 
the  hearing  of  a  plea  to  the  jurisdiction.  Yan  Rensselaer  v.  Chadwick,  7 
How.  Pr.,  297;  Litchfield  v.  Bur  well,  5  How.  Pr.,  341;  WaUis  v.  Lott,  15  How. 
Pr.,  567. 

If  the  plaintiff  thinks  that  he  can,  by  further  proof,  establish  the  fact  that 
the  person  upon  whom  the  service  was  made  was  the  managing  agent  of  the 
Iowa  corporation,  we  will  withhold  final  judgment  until  a  further  hearing  can 
be  had ;  but,  if  he  rests  the  case  upon  the  proof  as  it  now  stands,  the  plea  to 
the  jurisdiction  will  be  sustained. 

There  is  a  motion  to  dismiss  the  plea  to  the  jurisdiction,  upon  the  ground 
that  it  has  been  waived  by  the  filing  of  an  answer.  It  appears  that  some  time 
since,  the  case,  upon  the  plea  to  the  jurisdiction,  was  argued  before  Judge 
Dillon,  and  taken  under  advisement  by  him.  Pending  its  consideration,  the 
defendant  left  an  answer  with  the  clerk,  indorsed,  "  To  be  filed  subject  to  the 
plea  to  the  jurisdiction."  I  think  it  is  within  the  discretion  of  the  court  to 
hold  that  the  answer  had  not  been  filed,  within  the  meaning  of  the  rule  invoked 
by  plaintiff's  counsel,  and  that  defendant  had  not  waived  the  plea  to  the  juris- 
diction.   The  motion  to  dismiss  the  plea  is  overruled. 

Dundy,  D.  J.,  concurs. 
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OPINION   ON   FURTHER  HEARING. 

§  1176.  liule  as  to  service  of  process  on  the  officers  of  a  corporation  operating 
in  tv)o  states. 

Opinion  by  McCrart,  J. 

The  evidence  adduced  upon  the  trial  of  the  issue,  upon  the  plea  in  abatement, 
does  not  show  that  service  in  this  case  was  made  upon  an  agent  of  the  Iowa 
corporation.  It  is  true  that  the  whole  line  is  under  one  management;  that  the 
principal  oflSces  are  in  Iowa,  and  that  the  station  agent  upon  whom  service  was 
made  makes  his  reports  to  the  general  office  at  Cedar  Rapids,  Iowa.  The  line 
through  both  states  is  operated  by  one  management,  one  set  of  officers,  one 
board  of  directors,  one  set  of  stockholders.  This  the  legislature  of  Nebraska 
is  presumed  to  have  known  when  it  enacted  the  statute  declaring  that  if  an 
Iowa  railroad  company  extends  its  line  into  this  state,  and  files  its  articles  of 
incorporation,  it  "shall  be  a  legal  corporation  of  the  state."  Act  of  February 
14,  1873  (Gen.  St.,  206).  The  plain  effect  of  this  statute  is  to  constitute  the 
Sioux  City  &  Pacific  Railroad  Company,  at  least  for  jurisdictional  purposes,  a 
Ifebraska  corporation,  in  respect  to  all  its  transactions  within  this  state;  and 
the  agents  of  the  company,  conducting  its  business  in  Nebraska,  are  the  agents 
of  the  Nebraska  corporation,  otherwise  the  statute  could  have  no  effect  what- 
ever. If  the  officers  and  agents  of  this  corporation,  engaged  in  the  transaction 
of  its  business  in  Nebraska,  are  to  be  regarded  as  the  officers  and  agents  of  the 
Iowa  corporation,  it  follows  that  the  statute  has  made  it  a  Nebraska  corpora- 
tion in  name  only,  and  not  in  fact  or  in  law.  The  same  natural  persons  may 
constitute  two  or  more  distinct  corporations.  A  corporation  in  Nebraska  must 
exist  bv  virtue  of  the  law  of  this  state,  and  if  that  law  constitutes  the  defendant 
a  Nebraska  corporation,  it  matters  not  that  the  law  of  Iowa  also  constitutes  it 
a  corporation  of  that  state.  It  is  the  right  of  each  state,  in  which  a  corpora- 
tion transacts  business,  to  require  it  to  become  a  corporation  under  and  by  virtue 
of  its  own  laws.  This  right  having  been  exercised  by  the  state  of  Nebraska, 
in  a  statute  plainly  applicable  to  the  defendant,  we  must  hold  it  a  domestic 
corporation,  and  not  a  foreign  corporation,  subject  to  the  jurisdiction  of  this 
oourt.    Judgment  for  defendant  upon  the  plea  in  abatement. 

YORK  &  MARYLAND  LINE  RAILROAD  COMPANY  v.  WINANS. 

(17  Howard,  80-41.    1854.) 

Ebbob  to  II.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Opinion  by  Mb.  Justice  Campbell. 

Statement  OF  FAcrs.-r-The  plaintiff  is  a  corporation  existing  under  a  charter 
from  the  state  of  Pennsylvania,  and  authorized  to  construct  a  railroad  from 
the  town  of  York  to  the  Maryland  line.  Its  stock  was  subscribed  for  by  the 
Baltimore  &  Susquehanna  Railroad  Company,  a  Maryland  corporation,  and 
their  joint  capital  is  vested  in  a  continuous  railroad  from  the  city  of  Baltimore 
to  York.  The  management  of  the  road  is  committed  to  the  Maryland  com- 
pany, which  appoints  the  officers  and  agents  upon  it,  and  furnishes  the  rolling 
stock  necessary  for  its  operation.  The  president  and  secretary  of  the  two 
companies  are  the  same.  The  directors  of  the  Pennsylvania  corporation 
(plaintiff)  are  selected  by  the  Maryland  company,  and  are  qualified  by  a  trans- 
fer of  one  or  more  shares  of  its  stock  to  them,  shortly  before  an  election,  and 
which  they  retarn  on  vacating  their  office.    This  nominal  organization  is  made 
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necessary  by  the  charter,  which  requires  that  the  majority  of  the  officers  shall 
be  citizens  of  Pennsylvania,  and  that  annual  reports  of  the  condition  and  basi- 
Dess  of  the  company  shall  be  rendered  to  the  legislature.  To  preserve  appear- 
ances with  the  legislature,  an  annual  statement  is  made. 

In  this^y  the  gross  receipts  of  the  entire  road  for  the  year  are  ascertained,  and 
'  the  expenses  deducted ;  the  balance  is  then  divided,  one-third  being  assigned  to 
the  plaintiff,  but  no  money  passes  between  the  corporations.  In  these  expense 
accounts,  the  salaries  of  officers,  conductors  and  engineers,  the  cost  of  locomo- 
tives and  fuel,  of  the  repairs  and  insurance  of  cars,  and  the  losses  of  business, 
enter  as  constituent  items.  It  was  admitted  upon  the  trial  of  the  cause  that  a 
number  of  cars  made  according  to  the  specification  of  the  patent  of  the  de- 
fendant had  been  used  upon  the  road  without  his  license,  and  for  which  he 
brought  this  suit.  A  verdict  was  rendered  in  his  favor,  and  the  judgment 
thereon  is  brought  to  this  court,  upon  exceptions  to  the  instructions  of  the  cir- 
cuit court  to  the  jury.  The  court  charged  the  jury  that  the  road  on  which  the 
infraction  was  committed  was  held  under  a  Pennsylvania  charter  to  the  de- 
fendant in  that  court;  that  the  transportation  on  the  road  was  carried  on  by 
the  Maryland  corporation,  and  that  the  profits  accruing  from  the  use  of  the 
cars  upon  the  road,  that  is,  the  profits  of  the  infraction,  are  nominally  divided 
between  the  two  companies.  That,  upon  these  facts,  the  plaintiff  is  entitled  to 
recover  against  the  present  defendants,  whether  they  are  to  be  regarded  as 
partners,  or  as  principal,  or  agent  of  the  Maryland  corporation. 

§  1177.  A  nominal  ^Pennsylvania  railway  corporation  is  liable  for  the  in- 
fringement  of  a  patent  hy  its  partner^  a  foreign  corporation. 

The  plaintiff  complains  here  of  this  charge,  for  that  the  cars  employed  were 
not  built  by  and  did  not  belong  to  the  company;  that  they  were  the  exclusive 
property  of  the  Maryland  corporation ;  and  that  the  agreement  to  divide  the 
profits  did  not  constitute  a  partnership,  nor  evince  a  relation  of  principal  or 
agent  to  impose  a  liability.  This  conclusion  implies  that  the. duties  imposed 
upon  the  plaintiff  by  the  charter  are  fulfilled  by  the  construction  of  the  road, 
aud  that  by  alienating  its  right  to  use  and  its  powers  of  control  and  saper- 
yision,  it  may  avoid  further  responsibility.  But  those  acts  involve  an  overturn 
of  the  relations  which  the  charter  has  arranged  between  the  corporation  and 
the  community.  Important  franchises  were  conferred  upon  the  corporation  to 
enable  it  to  provide  the  facilities  to  communication  and  intercourse  required 
for  the  public  convenience.  Corporate  management  and  control  over  these 
were  prescribed,  and  corporate  responsibility  for  iheir  insufficiency  provided,  as 
a  remuneration  to  the  community  for  their  grant.  The  corporation  cannot 
absolve  itself  from  the  performance  of  its  obligations,  without  the  consent  of 
the  legislature.  Beman  v.  Rufford,  1  Sim.  (N.  S.),  550;  Winoh  t;.  B.  &  L.  B'y 
Co.,  13  Law  &  Eq.,  506. 

If,  then,  the  case  had  terminated  with  the  facts  that  the  infringement  of  the 
defendant's  patent  had  taken  place  by  the  acts  of  persons  using  the  corporate 
tiame  of  the  plaintiff,  with  the  assent  of  the  corporate  authorities,  their  liability 
would  have  been  fixed.  But  the  case  before  us  is  that  the  motive  power  on  the 
road  partly  belongs  to  the  plaintiff;  that  the  agents  aud  offit^ers  employed  are 
in  its  service  and  are  paid  by  it,  and  that  the  cars  are  fitted  and  repaired  at 
the  common  expense  of  the  two  corporations.  It  follows,  therefore,  that  the 
plaintiff  is  a  principal,  co-operating  with  another  corporation  in  the  infliction 
of  a  wrong,  and  is  directly  responsible  for  the  resulting  damage.  Nor  will  the 
plea  that  the  corporation  has  no  independent  nor  responsible  existence,  as  regards 
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the  Maryland  company,  and  that  its  display  of  a  president  and  directors,  of  . 
conductors,  engineers  and  agents,  of  annual  elections  and  annual  statements, 
import  only  a  formal  and  illusive  representation  before  the  legislature  of  Penn- 
sylvania, or  their  constituents,  of  a  compliance  with  the  conditions  of  the 
charter,  avail  the  plaintiff.  It  is  certainly  true  that  the  law  will  strip  a  cor- 
poration or  individual  of  every  disguise,  and  enforce  a  responsibility  according 
to  the  very  right,  in  despite  of  their  artiflces.  And  it  is  equally  certain  that, 
in  favor  of  the  right,  it  will  hold  them  to  maintain  the  truth  of  the  representa* 
tions  to  which  the  public  has  trusted,  and  estop  them  from  using  their  simula- 
tion  as  a  covering  or  defense.     Welland  Canal  Co.  v,  Hathaway,  8  Wend.,  480. 

The  supreme  court  of  Pennsylvania,  in  Peters  v.  Ryland,  8  Harris,  497,  has 
announced  principles  decisive  of  this  case.  The  court  held  that  the  owner 
of  a  passenger  car  employed  on  a  railroad  belonging  to  the  state,  and  the 
motive  power  and  superintendence  of  which  is  furnished  by  the  state,  is  respon- 
sible for  the  misconduct  of  the  public  agents.  It  says:  '^  The  case  before  them 
is  &ui  generis;  but  it  comes  much  nearer  to  that  class  of  decisions  in  which  it 
has  been  held  that  several  parties  engaged  in  carrying  over  different  portions 
of  the  same  line  of  conveyance,  each  sharing  in  the  profits  of  the  whole  route, 
and  of  course  of  each  section  of  it,  are  all  responsible  for  the  faithful  discharge 
of  tbetr  duty,  and  liable  to  respond  in  damages  for  any  injury  which  results 
from  the  negligence  or  unskilfulness  of  any  of  the  proprietors  and  servants." 
11  Wend.,  671 ;  18  id.,  175;  19  id.,  634.  **  The  state,  as  well  as  the  carrier,  is 
paid  for  every  passenger  transported  on  this  railroad,  which  shows  their  com* 
manity  of  interest;  and  if  there  be  a  common  liability,  that  of  the  state  can- 
not be  enforced  by  action ;  and  this  circumstance  does  not  diminish  that  of  the 
carrier;  because  they  have  a  common  interest,  however,  and  share  the  business 
of  transportation,  it  is  apparent  that,  in  holding  the  party  before  us  to  answer 
for  the  negligence  of  the  state's  agents,  we  do  not  punish  one  man  for  the  mis- 
feasance of  another's  servants." 

§  1 178.  The  court  will  take  Judicial  notice  of  the  persona  who  from  time  to 
time  preside  over  the  patent  office. 

The  objection  taken  to  the  patent,  that  it  is  signed  by  '^an  acting  commis- 
sioner of  patents,"  and  that  the  record  contains  no  averment  nor  proof  of  his 
title  to  the  office,  is  not  tenable.  The  court  will  take  notice  judicially  of  the 
persons  who  from  time  to  time  preside  over  the  patent  office,  whether  perma- 
nently or  transiently,  and  the  production  of  their  commission  is  not  necessary 
to  support  their  official  acts.  Wilson  v.  Rousseau,  4  How.,  686.  The  judgment 
of  the  circuit  court  Is  affirmed. 

BLACKBURN  v.  SELMA,  MARION  &  MEMPHIS  RAILROAD  COMPANY. 
(Circuit  Court  for  Tennessee:  3 Flippin,  525-548.    1879.) 

Statement  of  Facts. —  Bill  to  foreclose  a  mortgage.  The  facts  on  which  the 
jurisdiction  of  the  court  and  the  validity  of  the  issue  of  bonds  were  attacked 
are  stated  in  the  opinion.  The  railroad  company  issued  bonds  to  raise  money 
to  build  the  road.  Of  the  bonds  sold,  Forrest  received  $102,000  in  payment 
of  his  salary,  etc.,  and  some  of  these  he  sold  to  Blackburn.  Part  of  the  bonds 
•were  used  to  purchase  swamp  lands  in  Mississippi.  The  mortgage  executed 
to  secure  the  bonds  covered  the  property  of  the  road  in  Alabama,  Tennessee 
and  Mississippi,  including  the  swamp  lands.  The  part  of  the  road  in  Alabama 
was  sold  by  the  courts  of  Alabama,  at  the  suit  of  a  judgment  creditor. 
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Opinion  by  Hammond,  J. 

By  certain  acts  of  the  legislature  of  the  state  of  Alabama,  commencing 
February  13,  1850,  and  on  to  the  latest  act  of  December  31,  1868,  there  was 
incorporated  a  railroad  company,  finally  known  as  the  Selma,  Marion  &  Mem- 
phis Railroad  Company;  by  certain  acts  of  the  legislature  of  the  state  of 
Mississippi,  from  November  23,  1859,  to  July  21,  1870,  there  was  incorporated 
by  that  state  a  railroad  company  by  the  same  name;  and  by  certain  acts  of 
the  legislature  of  Tennessee,  from  March  2-1:,  1860,  to  February  15  and  27, 
1869,  there  was  incorporated  in  this  state  a  railroad  company  by  enacting  ver- 
hatim  the  Mississippi  act  of  November  23,  1859.  The  persons  incorporated 
were  identically  the  same,  both  in  Tennessee  and  Mississippi,  and  the  object  evi- 
dently was  to  authorize  a  consolidated  corporation  to  promote  the  scheme  of 
building  a  railroad  from  the  city  of  Memphis  across  the  state  of  Mississippi  to 
its  eastern  boundary.  Nothing  seems  to  have  been  done  in  furtherance  of  this 
enterprise  until  after  the  war,  when  by  subsequent  legislation  the  original  acts 
were  revived  and  amended  in  both  Mississippi  and  Tennessee,  with  the  evident 
purpose  of  creating,  so  far  as  could  be  done,  one  single  corporation  in  both 
states.  The  corporators  and  stockholders  met  at  Okalona,  Miss.,  on  the  9th  of 
November,  1868,  and  organized  the  company.  The  stockholders  and  corpora- 
tors resided  in  both  Mississippi  and  Tennessee.  Some  of  the  Tennessee  stock- 
holders were  delegates  from  the  city  of  Memphis  and  Shelby  county,  Tennessee, 
and  representatives  of  the  chamber  of  commerce  at  Memphis.  At  that  time 
the  only  Tennessee  legislation  was  that  of  March  21, 1860,  but  shortly  after,  on 
the  15th  of  February,  1869,  the  necessary  legislation  was  procured  reviving  the 
act  of  March  24,  1860.  There  was  never  any  separate  organization  in  the  state 
of  Tennessee.  The  Mississippi  and  Tennessee  legislation  seems  to  be  almost 
identical  throughout,  the  plan  being,  whenever  Mississippi  passed  an  act,  to  have 
it  duplicated  in  Tennessee.  The  board  of  directors  and  officers  elected  were 
largely  composed  of  residents  of  Tennessee.  It  does  not  appear  when  the 
scheme  of  consolidating  this  Mississippi  and  Teijnessee  corporation  with  the 
Alabama  corporation  was  first  conceived,  but  it  may  be  inferred  from  the  forty- 
sixth  section  of  the  Tennessee  act  of  February  15, 1869,  and  from  the  fact  that 
some  of  the  officers  of  the  Mississippi  and  Tennessee  corporation  were  likewise 
officers  in  the  Alabama  corporation ;  that  this  consolidation  was  the  one  referred 
to  and  authorized  by  the  Tennessee  legislature  by  that  act.  At  all  events,  it 
appears  by  the  proof  that  as  early  as  January  30,  1871,  the  board  of  directors 
of  the  Alabama  corporation  considered  the  matter  of  consolidation  by  adopt- 
ing articles  of  consolidation,  which  were  also  adopted  by  the  directory  of  the 
Mississippi  and  Tennessee  company  March  8, 1871,  and  by  both  directories  sub- 
mitted to  a  joint  convention  of  the  stockholders.  The  proceedings  of  this  con- 
vention do  not  fully  appear  in  the  proof,  owing,  it  is  said,  to  the  loss  of  the 
record  of  it;  but  it  does  fully  appear  by  the  testimony  that  it  was  held  and  the 
consolidation  authorized;  that  directors  were  elected  for  the  consolidated  com- 
pany, and  that  said  directors  assumed  control,  and  the  bonds  and  mortgages  in 
this  case  were  issued,  and  recite  on  their  face  the  fact  of  consolidation.  The 
consolidated  company  appears  as  a  defendant  in  this  suit,  and  by  its  answer 
makes  defense.  This  puts  the  fact  of  consolidation  beyond  dispute,  as  it  seems 
to  us,  at  least,  so  far  as  the  stockholders  of  the  several  companies,  whether 
they  be  two  or  three,  understood  it.  If  in  fact  there  was  no  consolidation,  it 
must  be  because  there  was  some  inherent  want  of  power,  or  some  fatal  irregu- 
larity, to  be  presently  considered. 
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§  1179.  A  corpo7'aiion  contractinff  as  sicch,  when  sued  on  its  contract,  is  es- 
topped to  deny  its  corporate  existence  or  the  regularity  of  its  organization. 

It  is  contended  by  the  plaintiff,  and  no  doubt  correctly,  that  a  corporation, 
contracting  as  such,  when  sued  on  the  contract,  is  estopped  to  deny  its  corporate 
existence  or  the  regularity  of  its  organization.  Nor  can  it  disprove  the  regu- 
larity and  suflSciency  of  the  original  articles  of  association,  nor  thus  repudiate 
its  debts.  Herman's  Estoppel,  §  542 ;  Bigelow's  Estoppel,  419, 420 ;  Field,  Corp., 
§386;  Abb.  Dig.  Corp.,  323,  329,  367;  United  States  Bank  v.  Dandridjare,  12 
Wheat.,  64  (§§  843-854,  supra);  Zabriskie  v,  Cleveland,  etc.,  R.  Co.,  23  How., 
331  (§§  926-931,  supra);  Adams  v.  Memphis  &  L.  R.  R.  Co.,  2  Coldw.,  645; 
Dooley  v.  Cheshire,  15  Gray,  494;  Merrick  v,  Reynolds,  101  Mass.,  385;  Priest 
V.  Essex  Co.,  115  Mass.,  380.  And  see  Chubb  v.  Upton,  95  U.  S.,  667.  In  one 
of  the  cases  cited  it  is  said  that  ^'  in  relation  to  the  question  of  acceptance  of  a 
particular  charter  by  an  existing  corporation  or  by  corporators  already  in  the 
exercise  of  corporate  functions,  the  acts  of  the  corporate  officers  are  admissible 
evidence,  from  which  the  fact  of  acceptance  may  be  inferred.  It  is  not  indis- 
pensable to  show  a  written  instrument  or  vote  of  acceptance,  or  the  corpora- 
tion books.  It  may  be  inferred  from  other  facts  which  demonstrate  that  it 
must  have  been  accepted."  Bank  of  United  States  v.  Dandridge,  12  Wheat., 
64,  71  (§§  843-854,  supra). 

§  1 180.  Estoppel  to  deny  corporate  existence  applies  in  favor  of  jurisdiction 
as  weU  as  in  favor  of  a  contract  sued  upon. 

As  we  understand  the  argument  of  the  learned  counsel  of  the  defendant,  it 
is  claimed  that  the  question  here  is  one  of  jurisdictiony  and  therefore  this  doc- 
trine of  estoppel  does  not  apply ;  however,  it  may  be  in  a  case  where  the 
defense  is  noti  estfact^im  or  some  other  plea  to  the  merits.  The  fact  that  there 
never  has  been  any  separate  organization  of  a  corporation  in  Tennessee  is  relied 
on  as  conclusive  against  the  jurisdiction,  it  being  argued  that  without  such  an 
organization  and  acceptance  of  the  charter  in  Tennessee  the  charter  is  dead  by 
non-acceptance  and  non-user  and  limitation.  Ang.  &  Ames,  Corp.,  §  81.  It  is 
said  this  failure  to  organize  separately  in  Tennessee  shows  that  the  defendant 
corporation  is  not  a  citizen  of  the  district  in  which  the  suit  is  brought,  and, 
therefore,  we  have  no  jurisdiction.  R.  S.,  §  629.  We  cannot  see  why  this  es- 
toppel is  not  as  conclusive  to  support  the  jurisdiction  as  to  support  the  contract. 
If  a  body  of  citizens  shall  assume  to  act  as  a  Tennessee  corporation,  keep  its 
headquarters  and  principal  officers  here,  as  this  did,  execute  bonds  and  mort- 
gages, including  property  lying  in  Tennessee,  and  reciting  and  showing  its 
Tennessee  charter  and  legislation  as  part  of  its  authority  to  do  those  acts,  we 
do  not  see  why  it  is  not  estopped  by  them  to  deny  its  Tennessee  citizenship  as 
well  when  the  jurisdiction  of  the  court  depends  upon  it  as  when  the  validity 
of  the  contract  is  called  in  question.  In  The  Louisville  R.  Co.  v.  Letsom,  2 
How.,  497,  559,  it  is  said  that,  "  when  the  corporation  exercises  its  powers  in 
the  state  which  chartered  it,  that  is  its  residence,  and  such  an  averment  is  suf- 
ficient to  give  the  circuit  court  jurisdiction."  And  in  this  case  and  the  case  of 
Marshall  v.  B.  &  O.  R,  16  How.,  314,  328,  and  subsequent  cases,  it  is  held  that 
the  members  of  a  corporation  are  conclusively  presumed  to  be  citizens  of  the 
state  creating  it,  and  are  estopped  to  defeat  the  jurisdiction  by  any  averment 
denying  it.  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.,  227,  233;  Mul- 
ler  V.  Dows,  94  U.  S.,  444  (§§  1574-79,  infra);  Field,  Corp.,  §§  368-376.  This 
shows  that  the  doctrine  of  estoppel  and  the  presumption  of  a  fact  which  may 
be  contrary  to  the  real  fact  itself  can  be  relied  on  to  support  the  jurisdiction 
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of  the  court,  as  well  as-  for  any  other  purpose.  We  say,  then,  that  when  par- 
ties act  as  a  corporation  in  Tennessee,  and,  claimiag  to  be  a  Tennessee  corpora- 
tion, deal  as  such,  they  are  estopped  to  deny  that  the  corporation  is  a  Tennessee 
corporation  when  sued  in  the  federal  courts  of  that  state,  and  they  can  no 
more  aver  their  non-user  of  non-acceptance  of  the  charter  under  which  they 
have  assumed  to  act  against  the  jurisdiction  of  the  court  in  which  the  corpo- 
ration is  sued  than  they  can  aver  the  fact  against  the  contract  itself. 

§  1181.  By  appearance  anda/nswer  a  foreign  corporation  waives  its  right  to 
he  s^ied  only  in  the  state  of  its  creation. 

But  the  jurisdiction  is  supported  as  well  on  other  grounds.  By  the  act  of 
the  28th  of  February,  1839  (Rev.  Stat,  §  737),  which  the  cases  just  cited  show 
to  be  applicable  to  corporations,  this  court  can  acquire  jurisdiction  over  the 
corporation  by  its  voluntary  appearance,  and  has  done  so  by  the  answer  in 
this  case.  Jones  v.  Andrews,  10  Wall,,  327;  Grade  v.  Palmer,  8  Wheat,  699. 
By  the  act  of  1789  (Rev.  Stat,  §  629)  the  defendant  must  be  a  citizen  of  the 
state  where  the  suit  is  brought;  but  these  decisions  show  that  where  the  qon- 
stitutional  requirement  of  being  citizens  of  different  states  exists,  the  plaintiff 
may  sue  the  defendant  in  any  district  where  he  is  found ;  that  is,  served  with 
process,  or  where  he  voluntarily  appears.  In  Jones  v.  Andrews,  supra,  a 
motion  to  dismiss  was  held  to  be  such  voluntary  appearance  as  waived  the 
right  of  the  defendant  to  be  sued  in  the  district  of  his  residence.  It  is  not 
necessary  to  hold  here  that  where  the  president  or  other  officer  of  the  corpo- 
ration on  whom  process  may  be  served  is  found  and  served  in  a  district  other 
than  that  of  the  state  creating  the  corporation,  such  service  will  give  jurisdic- 
tion. Where  there  is  nothing  but  the  presence  of  an  officer  of  a  non-resident 
corporation  in  the  district  to  support  jurisdiction,  it  would  not  be  acquired  by 
the  service  of  process  on  him;  but  with  or  without  the  service  of  process,  if  a 
corporation  of  a  state  other  than  that  of  tj;ie  plaintiff,  being  made  a  party, 
does  voluntarily  appear,  such  appearance  gives  jurisdiction  over  the  corpora- 
tion where  there  are  other  parties  resident  within  the  district  who  are  sued, 
as  in  this  case. 

§  1182*  An  averment  that  a  defendant  corporation  is  duly  chartered  under 
the  laws  of  a  particular  state  can  only  he  denied  hy  a  plea  in  ahatement  to  the 
jurisdiction. 

Grant,  then,  that  this  corporation  is  only  an  Alabama  and  Mississippi  corpo- 
ration, one  or  both,  being  a  necessary  party  to  this  suit  and  voluntarily  appear- 
ing, the  jurisdiction  over  it  is  complete.  It  is  true  that  the  defendant  demurred 
for  want  of  jurisdiction,  and  the  demurrer  was  decided  against  it  by  the  late 
circuit  judge,  Emmons,  and  it  seems  to  us  properly,  not  only  upon  the  merits, 
but  technically,  upon  the  record.  The  bill  avers  that  the  defendant  corpora- 
tion was  created  by  the  laws  of  Tennessee,  and  that  the  plaintiff  is  a  citizen  of 
Kentucky.  This  was  a  sufficient  averment,  and  on  the  record  the  jurisdiction 
sufficiently  appeared.  Lafayette  Ins.  Co.  v.  French,  18  How.,  404  (§§  1140-45, 
supra);  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.,  227.  If  the  aver- 
ments were  false,  the  proper  way  to  raise  the  question,  and  the  only  way,  it 
seems  to  us,  was  by  plea  in  abatement  traversing  the  fact  and  showing  the 
truth.  The  learned  counsel  seeks  to  avoid  this  by  relying  on  the  rule  that  the 
demurrer  did  not  admit  "averments  of  law  nor  averments  of  fact  in  the  bill 
which  are  contrary  to  any  fact  of  which  the  court  takes  judicial  notice;"  for 
which  he  cites  1  Danl.  Ch.  Pr.,  546.  This  averment  that  the  detendant  corpo- 
ration was  a  corporation  chartered  by  the  laws  of  Tennessee,  was  not  an  aver- 
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raent  of  a  matter  of  law  nor  an  averment  contrary  to  any  fact  of  which  we 
take  judicial  notice.  This  very  case  illustrates  that  it  is  not;  for  the  fact  relied 
upon  to  defeat  the  jurisdiction  is  that  the  charter  granted  '^  is  dead  by  non- 
user  and  non-acceptance  and  limitation,"  to  quote  the  language  of  the  brief, 
and  substantially  the  allegations  of  the  answer.  If  we  admit  that  we  take 
judicial  notice  of  the  Tennessee  statutes  creating  a  corporate  body,  as  in  the 
case  of  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.,  227,  234,  we  find 
them  in  abundance  chartering  this  corporation  or  one  for  the  same  object  and 
same  purpose,  with  same  name  and  same  parties,  as  the  Mississippi  and  Alabama 
corporations.  Acts  March  14,  1860,  p.  598;  February  15, 1869,  p.  221;  Febru- 
ary 27,  1869,  p.  345;  December  12, 1871,  p.  59;  March,  1875,  p.  48.  The  fact 
that  no  such  corporation  was  ever  organized,  and  that  the  charter  was  not 
accepted,  is  one  aliunde  all  these  statutes,  and  should  have  been  pleaded  in 
abatement,  if  relied  on  to  defeat  the  jurisdiction.  2  Abb.  Pr.,  55 ;  Conk.  Tr., 
355;  De  Sobry  v,  Nicholson,  3  Wall.,  423;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet., 
SS6;  Sheppard  v.  Graves,  14  How.,  506;  Wickliflfe  v.  O wings,  17  How.,  47; 
Jones  V,  League,  18  How^  76;  Philadelphia,  etc.,  R  Co.  v.  Quigley,  21  How^  202, 
214.  The  filing  of  an  answer,  and  perhaps  the  demurrer  itself,  waived  it;  the 
denuirrer  being  for  want  of  equity  as  well  as  to  the  jurisdiction.  See  Jones  v\ 
Andrews,  supra.  The  reservation  in  the  answer  of  the  question  of  jurisdiction 
does  not  avoid  the  effect  of  filing  it  as  a  waiver  of  jurisdiction  and  a  voluntary 
appearance.  When  the  want  of  jurisdiction  appears  by  the  bill,  it  may  be 
raised  by  demurrer^  otherwise  it  must  be  by  plea  in  abatement,  averring  the 
facts  relied  on.  It  cannot  be  taken  by  answer.  It  is  not  like  the  case  of  an 
entire  want  of  jurisdiction  of  the  person  or  subjectrmatter,  which  may  be  takecC 
advantage  of  at  any  time.  Here  the  court  can  by  voluntary  appearance  acquire 
jurisdiction ;  and  here  the  record  shows  a  case  of  jurisdiction  on  its  face.  We 
have  considered  this  question  as  if  it  were  properly  presented  on  the  final  hear- 
ing; but  it  is  by  no  means  clear  that  the  ruling  heretofore  made,  on  this  de- 
murrer, belongs  to  that  class  of  interlocutory  orders  which  may  be  reviewed 
and  set  aside  on  the  hearing.  The  decree  overruling  the  demurrer  does  not 
grant  leave  to  rely  on  it  at  the  hearing,  or  to  take  the  objection  by  answer,  and 
this  would  be,  perhaps,  the  only  method  of  avoiding  the  necessity  of  a  plea  in 
abatement,  if  it  could  be  done  at  all. 

Again,  we  may  acquire  jurisdiction  under  the  act  of  June  1, 1872  (Rev.  Stat., 
§  738),  by  reason  of  the  property  of  this  corporation  situated  within  the  district 
and  conveyed  by  the  mortgage;  and  all  that  has  been  said  by  us  on  the  sub- 
ject of  acquiring  jurisdiction  by  voluntary  appearance  under  the  act  of  Febru- 
ary 28,  1839  (Rev.  Stat.,  §  737),  applies  as  well  to  this  section.  And  it  i9 
obvious  from  the  reading  of  the  statute  that  this  jurisdiction  is  not  limited  to 
the  property  within  this  district,  as  is  claimed  by  Qounsel,  in  any  case  where 
there  is  a  voluntary  appearance.  It  is  only  where  there  is  a  decree  ^'  without 
appearanoe^^  that  the  jurisdiction  is  so  limited.  The  act  of  March  8,  1875  (18 
Stat.,  470),  for  the  first  time  in  terms  confers  jurisdiction  to  the  full  extent  of 
the  judicial  power  conferred  by  the  constitution;  but  it  will  be  found  that  the 
courts  had  already,  by  construction  of  the  acts  of  1789  and  subsequent  acts,  ex- 
tended the  jurisdiction  to  the  utmost  limits  mentioned  in  the  last  act  upon  the 
subject.  It  is  not  therefore  necessary  to  consider  the  question  whether  the  act 
of  1875  can  confer  jurisdiction  of  a  suit  brought  prior  to  the  act  itself  and 
which  was  pending  aJt  its  passage. 
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§  1183.  A  foreign  corporation  is  ^^  found  "  in  a  district  wherever  it  does  busi- 
ness in  it  according  to  law. 

I  fully  concur  with  the  opinion  of  the  learned  circuit  judge  of  the  seventh 
circuit  in  the  case  of  The  Wilson  Packing  Co.  v.  Hunter,  11  Ch,  Leg.  N".,  207, 
that  in  the  purview  of  these  acts  of  congress  a  defendant  corporation  "is 
found  "  within  this  district  whenever  it  does  business  here  by  authority  of  law, 
and  that  the  license  to  carry  on  business  implies  an  obligation  to  submit  to  the 
jurisdiction  of  the  courts  of  the  state  in  which  the  license  is  granted.  The 
supreme  court  have  held  that  such  a  condition  may  be  attached  to  the  license, 
and  the  federal  courts  acquire  jurisdiction  as  well  as  the  state  courts.  £jb 
parte  SchoUenberger,  96  U.  S.,  369.  We  have  no  general  statute  in  Tennessee 
requiring  foreign  corporations  doing  business  here  to  submit  to  the  service  of 
process,  although  there  is  such  requirement  as  to  foreign  insurance  companies. 
Code,  §  1500.  But  the  legislation  of  this  state  in  reference  to  this  company 
certainly  authorizes  it  to  own  and  operate  its  railroad  within  this  state  and 
within  this  federal  district.  It  does  own  and,  the  proof  shows,  has  graxled  its 
road  either  wholly  or  partly  within  the  district.  It  kept  its  principal  offiees 
here,  and  acted  in  all  respects  as  if  it  were  a  Tennessee  corporation.  Now, 
whether  it  was  or  not  cannot  aflfect  the  question  of  our  jurisdiction.  It  may 
be  fairly  inferred  or  implied  from  the  legislation  that  the  company  was  to  be 
suable  here  in  our  courts,  if  the  benefits  conferred  were  accepted,  as  they  have 
been.  It  is  not  necessary  that  the  law  should  especially  provide  that  the  com- 
pany should  agree  to  submit  to  the  jurisdiction  of  the  courts  in  this  state. 
This  is  perhaps  all  that  was  intended  to  be  decided  in  the  case  of  The  Kailroad 
Co.  V.  Harris,  12  Wall.,  65,  81.  An  act  of  congress  authorized  process  against 
foreign  corporations  to  be  served  on  an  agent  in  the  District  of  Columbia,  but 
it  did  not  attach  any  condition  of  this  kind  to  the  legislation  granting  the 
license,  but  it  was  implied  from  the  legislation. 

§  1184.  Jurisdiction  over  a  corporation^  state  or  foreign.  When  a  foreign  cor- 
poration is  adopted  as  a  home  corporation  and  when  only  licensed  to  do  business. 

More  than  this,  we  hold  that  it  was  not  necessary  to  have  a  separate  organ- 
ization in  Tennessee  in  order  to  make  this  a  Tennessee  corporation.  We  doubt 
if  such  was  ever  the  intention  of  the  legislature;  but  whether  it  was  or  not,  it 
was,  in  the  progress  of  the  legislation,  manifestly  changed  into  a  purpose  to 
adopt  the  Mississippi  organization  as  a  Tennessee  corporation.  When  this  is 
done  no  separate  organization  is  necessary  to  give  the  company  a  residence  in 
Tennessee;  certainly  none  is  necessary  to  make  it  suable  here.  In  the  case  of 
The  Railroad  Co.  v.  Harris,  12  Wall.,  65  (§§  1166-74,  supra),  the  legislation  of 
Virginia  and  of  the  District  of  Columbia  by  congress  was  held  only  to  license 
a  Maryland  corporation,  and  not  to  create  a  Virginia  or  District  of  Columbia 
corporation.  Whether  the  particular  legislation  does  the  one  or  the  other  was 
said  to  be  "always  a  question  of  legislative  intent."  P.  83.  In  the  case  of  the 
Ohio  &  Miss.  K.  Co.  v.  Wheeler,  1  Black,  286,  an  Indiana  corporation,  licensed 
by  Ohio,  sued  a  citizen  of  Indiana  in  a  federal  court  of  Indiana,  which  was 
held  to  be  inadmissible.  In  The  Railway  Co.  v.  Whitton,  13  Wall.,  270,  it  does 
not  clearly  appear  what  the  legislation  of  Illinois  was,  but  it  seems  to  have 
been  taken  for  granted  that  it  was  of  such  a  character  as  to  make  it  an  Ulinois 
corporation.  Yet  a  citizen  of  Illinois  could  sue  it  in  the  federal  court  of  Wis- 
consin, because  it  was  a  citizen  of  that  state,  being  also  a  Wisconsin  corpora- 
tion; and  there  could  not  be  a  corporation  or  citizen  of  any  other  state.    P.  83. 
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In  MuUer  v.  Dows,  94  IT.  S.,  444  (§§  1574-79,  infra),  the  corporations  were 
chartered  separately  in  Missouri  and  Iowa  and  subsequently  consolidated  under 
the  laws  of  botti  states ;  and  it  was  held  to  be  a  separate  corporation  in  each 
for  the  purposes  of  jurisdiction.  In  the  case  of  Williams  v.  Railroad  Co.,  3 
Dill.,  267,  the  defendant  was  held  to  be  a  Kansas  corporation,  and  that  it  was 
not,  by  the  Missouri  legislation,  made  a  corporation  of  that  state.  The  acts  of 
the  Missouri  legislature  are  not  shown  by  the  report.  From  these  cases  and 
others  it  appears  that  it  depends  upon  the  intention  of  the  legislature  in  Ten- 
nessee whether  this  corporation  is  a  Tennessee  corporation  or  only  the  corpora- 
tion of  another  state  licensed  to  operate,  within  this  state.  In  creating  a 
Tennessee  corporation  it  might  select  as  corporators  citizens  of  the  state  or 
other  states,  or  of  both  or  any  number  of  states,  or  it  might  incorporate  the 
same  citizens  as  were  incorporated  by  the  other  states,  and  give  the  same 
powers,  privileges,  etc.;  or  it  might  only  license  the  foreign  corporation  to  do 
business  here  as  a  foreign  corporation.  We  think,  on  a  careful  reading  of  the 
whole  legislation,  that  it  was  intended  to  adopt  the  corporation  of  Mississippi 
as  a  Tennessee  corporation,  and  that,  while  no  separate  organization  was  re- 
quired, yet,  for  the  purpose  of  jurisdiction,  a  separate  corporation  was,  in 
fact,  created,  with  its  status  fixed  as  a  Tennessee  corporation;  and,  for  all 
purposes,  it  was  intended  to  consolidate  them  to  the  only  extent  which  can 
be  done  under  our  system.  Therefore,  the  averment  of  the  bill  that  the  de- 
fendant was  a  corporation  created  by  the  laws  of  Tennessee  is  strictly  true. 
But  in  the  face  of  that  averment,  if  it  appear  otherwise  by  the  pleadings,  as  it 
does  here;  if  the  defendant's  counsel  is  correct  in  his  construction  of  the  legis- 
lation that  the  corporation  is  only  a  citizen  of  Mississippi  or  Alabama  or  both, 
the  jurisdiction  can  still  be  supported,  notwithstanding  the  defeictive  averment, 
if  we  are  correct  in  the  positions  we  have  assumed  on  that  subject.  MuUer  t;. 
Dows,  supra.  The  plaintiff,  being  a  citizen  of  Kentucky,  could  sue  in  the 
federal  courts  of  either  state,  and  our  jurisdiction  is  established. 

It  is  not  necessary  to  consider  what  the  effect  of  the  consolidation  is  as  to 
the  entity  of  this  corporation  —  whether  it  is  a  compact  whole  or  composed  of 
three  or  two  parts,  broken  by  state  lines,-^  because,  as  we  have  endeavored  to 
show,  in  any  view  we  can  take  of  the  facts,  we  have  jurisdiction  to  foreclose 
this  mortgage,  so  far  as  the  parties  to  the  suit  are  considered  in  their  relation 
as  citizens  to  each  other. 

Kor  is  it  necessary  to  consider  this  question  in  reference  to  the  property 
sought  to  be  foreclosed  by  decree  of  sale.  The  case  of  Muller  v,  Dows,  supra^ 
settles  the  law  to  be  that  our  decree,  if  given,  may  include  the  whole  property 
in  all  three  of  the  states  where  there  has  been  a  consolidation,  as  in  this  case. 
Copeland  v.  Railroad  Co.,  3  Woods,  651. 

§  1185.  If  a  party  othe?*wise  competent  acquires  a  title  on  purpose  to  bring  a 
suit  in  a  federal  courts  the  Jurisdiction  is  not  defeated  by  that  fact  if  the  acquisir 
ttan  is  bona  fde. 

The  next  point  to  be  considered  as  to  the  jurisdiction  is  the  allegation  made 
in  the  pleadings  that  this  suit  is  collusive.  It  is  said  Luke  P.  Blackburn  is  not 
the  real  owner  of  the  bonds  sued  on  by  him,  but  that  they  were  only  transferred 
to  him  to  give  this  court  jurisdiction,  and  really  belong  to  N.  B.  Forrest,  or  his 
estate,  he  having  died  pending  the  suit,  and  he  being  a  citizen  of  Tennessee. 
There  is  no  proof  of  this  collusive  arrangement.  It  may  be  that  Forrest  sold 
the  bonds  to  Blackburn  for  the  very  purpose  of  enabling  him  to  bring  this 
suit,  but  that  cannot  defeat  the  jurisdiction.    It  is  neither  wrong  to  entertain' 
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such  a  motive  nor  to  carry  it  oat,  and  certainly  not  fraudulent.  The  act  of 
March  3,  1875  (18  Stat,  472),  does  not  avoid  a  suit  because  of  such  a  motive.  It 
refers  only  to  simulated  and  unreal  controversies;  that  is,  controversies  between 
citizens  of  the  same  state  falsely  set  up  as  being  citizens  of  different  states. 
Barney  v.  Baltimore  City,  6  Wall.,  280;  Smith  v.  Kernocben,  7  How.,  198;  Mc- 
Donald V.  Smalley,  1  Pet.,  620;  Osborne  v.  Brooklyn  R.  R,  5  Blatch.,  366; 
Newby  V.  Oregon  Cent.  R  R,  1  Saw.,  65;  Briggs  v.  French,  2  Sumn.,  252; 
Welles  V.  Newberry,  4  McL.,  226;  Starling  v.  Hawks,  5  id.,  318.  It  can  make 
no  difference  where  the  suit  is  brought;  the.  law  is,  or  should  be,  the  same  in  all 
courts.  But  if  it  be  different,  the  real  parties  to  the  controversy  have  a  right 
to  select  the  forum  in  which  to  sue.  Of  course,  Blackburn  cannot  sue  on 
bonds  belonging  to  Forrest,  whether  it  is  treated  as  a  question  of  jurisdiction 
collusively  obtained,  or  a  question  of  title  of  the  plaintiff.  The  only  fact  relied 
on  to  sustain  this  allegation  of  want  of  title  jn  the  plaintiff  is  that  he  gave 
Crab  Orchard  salt  stock  for  the  bonds,  and  it  is  said  the  stock  was  valueless.  It 
does  not  appear  to  have  been  so  in  the  minds  of  these  parties;  and  it  was  a 
good  consideration  if  they  thought  it  valuable. 

It  is  said  the  charter  did  not  authorize  the  purchase  of  Crab  Orchard  salts 
stock  by  its  president.  There  is  no  proof  that  these  bonds,  sold  to  Blackburn, 
belonged  to  the  compan}^  as  is  assumed  in  the  argument.  It  seems  Forrest 
owned  some  of  the  bonds,  and  those  he  sold  may  have  been  his  own,  and,  in 
the  absence  of  proof,  will  be  taken  to  be  so.  It  appears,  by  the  proof,  that 
this  corporation,  before  issuing  these  bonds,  entered  into  a  contract  to  pur- 
chase, with  some  of  the  bonds,  certain  large  quantities  of  what  are  said  to  be 
^^ewamp  lands^^  in  the  state  of  Mississippi;  and  some  of  the  defendants,  who 
are  directors  in  the  corporation,  were  vendors  of  the  lands,  and  are  now  hold- 
ers of  the  bonds.  This  transaction  is  said  to  be  fraudulent  and  collusive,  made 
for  the  purpose  of  working  off  worthless  lands  in  return  for  valuable  bonds 
secured  by  this  mortgage.  There  is  no  proof  of  this  whatever.  There  is  not 
even  a  syllable  of  proof  taken  as  to  the  value  of  the  lands,  and  we  are  asked 
to  base  a  finding  that  they  are  valueless  on  an  inference  that  they  are  so  from 
the  fact  that  they  are  denominated  '^  swamp  lands "  and  have  been  forfeited 
for  taxes,  and  that  some  of  the  directors  were  the  owners  of  some  of  the  lands. 
If  this  transaction  were  fraudulent,  it  could  have  been  proven  to  be  so;  and 
we  do  not  feel  authorized  to  infer  it  without  proof.  It  is  true  the  courts  scru- 
tinize very  closely,  and  sometimes  with  suspicion,  the  dealings  of  the  officers 
of  a  corporation  with  it.  But  still,  fraud  is  never  inferred  from  the  mere  sus- 
picion itself.    There  must  be  proof  of  it,  as  in  other  cases. 

§  1186.  Power  of  a  railway  company  to  hold  real  estate. 

It  seems  a  fair  inference,  from  the  proof,  that  these  lands  were  purchased  and 
included  in  the  mortgage  with  a  view  of  thereby  strengthening  the  security  and 
as  an  auxiliary  means  of  floating  the  whole  issue  of  bonds  on  the  market.  The 
scheme  failed,  as  many^  such  do;  but  it  is  not  fair  to  treat  it  as  a  fraud  upon  tho 
stockholders  because  it  did  fail.  Many  other  railroad  enterprises  failed  about 
this  time  from  general  causes,  and  it  may  be  this  did  abo.  Neither  can  the 
.  company  refuse  to  pay  these  bonds,  which  it  gave  for  the  lands,  because  of  the 
failure  to  float  the  entire  loan  in  the  money  markets  of  the  world.  It  took 
the  risk  of  the  transaction,  and,  in  the  absence  of  any  fraud,  the  contract  must 
be  enforced.  There  is  nothing  in  any  of  the  charters  or  acts  of  the  several 
legislatures  under  which  the  company  acted  restricting  its  powers  or  prohibiting 
this  transaction.    In  the  absence  of  soch  restrictioii,  ther»  is  no  doubt  of  the 
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power  of  a  railroad  corporation  to  take  and  hold  real  estate ;  and  one  of  the 
most  useful  methods  of  building  railroads  is  by  grants  of  lands,  or  subscriptions 
of  them  to  the  capital  property,  to  be  utilized  by  sale  or  mortgage,  pr  other- 
wise, as  the  interests  of  the  company  may  require.  It  is  true  the  money  raised 
by  the  bonds  was  required  by  the  covenants  of  the  mortgage  to  be  used  in  the 
construction  of  the  road,  and  the  object  of  purchasing  these  lands  may  have 
been  to  so  use  them  as  to  convert  them  into  money  for  that  purpose.  It  is  to 
be  observed  that  the  mortgage  itself  includes  these  lands  and  provides  for  util- 
izing them.  If  this  scheme  had  been  successful,  no  one  would  say  that  the 
using  of  a  comparatively  few  thousands  of  the  bonds  in  buying  lands,  which 
added  strength  to  the  security  given  for  the  large  loans  provided  to  build  the 
road,  would  not  have  been  spent  in  its  construction.  Of  the  $4,250,000  of 
bonds,  only  $184,000  were  used  in  the  purchase  of  these  lands.  The  same  may 
be  said  about  the  salaries  of  the  oflBcers.  The  company  might  pay  its  ofSoors 
out  of  the  construction  fund,  as  a  necessary  expense  incurred  in  the  construc- 
tion. The  salaries  may  have  been  large,  perhaps  were  too  large,  but  that  is 
no  defense  against  the  bonds  paid  out  for  them.  And  here  it  may  be  said 
that  if  the  purpose  was  to  attack  this  land  transaction  as  fraudulent,  and  the 
payment  of  these  salaries  as  fraudulent,  there  should  have  been  filed  an  orig- 
inal or  cross-bill  for  the  purposes  of  rescission,  specifically  charging  the  facts 
constituting  the  fraud  and  presenting  the  issues  directly  for  adjudication. 
General  charges  of  this  kind,  in  an  answer  against  co-defendants  and  bond- 
holders proving  their  claims  in  a  foreclosure  suit,  will  not  do.  The  plaintiff 
here  is  not  shown  to  have  had  anything  to  do  with  these  matters.  Some  mode 
must  be  adopted  of  making  the  issue  with  each  bondholder  as  he  comes  up, 
where  the  particular  transaction  under  which  he  claims  is  attacked  as  fraudu- 
lent. There  is  nothing  in  the  proof  to  show  that  the  plaintiff,  Luke  P.  Black- 
burn, got  a  bond  paid  out  for  land  or  given  for  salaries.  His  may  have  been 
of  those  paid  out  for  construction  of  the  road.  We  cannot  infer,  because  he 
got  it  of  Forrest,  that  it  was  of  those  paid  to  him  for  his  salary.  We  have 
been  asked  to  embody  into  a  judgment  the  suspicion  of  bad  faith,  entertained 
by  those  now  representing  the  company,  against  those  who  formerly  repre- 
sented it,  without  any  direct  proof  on  the  subject  and  on  very  general  charges 
of  fraud.  We  are  asked  to  assume  that  ** swamp  lands"  and  **Crab  Orchard 
Salts  Stock"  are  valueless,  without  any  testimony  as  to  their  real  value;  to 
assome  that  Blackburn^s  bonds  are  of  those  alleged  to  be  fraudulently  issued, 
and  so  of  the  other  allegations  of  fraud.  Too  much  has  been  left  to  inference 
in  the  matter  of  proving  these  charges  of  fraud  to  enable  a  court  to  say  that 
they  are  true.  The  land  transaction  seems  to  have  been  ratified,  or  attempted 
to  be  ratified,  by  special  legislation  which  was  designed  to  further  the  scheme. 
We  think  the  powers  of  the  company  to  mortgage  its  property  included  a 
power  to  mortgage  its  franchises.  There  is  no  restriction  on  the  subject,  and 
much  in  the  legislation  which  indicates  an  intention  to  include  a  power  to 
mortgage  franchises  as  well  as  other  property.  The  mortgage  does  include 
the  franchises;  and  it  is  not  for  the  company  to  now  deny  its  power  in  this 
respect.  The  incidental  power  to  hold  real  estate  and  to  mortgage  franchises 
is  adequate  unless  specially  limited  by  legislation.  Field,  Corp.,  §  52;  Planters' 
Bank  v.  Sharp,  6  How.,  332;  2  Redf.  on  R'ys,  462;  Wilson  v.  Gaines,  Tenn. 
Sup.  Ct.,  1  Memphis  Law  J.,  171,  175. 

The  plaintifiF  seems  to  have  purchased  a  bond  of  Forrest,  but,  in  the  absence 

of  proof,  we  cannot  say  that  it  was  of  the  tainted  bonds,  if  any. were  tainted. 
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It  may  be  that  his  belonged  to  the  $16,000  issued  for  construction  purposes. 
In  the  absence  of  proof,  we  must  assume  that  he  was  an  innocent  holder,  and 
therefore  it  is  not  necessary  to  consider  the  question  whether  taking  a  bond 
after  a  coupon  is  due  charges  him  with  notice.  This  question  would  only 
arise  if  it  were  proved  that  his  bond  was  of  those  that  were  issued  for  the 
lands  or  the  salaries.  The  company  cannot  take  advantage  of  the  unauthor- 
ized use  of  the  bonds  by  its  agents  in  violation  of  their  instructions  to  use 
them  only  in  construction  of  the  road,  without  proof  showing  that  the  holder 
had  notice  that  they  were  so  issued.  Nothing  must  be  left  to  inference  in 
determining  this  question ;  but  the  facts  constituting  the  notice  must  be  proved. 

By  the  answer,  and  by  an  amendment  to  the  answer  tiled  since  the  cause 
came  on  for  hearing,  certain  proceedings  in  the  state  courts  of  Alabama  are  set 
up  as  a  defense  to  the  bill  in  this  case.  Technical  objections  to  the  considera- 
tion of  the  transcripts,  filed  as  evidence,  are  made,  and  in  strictness  they  should 
not  be  heard  in  evidence;  but  we  have,  nevertheless,  looked  carefully  into  the 
matter,  considered  the  nature  of  the  defense  set  up,  and  feel  inclined  to  dispose 
of  it  rather  on  the  merits  than  the  exceptions  taken  to  the  irregular  mode  of  its 
introduction  in  the  record.  All  these  proceedings  were  taken  in  the  courts  of 
Alabama  avhsequently  to  the  filing  of  the  bill  in  this  case.  It  seems  that  one 
May  had  a  judgment  against  the  road  —  whether  the  Alabama  corporation  or 
the  consolidated  corporation  does  not  appear,  nor  is  it  material  —  for  the  sum 
of  $76.70,  upon  which  he  had  a  nuUa  bona  return.  He  filed  a  bill  in  the  state 
chancery  court  to  marshal  the  assets  of  the  company,  and  to  satisfy  his  judg- 
ment and  all  proper  claims  against  the  company  in  favor  of  other  creditors,  in 
whose  behalf  as  well  as  his  own  he  filed  the  bill.  By  this  bill  he  attacked  the 
bonds  and  mortgage  sued  on  in  this  case;  denied  the  legal  existence  of  the  con- 
solidated company,  and  set  up  very  much  the  same  defense  against  them  as  is 
set  up  by  the  answer  in  this  case.  He  also  attacked  by  the  bill  the  bonds  of  the 
Alabama  corp)oration,  indorsed  by  the  state  of  Alabama,  and  which  were 
claimed  as  a  prior  lien  on  the  Alabama  portion  of  the  road,  which  seems  to  be 
completed,  equipped  and  in  full  operation  for  a  distance  of  some  forty-five 
miles.  This  lien  in  behalf  of  the  state  of  Alabama  seems  to  have  been  recog- 
nized by  the  mortgage  sued  on  in  the  case  in  this  court,  but  its  validity  is  de- 
nied by  this  bill  of  May  in  the  equity  court  of  Perry  county,  Alabama,  The 
bill  prays  for  the  appointment  of  a  receiver  for  a  sale  of  the  road  and  a  general 
administration  of  the  assets.  At  the  very  time  of  the  filing  of  this  bill,  and  on 
the  very  day,  one  Porter  King,  who  is  president  of  the  defendant  company,  re- 
siding in  Alabama,  appeared  by  his  answer;  substantially  admitted  the  equities 
for  the  appointment  of  a  receiver;  waived  notice,  and  a  receiver  was  immedi- 
ately appointed  and  put  in  possession  of  the  Alabama  portion  of  the  road. 
This  was  done  pending  a  motion  in  the  case  now  at  bar  for  a  receiver,  who  was 
subsequently  appointed  by  the  late  Circuit  Judge  Emmons,  and  to  whom  the 
defendant  company  by  his  order  conveyed  all  its  property  included  in  the 
mortgage. 

It  is  manifest  that  this  Alabama  proceeding  was  taken  to  overreach  the  juris- 
diction of  this  court  and  defeat  the  effect  of  the  proceedings  here.  It  also 
appears  that  one  Luddington  subsequently  filed  his  bill  in  the  chancery  court 
of  Alabama,  claiming  to  own  some  of  the  bonds  indorsed  by  the  state  of  Ala- 
bama, and  asking  to  be  subrogated  to  the  lien  of  the  state  of  Alabama  for  the 
bonds  he  held.  By  an  order  of  the  court  the  receivership  in  the  May  bill  was 
extended  to  the  Luddington  bill,  and  the  cause  went  to  a  decree  of  sale,  recog- 
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nizing  the  validity  of  the  lien  in  favor  of  the  state  of  Alabama  and  subrogating 
the  bondholders  to  the  lien.  The  road  in  Alabama  was  sold  under  the  decree, 
and  Crenshaw  and  others  became  the  purchasers  August  12,  1878,  and  the  sale 
was  confirmed  to  them.  This  decree  and  these  proceedings  are  now  set  up  in 
this  court,  not  by  the  purchasers,  who  are  not  parties  to  this  suit,  but  b}^  the 
defendant  company,  as  a  defense  against  a  foreclosure  here.  It  is  manifest 
that  the  defendant  canxiot  make  such  a  defense.  It  has  no  interest  in  it,  and 
cannot  plead  title  outstanding  in  an  adverse  claimant  as  a  defense  to  a  suit 
upon  other  contracts  it  has  made. 

But  aside  from  this,  these  proceedings  in  Alabama  were  all  taken  after  the 
bill  filed  here  and  pending  the  litigation.  If  in  the  race  of  diligence  to  get  pos- 
session of  the  property,  by  collusion  of  the  defendant,  or  otherwise,  creditors 
appealing  to  another  jurisdiction  have  been  satisfied,  the  defendant  company 
has  no  right  to  complain.  Whether  the  proceedings  taken  there  are  binding 
on  creditors  who  had,  before  they  were  commenced,  taken  proceedings  here  to 
enforce  their  lien,  is  a  question  we  are  not  called  on  to  decide.  It  is  certain 
that  the  jurisdiction  of  this  court  cannot  be  ousted  by  subsequent  proceedings 
taken  in  another  forum,  and  such  subsequent  proceedings  are  not  an  obstacle 
to  a  decree  in  the  court  which  first  acquires  jurisdiction.  The  general  rule  is 
that  the  court  which  first  acquires  jurisdiction  is  the  one  to  which  all  parties 
claiming  an  interest  in  the  property  sought  to  be  foreclosed  must  resort  to 
settle  their  conflicting  claims.  Whether  there  be  circumstances  which  relieve 
the  creditors  proceeding  in  Alabama  from  the  eflfects  of  this  rule;  whether  they 
might  proceed  there  and  acquire  a  title  which  is  paramount  to  that  claimed  by 
the  plaintiff  in  this  suit,  is  not  properly  now  before  us;  nor  can  we  undertake^ 
in  the  condition  of  this  record  and  with  only  the  parties  now  hero,  to  deter- 
mine who  will  have  the  better  title  —  the  Alabama  purchasers  or  the  pur- 
chasers under  any  decree  made  here.  All  we  determine  is  that  no  sub- 
sequent proceedings  in  Alabama  can  interfere  with  the  proceedings  here.  We 
do  not  understand  that  actual  manual  |x>ssession  of  the  mortgaged  prop- 
erty, by  a  receiver  or  otherwise,  is  necessary  to  give  a  court  of  equity  juris- 
diction to  foreclose  the  mortgage.  A  receiver  has  been  appointed  here, 
and  a  deed  has  been  made  conveying  the  property,  to  him.  Whether  he  ever 
took  possession  or  not  is  immaterial;  nor  do  we  deem  it  material  whether  he 
got  paramount  title  by  the  deed.  The  jurisdiction  over  the  corporation  has 
boen  acquired,  jurisdiction  over  the  trustees  in  the  mortgage  has  been  acquired, 
and  we  have  jurisdiction  to  foreclose  by  sale  all  the  property  included  in  the 
mortgage,  to  satisfy  the  daims  of  all  creditors  coming  into  this  suit.  Certainly, 
the  defendant  company  cannot  defeat  the  right  to  a  foreclosure  by  alleging 
that£ome  one  else  may  be  injured. by  the  sale  we  make  casting  a  cloud  upon 

his  title. 

Let  there  be  a  decree  in  the  usual  form  to  foreclose  the  mortgage. 

§  1187.  No  legBl  extstenee  out  of  state.—  A  corporation  can  have  no  legal  existence  out- 
side the  place  wherein  it  was  created,  except  by  comity  or  express  permission.  Insurance 
Co.  V,  Francis.  11  Wall.,  216.    See  §  108«. 

§  1188.  A  corporation  must  be  doemed  to  be  an  inhabitant  of  the  state  by  which  it  is  cre- 
ated and  in  which  it  is  doing  business.  N.  E.  Insurance  Ca  v,  D.  &  C.  Steam  Nav.  Co.,*  10 
Am.  L.  Reg.  (N.  S.),  883. 

§  1189.  A  corporation  has  its  existence  and  domicile  only  within  the  jurisdiction  of  its 
origin,  and  is  incapable  of  migration  to  another  jurisdiction  (per  Hunt  and  Fibld,  JJ.). 
Tioga  Railroad  v.  Blossburg  &  Corning  Railroad,  20  Wall.,  14a 

g  1190.  Cittxenship. —  A  corporation  created  by  the  laws  of  a  state  is  not  a  ''  citizen  of  the 

United  States,*'  or  a  '*  person,"  as  that  term  is  used  in  the  fourteenth  amendment  to  the  con- 
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stitntion.  "  Citizens,"  under  that  amendment,  mnst  be  natural  and  not  artificial  personq,  for 
a  corporation  cannot  be  said  to  be  *'  born*'  or  *'  naturalized."  Insurance  Co.  v.  City  of  New 
Orleans,  1  Woods,  86.     See  g  1086. 

§1191.  Privileges  and  immnnities. —  The  term  "citizens,"  as  used  in  the  clause  of  the 
United  States  constitution  providing  that  '*  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states,"  applies  only  to  natural  per- 
sons, members  of  the  body  politic,  owing  allegiance  to  the  state,  not  to  artificial  persons  cre- 
ated by  the  legislature,  and  possessing  only  the  attributes  which  the  legislature  has  prescribed. 
Paul  V.  Virginia,  8  Wall.,  177. 

§  1 192.  But  where  contracts  or  rights  of  property  are  to  be  enforced  by  or  against  corpora- 
tions, courts  will  consider  the  corporation  as  representing  citizens  of  the  state  under  whose 
laws  it  has  been  created,  and  to  this  extent  will  treat  a  corporation  as  a  citizen  wiihin  the 
constitutional  clause  extending  jurisdiction  of  federal  courts  to  controversies  between  citi- 
zens of  different  states.     Ibid, 

§  1198.  The  provision  in  the  constitution  of  the  United  States,  that  "The  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of  the  several 
states,"  does  not  apply  to  corporations ;  and  the  state  of  Maryland  has  a  right  to  exclude  a 
corporation  from  transacting  insurance  business  in  the  state  except  upon  certain  conditions. 
Warren  Mfg.  Co.  u.  ^tna  Ins.  Co.,  2  Paine,  501. 

§  1194.  A  body  corporate  would  have  no  right  to  establish  itself  or  transact  business  in  the 
state  of  Maryland  otherwise  than  according  to  tbe  provisions  of  the  laws  of  that  state.  The 
provision  in  the  constitution  of  the  United  States,  "  that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  6t  citizens  in  the  several  states,"  cannot  be  ap- 
plied to  corporations,  and  the  state  of  Maryland  has  a  right  to  exclude  any  corporation  from 
transacting  business  within  its  borders.    Ibid. 

§  1195.  DiMrini illation. —  It  belongs  to  the  state  to  determine  the  degree  of  discrimina- 
tion which  a  state  may  exercise  as  between  her  own  and  foreign  corporations,  subject  only 
,  to  such  limitations  on  her  sovereignty  as  may  be  found  in  the  fundamental  law  of  tbe  Union* 
'  Ducat  V.  Chicago,  10  Wall.,  415. 

§  1196.  A  state  may  lawfully  discriminate  between  her  own  corporadona  and  thoee  of 
other  states.    Ibid. 

§  1197.  A  state  law  imposing  a  greater  tax  on  a  non-resident  than  on  a  resident  insurance 
company  is  not  a  violation  of  a  constitutional  provision  that  taxation  shall  be  uniform.  It 
is  mere  confusion  of  ideas  to  put  foreign  corporations  on  the  same  footing  with  corpora- 
tions created  by  the  laws  of  the  state  because  of  the  simple  fact  that  both  are  corporations. 
It  is  equally  unsound  to  claim  for  them  the  personal  and  constitutional  rights  of  citiaens 
of  the  several  states  throughout  the  Union.  Insurance  Ca  v.  City  of  New  Orleans,  1 
Woods,  88. 

§  1198.  Taxing  by  other  states.—  A  ferry  corporation  of  Illinois  is  a  citizen  of  Illinois,  and 
its  boats  cannot  be  taxed  by  the  state  of  Missouri,  although  they  carry  passengers  there.  St. 
L6ui8  V.  Feny  Co.,  11  Wall.,  430. 

§  1199.  Right  to  do  business  in  another  state.— A  corporation  of  one  state  cannot  do  busi- 
ness in  another  state  without  the  latter's  consent,  express  or  implied,  and  that  consent  may  be 
accompanied  by  such  conditions  as  it  may  think  proper  to  impose ;  as,  for  example,  that  a  for^ 
eign  corporation  desiring  to  do  business  within  its  limits  shall  stipulate  that  in  any  litigation 
arising  out  of  the  transactions  in  the  state,  it  will  accept  as  sufficient  the  service  of  process 
on  its  agents  or  persons  specially  designated.  But  such  condition  must  not  encroach  upon  the 
principle  requiring  notice  of  a  suit  to  a  party  before  he  can  be  bound  by  it  It  must  be  rea- 
sonable, and  the  service  provided  for  should  be  only  upon  such  agents  as  may  be  properly 
deemed  representatives  of  the  foreign  corporation.  St.  Clair  t;.  Cox,  16  Otto,  856.  See 
§§  1078-1084,  1092. 

§  1200.  Comity  })ermits  corporations  created  in  one  state  or  territory  to  carry  on  any  law- 
ful business  in  another  state  or  territory,  and  to  acquire,  hold  and  transfer  property  there 
equally  as  individuals,  until  forbidden  so  to  do.  Co  well  v.  Springs  Co.,  10  Otto,  59.  A  foreign 
corporation  has  the  right  to  occupy,  as  lessee  or  otherwise,  such  property  as  is  necessary  for 
the  transaction  of  its  business.     Northern  Transportation  Co.  v.  Chicago,  7  Biss.,  45. 

§  1201.  Prohibition  of  foreign  corporations  from  doing  business  or  acquiring  and  holding 
property  in  a  state  or  territory  must  be  affirmatively  expressed ;  it  cannot  be  inferred  from 
the  fact  that  the  legislature  of  the  state  in  which  the  foreign  corporation  sought  to  do  busi- 
ness or  hold  property  has  made  no  provision  for  the  formation  of  similar  corporations,  or 
allows  corporations  to  be  formed  only  by  general  law.     Ibid. 

§  1202.  Comity  authorizes  a  corporation  to  loan  money  and  take  notes  and  mortgages  in 
security  therefor  in  a  foreign  state,  until  prohibited  from  so  doing.  Farmers'  L.  &  T.  Ca  t% 
McKinney,  6  McL.,  7. 
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§  1203.  Comity  permits  a  corporation  to  sue  in  a  foreign  state.  New  York  Dry  Dock  Co.  v. 
Hicks.  5  McLb,  115. 

g  1204.  Corporations  are  recognized  and  permitted  to  do  business  in  foreign  states  only  by 
comity.    Paul  v.  Virginia,  8  Wall.,  181. 

§  1205.  Conditions  upon  which  foreign  corporations  may  be  permitted  to  do  business  in  a 
state  may  be  implied  as  well  as  express.    St.  Clair  v.  Cox,  16  Otto,  856. 

§  1200.  Corporations  dwell  in  the  place  of  their  creation,  but  may  do  business  in  foreign 
states  unless  expressly  prohibited.  The  assent  of  foreign  states  to  their  doing  business  is  pre- 
sumed by  comity,  but  may  be  expressly  granted  upon  such  reasonable  conditions  as  the  state 
assenting  Tnay  in  its  discretion  see  fit  to  impose.    Lamb  v.  Lamb,*  6  Biss.,  421. 

§  1207.  Though  a  corporation  created  by  one  state  cannot  migrate  and  become  a  citizen  of 
another  state,  yet  it  may  exercise  its  functions  in  a  foreign  country  upon  such  conditions  as 
may  be  prescribed  by  the  law  of  the  place.    Knott  v.  Southern  Life  Ins.  Co.,  2  Woods.  481. 

§  1208.  The  right  of  a  corporation  to  sue  in  another  state  is  not  only  recognized,  but  also 
the  right  to  make  contracts  which  are  clearly  within  its  powers,  through  comity.  New  York 
Dry  Docks  v.  Hicks,  5  McL.,  111. 

§  1200.  It  is  not  against  the  public  policy  of  the  state  of  Illinois  for  insurance  companies 
created  by  the  laws  of  other  states  to  invest  their  assets  upon  mortgages  on  real  estate  in 
Illinois.    Hards  v.  Con.  Mutual  Life  Ins.  Co.,  8  Biss.,  286. 

§  1210.  By  the  laws  of  Alabama  a  contract  made  in  that  state  by  an  agent  of  a  corporation 
created  by  the  laws  of  another  state  is  valid.  (Citing  Bank  of  Augusta  t;.  Earle,  18  Pet., 
510.)    Tombigbie  R.  Co.  v.  Kneeland,*  4  How.,  16. 

§  1211.  A  state  may  impose  upon  a  foreign  corporation,  as  a  condition  of  coming  into  or 
doing  business  within  its  territory,  any  terms,  conditions  and  restrictions  it  may  think  proper, 
tJiat  are  not  repugnant  to  the  constitution  or  laws  of  the  United  States,  Doyle  v.  Continental 
Ins.  Co.,  4  Otto,  541. 

§  1212.  Prereqaisites  to  the  transaction  of  bnsiness.—  Statutes  of  Illinois  regulative  of 
foreign  insurance  companies  required  the  agents  of  all  such  insurance  companies,  desirous 
to  transact  business  in  the  state,  to  take  out  a  license  from  the  auditor  of  the  state ;  and  be- 
fore obtaining  it  to  furnish  him  with  a  statement,  under  the  oath  of  the  president  or  secre- 
tary at  the  company,  showing  iii  name  and  locality,  the  amount  of  its  capital,  the  portion 
paid  in,  the  assets  of  the  company,  and  to  furnish  silso  a  written  instrument  under  the  com- 
pany's seal,  authorizing  the  agents  to  accept  service  of  process,  and  agreeing  that  service  on 
them  shall  be  valid.  Upon  all  this  being  done,  and  $5  paid  for  filing  and  examining  the  state- 
ment, and  91  for  the  certificate,  a  license  authorizing  the  agent  applying  for  it  "  to  transact 
the  business  of  insurance  in  this  state,"  was  then  allowed  to  be  granted  from  year  to  year. 
Another  statute  provided  that  all  foreign  insurance  companies  engaged  in  effecting  insurance 
in  Chicago  should  pay  to  the  city  treasurer  the  sum  of  9^  upon  the  9100,  and  at  that  rate 
upon  the  amount  of  all  premiums  which  shall  have  been  received,  designating  the  time  and 
mode  of  payment.  The  law  also  provided  that  in  case  of  default  of  payment  it  should  be 
unlawful  for  the  company  to  transact  any  business  in  the  city  until  payment  was  made,  and 
authorized  its  recovery  by  the  city  by  suit  against  the  agent.  Held^  that  these  enactments 
-were  not  unconstitutionaL    Ducat  v.  Chicago,  10  Wefll.,  411.    See  §  1097. 

§  1218.  If  a  state  pass  a  law  imposing  conditions  on  the  transaction  of  insurance  business 
-within  its  boundaries,  a  corporation  which,  after  the  passage  of  such  law,  continues  to  under- 
nrrite  policies  in  such  state,  is  presumed  to  do  so  upon  the  terms  and  conditions  of  the  law; 
and  as  to  all  causes  of  action  thereafter  arising  would  subject  itself  to  prosecution  in  the 
mode  pointed  out  by  the  act.    Warren  Mfg.  Co.  v.  MtnA  Ins.  Co.,  2  Paine,  517. 

g  1214.  The  failure  of  the  agent  of  a  foreign  insurance  company,  seeking  to  do  business 
on  its  behalf,  to  comply  with  the  laws  of  a  state  relating  to  foreign  insurance  companies,  fur- 
nishes a  good  defense  to  an  action  by  such  company  upon  a  premium  note  given  to  the  agent 
for  a  policy  of  insurance  issued  by  it.    Lamb  v.  Lamb,*  6  Biss.,  421. 

§  1215.  The  issuing  of  policies  and  the  taking  of  premium  notes  is  not  the  special  or  tem- 
porary business  of  a  foreign  mutual  insurance  company,  but  is  its  ordinary  and  principal  busi- 
ness; therefore  the  action  of  its  agent  in  taking  a  premium  note  cannot  be  justified  under 
authority  given  by  the  foreign  state  to  agents  of  the  company  to  act  on  its  behalf  "  for  the 
special  or  temporary  purpose,"  or  for  a  '*  purpose  not  within  the  ordinary  business  of  such 
corporation,*'  without  complying  with  the  requirements  of  the  statutes  of  said  state  relating 
to  foreign  corporations.    Ibid,  , 

§  1216.  Where  the  state  requires  a  foreign  corporation,  under  a  prescribed  penalty,  to  file 
a  copy  of  its  chartei  within  a  time  limited,  the  failure  to  file  a  copy  of  its  charter  within  the 
time  set  does  not  invalidate  a  mortgage  made  to  it  of  property  in  the  state  wherein  the 
Gharter  was  to  be  filed,  but  only  furnishes  ground  to  collect  of  such  corporation  the  penalty 
prescribed  by  the  statute  for  such  failure.  Life  Ins.  Co.  v.  Oyerhoit,*  4  Dill.,  287. 
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§  1217.  The  failure  of  a  corporation  to  comply  with  the  statute  requiring  foreign  corpora- 
tions, before  they  do  business  in  a  state,  to  file  in  the  office  of  the  secretary  a  certificate,  is  a 
good  defense  to  an  action  on  a  contract  sued  upon  by  said  corporation  before  complying  with 
the  statute,  even  though  the  corporation  do  not  engage  in  general  business  within  the  state, 
or  assume  to  use  its  corporate  powers  in  any  other  instance  than  with  reference  to  the  par- 
ticuliir  contract  sued  upon.    Cooi^er  Mfg.  Co.  v.  Ferguson,*  4  Fed.  R.,  498. 

§  1218.  Where  a  state  statute  provides  that  no  foreign  insurance  company  shall  do  business 
within  the  state  unless  it  agrees  that  service  of  process  upon  its  desig^nated  agent  in  the 
state  shall  be  considered  service  on  the  company,  an  agreement  to  that  effect  applies  as  well 
to  the  process  of  the  federal  courts  within  th^  state  as  to  that  of  the  state  courts.  Knott  tv 
Southern  Life  Ins.  Co.,  2  Woods,  480. 

§  1219.  A  statute  of  the  state  of  Indiana,  prohibiting  foTeign  insurance  and  other  corpora- 
tions from  doing  business  in  that  state  until  they  had  first  conformed  to  certain  regulations 
made  by  such  statute,  does  not  prohibit  the  soliciting  in  Indiana  of  subscriptions  to  the 
capital  stock  of  a  foreign  insurance  company.  Payson  v.  Withers,  5  Biss.,  269  (g§  215- 
219). 

§  1220.  Limitationg. —  A  foreign  corporation  whose  members  all  reside  beyond  the  seaa 
is  within  the  exception  of  the  statute  of  limitations.  Society  for  Propagation  of  the  Qosp^ 
V,  Town  of  Pawlet,  4  Pet.,  503. 

§  1221.  A  Jadgment  rendered  in  one  state  against  a  corporation  of  another  state  is  not 
valid  in  the  state  of  the  corporation's  domicile,  unless  a  judgment  be  recovered  there  upon. 
it.    Sumner  v.  Marcy,*  3  Woodb.  &  M.,  105. 

§  1222.  Becoming  a  corporation  of  another  state.—  An  act  of  the  legislature  authorising^ 
a  foreign  railway  corporation  to  construct  a  road  in  a  state  does  not  incorporate  such  oom- 
pany  in  the  latter  state.  Callahan  v.  Louisville  A;  N.  R.  Co.,  11  Fed.  R.,  589.  See  §§  11I5» 
1118,  1119,  1121. 

§  1228.  A  foreign  corporation  that  leases  a  road  in  a  state  does  not  thereby  become  a  do- 
mestic corporation  of  such  state.    Ibid. 

§  1224.  A  corporation  which  goes  into  another  state  and  leases  the  property  of  another 
company  situate  in  such  state,  and  operates  it  as  such  company  would  operate  it  if  the  lease 
had  not  been  made,  does  not  thereby  become  a  citizen  of  such  state.  Railroad  Co.  v,  Koontz, 
14  Otto,  IS. 

§  1225.  The  legislature  of  Alabama  created  a  railroad  corporation,  with  power  to  extend 
its  road  into  other,  states,  under  such  restrictions  and  with  such  privileges  as  such  stateB 
might  impose  or  grant.  The  legislature  of  Mississippi  passed  an  act  recognizing  the  corpo- 
ration created  by  Alabama,  approving  and  adopting  the  provisions  of  the  incorporating  act 
of  Alabama,  and  conferring  the  privileges  granted  by  it,  and  authorizing  the  company  to 
construct  its  road  over  the  territory  of  that  state.  It  provided  that  the  corporation  might 
sue  and  be  sued  in  the  courts  of  the  state  in  the  same  manner  and  form  as  corporations  of 
the  state.  It  declared  that  process  should  be  served  on  the  president,  secretary,  treasurer,  or 
any  other  member  of  the  board  of  directors,  or  upon  any  agent  of  the  corporation  within 
the  state.  It  required  the  company  to  designate  such  an  agent.  It  was  held  that  this  act 
did  not  create  the  corporation  a  corporation  of  Mississippi,  and  further,  that  service  of  proc- 
ess on  the  agents  of  the  corporation  in  Mississippi,  in  a  suit  against  it  by  a  corporation  of 
the  same  state,  could  not  give  a  United  States  court  jurisdiction.  So.  &  Atlantic  Tel.  Co.  ix 
New  Orleans,  etc.,  R.  Co.,*  2  Cent.  L.  J.,  88. 

§  1226.  Neither  by  running  its  cars  in  another  state  from  that  in  which  it  is  incorporated 
and  domiciled,  nor  by  appointing  agents  to  do  its  business  and  make  its  contracts  in  such  for- 
eign state,  does  a  railroad  corporation  become  a  resident  therein.  It  still  continues  to  reside 
in  the  state  where  it  was  incorporated,  and  does  not  depart  therefrom.  (Per  Hunt  and  Field, 
JJ.)    Tioga  Railroad  v.  Blossburg  &  Coming  Railroad,  20  Wall,  149. 

§  1227.  Where  the  act  of  a  state  provided  for  the  organization  and  incorporation  of  a  com- 
pany it  thereby  became  a  corporation  of  that  state,  and  in  that  state  is  a  citizen  thereof  for 
the  purposes  of  suit,  although  the  same  persons,  by  the  same  corporate  name,  have  been  in- 
corporated with  the  same  powers  and  for  the  same  object  by  another  state ;  but  when  the  act 
does  not  create  the  corporation,  but  recognizes  it  as  already  existing  by  the  laws  of  another 
state,  and  extends  to  it  like  powers  (or  such  of  them  and  with  such  limitations  and  on  such 
conditions  as  may  be  named)  as  are  given  it  by  the  laws  of  the  state  incorporating  it,  such  act 
must  be  construed  to  be  only  a  license  enlarging  the  field  of  operations  of  the  company;  and 
such  company,  upon  extending  its  operations  under  such  act  into  the  state  passing  such  an 
act,  does  not  become  a  corporation  of  that  state,  but  goes  there  as  the  corporation  of  another 
state,  liable  to  be  sued  in  the  state  embracing  the  new  field  of  its  operations,  but  shorn  of  its 
qualities  as  a  corporation  of  another  state.  Missouri,  EL  &  T.  R*y  Co.  v.  Texaa  &  St.  Li  R'y 
Co.,  10  Fed.  R,,  497  (§§  1552-55). 
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§  12SS.  An  Indiana  railway  company  leased  an  Illinois  railroad.  Some  doubt  being  ex- 
pressed as  to  the  validity  of  the  lease,  the  Illinois  legislature  passed  an  act  providing  that 
"  The  said  lessees,  their  associates,  successors  and  assigns,  shall  be  a  railroad  corporation  in 
this  state  under  the  said  style  of  '  The  Indianapolis  A  St.  Louis  Railroad  Company,'  and  shall 
poesess  the  same  or  as  large  powers  as  are  possessed  by  said  lessor  corporation  and  such  other 
powers  as  are  usual  to  railroad  corporations.  Said  Indianapolis  &  St.  Louis  Railroad  Ck>m- 
pany  may,  iftii  are  hereby  authorized  to,  extend  said  line  of  road  from  any  point  on  the  same 
between  the  cities  of  Pana  and  Litchfield,  on  said  road,  or  from  either  of  said  points,  west- 
ward to  the  Mississippi  river  opposite  Louisiana,  or  any  point  below  not  exceeding  fifteen  (15) 
miles,  in  the  state  of  Missouri,  with  a  branch  thereof  to  the  city  of  Quincy,  in  the  state  of 
Illinois,  and  the  same  to  connect  with  the  railroad  bridge  over  said  river  at  said  city  of 
Qaincy."  Held,  that  this  was  more  than  a  mere  license  to  an  Indiana  corporation  to  exert 
its  corporate  powers  and  enjoy  its  corporate  rights  and  privileges  in  another  state.  It  makes 
the  lessee  company  sufficiently  an  Illinois  comx>any  to  be  subject  to  taxation  by  that  state. 
Railroad  v,  Vance,  6  Otto,  457. 

§  1229.  Bight  to  sue  in  federal  eonrt. —  A  state  cannot  deprive  a  foreign  corporation  doing 
bosiness  within  its  borders  of  the  right  to  institute  its  litigation  in,  or  remove  it  to,  the  federal 
courts.    Doyle  v.  Continental  Ins.  Co.,  4  Otto,  542. 

§  1280.  But  where  a  foreign  corporation  is  granted  a  license  to  do  business  in  a  state  upon 
condition  that  it  will  not  institute  its  litigation  in,  or  remove  it  to,  a  federal  court,  the  state 
may  revoke  its  license  for  a  failure  or  refusal  to  comply  with  such  condition.  (B&ADLETy 
SWATNE  and  Millbb,  JJ.,  dissenting.)    IbicL 

%  1281.  A  corporation  created  by  the  laws  of  one  state  has  the  right  to  maintain  an  action 
in  the  federal  courts,  or  in  the  courts  of  other  states,  the  same  as  natural  persons.  Insurance 
Co.  V,  The  '*C.  D.,  Jr.,"  1  Woods,  78. 

g  1282.  A  state  has  authority  at  any  time  to  declare  that  foreign  insurance  companies  shall 
not  transact  business  within  its  limits,  for  a  foreign  corporation  has  no  constitutional  right  to 
do  business  there.  A  state  has  also  the  power  to  declare  that  if  any  foreign  insurance  com- 
pany shall  remove  any  case  from  its  state  court  into  the  federal  courts,  it  shall  be  the  duty  of 
the  secretary  of  state  immediately  to  cancel  its  license  to  do  business  within  the  state. 
(BRADLB7,  SwATNB  and  MiLLEB,  JJ.,  disscnt  from  the  last  proposition.)  Doyle  v.  Continental 
lea.  Co.,  4  Otto,  585. 

g  1288.  Salts  against. —  Although  it  is  true  in  some  sense  that  a  corporation  has  no  exist* 
ence  beyond  the  jurisdiction  of  the  district  or  state  creating  it,  yet  it  is  competent  for  the  leg- 
islature of  a  state  to  authorize  the  commencement  of  a  suit  by  service  of  process  upon  the 
president,  secretary  or  treasurer  of  a  foreign  corporation,  having  a  place  of  business  or 
making  contracts  within  the  state.  Weymouth  v,  Washington,  Georgetown,  etc.,  R.  Co.,*  1 
KacArth.,  19. 

§  1284.  A  foreign  corporation  may  be  "found,"  within  the* meaning  of  the  judiciary  act, 
and  served  with  the  process  of  a  federal  court,  in  a  state  other  than  that  in  which  it  was 
created.    Knott  v.  Southern  Life  Ins.  Co.,  2  Woods,  481. 

g  1285.  A  corporate  body  created  by  the  law  of  a  state  can  have  no  corporate  existence 
beyond  the  limits  of  the  territory  within  which  the  law  creating  it  can  operate.  It  cannot  be 
sued  in  the  federal  courts  in  another  state,  even  where  an  attachment  is  levied  on  its  property 
in  that  state  and  its  president  served  with  process  there.  .  Day  v,  Newark  India-Rubber 
Manorg  Co.,  1  Blatch.,  628. 

g  1238.  A  corporation  created  by  the  laws  of  another  state,  although  it  may  be  associated 
with  a  corporation  in  the  state  where  suit  is  brought,  and  their  interests  may  be  common, 
will,  however,  be  recognized  as  being  within  the  jurisdiction  of  a  federal  court.  Chicago  & 
N.  W.  R.  Co.  V.  Chicago  A  Pacific  R.  Co.,    6  Hiss.,  219  (§§  1556-58). 

g  1287.  The  actual  appearance  of  a  foreign  corporation  as  a  defendant  gives  to  a  court  the 
same  right  to  grant  a  proper  decree  upon  the  case  made  that  it  would  have  the  right  to  make 
under  like  circumstances  against  a  natural  person  proceeded  against  for  the  same  cause  of  ao 
tion.    Winans  v,  McKean  R  A  Nav.  Co.,  6  Blatch.,  221. 

g  1288.  A  federal  circuit  court,  sitting  in  Indiana,  is  powerless  to  grant  an  injunction 
against  a  corporation  in  Michigan.  A  corporation  cannot  be  sued  out  of  the  state  in  which  it 
IS  established,  and  in  which  its  functions  are  exercised.  Northern  Indiana  R.  Co.  v,  Michigan 
Central  Raihroad,*  5  McL.,  444. 

g  1289.  A  foreign  insurance  company,  having  an  agent  and  place  of  business  in  Ohio,  is 
amenable  to  process  in  that  state,  under  a  statute  of  the  Ohio  legislature  providing  that 
**  where  the  principal  office  of  such  insurer  is  located  out  of  this  state,  in  all  suits  instituted 
by  virtue  of  this  act,  the  service  of  process  upon  the  agent  of  such  insurer  for  the  time  being, 
in  the  county  in  which  such  contract  shall  be  made,  shall  be  as  effectual  as  though  the  same 
-was  made  upon  the  principal ; "  and  under  another  statute  declaring  that  the  summons  may 
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be  served  on  the  president  or  other  chief  officer,  or  any  clerk,  secretary,  treasurer,  director 
or  agent  of  such  foreign  corporation.    French  v.  Lafayette  Ins.  Co.,  5  McL.,  461. 

§  1240.  A  foreign  insurance  company  was  doing  business  in  Pennsylvania  under  authority 
of  that  state,  and  under  a  stipulated  agreement  that  any  legal  process  affecting  the  company, 
served  on  the  insurance  commissioner,  or  the  party  designated  by  him,  or  the  agent  specified 
by  the  company  to  receive  service  of  process,  should  have  the  same  effect  as  if  served  per- 
sonally on  the  company  within  the  state.  The  term  "  process  **  was  stated  in  this  agreement 
to  include  any  writ  of  summons,  etc.,  issued  in  any  proceeding  brought  in  any  court  of  the 
commonwealth  having  jurisdiction  of  the  subject-matter.  It  was  held  that  service  of  process 
on  the  agent  of  the  corporation  within  the  state  according  to  the  agreement,  in  a  suit  by  a 
citizen  of  the  state,  gave  the  circuit  court  jurisdiction  of  the  parties,  notwithstanding  the 
act  of  congress  providing  that  no  suit  shall  be  brought  by  any  original  process  against  any 
person  who  shall  not  be  an  inhabitant  of  or  found  within  the  district  at  the  time  of  serving 
the  writ.    Ex  parte  Schollenberger,  6  Otto,  369. 

g  1241.  A  corporation  has  no  legal  existence  outside  of  the  limits  of  the  state  creating  it, 
and  cannot  be  sued  outside  of  such  state,  except  by  express  legislation,  authorizing  such  suits 
against  foreign  corporations  having  agents  within  the  state  conducting  the  general  business 
for  which  it  was  organized.     Lathrop  v.  Union  Pac.  R  Co.,*  1  MacArth.,  234. 

§  1242.  Under  an  act  of  congress,  in  reference  to  the  District  of  Columbia,  which  declares 
that  *'in  actions  against  foreign  corporations,  doing  business  in  the  District,  all  process  may 
be  served  on  the  agent  of  such  corporation,  or  person  conducting  its  business,  or  in  case  he  is 
absent  and  cannot  be  found,  by  leaving  a  copy  at  the  principal  place  of  business  in  the  Dis- 
trict,'* no  foreign  corporation  can  be  sued  in  the  District,  unless  it  has  an  established  place  of 
business  there.    Dallas  v.  Railroad  Co.,*  2  MacArth.,  146. 

§  1243.  British  corporations.—  The  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts  is  to  be  considered  as  a  private  eleemosynary  corporation,  although  it  was  created  by  a 
charter  from  the  crown  for  the  administration  of  a  public  charity  and  endowed  by  private 
benefactions.    Society  for  Propagation  of  Gospel  v.  New  Haven,*  8  Wheat.,  464. 

§  1244.  The  destruction  of  civil  rights  of  corporations,  including  their  capacity  to  hold 
lands,  was  not  a  consequence  of  the  American  revolution,  even  though  the  corporation  was 
of  British  creation  and  membership.     Ibid. 

§  1245.  The  fact  that  a  corporation  was  of  British  creation  and  membership,  and  therefore 
exempt  from  the  jurisdiction  of  a  court  of  one  of  the  United  States  to  forfeit  its  franchise 
or  to  interfere  in  its  management  of  a  charity,  does  not  destroy  or  in  any  manner  affect  the 
civil  rights  of  the  corporation  or  its  capacity  to  hold  and  enjoy  property  in  the  United  States 
legally  vested  in  it.    Ibid. 

§  1246.  The  treaty  of  peace  of  1783,  between  the  United  States  and  England,  protects  the 
property  of  a  British  corporation  from  forfeiture  for  alienage.    Ibid. 

§  1247.  In  1794  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts,  a  British 
corporation,  had  a  complete  though  defeasible  title  to  its  lands  in  the  United  States,  and  could 
not  be  deprived  of  them  except  by  an  inquest  of  office,  and  no  grant  of  such  lands  by  the 
state  could  be  valid  until  the  title  of  the  state  to  them  was  thus  established.    Ibid, 

§  1248.  Action  defeated  by  a  state  of  war.—  If  a  corporation  established  in  a  foreign 
country  sue  in  our  courts,  and  war  arises  between  this  country  and  that  of  which  the  corpo- 
ration is  a  citizen,  the  action  will  be  defeated,  unless  the  case  be  within  one  of  the  exceptions 
permitting  an  alien  enemy  to  sue.  Society  for  Propagation  of  the  Gospel  v.  Wheeler,  2  GalL, 
182. 

X.  Eegulation  and  Control. 

Summary  — Pbu?er  to  repeal  or  modify;  obligation  of  contracts,  §§  1249,  1254,  1259,  1265, 
1267,  1268,  1271,  1278,  1281.—  Right  to  use  bridge,  §§  1250,  1251,  1253.— JbM?er  to  fix  toUs, 
§  1252.—  Rights  of  stockholders  in  case  of  repeal,  %  126i.^  Destroyed  by  repeal,  §§  1255- 
125)1.— Right  of  stockholder  to  prevent  repeal,  §§  1258,  1270,  1273.—  Tranter  of  property 
by  repealing  act,  §  1260. —  New  charter  created  by  repealing  act,  §  1261. — Property  may  be 
taken  for  public  u^e,  §  1262.—  Taking  custody  of  assets,  §  1263.—  Contingent  vepeal;  dele- 
gation  of  authority,  %  1264. —  Division  of  assets,  §  1265.—  Repeal  not  a  judicial  act,  %  1266.— 
Trustee  to  manage  affairs,  §§  1269,  1277.— itepeaZ  not  reviewable,  §  1272.—  Whether  a 
judicial  proceeding  is  necessary,  §  121Z.— Rights  of  creditors,  §  1274.— fiftote  a  stock- 
holder, §g  1275,  1276,  1379.—  UnXawfid  appropriation  of  property  of  company,  %  1280.— 
Exclusive  privileges,  §  1282.—  Forfeiture  by  misuser,  S  1283.—  Qrant  construed  against 
grantee,  §  12^.— Expiration  of  charter,  §  1285.—  Rights  of  new  company  formed  by  con- 
Mlidation,  %  128Q. 
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§  1249.  On  March  5,  1867,  the  legislature  of  Illinois  authorized  the  town  of  Hyde  Park  to 
abate  nuisances,  but  restrained  it  from  interfering  with  persons  carrying  offal  or  other  animal 
refuse  or  matter  from  Chicago  to  be  manufactured  into  fertilizer.  March  8,  18i57,  three  days 
later,  the  Northwestern  Fertilizing  Company  was  cliartered  for  fifty  years,  but  the  charter 
contained  no  exemption  from  punishment  for  creating  a  nuisance  if  it  should  do  so.  It  estab- 
lished works  within  the  town  of  Hyde  Park  for  the  conversion  into  fertilizer  of  offal  and 
other  animal  refuse  and  dead  matter,  which  were  subsequently  carried  on  the  cars  through 
Hyde  Park,  thereby  creating  an  intolerable  stench  and  nuisance.  In  March,  1869,  the  charter 
of  the  village  was  revised  by  the  legislature  and  the  largest  police  powers  were  confeired, 
the  trustees  being  expressly  authorized  to  '*  define  and  abate  nuisances  which  are  or  may  be 
injurious  to  the  public  health,"  but  providing  that  this  power  should  not  for  two  years  there- 
after be  exercised  against  the  fertilizing  company.  Oa  the  expiration  of  that  time,  the  nui- 
sance still  continuing,  the  village  proceeding  to  enforce  an  ordinance  which  it  had  passed 
authorizing  the  imposition  of  a  fine  upon  any  one  who  should  transport  putrid  animal  mat- 
ter through  the  village,  and  the  engineer  and  other  employees  of  the  railway  company  were 
arrested  and  fined  for  so  doing,  whereupon  the  fertilizing  company  filed  a  bill  to  enjoin  the 
prosecutions  on  the  ground  that  it  had  a  right  under  its  charter  so  to  carry  such  putrid  mat- 
ter through  the  village,  which  right  was  impaired  by  the  ordinance  under  which  the  prosecu- 
tions were  had.  Held,  that  the  charter  was  to  be  construed  most  strongly  against  the  fertil- 
izing company,  and  nothing  conceded  except  what  was  expressly  granted  or  necessarily 
implied;  that  the  charter  did  not  give  the  company  a  right  for  fifty  years  to  continue  the 
nuisance  it  had  created;  that  the  act  of  March  5,  1867,  restraining  the  powers  of  the  village 
as  to  interference  with  the  transportation  of  fertilizing  matter  from  Chicago,  was  not  part  of 
the  charter  of  the  fertilizing  company  and  might  be  repealed  by  the  legislature  at  its  discre- 
tion; that  the  ordinance  prohibiting  the  nuisance  and  authorizing  prosecution  therefor  was 
lawful  and  valid  as  an  exercise  of  police  power.  Fertilizing  Co.  v,  Hyde  Park,  g§  1287-91. 
See  ^  1374. 

§  1250.  The  International  Bridge  Company  was  created  by  charters  of  Canada  and  the  state 
of  New  York,  subject  to  an  act  of  congress  providing  substantially  that  all  railroad  compa- 
nies desiring  to  use  its  bridge  over  the  Niagara  river  should  be  permitted  to  do  so,  **  upon  such 
terms  and  conditions  as  shall  be  prescribed  by  the  district  court  of  the  United  States  "  sitting 
in  New  York.  On  application  of  the  Canada  Southern  Railway  Company  to  that  court  to  de- 
termine the  terms  and  conditions  upon  which  it  might  be  permitted  to  use  the  bridge,  heldf 
that  this  act  of  congress  did  not  authorize  the  district  court  to  fix  the  compensation  which 
should  be  paid  to  the  bridge  company  for  the  use  of  the  bridge  by  the  railroad  company  in 
advance  of  any  difference  arising  between  the  railroad  company  and  the  bridge  company  as 
to  the  amount  of  such  compensation ;  that  such  compensation  was  meant  to  be  fixed  in  the 
first  place  by  agreement  of  the  companies  themselves,  after  which  any  difference  as  to  the 
justice  of  the  compensation  required  might  be  litigated  as  prescribed  by  the  act  of  congress. 
Canada  Southern  R'y  Co.  v.  International  Bridge  Co.,  §§  1292-95. 

§  1251.  A  corporation  created  by  the  New  York  state  legislature  and  the  Canadian  parlia- 
ment, for  the  purpose  of  constructing  a  bridge  over  the  Niagara  river,  acquires  a  right  to  build 
such  bridge  only  after  securing  the  sanction  of  congress  thereto ;  and  congress  may,  in  sanc- 
tioning the  undertaking,  impose  any  conditions  as  to  the  use  of  the  bridge  by  the  public,  and 
the  compensation  therefor,  as  may  seem  to  it  wise  and  expedient.     Ibid, 

%  1252.  An  act  of  congress  delegating  to  a  federal  court  the  power  to  fix  tolls  upon  a  pub- 
lic highway,  in  case  of  disagreement  between  the  parties  using  such  highway  and  the  com- 
pany controlling  it,  is  not  unconstitutional  as  being  a  delegation  of  legislative  powers.  Ibid, 
See  §  1371. 

§  1258.  The  determination  of  the  terms  and  conditions  upon  which  railroad  companies 
may  be  allowed  to  use  a  public  bridge  built  by  a  private  company  over  a  public  highway  is  a 
judicial  act,  since  it  is  to  be  made  upon  hearing  proofs  and  allegations  of  the  parties,  whose 
rights  are  to  be  ascertained  by  evidence  and  adjudicated  upon  under  the  sanctions  of  prece- 
dents and  in  conformity  with  the  established  rules  of  law.    Ibid, 

g  1254.  Personal  and  real  property  acquired  by  the  corporation  daring  its  lawful  existence, 
and  rights  of  contract  or  choses  in  action  so  acquired,  which  do  not  in  iheir  nature  depend 
upon  the  general  powers  conferred  by  the  charter,  are  not  destroyed  by  its  repeal;  and  the 
courts  may.  if  the  legislature  does  not  provide  some  special  remedy,  enforce  such  rights  by 
the  means  within  their  power.  The  rights  of  the  shareholders  of  such  a  corporation  to  their 
interest  in  its  property  are  not  annihilated  by  such  repeal,  and  there  must  remain  in  the 
courts  the  power  to  protect  those  rights.     Greenwood  v.  Freight  Co.,  §§  1296-1801. 

§  1355.  A  repeal  of  a  charter  destroys  the  corporation.  It  can  originate  no  new  transac- 
tions dependent  on  powers  conferred  by  the  charter  repealed.    Ibid, 

§  1256.  The  repeal  of  a  bank  charter  destroys  its  power  to  lend  money  or  issue  notes.  Ibid^, 

683 


g§  1S47-1S73.  CORPOBATIONS--PBIVAT3S. 

§  1357.  The  repeal  of  a  street  railway  company's  charter  destroys  its  right  to  use  the  streets 
or  operate  a  railway  thereon.    IbicL 

§  1258.  If  a  state  legislature  passes  an  act  by  which  the  existence  of  a  coiporation  wUl  be 
destroyed  and  its  corporate  powers  annihilated,  a  shareholder  may  maintain  a  suit  to  prevent 
such  a  disaster,  if  the  corporation  peremptorily  refuses  to  move  in  the  matter.    Ibid, 

§  1259.  A  ''reservation  clause,"  authorizing  the  *' amendment,  alteration  or  repeal,  at  the 
pleasure  of  the  legislature,"  of  corporate  charters,  authorizes  the  repeal  of  charters  subse- 
quently granted.    Ibid, 

§  1200.  A  repeal  of  a  charter  authorized  by  a  ''reservation  clause"  is  not  invalidated  by 
the  transfer,  upon  compensation,  by  other  sections  of  the  repealing  act,  of  the  property  of 
the  corporation  whose  charter  is  repealed,  to  another  company.     Ibid, 

%  1201.  Where  a  legislature  can  repeal  the  charter  of  a  corporation,  it  can  charter  a  new 
one  by  the  repealing  act  and  confer  upon  it  all  the  powers  of  the  old  company.    Ibid. 

§  1262.  The  property  of  a  corporation,  and  even  its  franchises,  may  be  taken  for  public  use 
under  the  right  of  eminent  domain,  upon  compensation  being  made,  and  conferred  upon 
another  company.    Ibid, 

%  12G8.  A  legislature  having  absolute  control  of  a  corporation  may  take  away  the  custody 
of  its  assets  from  its  directors  and  intrust  the  custody  to  an  officer  of  the  state  pending  an 
investigation  into  its  solvency  and  the  determination  of  the  fact  whether  an  event  has  hap- 
pened uiK)n  which  the  repeal  will  take  effect.     Lothrop  t\  Stedman,  §§  1302-1 1. 

§  1264.  A  legislative  resolve,  that  a  charter  shall  be  repealed  on  a  given  future  date,  pro- 
vided, if  the  company  shall  before  that  day  receive  a  certificate  that  a  deficiency  in  its  assets 
has  been  supplied,  then  the  charter  shall  remain  in  full  force ;  and  in  case  of  disagreement 
between  a  commissioner  and  the  company  as  to  the  amount  of  its  assets,  the  chief  justice 
and  his  associate  shall  determine  and  slate  the  amount  to  be  paid  in,  and  if  the  amount  so 
found  shall  be  paid  within  thirty  days  the  resolve  shall  be  inoperative  and  void,  is  a  contin- 
gent repeal  of  such  charter  by  the  legislature.  It  is  not  a  delegation  of  the  power  of  repeal 
to  third  persons.    Ibid, 

§  1265.  When  a  charter  is  repealed  the  legislature  cannot  prescribe  such  rules  for  the  man- 
agement of  the  affairs  of  the  corporation  and  the  disposition  of  its  assets  as  win  divert  the 
latter  from,  or  divide  them  unfairly  and  unequally  among,  its  creditors.  Nor  can  it  sequester 
a  portion  of  the  assets  belonging  to  shareholders.  It  can  neither  impair  contracts  nor  injure 
vested  rights.     Ibid. 

§  1266.  The  repeal  of  a  charter  under  an  absolute,  unconditional  ''reservation  clause"  ia 
not  a  judicial  act.  It  is  not  a  finding  of  facts  and  a  declaration  of  forfeiture.  Therefore, 
the  statement  in  the  preamble  of  such  a  repealing  act  of  facts  that  are  disputed  by  the  com- 
pany, but  which  are  given  as  reasons  for  the  repeal,  does  not  invalidate  the  act    Ibid, 

§  1267.  The  legislature  may  repeal  a  charter  whether  or  not  a  court  has  passed  upon  the 
insolvency  of  the  company  and  without  regard  to  its  finding.     Ibid. 

g  126S.  Repeal  of  a  charter  does  not  per  tse  violate  or  impair  the  obligations  of  any  con- 
tract which  the  corporation  has  entered  into.    Ibid, 

§  1269.  The  legislature  may  appoint  a  trustee  to  take  the  assets  and  manage  the  affairs  of 
a  corporation  whose  charter  has  been  repealed,  in  conformity  with  general,  just,  prescribed 
rules,  or  with  rules  prescribed  by  a  court  of  equity.  If  no  such  trustee  is  appointed  by  the 
legislature,  equity  will  appoint  one.    Ibid. 

§  1270.  A  policy  holder  in  an  insurance  company,  being  its  creditor,  may  maintain  a  suit  to 
protect  its  interests  and  prevent  an  injury  to  it,  e.  g.,  by  forfeiture  of  its  charter.    Ibid. 

§  1271.  A  repeal  of  a  charter  under  a  "  reservation  clause  "  giving  an  absolute,  uncondi- 
tional right  of  repeal  at  the  pleasure  of  the  legislature,  may  be  summary  and  at  will.    Ibid, 

%  1272.  An  absolute  repeal  of  a  charter,  not  being  a  judicial  act,  is  not  reviewable  by  the 
courts,  unless  the  legislature  should  exercise  its  power  of  repeal  so  wantonly  and  causelessly 
as  palpably  to  violate  the  principles  of  natural  justice ;  its  action  may  then  be  reviewed. 
Ibid. 

%  1273.  A  railway  charter  provided  that  "  If  the  state  can  show  at  any  time  misuse  or  abuse 
of  any  of  the  privileges  herein  granted,  the  legislature  may  resume  all  and  singular  the  rights 
and  privileges  hereby  granted  to  such  corporation."  The  city  of  Baltimore  advanced  money 
to  the  company,  which  was  expended  upon  the  road.  The  legislature  in  1864  revoked  the 
charter  so  far  as  to  restrict  the  company  from  building  a  portion  of  the  road  which  it  might 
have  constructed.  The  city  of  Baltimore,  fearing  the  acceptance  by  the  corporation  of  the  act 
of  revocation  would  diminish  the  security  for  the  repayment  of  its  advance,  filed  a  bill  to  re- 
strain the  company  from  accepting  the  act.  Held,  that  the  city,  being  a  creditor  of  the  cor- 
poration, might  properly  resort  to  such  a  proceeding  quia  timet.  That  the  legislatm'e  might 
retain  for  itsjlf  an  absolute  or  unconditional  power  to  revoke,  alter  or  repeal  any  charter 
granted  by  it ;  but  that  since  this  charter  could  be  revoked  only  for  misuse  or  abuse  of  any  of 
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the  privileges  granted  by  it,  ihe  legislature  could  not  revoke  the  charter  to  any  extent  without 
first  ascertaining  by  a  judicial  proceeding  whether  any  such  abuse  or  misuse  of  the  corporate 
powers  had  taken  place  or  not.  That  the  just  and  proper  mode  would  be  to  pass  a  resolution 
ordering  the  attorney -general  to  institute  the  proper  legal  proceedmgs  to  ascertain  the  fact  of 
misuse  or  abuse,  and  that  the  acceptance  of  the  act  of  revocation  by  the  company  should  be 
enjoined.    Mayor  of  Baltimore  v,  Pittsburgh  &  C.  R.  Co.,  ^  ^12-15. 

§  1274.  The  assets  of  a  banking  corporation  are  a  fund  for  the  payment  of  its  debts.  If  held 
by  the  corporation  itself  and  so  invested  as  to  be  subject  to  legal  process,  they  may  be  levied 
on  by  such  process.  If  distributed  among  stockholders  or  transferred  into  the  hands  of 
others  than  bona  fide  creditors  or  purchasers,  leaving  debts  of  the  corporation  unpaid,  such 
holders  take  the  property  charged  with  a  trust  in  favor  of  creditors,  which  a  court  of  equity 
will  enforce  and  compel  the  application  of  the  property  to  the  satisfaction  of  their  debts,  and 
such  assets  may  be  followed  into  the  possession  of  the  state  and  charged  with  creditors'  rights. 
Ourran  v.  State  of  Arkansas,  §§  1816-39. 

§  1375.  Although  the  state  be  the  sole  shareholder  in  a  bank  created  by  it,  such  bank  is  a 
distinct  corporation,  having  a  complete  separate  existence,  capable  of  binding  itself  alone, 
unaffected  by  the  fact  that  the  state  paid  in  its  capital,  owned  its  stock,  and  is  entitled  to  its 
profits.    Ibid. 

§  1270.  A  ijanking  corporation,  having  no  other  stockholder  than  the  state,  may  have  its 
charter  repealed  by  the  state,  but  such  repeal  does  not  destroy  executory  contracts  of  the 
corporation  or  withdraw  its  property  from  the  just  claims  of  its  creditors.    Ibid. 

§  1277.  In  equity  a  trust  never  fails  for  the  want  of  a  trustee;  and  although  a  corporation 
be  dissolved  and  the  legal  title  of  its  property  changed,  equity  will  appoint  a  trustee  to  sul> 
ject  such  property  to  the  payment  of  the  corporate  debts.    Ibid, 

§  1278.  The  repeal  of  a  charter  will  not  necessarily  destroy  the  obligation  of  the  contracts 
of  a  corporation.    Ibid, 

§  1270.  If  a  state  contribute  to  the  capital  of  a  banking  corporation  and  authorize  the 
issuance  and  acceptance  of  its  bills,  the  state  cannot,  by  revoking  the  charter  of  the  bank, 
acquire  the  right  to  withdraw  its  capital  from  the  control  of  the  bank  and  from  liability  to 
the  claims  of  its  creditors.     Ibid, 

§  12  ■  0.  Bonds  issued  by  a  state  and  sold  through  the  agency  of  a  bank  to  obtain  funds  to 
constitute  the  capital  of  the  bank  are  not  debts  of  such  bank,  and  an  act  of  the  state  legisla- 
ture requiring  receivers  of  the  bauk,  after  its  insolvency,  to  receive  in  payment  of  debts  due 
it  such  bonds  of  the  state,  authorizes  and  requires  the  assets  of  the  bank  to  be  appropriated  to 
pay  debts  of  the  state,  and  is  inconsistent  with  the  rights  of  creditors  to  these  assets  and 
with  the  execution  of  a  trust  in  their  favor.  It  is  an  unlawful  appropriation  of  the  property 
of  the  insolvent  bank  to  the  use  and  benefit  of  the  state.    Ibid, 

§  12  >1.  A  law  was  enacted  by  a  state,  which  was  sole  stockholder  in  a  bank,  vesting  the 
bank's  real  property  in  the  state.  Hdd,  that  although  this  law  only  affected  the  remedy  of  a 
creditor  of  the  bank  by  compelling  him  to  resort  to  equi  y  to  subject  such  property  to  the 
payment  of  his  claim  instead  of  to  an  action  at  law,  yet  it  was  such  a  change  in  the  cred- 
itor's remedy  as  materially  impaired  the  rights  of  the  creditor,  and  was  therefore  unconsti- 
tutional and  void.    Ibid, 

g  1 1 82.  A  turnpike  company  having  no  exclusive  privileges  cannot  complain  of  the  build- 
ing of  a  railway  parallel  to  its  road.    Turnpike  Co.  v.  State,  ^  1380-81.     See  §  1418. 

§  1283.  A  turnpike  company  will  forfeit  its  charter  by  neglecting  to  keep  its  road  in  re- 
pair.   Ibid, 

§  1284.  A  grant  of  franchises  is  construed  most  strongly  against  the  grantee.  Turnpike 
Co.  V.  IlUnois,  §^  1382-^8. 

§  128o.  A  state  granted  a  company  a  charter  for  twenty-five  years.  Subsequently,  but 
before  the  expiration  of  the  twenty-five  years,  it  granted  the  company  the  privilege  of  using 
a  street  and  bridge  and  of  taking  toll  thereon,  in  consideration  of  the  company's  keeping 
them  in  repair.  Held,  that  the  second  grant,  being  to  a  corporation  limited  in  its  existence 
to  twenty-five  years,  would  only  give  the  company  the  right  to  use  and  take  toll  on  the  street 
and  bridge  until  the  expiration  of  that  time,  there  being  no  words  of  perpetuity  attached  to 
the  grant.  The  state,  by  resuming  control  of  the  street  and  bridge  at  the  end  of  the  time 
named,  did  not  impair  the  charter,  although  it  did  not  compensate  the  company.  The  right 
of  the  corporation  to  hold  beyond  twenty-five  years  extended  only  to  the  roads  built  under 
the  original  charter,  and  then  only  to  such  a  time  as  the  state  should  reimburse  the  com- 
pany for  the  works  it  bad  built.    Ibid, 

§  1286.  A  new  corporation  in  Maine,  formed  by  consolidation,  accepts  its  charter  subject 
to  the  power  of  the  legislature  to  alter  or  repeal  it  under  the  act  of  1831.  Railroad  Co.  v, 
Maine,  g§  1834-87.     See  ^  1390. 

[Notes.— See  §§  1338-1424.] 
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FERTILIZING  COMPANY  v.  HYDE  PARK, 
(7  Otto,  659-682.     1878.) 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  case  was  brought  here  by  a  writ  of  error  to  the 
suprenne  court  of  the  state  of  Illinois.  The  alleged  ground  of  our  jurisdiction  is, 
that  the  record  presents  a  question  of  federal  jurisprudence.  A  brief  statement 
of  the  facts  will  be  sufficient  for  the  purposes  of  this  opinion.  The  plaintiff  in 
error  was  incorporated  by  an  act  of  the  legislature,  approved  March  8,  1867. 
The  act  declared  that  the  corporation  should  "  have  continued  succession  and 
existence  for  the  term  of  fifty  years."  The  fourth  and  fifth  sections  are  as 
follows: 

"  Sec.  4.  Said  corporation  is  hereby  authorized  and  empowered  to  establish 
and  maintain  chemical  and  other  works  at  the  place  designated  herein,  for  the 
purpose  of  manufacturing  and  converting  dead  animals  and  other  animal  mat- 
ter into  an  agricultural  fertilizer,  and  into  other  chemical  products,  by  means 
of  chemical,  mechanical  and  other  processes. 

^^  Sec.  5.  Said  chemical  works  shall  be  established  in  Cook  county,  Illinois, 
at  any  point  south  of  the  dividing  line  between  townships  37  and  38.  Said 
corporation  may  establish  and  maintain  depots  in  the  city  of  Chicago,  in  said 
county,  for  the  purpose  of  receiving  and  carrying  off,  from  and  out  of  the 
said  city,  any  and  all  offal,  dead  animals,  and  other  animal  matter,  which  they 
may  buy  or  own,  or  which  may  be  delivered  to  them  by  the  city  authorities 
and  other  persons." 

The  company  organized  pursuant  to  the  charter.  Its  capital  stock  is 
$250,000,  all  of  which  has  been  paid  up  and  invested  in  its  business.  It  owns 
ground  and  has  its  receiving  depot  about  three  miles  from  Chicago.  The  cost 
of  both  exceeded  $15,000.  Thither  the  oflfal  arising  from  the  slaughtering  in 
the  city  was  conveyed  daily.  The  chemical  works  of  the  company  are  in  Cook 
county,  south  of  the  dividing  line  of  townships  37  and  38,  as  required  by  the 
charter.  When  put  there,  the  country  around  was  swampy  and  nearly  unin- 
habited, giving  little  promise  of  further  improvement.  They  are  within  the 
present  limits  of  the  village  of  Ilyde  Park.  The  oflfal  procured  by  the  com- 
pany was  transported  from  Chicago  to  its  works  through  the  village  by  the 
Pittsburg,  Fort  Wayne  &  Chicago  Railroad.  There  was  no  other  railroad  by 
which  it  could  be  done.  The  court  below,  in  its  opinion,  said:  "An  examina- 
tion of  the  evidence  in  this  case  clearly  shows  that  this  factory  was  an  unen- 
durable nuisance  to  the  inhabitants  for  many  miles  around  its  location ;  that 
the  stench  was  intolerable,  producing  nausea,  discomfort,  if  not  sickness  to  the 
people;  that  it  depreciated  the  value  of  the  property,  and  was  a  source  of  im- 
mense annoyance.  It  is,  perhaps,  as  great  a  nuisance  as  could  be  found  or 
even  created;  not  aflfecting  as  many  persons  as  if  located  in  or  nearer  to  the 
city,  but  as  intense  in  its  noisome  effects  as  could  be  produced.  And  the  trans- 
portation of  this  putrid  animal  matter  through  the  streets  of  the  village,  as 
we  infer  from  the  evidence,  was  offensive  in  a  high  degree  both  to  sight  and 
smell."     This  characterization  is  fully  sustained  by  the  testimony. 

In  March,  18G9,  the  charter  of  the  village  was  revised  by  the  legislature,  and 
the  largest  powers  of  police  and  local  government  were  conferred.  The 
trustees  were  expressly  authorized  to  "  define  or  abate  nuisances  which  are,  or 
may  be,  injurious  to  the  public  health,"  — to  compel  the  owner  of  any  grocery- 
cellar,  tallow-chandler  shop,  soap  factory,  tannery,  or  other  unwholesome  place^ 

536 


REGULATION  AND  CONTROL.  g  1287. 

to  cleanse  or  abate  such  place,  as  might  be  necessary,  and  to  regulate,  prohibit 
or  license  breweries,  tanneries,  packing-houses,  butcher-shops,  stock-yards,  or 
establishments  for  steaming  and  rendering  lard,  tallow-offal  or  other  substances, 
and  all  establishments  and  places  where  any  nauseous,  offensive  or  unwhole- 
some business  was  carried  on.  The  sixteenth  section  contains  a  proviso  that 
the  powers  given  should  not  be  exercised  against  the  Northwestern  Fertilizing 
Company  until  after  two  years  from  the  passage  of  the  act.  "  This  limitation 
was  evidently  a  compromise  by  conflicting  parties.  On  the  5th  of  March,  1867, 
a  prior  act,  giving  substantially  the  same  powers  to  the  village,  was  approved 
and  became  a  law.  This  act  provided  that  nothing  contained  in  it  should  be 
construed  to  authorize  the  officers  of  the  village  to  interfere  with  parties  en- 
gaged in  transporting  any  animal  matter  from  Chicago,  or  from  manufacturing 
it  into  a  fertilizer  or  other  chemical  product.  The  works  here  in  question  were 
in  existence  and  in  operation  where  they  now  are  before  the  proprietors  were 
incorporated. 

After  the  last  revision  of  the  charter  the  municipality  passed  an  ordinance 
whereby,  among  other  things,  it  was  declared  that  no  person  should  transport 
any  offal  or  other  offensive  or  unwholesome  matter  through  the  village,  and 
that  any  person  employed  upon  any  train  or  team  conveying  such  matter  should 
be  liable  to  a  fine  of  not  less  than  five  nor  more  than  fifty  dollars  for  each 
offdnse;  and  that  no  person  should  maintain  or  carry  on  any  offensive  or  un- 
wholesome business  or  establishment  within  the  limits  of  the  village,  nor 
within  one  mile  of  those  limits.  Any  person  violating  either  of  these  provis- 
ions was  subjected  to  a  penalty  of  not  less  than  fifty  nor  more  than  two  hun- 
dred dollars  for  each  offense,  and  to  a  like  fine  for  each  day  the  establishment 
or  business  should  be  continued  after  the  first  conviction.  After  the  adoption 
of  this  ordinance  and  the  expiration  of  two  years  from  the  passage  of  the  act 
of  1869,  notice  was  given  to  the  company  that,  if  it  continued  to  transport 
offal  through  the  village  as  before,  the  ordinance  would  be  enforced.  This 
having  no  effect,  thereafter,  on  the  8th  of  January,  1873,  the  village  authori- 
ties caused  the  engineer  and  other  employees  of  the  railway  company,  who 
were  engaged  in  carrying  the  offal  through  the  village,  to  be  arrested  and  tried 
for  violating  the  ordinance.  They  were  convicted,  and  fined  each  $50.  This 
bill  was  thereupon  filed  by  the  company.  It  prays  that  further  prosecutions 
may  be  enjoined,  and  for  general  relief.  The  supreme  court  of  the  state,  upon 
appeal,  dismissed  the  bill,  and  the  company  sued  out  this  writ  of  error. 

§  1287«  The  rule  of  construing  charters  daiming  to  he  contracts,  Nothing 
passes  hut  what  is  granted  in  express  terms  or  hy  necessary  intendment. 

The  plaintiff  in  error  claims  that  it  is  protected  by  its  charter  from  the  en- 
forcement against  it  of  the  ordinances  complained  of,  and  that  its  charter  is  a 
contract  within  the  meaning  of  the  contract  clause  of  the  constitution  of  the 
United  States.  Whether  this  is  so  is  the  question  to  be  considered.  The  rule 
of  construction  in  this  class  of  cases  is  that  it  shall  be  most  strongly  against 
the  corporation.  Every  reasonable  doubt  is  to  be  resolved  adversely.  Nothing 
is  to  be  taken  as  conceded  but  what  is  given  in  unmistakable  terms,  or  by  an 
implication  equally  clear.  The  affirmative  must  be  shown.  Silence  is  nega- 
tion, and  doubt  is  fatal  to  the  claim.  This  doctrine  is  vital  to  the  public  wel- 
fare. It  is  axiomatic  in  the  jurisprudence  of  this  court.  It  may  be  well  to 
cite  a  few  cases  by  way  of  illustration.  In  Rector,  etc.,  of  Christ  Church  v. 
County  of  Philadelphia,  24  IIow.,  301,  in  Tucker  v.  Ferguson,  22  Wall.,  527, 
and  in  West  Wisconsin  R  Co.  v.  Board  of  Supervisors,  93  U.  S.,  595,  property 
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had  been  expressly  exempted  for  a  time  from  taxation.  Taxes  were  imposed 
contrary  to  the  terms  of  the  exemption  in  each  case.  The  corporations  ob- 
jected. This  court  held  that  the  promised  forbearance  was  only  a  bounty  or 
gratuity,  and  that  there  was  no  contract.  In  Providence  Bank  v.  Billings,  4 
Pet.,  515,  the  bank  had  been  incorporated  with  the  powers  usually  given  to 
such  institutions.  The  charter  was  silent  as  to  taxation.  The  legislature  im- 
posed taxes.  "The  power  to  tax  involves  the  power  to  destroy."  McCuUoch 
V.  Maryland,  4  Wheat.,  316.  The  bank  resisted  and  brought  the  case  here  for 
final  determination.  This  court  held  that  there  was  no  immunity  and  that  the 
bank  was  liable  for  tbe  taxes  as  an  individual  would  have  been.  There  is  the 
same  silence  in  the  charter  here  in  question  as  to  taxation  and  as  to  liability 
for  nuisances.  Can  exemption  be  claimed  as  to  one  more  than  the  other?  Is 
not  the  case  just  cited  conclusive  as  to  both? 

§  12S8.  Duftinction  between  powers  of  natural  and  artifiaial  persons. 
Continued  succession  is  given  to  corporations  to  prevent  embarrassment  aris- 
ing from  the  death  of  their  members.  One  striking  difference  between  the 
artificial  and  a  natural  person  is  that  the  latter  can  do  anything  not  forbidden 
by  law,  while  the  former  can  do  only  what  is  so  permitted.  Its  powers  and 
immunities  depend  primarily  upon  the  law  of  its  creation.  Beyond  that  it  is 
subject,  like  individuals,  to  the  will  of  the  law-making  power.  If  the  intent  of 
the  legislature  touching  the  point  under  consideration  be  sought  in  the  charter 
and  its  history,  it  will  be  found  to  be  in  accordance  with  the  view  we  have  ex- 
pressed as  matter  of  law.  Three  days  before  the  charter  of  the  plaintiff  in 
error  became  a  law  the  legislature  declared  that  the  power  of  the  village  as  to 
nuisances  should  not  extend  to  those  engaged  in  the  business  to  which  the  char- 
ter relates.  The  subject  must  have  been  fully  present  to  the  legislative  mind 
when  the  company's  charter  was  passed.  If  it  were  intended  the  exemption 
should  be  inviolable,  why  was  it  not  put  in  the  company's  charter  as  well  as  ia 
that  of  the  village?  The  silence  of  the  former,  under  the  circumstances,  is  a  preg- 
nant fact.  In  one  case  it  was  doubtless  known  to  all  concerned  that  the  re- 
striction would  be  irrepealable,  while  in  the  other  that  it  could  be  revoked  at 
any  time.  In  the  revised  village  charter  of  1869  the  exemption  was  limited  to 
two  years  from  the  passage  of  the  act.  This  was  equivalent  to  a  declaratioa 
that  after  the  lapse  of  the  two  years  the  full  power  of  the  village  might  be  ap- 
plied to  the  extent  found  necessary.  Corporations,  in  such  cases,  are  usually 
prolific  of  promises,  and  the  legislature  was  willing  to  await  the  event  for  the 
time  named.  That  a  nuisance  of  a  flagrant  character  existed,  as  found  by  tho 
court  below,  is  not  controverted.  We  cannot  doubt  that  the  police  power  of 
the  state  was  applicable  and  adequate  to  give  an  effectual  remedy.  That  power 
belonged  to  the  states  when  the  federal  constitution  was  adopted.  They  did 
not  surrender  it,  and  they  all  have  it  now.  It  extends  to  the  entire  property 
and  business  within  their  local  jurisdiction.  Both  are  subject  to  it  in  all  proper 
cases.  It  rests  upon  the  fundamental  principle  that  every  one  shall  so  use  his 
own  as  not  to  wrong  and  injure  another.  To  regulate  and  abate  nuisances  is 
one  of  its  ordinary  functions.  The  adjudged  cases  showing  its  exercise  where 
corporate  franchises  were  involved  are  numerous. 

In  Coates  v.  Mayor,  etc.,  of  City  of  New  York,  7  Cow.  (N.  Y.),  585,  a  law 
was  enacted  by  the  legislature  of  the  state  on  the  9th  of  March,  1813,  which  gave 
to  the  city  government  power  to  pass  ordinances  regulating,  and,  if  necessary, 
preventing,  the  interment  of  dead  bodies  within  the  city,  and  a  penalty  of  $250 
was  authorized  to  be  imposed  for  the  violation  of  the  prohibition.     On  the  7th 
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of  October,  1823,  an  ordinance  was  adopted  forbidding  interments  or  the  de- 
positing of  dead  bodies  in  vaults  in  the  city  south  of  a  designated  line.  A 
penalty  was  prescribed  for  its  violation.  The  action  was  brought  to  recover 
the  penalty  for  depositing  a  dead  body  in  a  vault  in  Trinity  church-yard.  A 
plea  was  interposed  setting  forth  that  the  Iocils  in  quo  was  granted  by  the  king 
of  Great  Britain,  on  the  6th  of  May,  1697,  to  a  corporation  by  the  name  of 
the  "Rector  and  Inhabitants  of  the  City  of  New  York  in  Communion  with 
the  Protestant  Episcopal  Church  of  England,"  and  their  successors  forever,  as 
and  for  a  church-yard  and  burying  place,  with  the  rights,  fees,  etc.;  that  im- 
mediately after  the  grant  the  land  was  appropriated,  and  thenceforward  was 
used  as  and  for  a  cemetery  for  the  interment  of  dead  bodies;  that  the  rector 
and  wardens  of  Trinity  Church  were  the  same  corporation,  and  that  the  body 
in  question  was  deposited  in  the  vault  in  the  church-yard  by  the  license  of  that 
corporation.  A  general  demurrer  was  filed  and  the  case  elaborately  argued. 
§  1 289.  In  cases  of  nuisance  the  law  of  prescription  has  no  application. 
The  validity  of  the  ordinance  was  sustained.  The  court  held  that  "  the  act 
under  which  it  was  passed  was  not  unconstitutional,  either  as  impairing  the 
obligation  of  contracts  or  taking  property  for  public  use  without  compen- 
sation, but  stands  on  the  police  power  to  make  regulations  in  respect  to 
nuisances."  It  was  said:  "Every  right,  from  absolute  ownership  in  property 
down  to  a  mere  easement,  is  purchased  and  holden  subject  to  the  restriction 
that  it  shall  be  so  exercised  as  not  to  injure  others.  Though  at  the  time  it  be 
remote  and  inoffensive,  the  purchaser  is  bound  to  know  at  his  peril  that  it  may 
become  otherwise  by  the  residence  of  many  people  in  its  vicinity,  and  that  it 
must  yield  to  by-laws  and  other  regular  remedies  for  the  suppression  of  nui- 
sances." In  such  cases  prescription,  whatever  the  length  of  time,  has  no  appli- 
cation. Every  day's  continuance  is  a  new  offense,  and  it  is  no  justification  that 
the  party  complaining  came  voluntarily  within  its  xeach.  Pure  air  and  the 
comfortable  enjoyment  of  property  are  as  much  rights  belonging  to  it  as  the 
right  of  possession  and  occupancy.  If  population,  where  there  was  none  before, 
approaches  a  nuisance,  it  is  the  duty  of  those  liable  at  once  to  put  an  end  to  it. 
Brady  v.  Weeks,  3  Barb.  fN.  T.),  157. 

The  legislature  of  Massachusetts,  on  the  1st  of  February,  1827,  incorporated 
the  "Boston  Beer  Company,"  "for  the  purpose  of  manufacturing  malt  liquors 
in  all  their  varieties  in  the  city  of  Boston,"  etc.  By  an  act  of  June,  1869,  the 
manufacture  of  malt  liquors  to  be  sold  in  Massachusetts,  and  brewing  and  keep- 
ing them  for  sale,  were  prohibited,  under  penalties  of  fine  and  imprisonment 
and  the  forfeiture  of  the  liquors  to  the  commonwealth.  In  Beer  Co.  v.  The 
Commonwealth,  the  supreme  court  of  Massachusetts  held  that  "the  act  of  1869 
does  not  impair  the  obligations  of  the  contract  contained  in  the  charter  of  the 
claimant,  so  far  as  it  relates  to  the  sale  of  malt  liquors,  but  is  binding  on  the 
claimant  to  the  same  extent  as  on  individuals.  The  act  is  in  the  nature  of  a 
police  regulation  in  regard  to  the  sale  of  a  certain  article  of  property,  and  is 
applicable  to  the  sale  of  such  property  by  individuals  and  corporations,  even 
where  the  charter  of  the  corporation  cannot  be  altered  or  repealed  by  the  legis- 
lature." This  court  unanimously  affirmed  that  judgment.  In  our  opinion,  Mr. 
Justice  Bradley,  speaking  for  the  court,  said:  "Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and  boundaries  of  the  police  power,  and 
however  difficult  it  may  be  to  render  a  satisfactory  definition  of  it,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  protection  of  the  lives,  health  and 
property  of  the  citizens,  and  to  the  preservation  of  good  order  and  the  public 
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morals."  The  judgment  here  was  placed  also  upon  another  ground.  Beer  Co. 
V.  Massachusetts,  7  Otto,  25.  Perhaps  the  most  striking  application  of  the 
police  power  is  in  the  destruction  of  buildings  to  prevent  the  spread  of  a  con- 
flagration. This  right  existed  by  the  common  law,  and  the  owner  was  entitled 
to  no  compensation.  2  Kent  Com.,  339,  and  notes  1  and  a  and  h.  In  some  of 
the  states  it  is  regulated  by  statute.  Eussel  v.  Mayor  of  New  York,  2  Denio 
(]Sr.  Y.),  461;  American  Print  Works  v.  Lawrence,  23  N.  J.  L.,  590. 

§  1290.  The  right  to  commit  a  nuisance  does  not  pass  hy  a  charter. 

In  the  case  before  us  it  does  not  appear  that  the  factory  could  not  be  removed 
to  some  other  place  south  of  the  designated  line,  where  it  could  be  operated, 
and  where  offal  could  be  conveyed  to  it  from  the  city  by  some  other  railroad, 
both  without  rightful  objection.  The  company  had  the  choice  of  any  point 
within  the  designated  limits.  In  that  respect  there  is  no  restriction.  The 
charter  was  a  sufficient  license  until  revoked :  but  we  cannot  regard  it  as  a  con- 
tract  guarantying,  in  the  locality  originally  selected,  exemption  for  fifty  years 
from  the  exercise  of  the  police  power  of  the  state,  how-ever  serious  the  nuisance 
might  become  in  the  future,  by  reason  of  the  growth  of  population  around  it. 
The  owners  had  no  such  exemption  before  they  were  incorporated,  and  we 
think  the  charter  did  not  give  it  to  them. 

§1291.  Legalized  nuisances. 

There  is  a  class  of  nuisances  designated  ^^  legalized."  These  are  cases  which 
rest  for  their  sanction  upon  the  intent  of  the  law  under  which  they  are  created, 
the  paramount  power  of  the  legislature,  the  principle  of  '^  the  greatest  good  of 
the  greatest  number,"  and  the  importance  of  the  public  benefit  and  convenience 
involved  in  their  continuance.  The  topic  is  fully  discussed  in  Wood  on  Nui- 
sances, c.  23,  p.  781.  See,  also,  4  Wait,  Actions  and  Defenses,  728.  This  case 
is  not  within  that  category.    We  need  not,  therefore,  consider  the  subject  in 

this  opinion. 

Decree  affirm£d. 

Mr, -Justice  Field  did  not  sit  in  the  case.  Mr.  Justice  Miller  concurred  in 
the  judgment,  but  dissented  from  the  principal  argument.  Mr.  Justice  Strong 
dissented,  closing  his  opinion  with  the  following  statement:  *^  In  ray  judgment, 
the  decision  of  the  court  denies  the  power  of  a  state  legislature  to  legalize, 
during  a  limited  period,  that  which  without  its  action  would  be  a  nuisance.  It 
enables  a  subsequent  legislature  to  take  away,  without  compensation,  rights 
which  a  former  one  has  accorded,  in  the  most  positive  terms,  and  for  which  a 
valuable  consideration  has  been  paid.  And,  in  its  application  to  the  present 
case,  it  renders  itr  impossible  to  remove  from  Chicago  the  vast  bodies  of  animal 
ofl^al  there  accumulated ;  for  if  the  ordinance  of  Ilyde  Park  can  stand,  every 
other  municipality  around  the  city  can  enforce  similar  ordinances." 

CANADA  SOUTHERN  RAILWAY  COMPANY  v.  INTERNATIONAL  BRIDGE  COMPANY. 
(District  Court  for  New  York:  8  Federal  Reporter,  190-198.    1881.) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. —  The  petitioner,  the  Canada  Southern  Railway  Com- 
pany, has  applied  to  this  court  to  determine  the  terms  and  conditions  u}x>n 
which  it  may  be  permitted  to  use  the  bridge  of  the  respondent,  the  Inter- 
national Bridge  Company,  and  in  this  behalf  to  adjudge  what  compensation 
the  respondent  may  exact  for  such  use.    The  International  Bridge  Company  is 
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a  corporation  organized  pursuant  to  concurrent  legislation  on  the  part  of  the 
state  of  New  York  and  of  Canada,  authorizing  a  New  York  corporation  and  a 
Canadian  corporation  to  consolidate  and  enjoy  the  franchises  conferred  by  the 
legislation  of  the  respective  sovereignties.  Under  these  acts  the  corporation 
was  authorized  to  build  and  maintain  a  brido^a  across  the  Niasrava  river  for  the 
passage  of  persons  on  foot  and  in  carriages,  and  for  the  passage  of  railway 
trains,  and  to  fix  and  demand  tolls  for  the  use  of  the  bridge  and  its  approaches,  r, 
No  limitation  upon  the  rate  of  tolls  to  be  charged  for  the  use  of  the  bridge  by 
railway  trains  is  imposed,  but  the  directors  are  empowered  expressly  or  by  im- 
plication to  charge  such  tolls  as  they  may  deem  expedient.  The  bridge  thus 
authorized  was  to  be,  and  as  built  is,  partly  within  the  territorial  limits  of  New 
York  and  of  Canada,  and  over  navigable  waters  of  the  United  States. 

In  June,  1870,  the  congress  of  the  United  States  passed  an  act  authorizing 
the  International  Bridge  Company  to  construct  and  maintain  the  bridge,  sub- 
ject, however,  to  several  conditions;  of  which  some  related  to  the  location  and 
place  of  the  structure,  and  the  supervision  of  the  work  by  the  secretary  of  war. 
It  was  further  provided  by  that  act  as  follows:  ''  All  railway  companies  desir- 
ing to  use  the  said  bridge  shall  have  and  be  entitled  to  equal  rights  and  privi- 
leges in  the  passage  of  the  same,  and  in  the  use  of  the  machinery  and  fixtures 
thereof,  and  of  all  the  approaches  thereto,  under  and  upon  such  terms  and  con- 
ditions as  shall  be  prescribed  by  the  district  court  of  the  United  States  for  the 
northern  district  of  New  York,  upon  hearing  the  allegations  and  proofs  of  the 
parties,  in  case  they  shall  not  agree." 

The  bridge  was  completed  in  the  fall  of  1873,  and  since  that  time  has  been 
used  by  several  railway  companies  for  the  passage  of  their  trains.  Since  Oc- 
tober 31, 1877,  the  bridge  company  and  the  Canada  Southern  Railway  Com- 
pany have  been  unable  to  agree  Upon  the  tolls  which  should  be  paid  by  the 
latter  for  the  use  of  the  bridge,  and,  relying  upon  the  provisions  of  the  act  of 
congress  aforesieiid,  the  latter  company  has  applied  to  this  court  to  prescribe 
the  terms  and  conditions  upon  which  it  may  be  entitled  to  use  the  bridge.  The 
application  of  the  petitioner  is  met  by  the  respondent,  at  the  threshold  of  the 
controversy,  by  the  objection  that  the  act  of  congress  does  not  confer  power 
upon  this  court  to  prescribe  the  compensation  which  the  bridge  company  may 
charge  for  the  use  of  its  property ;  and  that,  if  such  power  is  intended  to  be 
conferred,  the  act  is  unconstitutional.  It  is  insisted  that  such  a  power  could  not 
have  been  contemplated,  because  the  right  to  establish  tolls  is  conferred  upon 
the  bridge  company  by  the  charters  concurrently  granted  by  Canada  and  the 
state  of  New  York;  that  it  would  be  inconsistent  with  considerations  of 
courtesy  towards  these  two  sovereignties,  and  of  respect  for  the  vested  rights 
of  the  corporators  in  their  franchises,  to  confer  such  a  power;  and  that  if  such 
a  power  were  conferred,  it  would  partake  of  a  legislative  rather  than  of  a  judi- 
cial character,  and  is  therefore  one  which  congress  could  not  delegate  to  this 
tribunal. 

§  1292.  The  dot  of  congress  of  June j  1870 ^  relative  to  the  Niagara  bridge  did 
not  confer  upon  the  district  court  the  power  to  fix  the  rate  of  compensation  for 
the  use  of  the  bridge. 

At  an  earlier  stage  in  the  controversy  these  objections  were  considered  by 
the  court,  and  a  conclusion  reached,  which  is  now  believed  to  have,  been  radi- 
cally wrong,  Hpon  the  main  question  involved.  The  ruling  then  made  was  not 
intendeil  to  foreclose  further  discussion,  and  counsel  have  since  been  fully  heard, 
and  the  case  carefully  reconsidered.    While  the  opinion  originally  expressed  has 
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been  confirmed  in  all  that  relates  to  the  constitutional  riofht  of  congress  to  con- 
fer  jurisdiction  upon  the  court  to  decide  what  compensation  the  bridge  company 
may  charge  the  railroad  companies  for  the  use  of  the  bridge,  the  reconsidera- 
tion has  led  to  the  conviction  that  the  act  was  not  intended  to,  and  does  not, 
confer  such  jurisdiction.  Assuming  that  congress  intended  to  confer  ifpon  this 
court  authority  to  prescribe  the  compensation  which  the  bridge  company  might 
charge  for  the  use  of  their  property,  no  doubt  is  entertained  of  the  constitu- 
tionality of  the  act.  It  was  an  inherent  condition  to  the  complete  enjoyment 
of  the  grant  conferred  by  the  state  of  New  York  and  the  dominion  of  Canada 
upon  the  corporation,  that  congress  should  sanction  the  undertaking  proposed, 
as  congress  was  a  necessary  party  to  any  compact  which  involved  the  cessioa 
of  the  sovereignty  of  the  United  States  over  that  part  of  the  Niagara  river 
lying  within  the  boundaries  of  the  state  of  New  York.  The  river  is  a  public, 
navigable  water,  and  under  the  power  to  regulate  commerce  congress  undoubt- 
edly had  the  right  to  prohibit  obstructions  to  its  navigation;  to  declare  any  ob- 
struction a  public  nuisance;  to  declare  what  degree  or  description  of  obstruction 
should  be  a  public  nuisance;  to  direct  the  mode  of  proceeding  in  the  courts  of 
the  United  States  to  remove  it;  and  to  punish  any  one  who  might  erect  or 
maintain  it.  Pennsylvania  v.  Wheeling,  etc..  Bridge  Co.,  13  How.,  579.  The 
franchises  granted  by  the  state  of  New  York  and  the  dominion  of  Canada  were 
accepted  by  the  bridge  company,  subject  to  the  right. of  congress  to  intervene 
whenever  its  power  to  regulate  commerce  should  be  invoked,  and  to  determine 
what  should  be  the  character  and  extent  of  its  intervention.  Gilman  v.  Phila- 
delphia, 3  Wall.,  725;  The  Clinton  Bridge,  10  Wall.,  454;  County  of  Mobile  v. 
Kimball,  102  U.  S.,  691. 

§  1393.  Hight  of  congress  tojuo  rates  cf  toll  under  Uspovoer  to  regtdate  com- 
merce.   Judicial /unctions  conferred  on  district  court  hy  the  act  of  1870, 

It  cannot,  therefore,  be  maintained  that  the  act  of  congress  is  a  disturb- 
ance of  any  vested  rights  of  the  bridge  company  under  the  charters  which  it 
bad  obtained,  even  had  it  not  been  passed  before  the  company  commenced  to 
build  the  bridge.  But  it  was  passed  before  anything  had  been  done  by  the 
bridge  company  towards  the  construction  of  the  bridge;  and  it  was  undoubt- 
edly passed  when  it  was  in  order  that  the  company  might  know  in  advance 
Tvhat  terms  congress  would  require  as  the  condition  of  its  sanction  to  the  un- 
dertaking. Neither  can  the  constitutionality  of  the  act  be  successfully  assailed 
upon  the  theory  that  the  power  to  fix  tolls  is  a  legislative  power  which  cannot 
be  delegated.  Concededly,  congress  could  not  delegate  its  legislative  powers 
or  confer  authority  upon  this  court  to  exercise  any  but  judicial  functions;  but 
the  act  can  be  upheld  as  one  which  devolves  the  merely  judicial  function  upon 
the  court  of  determining  the  rights  of  parties  when  they  may  be  brought  into 
controversy  after  congress  has  created  and  defined  the  right.  If  the  act  pro- 
vides for  a  determination  of  the  terms  and  conditions  upon  which  the  railway 
companies  may  use  the  bridge  in  case  the  parties  fail  to  agree,  inasmuch  as 
this  determination  is  committed  by  the  act  to  a  judicial  tribunal  upon  hearing 
the  proofs  and  allegations  of  the  parties,  the  inference  is  cogent  that  the  tribu* 
nal  is  to  proceed  according  to  the  settled  principles  which  control  judicial 
action;  it  is  not  to  exercise  an  arbitrary  discretion  but  a  judicial  discretion;  it 
is  to  ascertain  the  rights  of  the  parties  by  evidence,  and  to  adjudicate  upon 
them  under  the  sanctions  of  precedent  and  in  conformity  with  established 
rules  of  law.    It  is  no  less  the  exercise  of  judicial  functions  to  prescribe  a  rule 

of  future  oondoct  or  protect  the  existence  of  a  right  in  the  future,  than  it  is  to 
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determine  whether  the  right  has  been  invaded  in  the  past.  It  is  one  of  the 
prominent  otBces  of  courts  of  equity  to  do  this.  While  there  are  intrinsio 
difficulties  of  a  grave  natare  in  dealing  with  such  a  question  of  fact  as  would 
require  to  be  decided,  the  inquiry  after  all  would  only  be  as  to  what  would  be 
reasonable  com}>ensation  to  the  bridge  company  for  the  use  of  their  property. 

The  more  ditiicult  inquiry  relates  to  the  true  interpretation  of  the  act,  and 
whether  it  confers  any  broader  authority  upon  the  court  than  that  of  regulat- 
ing the  terms  and  conditions  to  which  the  bridge  company  shall  submit  in 
enforcing  the  equal  rights  of  the  several  railway  companies  to  the  use  of  the 
property.  In  view  of  the  fact  that  the  bridge  to  be  built  was  to  be  not  only 
an  erection  which  might  interfere  with  commerce  upon  a  public,  navigable 
river,  but  was  to  be  a  highway  of  commerce  between  the  eastern  and  western 
states  which  might  seek  the  shorter  route  through  Canada,  it  was  reasonable 
to  expect  that  the  protection  of  that  commerce  would  find  recognition  at  the 
hands  of  congress;  and  it  was  not  to  be  expected  that  congress  would  devolve 
the  duty  of  that  protection  on  any  other  than  one  of  its  own  tribunals.  Ac- 
cordingly it  was  but  reasonable  that  the  act  should  require  the  bridge  company 
to  submit  itself  to  the  jurisdiction  of  a  court  of  the  United  States,  within 
whose  territorial  jurisdiction  the  bridge  was  to  be,  whenever  controversies 
should  arise  concerning  the  rights  of  the  railway  companies,  and  involving  the 
measure  of  protection  declared  by  congress. 

§  1294.  It  is  a  judicial  function  to  declare  what  are  reasonctble  tolls. 

But  the  power  to  intervene  and  declare  what  compansation  the  bridge  com^ 
pany  should  be  permitted  to  charge  for  the  use  of  the  bridge  involves  the 
exercise  of  a  high  prerogative.  The  bridge  company  had  been  authorized  by 
the  legislatures  of  Canada  and  New  York  to  charge  such  tolls  as  the  judgment 
of  its  officers  might  warrant,  and  this  right  constituted  the  essential  value  of 
the  franchise.  It  is  one  of  which  the  company  should  not  be  deprived  except 
by  a  clear  and  unambiguous  declaration  to  that  effect.  The  intention  of  con- 
gress to  interfere  to  such  a  vital  extent  with  the  franchises  of  the  corporation 
ought  not  to  be  and  will  not  be  inferred  if  the  language  of  the  act  is  consist- 
ent with  a  less  violent  purpose.  Ordinarily  it  is  the  legislative  department  that 
prescribes  the  tolls  which  may  be  charged  in  the  enjoyment  of  a  franchise,  and 
this  is  usually  done  by  fixing  a  maximum  beyond  which  the  grantee  cannot  go. 
It  is  sometimes,  however,  a  judicial  duty  to  determine  what  are  reasonable 
tolls.  But  where,  as  here,  that  question  is  to  be  resolved  by  determining  what 
return  shall  be  allowed  to  the  bridge  company  upon  its  investment, —  an  invest- 
ment involving  peculiar  risks,  and  wholly  experimental  financially, —  and  the 
court  must  decide  without  precedent  or  guide,  or  the  light  of  usage,  a  duty  is 
imposed  which  approaches  so  nearly  to  the  exercise  of  an  arbitrary  discretion 
that  it  lies  upon  the  very  confines  of  judicial  power.  Eecurring  to  the  lan- 
guage of  the  act,  it  appears  that  congress  adopted  the  precise  phraseology 
which  is  found  in  both  the  Canadian  and  New  York  acts  of  incorporation  to 
prevent  unfriendly  discrimination  by  the  bridge  company  between  the  various 
railway  companies  that  might  desire  to  use  the  bridge,  and  give  the  railway 
companies  equal  facilities  in  its  use.  Both  the  New  York  and  Canadian  acts 
declare  that  the  railway  companies  using  the  bridge  '^  shall  have,  and  be  enti- 
tled to,  equal  rights  and  privileges  in  the  passage  of  said  bridge,  and  in  the 
use  of  the  machinery  and  fixtures  thereof,  and  of  all  the  approaches  thereto,'' 
and  the  act  of  congress  adds,  "  under  and  upon  such  terms  and  conditions  as 
shall  be  prescribed  by  the  district  court,"  etc. 
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It  is  not  a  reasonable  inference  from  the  adoption  by  congress  of  that  part 
of  the  charter  of  the  bridge  company  which  created  and  defined  the  rights  and 
privileges  of  the  railway  companies,  that  congress  intended  to  reaffirm  and  pro- 
tect the  same  rights  and  privileges,  without  trenching  upon  the  charter  of  the 
bridge  company;  committing,  however,  the  practical  enforcement  of  those 
rights  and  privileges,  in  case  of  controversy,  to  a  federal  court.  Considering 
the  phraseology  of  the  act  as  though  it  had  been  originally  employed  by  con- 
gress, it  seems  to  be  appropriate  and  exact  to  confer  upon  the  railway  com- 
panies equal  rights  and  privileges  in  the  physical  use  of  the  bridge,  its 
machinery  and  its  approaches,  while  its  detail  of  specification  is  inconsistent 
with  any  generalities  which  might  be  otherwise  implied  from  the  terms  used 
in  conferring  jurisdiction  upon  this  court  to  enforce  these  rights.  If  jarisdic- 
tion  had  been  conferred  on  this  court  to  prescribe  the  terms  and  conditions 
upon  which  the  railway  companies  should  enjoy  the  use  of  the  bridge  in  case 
the  parties  should  fail  to  agree,  and  the  charter  of  the  bridge  company  had 
been  silent  upon  the  subject,  there  would  have  been  no  room  to  doubt  what 
congress  intended.  But  when  the  act  defines  in  detail  the  extent  and  charac- 
ter of  the  use  to  which  the  railway  companies  are  privileged,  by  language  which 
limits  the  easement  to  an  equality  in  the  facilities  for  using  the  bridge,  and 
then  authorizes  the  coyirt  to  prescribe  the  terms  and  conditions  under  and  upon 
which  this  easement  shall  be  protected,  it  would  seem  to  be  an  unwarrantable 
stretch  of  construction  to  hold  that  thereby  the  court  is  authorized  to  prescribe 
terms  and  conditions  which  will  secure  the  railway  companies  a  far  more 
important  and  extensive  easement. 

§  1296«  Power  to  regulate  and  fix  amount  of  tolls  not  to  he  inferred  from  the 
language  of  the  act  of  congress  of  1870  relative  to  the  Niagara  bridge. 

But  when  it  is  sought  to  confer  on  a  judicial  tribunal  a  power  so  unusual, 
and  invest  it  with  discretion  to  adjudge  what  shall  be  the  value  of  franchises 
granted  to  a  corporation  by  the  legislatures  of  sovereign  states;  and  when  it  is 
apparent  that  the  existence  of  such  a  power  would  discourage  if  not  wholly 
deter  capitalists  from  investing  their  money  in  an  enterprise  involving  a  large 
outlay  and  exceptional  hazards,  and  thus  defeat  the  object  which  the  act  was 
intended  to  sanction,  it  would  be  repugnant  to  common  sense  to  expect  to  find 
this  power  conferred  in  vague  and  uncertain  terms,  or  by  language  which  would 
leave  the  legislative  intent  obscure.  It  might  well  happen  that  differences 
would  arise  between  the  bridge  company  and  the  several  railway  companies  in 
the  adjustment  of  the  details  for  regulating  the  use  of  the  bridge,  its  machinery, 
and  approaches, — difference  as  to  precedence,  time  and  amount  of  use  by  the 
several  companies;  differences  in  the  measure  of  equality  meted  out, —  when 
a  resort  to  the  court  might  be  expedient  to  determine  what  terms  and  condi- 
tions would  secure  complete  equality  between  the  parties;  and  it  is  reasonable 
to  suppose  that  contingency  was  anticipated  by  congress  and  designed  to  be 
met  by  the  grant  of  jurisdiction  to  this  court.  Such  is  the  interpretation  that 
must  now  prevail. 

It  is  much  to  be  regretted  that  the  parties  have  been  subjected  to  the  burden 
of  litigating  the  whole  controversy  presented  by  the  pleadings,  when,  if  the 
view  which  is  now  entertaified  had  prevailed  earlier  in  the  progress  of  the  case, 
that  burden  would  not  have  been  imposed.  It  may,  however,  afford  them  some 
slight  satisfaction  to  know  that  the  court  has  also  been  subjected  to  no  incon- 
siderable labor  in  considering  the  testimony  and  reaching  conclusions  upon  the 
whole  controversy ;  and  that  it  was  not  until  these  conclusions  were  being 
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formally  Btated,  in  order  that  the  parties  might  know  the  reasons  which  led  to 
them,  that  the  court  became  convinced  that  the  true  interpretation  of  the  act 
of  congress  had  been  misconceived.  As  the  only  controversy  between  the 
parties  relates  to  the  compensation  which  shall  be  paid  by  the  petitioner,  the 
case  is  not  presented  to  which  the  jurisdiction  conferred  by  the  act  of  congress 
attaches.    The  petition  is  dismissed,  with  costs. 

GREENWOOD  v.  FREIGHT  COMPANY. 
(15  Otto,  13-34.    1881.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  appellant  Greenwood,  a  citizen  of  the  state  of 
New  York,  brought  his  bill  of  complaint  against  the  CTnion  Freight  Eailroad 
Company,  a  corporation  established  by  the  laws  of  Massachusetts;  against  the 
Marginal  Freight  Railroad  Company,  likewise  a  Massachusetts  corporation; 
against  the  city  of  Boston,  its  mayor  and  aldermen,  by  name;  and  against  the 
directors  of  the  Marginal  Freight  Railroad  Company, —  all  citizens  of  Massa- 
chusetts. The  Union  Freight  Railroad  Company  demurred  to  the  bill,  and  the 
demurrer  was  sustained  and  the  bill  dismissed.  It  is  this  decree  which  we  are 
ealled  on  to  review  on  appeal  taken  by  complainant. 

The  case  made  by  the  bill  is  that  the  Marginal  Freight  Railroad  Company, 
which  we  shall  hereafter  call  the  Marginal  Company,  was  organized  under  aa 
act  of  the  legislature  of  Massachusetts  of  the  date  of  April  26,  1867,  to  build 
and  operate  a  railroad  through  various  streets  in  the  city  of  Boston,  ^'  with  all 
the  privileges  and  subject  to  all  the  duties,  restrictions  and  liabilities  set  forth 
in  the  general  laws,  which  now  are  or  may  hereafter  be  in  force,  relating  to 
street  railway  corporations,  so  far  as  they  are  applicable."  The  right  of  way 
of  this  company  for  part  of  its  route  lay  over  the  line  of  a  railway  previously 
granted  to  the  Commercial  Freight  Railroad  Company,  and  the  Marginal  Com- 
P^nj)  by  virtue  of  a  provision  in  its  charter,  purchased  and  paid  the  Commer- 
cial Company  for  the  joint  use  of  its  track,  so  far  as  it  ran  through  the  same 
streets.  Afterwards,  on  May  6,  1872,  the  legislature  of  Massachusetts  incor- 
porated, by  an  act  of  that  date,  the  Union  Freight  Railroad  Company,  which, 
by  virtue  of  its  charter  and  the  authority  of  the  board  of  aldermen  of  Boston, 
vras  authorized  to  run  its  track  through  the  same  streets  and  over  the  same 
ground  covered  by  the  track  of  the  Marginal  Company,  and  to  take  possession 
of  the  track  of  that  and  any  other  street  railroad  company,  on  payment  of 
compensation.  This  latter  act  also  repealed  the  charter  of  the  Marginal  Com- 
pany. Sections  4,  6  and  7  of  this  act  constitute  the  foundation  of  complain- 
ant^s  grievance,  because  they  are  said  to  impair  the  obligation  of  the  contract 
found  in  the  charter  of  the  Marginal  Company,  and,  as  they  are  short,  they  are 
here  given  verbatim : 

'^  Sec.  4.  Said  corporation  may,  within  its  authorized  limits  and  for  the  pur- 
poses of  this  act,  enter  upon  and  use  any  part  of  the  tracks  of  any  other  street 
railroad,  and  may  suitably  strengthen  and  improve  such  tracks;  and  if  the 
corporations  cannot  agree  upon  the  manner  and  conditions  of  such  entry  and 
use,  or  the  compensation  to  be  paid  therefor,  the  same  shall  be  determined  in 
accordance  with  the  provisions  of  the  thirty-eighth  section  of  chapter  three 
hundred  and  eighty-one  of  the  acts  of  the  year  eighteen  hundred  and 
seventy-one." 
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"  Sec.  6.  Said  corporation  shall,  within  four  months  from  the  passage  of  this 
act,  take  the  tracks,  or  any  part  thereof,  of  the  Marginal  Freight  Rjiilway 
Company,  subject  to  the  laws  relating  to  the  taking  of  land  by  railroad  com- 
panies and  the  compensation  to  be  made  therefor. 

"  Sec.  7.  Chapter  one  hundred  and  seventy  of  the  acts  of  the  year  eighteen 
hundred  and  sixty-seven,  entitled  an  *  Act  to  incorporate  the  Marginal  Freight 
Railway  Company,'  and  so  much  of  chapter  four  hundred  and  sixt3'-one  of  the 
acts  of  the  year  eighteen  hundred  and  sixty-nine  as  relates  to  said  Marginal 
Freight  Railway  Company,  are  hereby  repealed." 

The  bill  avers  that  the  Union  Freight  Railroad  Company  has  been  organized^ 
and  is  about  to  proceed  in  such  a  manner  under  this  act  that  the  Marginal 
Company  will  be  utterly  destroyed,  and  its  several  contracts,  franchises,  rights, 
easements  and  properties  will  be  impaired  and  destroyed,  and  the  stock  of 
complainant  in  said  company  will  be  destroyed  and  made  valueless,  and  he  will 
sustain  irreparable  damage  and  mischief.  Complainant  then  alleges  that  be 
had  requested  and  urged  the  directors  of  the  Marginal  Company  to  take  steps 
to  assert  the  rights  and  franchises  of  the  company  against  what  he  believes  ta 
be  unconstitutional  legislation,  and  that  they  had  declined  and  refused  to  do  so. 
He  also  sets  out  a  vote  or  resolution  of  said  directors,  in  which  they  respond  to 
his  demand  by  saying  that  the  assertion  of  the  rights  of  the  corporation  in  the 
state  courts  is  accompanied  with  so  many  embarrassments  that  they  decline  to 
attempt  it.  The  prayer  of  the  bill  is  for  an  injunction  against  all  the  defendants 
to  prevent  these  acts  so  injurious  to  the  rights  of  the  Marginal  Freight  Railroad 
Company. 

§  1296.  When  a  corporation  refusea^  to  seek  a  remedy  for  an  injury  arising 
out  of  legislation  alleged  to  impair  the  obligations  of  a  contract^  one  of  its  stock- 
holders may  do  so. 

The  first  ground  of  demurrer  to  this  bill  is  that  the  complainant,  whose  in- 
terest is  merely  that  of  a  stockholder  in  the  Marginal  Company,  shows  no  right 
to  sustain  this  bill,  the  object  of  which  is  to  assert  rights  that  are  those  of  the 
corporation,  which  is  itself  under  no  disability  to  sue.  This  whole  subject  was 
fully  considered  in  the  recent  opinion  of  the  court  in  Hawes  v,  Oakland,  104 
U.  S.,  450  (§§  574-577,  supra\  in  the  decision  of  which  we  had  the  benefit  of 
the  able  argument  of  counsel  in  this  case,  which  was  argued  before  that  ^as 
decided.  We  refer  to  that  opinion  for  the  principles  which  must  govern  this 
branch  of  the  present  case.  It  is  sufficient  to  say  that  this  bill  presents  so 
strong  a  case  of  the  total  destruction  of  the  corporate  existence,  and  of  the 
annihilation  of  all  corporate  powers  under  the  act  of  1872,  that  we  think  com> 
plainant  as  a  stockholder  comes  within  the  rule  laid  down  in  that  opinion,  and 
which  authorizes  a  shareholder  to  maintain  a  suit  to  prevent  such  a  disaster^ 
where  the  corporation  peremptorilj'  refuses  to  move  in  the  matter. 

As  none  of  the  defendants  are  charged  with  a  purpose  to  exercise  any  power 
or  to  perform  any  acts  not  authorized  by  the  terms  of  the  act  of  May  6,  1872, 
the  remaining  question  to  be  decided  is  whether  the  features  of  that  act  to 
which  complainant  objects  in  his  bill  are  beyond  the  power  of  the  legislature 
of  Massachusetts,  or  are  forbidden  by  anything  in  the  constitution  of  the  United 
States.  These  exercises  of  power  in  the  statute  complained  of  are  divisible 
into  two:  1.  The  repeal  of  the  charter  of  the  Marginal  Company.  2.  The 
authority  vested  in  the  Union  Company  to  take  its  track  for  the  use  of  the 
latter  company.  It  is  the  argument  of  counsel,  pressed  upon  us  with  much 
vigor,  that  the  two  taken  together  constitute  a  transfer  of  the  property  of  the 
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one  corporation  to  the  other,  and  with  it  all  the  corporate  franchises,  rights  and 
powers  belonging  to  the  elder  corporation. 

§  1297.  Under  the  ^"^ reservation  clause^^  of  the  statutes  of  JUassaehusettSy 
every  charter^  after  March  11^  183 1^  is  euhject  to  ainendmenty  alteration  or  repeal. 

We  are  not  insensible  to  the  force  of  the  argument  as  thus  stated;  and  we 
think  it  must  be  conceded  that,  according  to  the  unvarying  decisions  of  this 
court,  the  unconditional  repeal  of  the  charter  of  the  Marginal  Company  is 
void  under  the  constitution  of  the  United  States,  as  impairing  the  obligation  of 
the  contract  made  by  the  acceptance  of  the  charter  between  the  corporators 
of  that  company  and  the  state,  unless  it  is  made  valid  by  that  provision  of  the 
general  statutes  of  Massachusetts,  called  the  reservation  clause,  concerning 
acts  of  incorporation ;  or  unless  it  falls  within  some  enactment  covered  by  that 
part  of  its  own  charter  which  makes  it  ^'  subject  to  all  the  duties,  restrictions 
and  liabilities  set  forth  in  the  general  laws,  which  now  are  or  may  hereafter 
be  in  force,  relating  to  street  railway  corporations,  so  far  as  they  may  be 
applicable." 

The  first  of  these  reservations  of  legislative  power  over  corporations  is  found 
in  section  41  of  chapter  68  of  the  General  Statutes  of  Massachusetts,  in  the  fol- 
lowing language:  "Every  act  of  incorporation  passed  after  the  eleventh  day 
of  March,  in  the  year  one  thousand  eight  hundred  and  thirty-one,  shall  be 
subject  to  amendment,  alteration  or  repeal,  at  the  pleasure  of  the  legislature." 
It  would  be  difficult  to  supply  language  more  comprehensive  or  expFessive  than 
this.  Such  an  act  may  be  amended;  that  is,  it  may  be  changed  by  additions 
to  its  terms  or  by  qualifications  of  the  same.  It  may  be  altered  by  the  same 
power,  and  it  may  be  repealed.  What  is  it  may  be  repealed?  It  is  the  act  of 
incorporation.  It  is  this  organic  law  on  which  the  corporate  existence  of  the 
company  depends  which  may  be  repealed,  so  that  it  shall  cease  to  be  a  law ;  or 
the  legislature  may  adopt  the  milder  course  of  amending  the  law  in  matters 
which  need  amendment,  or  altering  it  when  it  needs  substantial  change.  All 
this  may  be  done  at  the  pleasure  of  the  legislature.  That  body  need  give  no 
reason  for  its  action  in  the  matter.  The  validitv  of  such  action  does  not  de- 
pend  on  the  necessity  for  it,  or  on  the  soundness  of  the  reasons  which  prompted 
it.  This  expression,  "  the  pleasure  of  the  legislature,"  is  significant,  and  is  not 
found  in  many  of  the  similar  statutes  in  other  states. 

This  statute  having  been  the  settled  law  of  Massachusetts,  and  representing 
her  policy  on  an  important  subject  for  nearly  fifty  years  before  the  incorpora- 
tion of  the  Marginal  Company,  we  cannot  doubt  the  authority  of  the  legisla- 
ture of  Massachusetts  to  repeal  that  charter.  Nor  is  this  seriously  questioned 
by  counsel  for  appellant;  and  it  may,  therefore,  be  assumed  that  if  the  repeal- 
ing clause  of  the  act  of  May  6, 1872,  stood  alone,  its  validity  must  be  conceded. 
Crease  v.  Babcock,  23  Pick.  (Mass.),  334 ;  Erie  &  N.  E.  R.  Co.  v.  Casey,  26 
Penn.  St.,  287;  Pennsylvania  College  Cases,  13  Wall.,  190;  2  Kent  Com.,  306. 
It  is  argued,  however,  that  the  act  is  to  be  examined  as  a  whole,  and  that  as 
the  earlier  sections  of  the  statute  bestow  upon  the  Union  Company  the  right 
to  seize  the  track  and  other  property  of  the  Marginal  Company,  this  repealing 
clause  is  inserted  merely  to  aid  in  the  general  purpose  of  transferring  a  valuable 
property  and  Us  appurtenant  franchise  from  one  corporation  to  another. 

Whether  this  is  sufficient  to  invalidate  that  branch  or  feature  of  the  statute 
may  depend  somewhat  upon  the  effect  of  the  repealing  clause  upon  the  rights 
of  the  Marginal  Company,  as  well  as  upon  other  matters;  but  we  do  not  doubt 
the  validity  of  the  repealing  clause  of  that  act,  whatever  may  have  been  the 
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reasons  which  influenced  the  legislature  to  enact  it,  for  the  exercise  of  this 
power  is  by  express  terms  declared  to  be  at  the  pleasure  of  the  legislature. 
The  forty-first  section  of  chapter  6S,  as  we  have  cited  it,  had  a  proviso,  as  it 
was  originally  enacted,  ^'  that  no  act  of  incorporation  shall  be  repealed,  unless 
for  some  violation  of  its  charter  or  other  default,  when  such  charter  shall  con- 
tain an  express  provision  limiting  the  duration  of  the  same."  So  that  charters 
subject  to  the  pleasure  of  the  legislative  will  were  only  those  of  perpetual  dura- 
tion. This  proviso  was,  however,  either  repealed  by  express  enactment  or 
intentionally  left  out  in  subsequent  revisions  of  the  statutes,  for  it  is  not  found 
in  that  of  1S60,  known  as  the  Geneml  Statutes  of  Massachusetts,  nor  in  that 
of  the  present  year,  just  published,  called  the  Public  Statutes  of  Massachusetts. 

§  1.298«  Effect  of  a  repeal  of  the  charter  discussed. 

What  is  the  effect  of  the  repeal  of  a  charter  of  a  corporation  like  this?  One 
obvious  effect  of  the  repeal  of  a  statute  is  that  it  no  longer  exists.  Its  life  is 
at  an  end.  Whatever  force  the  law  may  give  to  transactions  into  which  the 
corporation  entered  and  which  were  authorized  by  the  charter  while  in  force, 
it  can  originate  no  new  transactions  dependent  on  the  power  conferred  by  the 
charter.  If  the  corporation  be  a  bank  with  power  to  lend  money  and  to  issue 
circulating  notes,  it  can  make  no  new  loan  nor  issue  any  new  notes  designed 
to  circulate  as  money.  If  the  essence  of  the  grant  of  the  charter  be  to  operate 
a  railroad,  and  to  use  the  streets  of  the  city  for  that  purpose,  it  can  no  longer 
60  use  the  streets  of  the  city,  and  no  longer  exercise  the  franchise  of  running 
a  railroad  in  the  city.  In  short,  whatever  power  is  dependent  solely  upon 
the  grant  of  the  charter,  and  which  could  not  be  exercised  by  unincorporated 
private  persons  under  the  general  laws  of  the  state,  is  abrogated  by  the  repeal 
of  the  law  which  granted  these  special  rights.  Personal  and  real  property 
acquired  by  the  corporation  during  its  lawful  existence,  rights  of  contract 
or  choses  in  action  so  acquired,  and  which  do  not  in  their  nature  depend  upon 
the  general  powers  conferred  by  the  charter,  are  not  destroyed  by  such  a  re- 
peal; and  the  courts  may,  if  the  legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power.  The  rights  of 
the  shareholders  of  such  a  corporation  to  their  interest  in  its  property  are  not 
annihilated  by  such  a  repeal,  and  there  must  remain  in  the  courts  the  power 
to  protect  those  rights.  And  while  we  are  conscious  that  no  definition,  at  once 
comprehensive  and  satisfactory,  can  be  here  laid  down  of  what  those  rights  and 
powers  are  that  remain  to  the  stockholders  and  the  creditors  of  such  a  corpo- 
ration after  the  act  of  repeal,  we  are  of  opinion  that  the  foregoing  observations 
are  sufficient  for  the  case  before  ns. 

§  1299.  History  of  ^^reservation  clansey 

A  short  reference  to  the  origin  of  this  reservation  of  the  right  to  repeal 
charters  of  corporations  may  be  of  service  in  enabling  us  to  decide  upon  its 
office  and  effect  when  called  into,  operation  by  the  legislative  exercise  of  the 
power.  As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass.,  143,  the 
supreme  court  of  that  state  made  the  declaration  *^  that  the  rights  legally  jrested 
in  all  corporations  cannot  be  controlled  or  destroyed  by  any  subsequent  statute, 
unless  a  power  for  that  purpose  be  reserved  to  the  legislature  in  the  act  of  in- 
corporation." In  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.,  316, 
decided  in  1819,  this  court  announced  principles  on  the  subject  of  the  protec- 
tion that  the  charters  of  private  corporations  were  entitled  to  claim,  under  the 
clause  of  the  federal  constitution  against  impairing  the  obligation  of  con^ 
tracts,  which,  though  received  at  the  time  with  some  dissatisfaction,  have  never 

548 


REGULATION  AND  CONTROL.  §  1299» 

been  overruled  in  this  court.  The  opinion  in  that  case  carried  the  protection 
of  the  constitutional  provision  somewhat  in  advance  of  what  had  been  decided 
in  Fletcher  v.  Peck,  6  Cranch,  87,  and  the  preceding  cases,  and  held  that  it 
applied  not  only  to  contracts  between  individuals,  and  to  grants  of  property 
made  by  the  state  to  individuals  or  to  corporations,  but  that  the  rights  and 
franchises  conferred  upon  private  as  distinguished  from  public  corporations  by 
the  legislative  acts  under  which  their  existence  was  authorized,  and  the  right 
to  exercise  the  functions  conferred  upon  them  by  the  statute,  were,  when 
accepted  by  the  corporators,  contracts  which  the  state  could  not  impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation  which  had  been 
passed  as  laws  of  a  public  character,  partaking  in  no  general  sense  of  a  bargain 
between  the  states  and  the  corporations  which  they  created,  but  which  yet 
conferred  private  rights,  were  no  longer  subject  to  amendment,  alteration  or 
repeal,  except  by  the  consent  of  the  corporate  body,  and  that  the  general 
control  which  the  legislatures  creating  such  bodies  had  previously  supposed 
they  had  the  right  to  exercise,  no  longer  existed.  It  was,  no  doubt,  with  a 
view  to  suggest  a  method  by  which  the  state  legislatures  could  retain  in  a 
large  measure  this  important  power  without  violating  the  provision  of  the  fed- 
eral constitution,  that  Mr.  Justice  Story,  in  his  concurring  opinion  in  the 
Dartmouth  College  case,  suggested  that  when  the  legislature  was  enacting  a 
charter  for  a  corporation  a  provision  in  the  statute  reserving  to  the  legislature 
the  right  to  amend  or  repeal  it  must  be  held  to  be  a  part  of  the  contract  itself, 
and  the  subsequent  exercise  of  the  right  would  be  in  accordance  with  the 
contract,  and  could  not,  therefore,  impair  its  obligation.  And  he  cites  with 
approval  the  observations  we  have  already  quoted  from  the  case  of  "Wales  v. 
Stetson,  2  Mass.,  143.  It  would  seem  that  the  states  were  not  slow  to  avail 
themselves  of  this  suggestioii,  for  while  we  have  not  time  to  examine  their 
legislation  for  the  result,  we  have  in  one  of  the  cases  cited  to  us  as  to  the  efifect 
of  a  repeal  (McLaren  v.  Pennington,  1  Paige  (N.  Y.),  102),  in  which  the  legisla- 
ture of  New  Jersey,  when  chartering  a  bank  with  a  capital  of  $400,000  in  1824, 
declared  by  its  seventeenth  section  that  it  should  be  lawful  for  the  legislature 
at  any  time  to  alter,  amend  and  repeal  the  same.  And  Kent  (2  Cora.,  307), 
speaking  of  what  is  proper  in  such  a  clause,  cites  as  ^n  example  a  charter  by  the 
Kew  York  legislature,  of  the  date  of  February  25,  ^1822.  How  long  the  legis- 
lature of  Massachusetts  continued  to  rely  on  a  special  reservation  of  this  power 
in  each  charter  as  it  was  granted  it  is  unnecessary  to  inquire,  for  in  183  L  it 
enacted  as  a  law  of  general  application,  that  all  charters  of  corporations  there- 
after granted  should  be  subject  to  amendment,  alteration  and  repeal  at  the 
pleasure  of  the  legislature,  and  such  has  been  the  law  ever  since. 

This  history  of  the  reservation  clause  in  acts  of  incorporation  supports  our 

proposition,  that  whatever  right,  franchise  or  powpr  in  the  corporation  depends 

for  its  existence  upon  the  granting  clauses  of  the  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court  and  of  other  courts  on  the 

same  question.     Pennsylvania  College  Cases,  supra;  Tomlinson  v,  Jessup,  15 

Wall.,  454;  Eailroad  Company  v.  Maine,  96  U.  S.,  499  (§§  1334-37,  infray. 

Sinking  Fund  Cases,  99  id.,  700  (§§  1624-G9,  infra)\  Railroad  Company  v. 

Georgia,  98  id.,  359;  McLaren  v,  Ponnington,  supra;  Erie  &  N.  E.  Railroad  v. 

Casey y  supra;  Miners'   Bank  ^.  United  States,  1  Greene  (Iowa),  553;  2  Kent 

Com.,  30t>,  307.     It  results  from  this  view  of  the  subject  that  whatever  right 

remained  in  the  Marginal  Company  to  its  rolling  stock,  its  horses,  its  harness, 

its  stables,  the  debts  due  to  it,  and  the  funds  on  hand,  if  any,  it  no  longer  had 
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the  right  to  run  its  cars  through  the  streets,  or  any  of  the  streets,  of  Boston.  It 
DO  longer  had  the  right  to  cumber  these  streets  with  a  railroad  track  which  it 
could  not  use,  for  these  belonged  by  law  to  no  person  of  right,  and  were  vested 
in  defendants  only  by  virtue  of  the  repealed  charter. 

§  1300.  Where  a  legislature  can,  repeal  the  clmrter  of  a  corporation^  it  can 
charter  a  new  one  and  confer  the  same  powers  upon  it  which  the  former  possessed. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  legislature  to  grant  to 
another  corporation,  as  it  did,  the  authority  to  operate  a  street  railroad  through 
the  same  streets  and  over  the  same  ground  previously  occupied  by  the  Marginal 
Company.  Whether  this  action  was  oppressive  or  unjust  in  view  of  the  public 
good,  or  whether  the  legislature  was  governed  by  sufficient  reason  in  thus  re- 
pealing the  charter  of  one  company  and  in  chartering  another  at  the  same  time 
to  perform  as  part  of  its  functions  the  duties  required  of  the  first,  is  not,  as  we 
have  seen,  a  judicial  question  in  this  case.  It  may  well  be  supposed,  if  answer 
were  required  to  the  complainant's  bill,  that  it  was  made  to  appear  that  the 
Marginal  Company  had  shown  its  incapacity  to  fulfil  the  objects  for  which  it 
was  created,  and  that  another  corporation,  embracing  larger  area,  connecting 
with  more  freight  depots  and  wharves,  and  with  more'  capital,  could  better 
serve  the  public  in  t)ie  matter  for  which  both  franchises  were  given. 

§  1301*  The  property  of  corporations^  even  their  franchises^  fnay^  under  the 
right  of  eminent  domain^  he  taken  for  public  use  hy  making  coinpensation. 

That  in  creating  the  later  cor|x>ration,  whose  object  was  to  fulfil  a  public  use, 
it  could  authorize  it  to  take  such  property  of  other  corporations  as  might  be 
necessary  to  that  use,  as  well  as  that  of  individuals,  can  hardly  admit  of  ques- 
tion. Section  4  of  the  act  gives  this  power  to  the  Union  Company  with  refer- 
ence to  the  tracks  of  all  street  railroads  in  the  city,  and  provides  that  in  the 
event  of  an  inability  to  agree  with  the  owners  of  these  tracks  as  to  compensa- 
tion, that  shall  be  determined  in  accordance  with  the  provisions  of  general 
laws  previously  enacted  on'  that  subject.  To  this  there  can  be  no  valid  legal 
objection.  The  property  of  corporations,  even  including  their  franchises,  when 
that  is  necessary,  may  be  taken  for  public  use  under  the  power  of  eminent 
domain,  on  making  due  compensation.  West  River  Bridge  Co.  v.  Dix,  6  Uow., 
507;  Central  Bridge  Co.  v.  City  of  Lowell,  4  Gray  (Mass.),  474;  Boston  Water- 
power  Co.  V.  Boston  &  Worcester  K  Co.,  23  Pick.  (Mass.),  360;  Richmond,  etc., 
R.  Co.'  V.  Louisa  R.  Co.,  13  How.,  71.  But  it  is  the  sixth  section  of  the  act 
which  is  most  bitterly  assailed  as  an  invasion  of  appellant's  rights.  It  declares 
that  the  Union  Freight  Company,  within  four  months  from  the  passage  of  the 
act,  shall  take  the  tracks,  or  any  part  thereof,  of  the  Marginal  Freight  Com- 
pany, subject  to  the  laws  relating  to  taking  land  by  railroad  companies  and  the 
compensation  therefor.  If,  as  the  language  seems  to  imply,  the  new  company 
is  bound  to  take  so  much  of  the  track  pt  the  old  one  as  it  shall  need  or  elect  to 
use,  and  pay  for  it  within  four  months,  it  is  a  requirement  favorable  to  this 
company  in  preference  to  others,  and  with  especial  reference  to  the  fact  that  its 
power  to  use  the  track  for  railroad  purposes  has  ceased.  If  it  is  merely  a  per- 
mission to  take  the  track  on  payment  of  compensation,  it  is  still  a  favor  to  the 
Marginal  Company  to  require  this  to  be  done  within  four  months. 

A  suggestion  is  made  that  the  Marginal  Compauy  acquired  by  purchase,  for 
$15,000,  the  right  to  the  use  of  the  track  of  the  Commercial  Freight  Company, 
and  that  this  property  stands  on  different  grounds  from  the  remainder  of  its 
track.  We  are  unable  to  discover  any  difference  in  principle.  If  the  new  com- 
pany takes  this  track,  or  takes  the  Marginal  Company's  right  to  use  it,  we  sup- 
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pose  the  latter  will  be  entitled  to  compensation  for  its  interest  in  it,  as  for  other 
property  taken  for  a  public  use.  In  fact,  in  regard  to  the  whole  question  dis- 
cussed as  to  the  mode  of  making  compensation,  and  its  sufficiency  to  indemnify 
the  Marginal  Company  for  what  is  taken,  it  seems  to  us  to  be  premature;  for 
whenever  the  attempt  to  adjust  the  compensation  is  made,  the  question  of  its 
-sufficiency  and  its  compliance  with  the  lavv  on  that  subject  may  arise,  and  it 
•can  then  be  decided.  Nor  are  we  satisfied  of  the  soundness  of  the  argument  of 
counsel  that  the  clause  in  the  Marginal  Company's  charter,  which  declares  it 
to  be  subject  to  the  restrictions  and  liabilities  contained  in  the  general  laws 
relating  to  street  railways,  withdraws  it  from  the  operation  of  the  forty-first 
section  of  chapter  68  of  the  General  Laws  of  the  state.  The  latter  clause 
declareis  all  acts  of  incorporation  subject  to  its  provisions.  This  subjection  is 
not  impaired  by  the  fact  that  a  particular  corporation  is  made  by  its  charter 
subject  to  other  laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  charter  of  the  Mar- 
ginal Company  is  to  be  decided  by  the  construction  of  the  general  statute, 
whose  effect  and  history  we  have  discussed.  These  considerations  require  the 
affirmance  of  the  decree  of  the  circuit  court  sustaining  the  demurrer  to  appel- 
lant's bilL 

Decree  affirmed. 

LOTHROP  V.  STEDMAN. 
(Circuit  Ck)urt  for  Connecticut:  13  Blatchford,  134-150.    1875.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  The  American  National  Life  and  Trust  Company  was 
incorporated  by  the  general  assembly  of  the  state  of  Connecticut  in  the  j^ear 
1 866,  under  the  name  of  the  American  National  Life  Insurance  Company.  The 
eighth  section  of  the  charter  is  as  follows:  ^^This  resolve  may  be  altered, 
'amended  or  repealed,  at  the  pleasure  of  the  general  assembly."  A  statute  of 
the  state,  passed  in  1871,  relating  in  part  to  life  insurance  companies,  and  cre- 
ating the  office  of  insurance  commissioner,  provided,  in  substance,  that  if  it 
should  appear  to  the  commissioner,  from  any  report,  valuation  or  examination 
of  any  life  insurance  company,  that  the  assets  of  any  such  company  incorpo- 
rated by  this  state  were  less  than  its  liabilities,  the  commissioner  should,  at  his 
discretion,  bring  a  petition  to  the  proper  court  of  probate,  praying  for  the 
appointment  of  a  trustee  to  take  possession  of  the  property  of  such  company 
for  the  benefit  of  its  creditors,  and  if  it  should  appear  that  the  assets  were  less 
in  amount  than  three-fourths  of  the  liabilities  of  such  company,  the  act  made  it 
imperative  upon  the  commissioner  to  bring  such  petition  without  delay. 

On  November  23,  1874,  Mr.  John  W.  Stedman,  then  and  now  insurance  com- 
missioner of  this  state,  preferred  his  petition  to  the  proper  probate  court,  alleg- 
ing that  the  result  of  an  examination  of  the  financial  condition  of  the  American 
National  Life  and  Trust  Company,  and  a  valuation  of  its  policies  and  assets, 
disclosed  that  the  assets  of  the  company  were  less  than  its  liabilities,  and  less 
than  three-fourths  of  its  liabilities,  and  praying  for  the  appointment  of  a 
trastee.  After  a  full  hearing,  said  court,  having  called  to  its  assistance  a  judge 
of  the  superior  court,  in  pursuance  of  a  statute  of  the  state,  found  '*  that  the 
allegation  that  such  assets  are  less  than  three-fourths  of  the  liabilities  is  untrue ; 
that  the  allegation  that  the  assets  of  said  company  are  less  than  its  liabilities 
is  true;  and  the  court  further  finds  that  the  deficiency  is  not  such  that  the 
prayer  of  the  petition  should  be  granted,"  and  dismissed  the  petition.    The 
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insurance  commissioner  presented  to  the  general  assembly,  at  their  May  session, 
1875,  a  special  report  upon  the  affairs  of  this  company,  and,  at  the  same 
session,  the  legislature  passed  the  following  joint  resolution:  "Whereas  th& 
American  Mutual  Life  Insurance  Company  of  New  Haven  has  transferred  its 
assets  to  the  American  National  Life  and  Trust  Company  of  New  Haven,  and 
has  ceased  business,  said  last  named  company  assuming  the  Irabilities  of  said 
American  Mutual  Life  Insurance  Company ;  and  whereas,  it  appears  from  the 
report  of  the  insurance  commissioner  relating  to  the  affairs  of  said  Americaa 
National  Life  and  Trust  Company  that  the  liabilities  of  said  company  exceed 
its  assets  more  than  $400,000;  and  whereas,  said  company  has  neglected  and 
refused  to  render  to  the  insurance  commissioner  a  report  of  its  condition  and 
affairs  as  required  by  law;  therefore,  resolved  by  this  assembly,  that  the  charter 
of  said  American  Mutual  Life  Insurance  Company  and  the  charter  of  said 
American  National  Life  and  Trust  Company  shall,  on  the  1st  day  of  Septem- 
ber, A.  D.  1875,  be  and  become  wholly  and  absolutely  repealed  and  annulled; 
provided,  however,  that,  if  said  American  National  Life  and  Trust  Company 
shall,  before  said  Ist  day  of  September,  1875,  supply  the  deficiency  existing  in 
its  assets,  and  receive  from  the  insurance  commissioner  a  certificate  showing 
that  the  assets  of  said  company  are  sufficient  to  satisfy  all  outstanding  and 
unpaid  debts  and  claims,  and  to  provide  a  full  reinsurance  reserve  upon  its 
policies  in  force,  to  be  ascertained  as  now  required  by  law,  then  the  charters  of 
said  companies  shall  remain  in  full  force,  and  shall  not,  by  this  resolution,  be 
repealed  or  annulled;  provided,  further,  if  there  shall  be  any  disagreement  l)e- 
tween  the  insurance  commissioner  and  said  American  National  Life  and  Trust 
Company  as  to  the  amount  of  assets,  their  value  and  their  sufficiency,  the 
chief  justice  of  the  supreme  court  of  errors  shall,  upon  the  application  of 
either  the  insurance  commissioner  or  said  company,  designate  one  of  the  judges 
of  the  superior  court  to  sit  with  him,  and  they  shall  fully  hear  the  parties  and 
determine  the  amount  of  such  assets,  their  value  and  sufficiency,  and  their  de-* 
termination  shall  be  conclusive,  and  they  shall  thereupon  issue  their  certificate 
of  the  amount  of  the  deficiency,  if  any,  to  be  paid  in ;  and,  if  said  company 
shall,  within  thirty  days  afcer  the  delivery  of  said  certificate  to  the  secretary 
of  said  company,  pay  in  the  deficiency  therein  stated,  this  resolution  shall  be- 
come inoperative  and  void.  The  decision  of  said  judges  shall  be  made,  and 
said  certificate  shall  be  delivered  to  said  secretary,  before  November  1,  1875, 
And  provided  further,  that,  in  case  of  a  disagreement  between  the  said  com- 
pany and  the  insurance  commissioner  as  to  the  value  or  sufficiency  of  its  assets, 
and  said  company  does  hot  supply  the  deficiency  in  its  assets  on  or  before  the 
1st  day  of  September,  1875,  the  insurance  commissioner  shall  then  and  there- 
upon, on  said  1st  day  of  September,  1875,  take  possession  of  all  the  assets, 
books  and  papers  of  said  company,  and  hold  the  same  subject  to  the  order  of 
said  chief  judge,  and  to  be  disposed  of  as  provided  by  law."  At  the  same 
session,  the  legislature  passed  a  statute  in  regard  to  the  disposition  of  the 
assets  of  life  insurance  companies  upon  the  repeal  of  their  charters,  providing, 
in  substance,  that  the  title  of  the  assets  of  any  such  corporation  should  vest 
absolutely,  and  in  fee  simple,  in  the  insurance  commissioner,  who  should  hold 
and  dispose  of  the  same  for  the  use  and  benefit  of  the  creditors  and  policy 
holders  of  such  company,  and  such  other  persons  as  may  be  interested  in  such 
assets,  and  divide  the  avails  in  a  specified  order,  and  be  subject  to  the  direction 
and  control  of  the  superior  court  for  the  county  within  which  the  corporation 
should  be  situate.     The  American  National  Life  and  Trust  Company  did  not^ 
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prior  to  September  1,  1875,  supply,  to  the  satisfaction  of  the  commissioner,  the 
alleged  deficiency  in  its  assets,  and  disagreed  with  that  officer  in  regard  to  the 
amount,  value  and  sufficiency  thereof.  He  made  preparations  to  take  posses- 
sion of  the  property  of  the  company  on  September  1,  1875,  and  prior  to  the 
investigation  by  the  chief  judge  and  his  associate.  The  company  thereupon 
brought  a  petition  before  the  superior  court  for  New  Haven  county  to  enjoin 
the  commissioner  against  his  proposed  action.  A  temporary  ex  parte  injunction 
was  granted,  which  was  dissolved  by  his  honor,  Judge  Beardsley,  on  motion 
of  the  insurance  commissioner,  and  after  a  hearing  of  the  parties.  A  tempo- 
rary and  ex  parte  injunction  has  also  been  granted  by  Judge  Robinson,  of  the 
court  of  common  pleas,  upon  the  petition  of  the  insurance  commissioner,  to 
restrain  the  directors  and  executive  officers  of  the  company  from  disposing  of 
its  assets. 

Sundry  citizens  of  the  state  of  New  York  who  hold  and  own  policies  of  in- 
surance which  have  been  issued  by  said  company,  or  which  it  is  liable  to  pay 
by  virtue  of  lawful  contracts  heretofore  entered  into,  have  brought  their  bill 
in  equity  before  this  court,  against  the  commissioner  and  said  corporation, 
alleging  its  solvency,  praying  that  the  commissioner  be  enjoined  against  taking 
possession  of  said  assets,  and  that  the  company  be  enjoined  against  deliv- 
ering such  possession,  mainly  and  principally  upon  the  ground  that  the  resolu- 
tion of  the  general  assemby,  which  has  been  quoted,  and  which  is  the  foundation 
of  the  authority  of  the  commissioner  so  to  take  possession,  is  void  and  of  no 
effect.  The  reasons  which. are  urged  in  support  of  this  position  will  be  stated 
hereafter.  The  complainants  have  also  moved  for  the  issuing  of  a  provisional 
injunction  to  restrain  the  commissioner  from  taking  possession  of  the  assets  of 
the  company  until  the  final  hearing  of  the  bill,  and,  upon  this  motion,  counsel 
for  the  complainants  and  for  the  commissioner  have  been  heard  at  length.  Tlie 
only  question  now  to  be  decided  is,  whether  a  provisional  injunction  should  be 
granted. 

The  general  principles  of  law  which  are  involved  in  this  case  are  of  great 
importance,  and  concern  pecuniary  interests  in  this  country  of  no  ordmary 
magnitude,  and  would  justify  me  in  taking  more  time  for  the  consideration  of 
this  motion  than  I  am  now  able  to  give.  It  is  proper  that  the  heaiin^  which 
will  soon  take  place  before  Chief  Justice  Park  and  his  associate  in  regard  to 
the  valud  of  the  assets  of  the  company  should  not  be  embarrassed  by  the  pend- 
ency of  any  undecided  motions  in  this  court,  and  it  is  due  to  the  policy  holders 
in  the  company  that  they  should  be  speedily  apprised  by  the  decisions  of  courts 
in  regard  to  the  management  of  its  property.  These  considerations  demand  a 
prompt  decision  and  prevent  anything  more  than  a  succinct  statement  of  the 
principles  which  I  deem  applicable  to  the  case. 

§  1302.  A  clear  case  required  to  declare  a  statute  unconstitittlonaL 

It  is  obvious,  at  the  outset,  that  the  question  which  I  am  asked  to  determine 
has  always  been  considered  by  courts  one  of  grave  importance.  "The  right  of 
the  judiciary  to  declare  a  statute  void  and  to  arrest  its  execution  is  one  which, 
in  the  opinion  of  all  courts,  is  coupled  with  responsibilities  so  grave  that  it  is 
never  to  be  exercised  except  in  very  clear  cases;  one  department  of  the  gov- 
ernment is  bound  to  presume  that  another  has  acted  rightly.  The  party  who 
wishes  us  to  pronounce  a  law  unconstitutional  takes  upon  himself  the  burden 
of  proving,  beyond  all  doubt,  that  it  is  so."  Erie  &  N.  E.  R.  Co.  v.  Casey,  26 
Penn.  St.,  287,  per  Black,  J.  It  should  be  a  very  clear  case  to  justify  a  court 
in  deciding  that  an  act  of  the  legislature  is  invalid,  upon  a  motion  for  a  pro- 
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visional  injunction — a  proceeding  which  addresses  itself  particularly  to  judicial 
discretion. 

§  1303.  A  creditor  {policy  holder)  may  mairitain  a  suit  to  prevent  an  injury 
to  a  corporation  indebted  to  him. 

The  defendant  corporation  is  a  stock  corporation  authorized  to  issue  life  poli- 
cies upon  the  mutual  plan  of  insurance,  but  it  is  not  strictly  a  mutual  insurance 
company,  and  the  policy  holders  are  not  necessarily  members  of  the  corpora- 
tion, and  have  no  right  to  participate  in  its  management.  The  complainants 
appear  before  the  court  only  as  creditors  of  the  company.  Being  citizens  of 
the  state  of  New  York,  they  have  a  right  to  bring  this  bill  against  the  defend- 
ants, citizens  of  Connecticut,  and  their  interest  as  creditors  of  the  corporation, 
and  cestuis  que  trust  of  the  fund  which  is  now  in  the  control  of  the  directors 
of  the  corporation,  entitles  them  to  maintain  their  suit,  if  they  have  suffered 
injury.  The  principle  that  a  stockholder  of  a  corporation  cannot  maintain  a 
bill  in  equity  against  a  wrong-doer,  to  prevent  an  injury  to  the  corporation, 
unless  it  shall  be  averred,  and  shall  affirmatively  appear,  that  the  corporation 
has  refused  to  take  measures  to  protect  itself,  does  not  extend  to  a  bill  which 
is  in  good  faith  Bled  by  the  creditor. 

§  1304.  Persuasive  force  of  a  decision  on  a  motion  for  a  temporary  injuno- 
Hon.  ^ 

It  is  suggested  that  the  questions  in  this  case  are  the  same  as  those  which 
are  stated  in  the  petition  of  the  insurance  company  now  pending  in  the  supe- 
rior court,  and  that  they  have  already  bean  virtually  passed  upon  by  the  decis- 
ion of  Judge  Beardsley.  While  the  decision  of  any  judge  upon  a  motion  for 
a  temporary  injunction  is  not  a  controlling  authority,  yet  it  is  true  that  the 
same  general  questions  which  are  here  presented  were  discussed  in  the  argu- 
ment before  Judge  Beardsley;  and  the  fact  that  an  eminent  judge  of  this  state 
had,  in  effect,  refused  the  injunction  when  it  was  urged  by  the  insurance  com- 
pany, should  properly  lead  me  to  exercise  caution  before  I  granted  it  in  an 
action  which,  though  brought  by  the  policy  holders,  the  affidavits  on  file  in 
this  case  tend  to  show  was  instituted  at  the  instance  of  the  company. 

§  1 305.  Repeal  may  he  summary^  and  is  not  judicially  reviewabley  save  for 
gross  injustice. 

The  counsel  in  the  case  are  not  seriously  at  issue  as  to  the  principles  which 
are  applicable  to  the  repeal  of  charters  by  legislatures.  A  charter  is  a  contract 
between  the  state  and  the  corporators,  and  the  corporation  takes  the  grant 
subject  to  the  limitations  which  are  contained  in  the  act  of  incorporation.  If 
no  power  of  repeal  is  reserved,  none  can  be  exercised;  but  when  the  charter 
itself,  or  a  general  statute,  provides  that  the  charter  is  subject  to  repeal  by  the 
legislature,  at  its  pleasure,  without  restrictions  or  conditions  limiting  the  power 
of  repeal,  the  legislature  has  the  right  to  exercise  its  power  summarily  and  at 
will,  and  its  action,  being  a  legislative  and  not  a  judicial  act,  cannot  be  re- 
viewed by  courts,  unless  it  should  exercise  its  power  so  wantonly  and  cause- 
lessly as  palpably  to  violate  the  principles  of  natural  justice;  and  in  such  case 
a  repeal,  like  other  legislative  acts  which  do  thus  palpably  violate  the  princi- 
ples of  natural  justice,  may  be  reviewed  by  courts.  The  power  of  the  legis- 
lature, therefore,  is  not  unlimited,  for  the  private  rights  of  persons  are  not 
subject  to  an  unjust  and  despotic  exercise  of  power  by  a  legislature,  without 
means  of  redress.  "The  theory  of  our  governments,  state  and  national,  is 
opposed  to  the  deposit  of   unlimited  power  anywhere.     The  executive,  the 

legislative  and  the  judicial  branches  of  these  governments  are  all  of  limited 
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and  defined  powers."  Loan  Association  v.  Topeka,  20  "Wall,  663.  It  is  always 
to  be  presumed  that  the  legislature  has  exercised  its  great  poweirs  for  adequate 
cause,  and  the  extreme  caution  with  which  legislatures  ordinarily  act  upon  the 
subject  of  the  repeal  of  charters  fully  warrants  such  a  presumption. 

It  is  to  be  observed  that  this  charter,  like  the  majority  of  Connecticut 
charters,  provides  that  it  may  be  repealed  "  at  the  pleasure  of  the  general 
assembly."  It  is  unlike  the  charters  in  the, Pennsylvania  cases  of  Erie  &  N. 
E.  R.  Co.  V.  Casey,  26  Penn.  St.,  287,  and  Commonwealth  v.  Pittsburgh  &  Con- 
nellsville  R.  Co.,  58  Penn.  St.,  46,  which  provided  that,  if  the  companies  should 
abuse  or  misuse  their  franchises,  the  charter  should  be  subject  to  repeal.  There 
is  no  question  here  whether  the  legislature  is  or  is  not  the  final  judge  whether 
the  contingency  upon  which  the  authority  to  repeal  is  based  has  occurred. 
The  language  of  this  charter  is  also  unlike  the  charter  which  was  examined  in 
Allen  V.  McEean,  1  Sumn.,  276,  which  provided  that  the  legislature  could 
alter,  limit,  restrain  or  annul  the  powers  conferred,  and  in  which  case  the 
court  held  that  a  right  of  absolute  repeal  was  not  reserved.  The  right  of 
repeal  is  here  expressly  reserved,  is  to  be  exercised  at  the  pleasure  of  the  gen- 
eral assembly,  and  is  subject  only  to  the  limitation  which  I  have  suggested. 

§  1306.  Legislature  may  rejpeal  charter^  althoujh  court  does  or  does  not 
decide  it  expedient  to  do  so. 

It  is  not  material  whether  the  court  of  probate  had  or  had  not  decided  that 
it  was  not  expedient  to  appoint  a  trustee.  That  court  simply  found  that  the 
company  was  insolvent,  but  that  its  assets  were  not  less  than  three-fourths  of 
its  liabilities.  The  finding  or  the  opinion  of  the  court  did  not  debar  the  legis- 
lature froni  taking  such  legislative  action  as  it  deemed  just. 

§  1307.  Repeal^  ^ect;  distribution  of  assets. 

A  repeal  of  a  charter  does  not  of  itself  violate  or  impair  the  obligations  of 
any  contract  which  the  corporation  has  entered  into.  But  the  legislature  can- 
not establish  such  rules  in  regard  to  the  management  and  disposition  of  the 
assets  of  the  corporation,  that  the  avails  shall  be  diverted  from,  or  divided 
unfairly  and  unequally  among,  the  creditors,  and  thus  impair  the  obligation  of 
contracts,  or  that  the  portion  of  the  avails  which  belong  to  the  stockholders 
shall  be  sequestered  and  diverted  from  the  owners,  and  thus  injure  vested 
rights.  ^^  The  capital  and  debts  of  banking  and  other  moneyed  corporations 
constitute  a  trust  fund  and  pledge  for  the  payment  of  creditors  and  stock- 
holders, and  a  court  of  equity  will  lay  hold  of  the  fund  and  see  that  it  be  duly 
collected  tind  applied.  ...  A  law  distributing  the  property  of  an  insolvent 
trading  or  banking  corporation  among  its  stockholders,  or  giving  it  to  strangers, 
or  seizing  it  to  the  use  of  the  state,  would  as  clearly  impair  the  obligation  of 
its  contracts  as  a  law  giving  to  the  heirs  the  effects  of  a  deceased  natural  per- 
son, to  the  exclusion  of  his  creditors,  would  impair  the  obligation  of  bis  con- 
tracts." Curran  v.  State  of  Arkansas,  15  How.,  312  (§§  1316-29,  infra).  The 
legislature  has  also  the  right,  as  an  administrative  measure,  to  appoint  a  trustee 
to  take  the  assets  and  manage  the  affairs  of  a  corporation  whose  charter 
faas  been  repealed,  in  conformity  with  the  general,  jast  rules  which  it  has  pre- 
scribed, or  with  the  rules  of  a  court  of  equity,  if  no  statutory  provisions  have 
been  enacted.  If  no  trustee  is  appointed  by  the  legislature,  ^'a  court  of  equity, 
which  never  allows  a  trust  to  fail  for  the  want  of  a  trustee,  would  see  to  the 
execution  of  that  trust,  although,  by  the  dissolution  of  the  corporation,  the 
legal  title  to  its    property  had  been  changed."     Curran  v.  Arkansas,  cited 

^upra.    The  complainants  do  not  controvert,  in  the  main,  the  principles  which 
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have  been  stated,  but  they  contend  that,  while  the  legislature  had  the  right  to 
repeal  this  charter,  it  has  not  been  in  fact  repealed;  and,  if  it  has  been  repealed, 
that  the  provisions  by  which  the  commissioner  was  appointed  to  bold  the 
assets  subject  to  the  order  of  the  chief  judge,  who  does  not  act  as  a  judge,  but 
merely  as  a  committee,  and  whose  directions  are  not  subject  to  appeal  or  re- 
view, and  the  provision  that  the  title  to  the  assets  shall  be  vested  in  the  com- 
missioner, are  invalid,  and  that  the  resolution  is  void. 

§  1308.  Repeal  a  legislative  not  a  judicial  act,  and  is  not  invalidcUed  ly 
stating  controverted  facts  in  the  preamble, 

(1)  It  is  contended  that  the  preamble  is  void,  because  the  legislature  has  no 
power  to  find  facts  which  may  affect  private  rights,  and  that  the  preamble  is  so 
interwoven  with  the  resolution,  that,  being  void,  the  resolution  is  void  also. 
It  is  true  that  the  facts  recited  in  a  preamble  of  a  private  statute  are  not  evi- 
dence, as  between  the  person  for  whose  benefit  the  act  was  passed  and  a  third 
person,  and  that  a  legislature  has  no  power  to  find  facts  by  legislative  enact- 
ment, so  as  to  be  evidence  in  suits  against  persons  who  were  not  applicants  for 
the  act.  Elmendorf  v.  Carmichael,  4  Litt.,  472;  Parmelee  v.  Thompson,  7  Hill. 
80.  This  is  an  obvious  rule  of  evidence,  but  it  has  no  application  here.  If,  as 
is  admitted,  the  legislature  had  the  power  to  repeal  the  charter,  it  had  the 
power  to  state  the  reasons  which  induced  it  to  act.  A  statement  of  the  reasons 
was  not  indispensable  to  the  validity  of  the  repeal,  but  was  proper  for  the  in- 
formation of  the  public  and  of  the  corporation.  This  resolution  is  not  a 
judicial  act,  finding  that  a  forfeiture  of  the  charter  has  taken  place.  If  it  was, 
it  could  well  be  urged  that  a  legislature  has  not  ordinarily  judicial  powers, 
and  that  the  attempt  to  exercise  judicial  functions  is  void;  but  the  resolution 
is  a  legislative  act,  declaring  the  repeal  and  not  the  forfeiture  of  the  charter, 
and  the  recitals  are  not  in  the  nature  of  judicial  findings  of  facts,  but  the  state- 
ment of  the  reasons  which  operated  upon  the  legislative  mind.  "The  inquiry 
into  the  affairs  or  defaults  of  a  corporation,  with  a  view  to  continue  or  dis- 
continue it,  is  not  a  judicial  act.  No  issue  is  formed.  No  decree  or  judgment 
is  passed.  No  forfeiture  is  adjudgejl.  No  fine  or  punishment  is  imposed.  But 
an  inquiry  is  had  in  such  form  as  is  deemed  most  wise  and  expedient,  with  a 
view  to  ascertain  facts  upon  which  to  exert  legislative  power,  or  to  learn 
whether  a  contingency  has  happened  upon  which  legislative  action  is  required.'^ 
Crease  v,  Babcock,  23  Pick.,  344. 

§  1309.  What  is  not  the  delegation  of  power  by  a  legislature  to  an  officer  to  re- 
peal a  charter.     Cases  cited. 

(2)  The  complainants  insist  that  the  legislature  must  of  itself  determine 
whether  an  enactment  shall  or  shall  not  be  a  law,  and  cannot  delegate  the 
power  to  make  or  repeal  laws;  and  that  the  attempted  repeal  of  this  charter  is 
delegated  to  the  insurance  qommissioner,  and  is  therefore  void.  The  resolution 
provides  that  the  charter  shall  be  repealed  on  September  1,  1875,  provided, 
if  the  company  shall,  before  that  day,  receive  a  certificate  that  the  deficiency 
in  its  assets  has  been  supplied,  then  the  charter  shall  remain  in  full  force;  and 
in  case  of  a  disagreement  between  the  commissioner  and  the  company  as  to 
the  amount  of  its  assets,  the  chie^  justice  and  his  associate  shall  determine  and 
state  the  amount  to  be  paid  in,  anH  if  the  amount  so  found  shall  be  paid  within 
thirty  days,  the  resolution  shall  be  inoperative  and  void.  I  am  inclmed  to  the 
opinion  that,  by  this  resolution,  the  charter  was  repealed,  but  the  repeal  was 
not  to  take  effect  or  be  operative  if  a  specified  event  should  thereafter  take 
place,  which  event  was  uncertain.     The  commissioner,  subject  to  an  appeal  to 
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the  chief  justice  and  a  judge  of  the  superior  court,  was  to  determine  whether 
that  event  had  taken  place.  The  legislature,  for  itself,  determined  and  enacted 
that  the  charter  should  be  repealed,  provided  an  event  did  not  occur  in  the 
future.  The  ascertainment  and  announcement  that  the  event  had  happened 
the  legislature  intrusted  to  an  officer  or  a  committee,  whom  it  designated. 
The  legislature  delegated  to  no  one  the  power  to  determine  >yhether  the  charter 
should  or  should  not  be  repealed.  It  delegated  the  duty  of  ascertaining 
whether  a  fact  existed,  apon  the  existence  of  which  it  had  determined  that  the 
repeal  should  not  go  into  effect.  ''A  valid  statute  may  be  passed  to  take  effect 
upon  the  happening  of  some  future  event,  certain  or  uncertain.  It  is  a  law  in 
prcBsentij  to  take  effect  in  futuro.  The  event  or  change  of  circumstances  must 
be  such  as,  in  the  judgment  of  the  legislature,  affects  the  question  of  the  expe- 
diency of  the  law.  The  legislature,  in  effect,  declare  the  law  inexpedient  if 
the  event  should  not  happen,  but  expedient  if  it  should  happen.  They  appeal 
to  nobody  to  judge  of  its  expediency."  Barto  v.  Himrod,  8  N.  T.,  483,  per 
Ruggles,  Ch.  J. 

§  1310.  Legislature  may  put-  corporation  in  charge  of  a  trustee  pending  an 
investigation  of  its  affairs. 

(3)  The  complainants  further  say  that  the  charter  is  not  repealed  until  after 
the  decision  of  Judge  Park  and  his  associate;  that  the  legislature  has  no 
power,  either  before  or  after  the  repeal,  to  take  the  assets  of  an  insurance  com- 
pany out  of  the  hands  of  its  officers,  and  to  transfer  the  custody  of  the  prop- 
erty to  a  third  person,  who  is  to  hold  them  subject  to  the  order  of  an  individual 
acting  not  as  a  judge,  and  exercising  no  judicial  functions,  and  not  necessarily 
guided  by  the  principles  of  law,  and  from  whose  order  there  is  no  appeal;  and 
that  the  resolve  is  a  special  and  personal  statute,  prescribing  an  exceptional  and 
peculiar  rule  of  conduct  upon  this  single  corporation,  and,  therefore,  unjust 
and  in  violation  of  legislative  powers.  The  original  resolution  which  was  re- 
ported to  the  legislature  contained  the  first  proviso  only.  As  reported  it  man- 
ifestly provided  that  the  charter  should  be  repealed  on  September  1,  1875, 
unless,  upon  the  happening  of  a  certain  event,  the  repeal  should  not  go  into 
effect.  An  amendment  was  added  by  which,  in  case  of  disagreement  between 
the  commissioner  and  the  insurance  company,  another  committee  was  ap- 
pointed to  ascertain  the  amount  of  deficiency,  if  any,  and  if  the  amount  so 
ascertained  should  be  paid  in,  the  resolution  should  be  inoperative  aiid  void. 
It  is  a  question  which  it  is  not  now  necessary  to  determine,  whether  the  charter 
is  already  repealed,  or  whether  its  repeal  occurs  at  the  expiration  of  the  time 
which  is  limited  for  payment  of  the  deficiency,  if  any  there  be,  which  may  be 
found  by  the  two  judges,  and  upon  non-payment  of  the  amount.  I  have 
already  suggested  that  the  true  construction  is,  that  the  charter  is  repealed,  to 
take  effect  or  not  to  take  effect,  upon  the  happening  of  an  uncertain  event.  If 
the  charter  is  repealed,  there  can  be  no  doubt  of  the  power  of  a  legislature  to 
appoint  some  person  to  act  merely  as  custodian  of  the  assets  of  the  corpora- 
tion. But,  assuming  that  the  charter  is  now  in  existence  and  unrepealed,  I  am 
of  the  opinion  that  the  legislature  has  the  power,  if  in  their  opinion  the  public 
interests  and  the  rights  of  the  creditors  of  a  particular  corporation  demand  it, 
to  take  away  the  custody  of  the  assets  of  such  corporation  from  its  directors, 
and  intrust  the  custody  to  an  officer  of  the  state,  pending  an  investigation  into 
the  company's  solvency,  and  the  determination  of  the  fact  whether  the  event 
has  happened  upon  which  a  repeal  of  the  charter  will  take  place.  It  is  appar- 
ent)  from  an  inspection  of  the  resolution,  that  the  legislature  deemed  the  cor- 
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poration  insolvent,  and  that  the  liabilities  exceeded  the  assets  $400,030,  and 
also  was  of  opinion  that  the  corporation  had  not  complied  with  the  require- 
ments of  law,  and  that  the  affairs  of  the  company  were  in  so  precarious  a 
position  that  it  was  proper  to  take  the  unusual  step  of  repealing  the  charter- 
But  the  legislature  was  also  willing  to  give  the  company  an  opportunity  of 
making  good  the  deficiency,  and  further  was  willing  not  to  permit  the  decision, 
of  the  insurance  commissioner,  upon  the  question  whether  the  deficiency  had 
been  supplied,  to  be  final,  bat  to  intrust  the  final  hearing  and  determination  ia 
regard  to  the  sufficiency  of  assets  to  two  persons  whose  judicial  position  pecul- 
iarly adapts  them  to  pass  upon  disputed  questions  of  fact,  and  whose  official 
character  precludes  the  suspicion  that  injustice  might  be  done,  and  should 
assure  the  creditors  that  their  rights  are  to  be  guarded.  That  investigation 
would  necessarily  consume  time.  The  question  presented  itself  —  do  the 
interests  of  the  cestuis  qics  trust  in  the  property  of  the  company  require  that, 
during  the  investigation,  the  assets,  which,  in  our  opinion,  have  become  seriously 
impaired,  shall  remain  in  the  hands  of  the  directors?  The  legislature  decided 
to  place  the  assets,  for  the  time  being,  in  the  custody  of  an  officer  of  the  state,, 
and  derived  their  power  so  to  do  from  the  general  power  which  had  been 
reserved  over  the  affairs  of  this  particular  corporation  —  that  of  amendment 
of  its  charter  at  its  pleasure.  "  Whatever  might  be  true,  if  the  charter  was  a 
close  one,  the  general'assombly  could  impose  upon  the  defendants  any  additional 
condition  or  burden  connected  with  the  grant,  which  they  might  deem  neces* 
sary  for  the  protection  or  welfare  of  the  public,  and  which  they  might  originally 
and  with  justice  haveimpDsed.*'  English  v.  N".  H.  and  Northampton  Co.,  32r 
Conn.,  243;  Commissioners,  etc.,  v.  Holyoke  Water  Power  Co.,  loi  Mass.,  446. 
It  is  not  necessary  that  the  resolution  should  be  styled  an  amendment.  Bishop- 
V.  Brainard,  28  Oonn.,  298.  The  legislature  has  reserved  to  itself  the  control 
of  this  charter,  and  can  modify  it  to  meet  any  exigency  which  may  arise  in  the- 
affairs  of  the  corporation;  and  when  the  legislature  has  determined  that  the- 
pecuniary  interests  of  the  creditors  are  so  imperiled  that  the  necessity  of 
repealing  the  charter  may  arise,  it  would  seem  that  the  legislature  has  the 
power  to  provide  that  the  officer  who  has  the  oversight  of  all  the  insurance 
companies  of  the  state  is  the  proper  person  to  have  the  exclusive  custody  of 
the  assets  of  this  corporation,  and  act  as  its  treasurer  for  the  time  being.  The 
legislature  could  originally  have  imposed  this  condition  upon  the  company. 
They  can  impose  it  at  any  time  when  they  deem  it  necessary  for  the  protection 
or  welfare  of  the  corporation. 

It  is  also  earnestly  contended  that  the  resolution  directs  the  commissioner 
to  hold  the  assets  subject  to  the  order  of  a  committee  not  acting  judicially,, 
and  from  whose  order  there  is  no  appeal,  and  who,  in  his  directions,  is  not 
necessarily  acting  in  conformity  with  principles  of  law.  It  is  true  that  the  chief 
justice  will  act  as  committee  or  agent  of  the  legislature,  and  not  strictly  in  his 
judicial  capacity;  and,  if  the  resolution  and  the  general  statute  in  regard  to- 
life  insurance  corporations  whose  charters  have  been  repealed,  placed  the  assets- 
under  the  control  of  a  committee,  to  be  disposed  of  as  the  committee  pleased,, 
and  without  the  control  of  the  courts  of  the  state,  such  acts  would  properly  be 
the  subject  of  severe  criticism,  and  might  be  declared  to  be  inoperative.  This 
resolution  simply  empowers  the  commissioner  to  hold  the  assets.  He  cannot 
sell  or  dispose  of  them  under  the  resolution,  but  is  merely  their  custodian.  The 
chief  justice  has  only  authority  to  notify  the  commissioner  either  to  return  the 
assets  to  the  company,  or  that  the  event  has  not  taken  place  upon  which. 
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the  repeal  of  the  charter  is  avoided,  after  which  the  commissioner  is  to  be  gov- 
erned by  the  general  statute.  He  then  becomes  a  trustee  under  the  exclusive 
direction  and  control  of  a  court  of  equity,  and  subject  to  its  decre3S.  The 
assets  are  not  to  be  managed  or  disposed  of,  and  the  avails  are  not  to  be  paid, 
in  accordance  with  the  order  of  a  committee,  but  in  pursuance  of  the  general 
statute  and  under  the  direction  of  the  superior  court  —  a  court  of  general  juris- 
diction and  of  full  chancery  powers.  The  weight  of  the  complainants'  argu- 
ment bore  upon  this  clause  of  the  resolution,  which  they  considered  most  unjust 
and  prejudicial  to  their  interests.  I  think  that  they  misapprehend  the  nature 
of  the  powers  of  the  chief  judge  over  the  assets,  which  is  so  limited  that  there 
is  no  interference  with  the  rights  of  creditors. 

Upon  the  argument  of  the  motion,  the  provisions  of  the  general  statute  were 
criticised  by  the  complainants.  Th&  bill  does  not  ask  for  the  interference  of 
the  court  upon  the  ground  of  the  invalidity  of  the  statute,  but  the  court  is 
asked  to  prevent  the  commissioner  from  taking  possession  of  the  assets  under 
the  authority  of  a  resolution  of  the  general  assembly  which  is  alleged  to  be 
void.  I  do  not  deem  it,  therefore,  incumbent  upon  me,  at  this  time,  to  consider 
the  character  of  the  statute. 

§  1311.  Special  character  of  legiaLation  in  Connecticut  on  insurance  com' 
panics. 

The  suggestion  which  has  been  made  in  regard  to  the  control  of  the  legisla- 
ture over  those  charters  in  which  a  power  of  amendment  or  repeal  has  been 
reserved  applies  to  the  objection  that  this  resolution  is  a  special  and  peculiar 
law  by  which  the  rights  of  this  corporation  are  to  be  jeopardized,  differing 
from  the  law  applicable  to  all  other  corporations  in  like  condition.  All  insur- 
ance companies  in  Connecticut  are  created  by  special  charter.  Each  company 
is  under  the  particular  supervision  of  the  legislature,  and  is  liable,  in  case  of 
insolvency  or  malfeasance,  to  be  controlled  by  such  action,  applicable  to  the 
special  case,  as  shall  serve  to  protect  creditors,  or  stockholders,  or  the  public. 

Sundry  affidavits  were  read  for  the  purpose  of  showing  that  Mr.  Stedman 
had  not  informed  the  company,  prior  to  September  1st,  of  the  amount  of  the 
alleged  deficiency,  and  had  not  given  the  company  an  opportunity  to  supply 
the  required  amount,  and  had  not  acted  justly  towards  the  company  since  the 
passage  of  this  resolution.  Counter  affidavits  were  presented  by  the  commis- 
sioner. If  any  steps  were  to  be  taken  by  the  commissioner  in  advance  of  the 
action  of  the  company,  prior  to  September  1st  —  in  regard  to  which  I  express 
no  opinion, —  I  am  not  satisfied  that  the  commissioner  failed  to  do  whatever 
the  resolution  or  the  statutes,  or  the  duty  which  he  owed  to  the  corporation  or 
to  the  public,  imposed  upon  him.  The  corporation  does  not  seem  to  me  to  have 
sufifered  in  consequence  of  a  neglect  of  the  Commissioner  to  keep  them  informed 
of  bis  views  and  wishes.  The  motion  for  a  provisional  injunction  is  denied,  and 
the  restraining  order  now  in  force  is  vacated. 

MAYOR,   ETC.,  OF  BALTIMORE  v.  PITTSBURGH  &  CONNELLSVILLE  RAILROAD 

COMPANY. 

(Circuit  Court  for  Pennsylvania:  1  Abbott,  9-14.    1865.) 

Statement  op  FAcrrs. —  The  charter  of  the  corporation  reserved  the  right  of 
repeal  in  case  of  misuse  or  abuse  of  privileges.  Subsequently  the  legislature 
revoked  the  power  to  build  a  part  of  the  road,  and  the  city  of  Baltimore,  hav- 
ing advanced  money  which  was  used  in  constructing  the  road,  and  fearing  a 
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diminution  of  its  security,  sought  to  restrain  the  company  from  accepting  the 
act.     The  company  demurred. 

Opinion  by  Grier,  J. 

Is  this  rejiealing  act  repugnant  to  the  constitution  of  the  United  States,  on 
the  ground  that  it  impair^  the  obligation  of  the  contract  between  the  state  and 
the  company? 

§  1812.  A  creditor  may  restrain  a  corporation  from  accepting  an  act  which 
je*^pardize8  his  security. 

The  objections  made  on  the  argument  to  the  form  of  the  pleadings  and  the 
right  of  the  complainants  to  have  the  remedy  sought  in  the  bill  will  be  found 
to  have  been  overruled  in  a  similar  case  by  the  supreme  court.  We  refer  to  the 
case  of  Dodge  v.  Woolsey,  18  How.,  331  (§§  565-573,  supra).  In  that  case 
the  complainant  was  a  stockholder  in  the  corporation  whose  interests  were 
likely  to  be  injuriously  affected  by  the  state  legislation,  if  it  should  be  carried 
into  eflfect.  In  this  case  the  complainant  is  a  creditor,  who,  on  the  faith  of 
legislative  acts  granting  certain  franchises  and  privileges  to  the  Pittsburgh  & 
Connellsville  Eailroad  Company,  has  advanced  large  sums  of  money  which 
have  been  expended  in  constructing  its  road.  If  the  cor|X)ration  submits  to 
this  act  of  the  legislature,  divesting  them  of  a  most  valuable  part  of  their  fran- 
chises, the  security  and  rights  of  the  complainant  will  be  materially  injured. 
The  bill  is  in  the  nature  of  a  quia  ti7net,  and  the  complainant  has  a  right  to  the 
remedy  sought,  if  the  court  shall  be  of  the  opinion  that  the  act  of  1861  impairs 
the  obligation  of  the  original  contract  or  act  of  incorporation  granted  to  the 
Pittsburgh  &  Connellsville  Eailroad  Company.  The  only  question,  then,  is  as 
to  the  validity  of  this  act. 

§  1818.  Hepeal  of  a  charter  impairs  the  obligation  of  a  contract 

That  the  act  repealing  the  franchises  of  the  corporation,  or  a  material  part 
thereof,  and  transferring  its  franchises  and  property  to  another  corporation 
without  its  consent,  impairs  the  obligation  of  the  original  contract,  is  not  and 
cannot  be  denied.  Nor  is  it  denied  that  an  act  granting  corporate  privileges 
to  a  body  of  men,  who  have  proceeded  on  the  faith  of  it  to  subscribe  stock 
and  borrow  and  expend  money  in  constructing  a  valuable  public  improvement, 
is  a  contract;  and  that  it  is  not  within  the  power  of  either  party  to  the  con- 
tract to  repudiate  or  annul  it  without  the  consent  of  the  other. 

§  1314.  A  state  may  revoke  a  charter  if  provision  for  doing  so  is  in  the 
charter. 

The  state  claims  no  sovereign  power  to  repudiate  its  contracts  or  defraud  its 
citizens,  and  the  constitution  delegates  no  such  power  to  the  legislature.  If,  in 
the  act  of  incorporation,  the  legislature  retains  the  absolute  and  unconditional 
power  of  the  revocation  for  any  or  no  reasons;  if  it  is  so  written  in  the  bond, 
the  party  accepting  a  franchise  on  such  conditions  cannot  complain  if  it  be 
arbitrarily  revoked.  Or,  if  this  contract  is  that  the  legislature  may  repeal  the 
act,  whenever,  in  its  opinion,  the  corporation  has  misused  or  abused  its  privi- 
leges, then  the  contract  constitutes  the  legislature  the  arbiter  and  judge  of  the 
existence  of  that  fact.  But  the  case  before  us  comes  within  neither  category. 
The  act  does  not  give  an  unconditional  right  to  the  legislature  to  repudiate  its 
contract,  nor  is  the  legislature  constituted  the  tribunal  to  adjudge  the  question 
of  fact  as  to  the  misuse  or  abuse.  Moreover,  the  case  before  us  admits  that 
the  condition  of  facts  upon  which  the  legislature  is  authorized  to  repeal  the 
act  does  not  exist.  It  admits  that  the  corporation  has  neither  "  misused  or 
abused  its  privileges." 
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§  1315.  Charter  may  he  vacated  hy  judicial  proceeding. 

A  charter  may  be  vacated  bj  the  decree  of  a  judicial  tribunal  in  a  proper 
proceeding  taken  for  that  purpose,  without  any  such  reservation  in  the  act  of 
incorporation.  Then  both  parties  are  heard,  and  a  verdict  of  a  jury  on  the 
facts  can  be  obtained,  which  concludes  the  question.  But  the  legislature  pos- 
sesses no  judicial  authority  under  the  constitution,  and  has  no  established 
course  of  proceedings  in  the  exercise  of  such  power.  The  party  who  is  injured 
by  its  action  is  not  heard.  The  reasons  usually  alleged  in  the  preamble  to  such 
acts  are  the  mere  suggestions  of  some  interested  party,  seeking  to  speculate  at 
the  expense  of  others.  Professional  solicitors,  who  infest  the  lobby,  are  ever 
ready  for  a  sufficient  consideration  to  impose  on  the  good  nature  of  honest  but 
often  careless  legislators,  by  the  suggestion  of  any  necessary  falsehood.  If 
any  one  feels  curious  as  to  the  methods  used  by  agents  of  corporations  to 
obtain  such  legislative  acts  as  may  be  desirable,  he  will  find  them  fully  ex- 
posed  in  the  opinion  of  the  supreme  court  delivered  in  the  case  of  Marshall  v. 
Baltimore  &  Ohio  R.  Co.,  16  How.,  314,  333.  We  do  not  intend  even  to  insin- 
uate that  any  such  secret  service  by  "  skilful  and  unscrupulous  "  agents,  stim- 
ulated ^'  to  active  partisanship  by  the  strong  lure  of  high  profits  ".  to  use  most 
'' efficient  means"  to  get  the  vote  of  the  '^careless"  mass  of  legislators,  has 
been  used  in  this  case.  But  we  do  say  that  the  recitals  in  the  preamble  to  this 
act  exhibit  a  labored  attempt  to  justify  a  more  than  doubtful  exercise  of  power 
by  an  array  of  reasons  which,  even  if  true  in  fact,  might  be  demurred  to  in 
law  as  insufficient.  The  act  does  not  contemplate  the  exercise  of  the  right  of 
domain  by  which  the  property  of  individuals  or  corporations  may  be  taken  for 
some  public  use,  on  making  aoiple  compensation.  Its  object  is  to  transfer  the 
franchises  and  property  of  oqe  corporation,  anxious  by  every  means  in  its 
power  to  complete  a  valuable  public  improvement,  to  another,  whose  interest 
is  not  to  complete  the  road,  and  which  is  not  required  to  do  so  at  any  time  in 
this  or  the  next  century.  Where,  in  a  case  like  the  present,  the  legislature  is 
asked  to  take  the  property  of  one  corporation  and  give  it  up  to  another,  on  the 
ground  that  one  has  abused  or  misused  its  privileges,  the  just  and  proper  mode 
would  be  to  pass  a  resolution  ordering  the  attorney-general  to  institute  the 
proper  legal  proceedings  to  ascertain  the  fact  of  '^  misuse  or  abuse.2'  If  such 
issue  be  found  true,  then  that  the  charter  be  revoked  or  resumed.  We  do  not 
say  that,  without  such  judicial  proceeding,  ascertaining  the  existence  of  the  con- 
dition, in  which  the  right  of  appeal  is  reserved,  the  act  is  absolutely  void.  But 
we  do  say  that  in  all  such  cases  the  party  injured,  if  he  denias  the  existence  of 
such  "  misuse  or  abuse,"  has  a  right  to  be  heard,  and  to  have  that  question  tried 
before  he  shall  surrender  his  property  or  his  franchise. 

Wo  do  not  think  it  necessary  to  notice  the  numerous  and  conflicting  cases 
which  have  been  brought  to  our  notice  by  the  learned  counsel.  In  the  case  of 
Erie  &  Northeastern  R.  R  v.  Casey,  26  Penn.  St.,  287;  S.  C,  1  Grant's  Cas., 
274,  the  court  found,  after  a  full  hearing  of  the  parties,  that  the  fact  of  "  mis- 
use or  abuse  "  did  exist,  and  therefore  the  act  was  not  void.  It  cannot,  there- 
fore, be  any  precedent  for  a  case  which  admits  that  such  facts  do  not  exist. 
The  principles  of  law,  so  far  as  they  affect  this  case,  are  very  clearly  and  tersely 
stated  by  Chief  Justice  Lewis,  in  his  opinion  to  be  found  in  1  Grant's  Cas.,  274, 
with  a  review  of  the  cases  and  a  proper  appreciation  of  that  from  Iowa. 

The  sum  of  the  whole  matter  is*this:     1.  The  complainant  has  shown  a 

proper  case  for  the  interference  of  the  court  in  his  favor.     2»  The  act  complained 

of  is  unconstitutional  and  void  under  the  admissions  of  the  case.    3.  The  com- 
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plainant  is  entitled  to  the  decree  of  the  court  on  the  pleadings,  as  they  stand. 
4.  The  defendants  may  have  leave  to  withdraw  their  demurrer  and  answer 
over;  and  if  they  shall  so  request,  an  issue  will  be  ordered  to  try  whether  the 
Pittsburgh  &  Connellsville  Eailroad  Company  have  misused  or  abased  their 
charter. 

McCakdless,  D.  J.,  concurred. 

CURRAN  V.  STATE  OF  ARKANSAS. 
(15  Howard,  804-322.     1853.) 

Opinion  by  Mr.  Justice  Curtis. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  circuit  court  of  that  state 
for  the  county  of  Pulaski,  against  the  state  of  Arkansas,  the  State  Bank  of 
Arkansas,  and  the  financial  receiver  and  attorney  of  the  bank;  and  the  defend- 
ants having  demurred  thereto,  the  circuit  court  overruled  the  demurrers,  and» 
as  the  defendants  elected  to  rest  thereon,  the  court  made  a  decree  in  favor  of 
the  complainant.  The  defendant  appealed  to  the  supreme  court,  where  the  de- 
murrers were  sustained,  and  the  bill  ordered  to  be  dismissed.  This  decree  the 
plaintiff  has  brought  here  for  re-examination,  under  the  twenty-fifth  section 
(1  Stats,  at  Large,  85)  of  the  judiciary  act. 

As  the  questions  to  be  determined  arise  on  a  demurrer  to  the  bill,  the  sub- 
stance of  the  case,  therein  made  and  confessed  by  the  demurrer,  must  be  stated 
to  exhibit  the  grounds  on  which  our  decision  rests.  The  bill  shows  that  the 
Bank  of  the  State  of  Arkansas  was  incorporated  by  the  legislature  of  that 
state  in  1836,  with  the  usual  banking  powers  of  discount,  deposit  and  circula- 
tion, and  that  the  state  in  fact  was,  and  was  designed  by  the  charter  to  be,  its 
sole  stockholder.  That  the  capital  stock  of  the  bank  consisted  of  $1,14:6,000, 
raised  by  the  sale  of  bonds  of  the  state,  together  with  certain  other  sums  paid 
in  by  the  state  as  part  of  the  capital  stock,  amounting  in  the  aggregate  to 
the  sum  of  $350,753,  being  in  the  whole  $1,496,753;  all  which  was  in  specie  or 
specie  f uAds.  That  the  bank  was  required  by  its  charter  to  have  on  hand  at  all 
times  sufficient  specie  to  pay  its  bills  on  demand.  That  the  plaintiff,  being  the 
owner  and  bearer  of  bills  on  this  bank,  amounting  to  upwards  of  $9,000,  which 
the  bank  had  refused  to  pay,  instituted  suits  and  recovered  judgments  thereon 
at  law,  upon  which  executions,  running  against  the  goods,  chattels  and  lands 
of  the  bank,  have  been  duly  returned  f^holly  unsatisfied.  The  general  scope 
of  the  bill,  therefore,  is  to  obtain  the  aid  of  a  court  of  equity  to  reach  such 
assets  of  the  bank  as  ought  to  be  appropriated  to  satisfy  this  judgment  debt. 
The  parties  in  whose  hands  it  is  alleged  these  assets  are,  are  the  state  of  Ar- 
kansas and  two  other  defendants,  who  are  alleged  to  have  charge  of  certain 
effects  of  the  bank,  in  behalf,  and  under  the  authority,  of  the  state. 

To  make  a  case  against  these  parties,  and  show  that  they  hold  property 
which  in  equity  belongs  to  its  creditors,  and  ought  to  be  appropriated  to  pay 
their  debts,  the  bill  states  that  the  bank  having  gone  into  operation,  and  issued 
bills  to  a  large  amount,  which  were  then  in  circulation,  gave  public  notice,  on 
the  7th  day  of  November,  1839,  that  the  payment  of  specie  was  definitely  and 
finally  suspended,  and  thenceforward,  with  some  comparatively  trifling  excep- 
tions, has  refused  to  redeem  any  of  its  bills.  That  in  January,  1843,  the  bank 
still  continuing  insolvent,  an  act  was  passed  by  the  legislature  to  liquidate  and 
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settle  its  affairs.  That  the  assets  of  the  bank  then  amounted  to  $1,832,120,  of 
which  the  sum  of  $1,000,000  was  good  and  collectible,  and  that  it  had  then  on 
hand  the  sum  of  $90,301  in  specie.  This  act  expressly  continued  the  corporate 
existence  of  the  bank;  its  affairs  were  subjected  to  the  management  of  a  finan- 
cial receiver  and  an  attorney,  who  were  to  apply  the  moneys  collected  by  them 
to  redeem  the  outstanding  circulation  of  the  bank;  but,  at  the  same  time, 
bonds  of  the  state,  held  by  the  bank,*for  money  borrowed  by  the  statp,  amount- 
ing to  at  least  $200,000,  were  required  by  this  act  to  be  given  up  and  canceled, 
and  their  amount  to  be  credited  to  the  bank  against  a  part  of  the  capital  stock 
put  in  by  the  state.  The  bill  further  shows  that,  by  another  act  passed  at  the 
same  February  session,  in  1843,  the  officers  of  the  bank  were  required  to  trans- 
fer to  the  state  the  sum  of  $15,000  in  specie,  which  was  appropriated  by  the 
act  to  pay  the  members  of  that  legislature.  That  on  the  4th  day  of  January, 
1845,  another  act  was  passed,  authorizing  the  officers  of  the  bank  to  compro- 
mise its  debts  receivabb,  and  take  specific  property  in  payment,  and  requiring 
those  officers  to  receive  in  payment  the  bonds  of  the  state,  issued  to  raise  capi- 
tal stock  for  the  bank^  notwithstanding  the  bills  of  the  bank  might  not  have 
been  taken  up. 

That  on  the  10th  day  of  January,  1845,  another  act  was  passed,  depriving 
the  bank  of  all  its  specie  and  par  funds,  and  appropriating  the  specie,  first,  to 
pay  the  members  of  that  legislature,  and  declaring  that  certain  funds  which 
bad  been  placed  in  the  bank,  and  made  by  the  charter  to  form  a  part  of  its 
capital  stock,  should  be  deemed  to  be  deposited  there  to  the  credit  of  the  state, 
subject  to  be  drawn  out  by  appropriations.  That  by  another  act,  passed  on  the 
23d  day  of  December,  1846,  title  to  all  the  real  estate  and  property  of  every 
kind,  purchased  by  said  bank  or  taken  in  payment  of  debts  due  to  it,  was  de- 
clared to  be  vested  in  the  state,  and  titles  to  property  received  on  account  of 
debts  due  to  the  bank  were  required  to  be  thereafter  taken  in  the  name  of  the 
state;  and  the  bill  avers  that  many  different  parcels  of  land  specifically  men- 
tioned and  described  have  been  conveyed  to  the  state,  under  this  law,  by 
debtors  of  the  bank,  in  satisfaction  of  their  indebtedness. 

The  bill  further  states  that,  by  another  act,  passed  on  the  9th  day  of  Janu- 
ary, 1849,  the  officers  of  the  bank  were  required  to  receive,  in  payment  of  its 
debts,  bonds  of  the  state,  issued  to  raise  capital  for  the  Real  Estate  Bank  of 
Arkansas,  and  other  banking  corporations  theretofore  chartered  by  the  general 
assembly,  and  then  insolvent,  which  last-mentioned  bonds  amounted  to  at  least 
$2,000,000.  The  bill  prays,  among  other  things,  for  satisfaction  of  the  plaint- 
itTs  judgment  debt  out  of  the  assets  of  the  bank  thus  shown  to  have  come  into 
the  custody,  or  to  stand  in  the  name,  or  to  have  gone  to  the  use  of  the  state 
by  force  of  the  laws  above  mentioned;  and  the  jurisdiction  of  this  court,  under 
this  writ  of  error,  is  invoked  upon  the  ground  that  these  laws,  or  some  of  them, 
impair  the  obligation  of  a  contract,  and  that  the  highest  court  of  the  state  has 
held  them  valid,  and,  by  reason  of  such  decision,  dismissed  the  complainant's 
bill. 

It  follows  that  there  are  three  questions  for  our  consideration.  1.  What 
would  have  been  the  rights  of  the  complainant  under  the  contracts  shown  by 
this  bill,  if  uncontrolled  by  the  particular  laws  of  which  he  complains?  2.  Do 
those  laws,  or  either  of  them,  impair  the  obligation  of  any  contract  with  the 
complainant?  3.  Does  it  appear,  by  the  record,  that  the  supreme  court  of  Ar- 
kansas held  these  laws  to  be  valid,  and,  by  reason  thereof,  made  a  final  decree 
against  the  complainant? 
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§  1316.  Corporate  assets  are  a  trust  fund  for  creditors^  which  may  he  reached 
hy  suit  at  law  or  in  equity^  even  in  the  hands  of  a  state. 

The  first  of  these  questions  may  be  answered  withoat  much  difficulty.  The 
plaintiff  is  a  creditor  of  an  insolvent  banking  corporation.  The  assets  of  such 
a  corporation  are  a  fund  for  the  payment  of  its  debts.  If  they  are  held  by  the 
corporation  itself,  and  so  invested  as  to  be  subject  to  legal  process,  they  may 
be  levied  on  by  such  process.  If  they  liave  been  distributed  among  stock- 
holders, or  gone  into  t^e  hands  of  others  than  bona  fide  creditors  or  purchasers, 
leaving  debts  of  the  corporation  unpaid,  such  holders  take  the  property  charged 
with  the  trust  in  favor  of  creditors,  which  a  court  of  equity  will  enforce,  and 
compel  the  application  of  the  property  to  the  satisfaction  of  their  debts.  This 
has  been  often  decided,  and  rests  upon  plain  principles.  In  2  Story^s  Eq.  Jur., 
§  1252,  it  is  said :  "  Perhaps  to  this  same  head  of  implied  trusts  upon  pre- 
sumed intention  (although  it  might  equally  well  be  deemed  to  fall  under  the 
head  of  implied  trusts  by  operation  of  law),  we  may  refer  that  class  of  cases 
where  the  stock  and  other  property  of  private  corporations  is  deemed  a  trust 
fund  for  the  payment  of  the  debts  of  the  corporation;  so  that  the  creditors 
have  a  lien,  or  right  of  priority  of  payment  on  it,  in  preference  to  any  of  the 
stockholders  of  the  corporation.  Thus,  for  example:  The  capital  stock  of  an 
incorporated  bank  is  deemed  a  trust  fund  for  all  the  debts  of  the  corporation ; 
and  no  stockholder  can  entitle  himself  to  any  dividend  or  share  of  such  capital 
stock  until  all  the  debts  are  paid ;  and  if  the  capital  stock  should  be  divided, 
leaving  any  debts  unpaid,  every  stockholder  receiving  his  share  of  the  capital 
stock  would,  in  equity,  be  held  liable  pro  rata  to  contribute  to  the  discharge  of 
such  debts  out  of  the  funds  in  his  own  bands."  In  conformity  with  this  is  the 
doctrine  held  by  this  court  in  Mumma  v.  Potomac  Co.,  8  Pet.,  281  (§§  1441-43, 
infra).  The  cases  of  Wood  v.  Dummer,  3  Mason,  308  (§§  378-388,  supra)\ 
"Wright  V.  Petrie,  1  Smedes  &  M.,  319 ;  Nevitt  v.  Bank  of  Port  Gibson,  6 
'  Smedes  &  M.,  613;  Hightower  v.  Thornton,  8  Ga.,  493;  Nathan  v.  Whitlock, 
3  Edw.  Ch.,  215,  affirmed  by  the  chancellor,  9  Paige,  152,  contain  elaborate 
examinations  of  this  doctrine,  and  it  *has  been  affirmed  and  applied  in  many 
'  other  cases.  So  far,  therefore,  as  the  property  of  this  bank  has  become  vested 
'  in  the  state,  or  gone  to  its  use,  it  is  so  vested  and  used,  charged  with  a  trust  in 
favor  of  this  complainant,  as  an  unpaid  creditor,  unless  there  is  something  in 
the  character  of  the  parties,  or  the  consideration  upon  which,  or  the  operation 
of  the  laws  by  force  of  which,  it  has  been  transferred,  taking  the  case  oi^  of 
the  principles  above  laid  down.  ^ 

§  1317.  A  state  becoming  sole  stockholder  in  a  hank  is  liable  to  he  sued  in 
equity  on  the  insolvency  of  the  bank. 

And,  first,  as  to  the  character  of  the  parties.  By  the  charter  of  this  bank 
the  state  of  Arkansas  became  its  sole  stockholder.  But  the  bank  was  a  dis- 
tinct trading  corporation,  having  a  complete  separate  existence,  enabled  to 
enter  into  valid  contracts  binding  itself  alone,  and  having  a  specific  capital 
stock  provided  and  held  out  to  the  public  as  the  means  to  pay  its  debts.  The  ob- 
ligations of  its  contracts,  the  funds  provided  for  their  performance,  and  the 
equitable  rights  of  its  creditors,  were  in  no  way  affected  by  the  fact  that  a  sov- 
ereign state  paid  in  its  capital  and  consequently  became  entitled  to  its  profits. 
When  paid  in  and  vested  in  the  corporation,  the  capital  stock  became  cb«rge- 
able  at  once  with  the  trusts  and  subject  to  the  uses  declared  and  fixed  by  the 
charter,  to  the  same  extent,  and  for  the  same  reasons,  as  it  would  have  been  if 

contributed  by  private  persons.    That  a  state,  by  becoming  interested  with 
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others  in  a  banking  oorporation,  or  by  owning  all  the  capital  stock,  does  not 
impart  to  that  corporation  any  of  its  privileges  or  prerogatives,  that  it  lays 
down  its  sovereignty,  so  far  as  respects  the  transactions  of  the  corporation,  and 
exercises  no  power  or  privilege  in  respect  to  those  transactions  not  derived  from 
the  charter,  has  been  repeatedly  affirmed  by  this  court,  in  The  Bank  of  United 
States  V.  Planters'  Bank,  9  Wheat.,  904;  Bank  of  Kentucky  v,  Wistar,  3  Pet., 
431;  Briscoe  v.  Bank  of  Kentucky,  11  id.,  324;  Darrington  v.  Bank  of  Ala- 
bama, 13  How.,  12.  And  our  opinion  is,  that  the  fact  that  the  capital  stock  of 
this  corporation  came  from  the  state,  which  was  solely  interested  in  the  profits 
of  the  business,  does  not  affect  the  complainant's  right,  as  a  creditor,  to  be  paid 
out  of  its  property ;  a  right  which,  as  we  have  seen,  follows  the  fund  into  the 
bands  of  every  person,  savie  a  lona  fide  creditor  or  purchaser,  and  which  a  court 
of  equity  is  bound  to  enforce  by  its  decree  against  any  party  except  such  a 
creditor  or  purchaser  capable  by  law  of  being  brought  within  its  jurisdiction. 

That  the  state  of  Arkansas  is  capable  of  being  thus  sued  has  been  decided, 
after  a  careful  examination,  by  the  supreme  court  of  that  state,  in  this  suit; 
and  as  this  is  purely  a  question  of  local  law,  depending  on. the  constitution  and 
statutes  of  the  state,  we  follow  that  decision,  and  hold,  in  conformity  therewith, 
that  by  its  own  consent  the  state  has  become  liable  to  a  decree  in  favor  of  the 
complainant  in  this  suit,  if  the  complainant  has  valid  grounds  entitling  him  to 
the  relief  prayed.  "Whether  there  was  anything  in  the  consideration  or  cir- 
cumstances of  the  transfers  of  the  property  of  the  bank  to  the  state,  or  to  its 
use,  which  relieved  that  property  from  the  trust  in  favor  of  creditors,  may  best 
be  examined  under  the  next  question,  which  is,  Do  the  laws,  by  force  of  which 
these  transfers  were  made,  impair  the  obligation  of  any  contract  with  the  com- 
plainant? This  question  can  be  answered  only  by  ascertaining  what  contracts 
existed,  and  what  obligations  were  attached  to  them,  and  then  by  examining 
the  actual  operation  of  those  laws  upon  those  contracts  and  their  obligations. 
The  plaintiff  was  the  bearer  of  bills  of  the  bank,  by  each  of  which  the  bank 
promised  to  pay  him  on  demand  a  certain  sum  of  money.  Of  course,  these 
payments  were  to  be  made  out  of  the  property  of  the  bank.  By  the  laws  of 
the  state,  existing  when  these  contracts  were  made,  their  bearer  had  the  right, 
by  legal  process,  to  compel  their  performance  by  the  levy  of  an  execution  on 
the  goods,  chattels,  lands  and  tenements  of  the  bank  by  garnishing  its  debtors, 
and  by  resorting  to  a  court  of  equity  to  reach  equitable  assets,  or  property  con- 
veyed to  others  than  creditor's  and  bona  file  purchasers. 

§  1318.  A  law  requiring  a  hank  to  distribute  its  property  among  its  stock- 
holderSy  leaving  its  bills  unredeemed^  impairs  the  obligation  of  the  contract. 

Such  were  these  contracts  and  their  obligations;  and  it  would  seem  to  re- 
quire no  argument  to  prove  that  a  law  authorizing  and  requiring  such  a  corpo- 
ration to  distribute  its  property  among  its  stockholders,  or  transfer  it  to  its  sole 
stockholder,  leaving  its  bills  unredeemed,  would  impair  the  obligation  of  the 
contracts  contained  in  those  bills.  The  cases  of  Bronson  v.  Kinzie,  1  How., 
311,  and  McCracken  v.  Hay  ward,  2  id.,  608,  which  will  be  more  particularly 
adverted  to  hereafter,  leave  no  doubt  on  that  point.  Indeed,  it  has  not  been 
attempted  to  maintain  that  such  a  law,  operating  on  the  property  of  a  mere  pri- 
vate corporation,  whose  charter  the  legislature  could  not  repeal,  would  be  valid. 

§  1319.  Authority  reserved  to  destroy  a  corporation  does  not  warrant  the 
impainnent  of  its  contracts. 

But  it  is  argued  that  this  is  a  different  case.  That  the  legislature  has  pow.er 
to  destroy  this  corporation,  and  thereupon  its  contracts  are  no  longer  in  exist- 
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enoe,  and  cannot  be  enforced  against  the  property  of  the  corporation,  which, 
upon  the  repeal  of  its  charter,  reverts  to  the  grantors  of  its  lands,  and  escheats, 
80  far  as  it  is  personalty,  to  the  state;  and  that,  if  it  be  in  the  power  of  the 
state  thus  to  destroy  the  remedies  of  creditors,  by  repealing  the  charter,  their 
rights  must  be  considered  to  be  entirely  subject  to  the  will  of  the  state,  and  no 
law  can  impair  the  obligation  of  their  contracts,  because  subjection  to  any  law 
which  may  be  passed  belongs  to  the  very  existence  of  such  contracts.  Or,  to 
express  the  same  ideas  in  different  words,  that  the  state  created  and  can  destroy 
the  corporation  and  all  its  contracts,  and,  as  it  can  thus  destroy  them  by  repeal- 
ing the  charter,  it  can  modify,  obstruct  and  abridge  the  rights  of  creditors  and 
the  obligations  of  their  contracts,  without  repealing  the  charter. 

Neither  these  premises,  nor  the  conclusion  deduced  from  them,  can  be  ad- 
mitted. This  banking  corporation  having  no  other  stockholder  than  the  state, 
it  is  not  doubted  that  the  state  might  repeal  its  charter;  but  that  the  effect  of 
such  a  repeal  would  be  entirely  to  destroy  the  executory  contracts  of  the  cor- 
poration, and  to  withdraw  its  property  from  the  just  claims  of  its  cre<litors, 
cannot  be  admitted.  If  such  were  the  effect  of  a  repeal  of  an  act  incorporating 
a  bank  containing  no  express  power  of  repeal,  it  might  be  difficult  to  encounter 
the  objection  that  the  repealing  law  was  invalid,  as  conflicting  with  the  consti- 
tution of  the  United  States.  This  argument  was  pressed  on  this  court  in  the 
case  of  Mumma  v.  Potomac  Co.,  8  Pet.,  281  (§§  1441-42,  infra\  and  it  was  met 
by  the  following  explicit  language:  ""We  are  of  opinion  that  the  dissolution  of 
the  corporation,  under  the  acts  of  Virginia  and  Maryland,  cannot  in  any  just 
sense  be  considered,  within  the  clause  of  the  constitution  of  the  United  States 
on  this  subject,  an  impairing  of  the  obligation  of  the  contracts  of  the  company 
by  those  states,  any  more  than  the  death  of  a  private  person  can  be  said  to 
impair  the  obligation  of  his  contracts.  The  obligation  of  those  contracts  sur- 
vives, and  the  creditors  may  enforce  their  claims  against  any  property  belong- 
ing to  the  corporation,  which  has  not  passed  into  the  hands  of  bona  fide  pur- 
chasers, but  is  still  held  in  trust  for  the  company,  or  for  the  stockholders 
thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by  the  local  laws." 

§  1320.  Equity  will  appoint  a  tnistee  of  tlie  assets  of  a  dissolved  corporation. 

Indeed,  if  it  be  once  admitted  that  the  property  of  an  insolvent  trading  cor- 
poration, while  under  the  management  of  its  officers,  is  a  trust  fund  in  their 
hands  for  the  benefit  of  creditors,  it  follows  that  a  court  of  equit}'^,  which  never 
allows  a  trust  to  fail  for  want  of  a  trustee,  would  see  to  the  execution  of  that 
trust,  although,  by  the  dissolution  of  the  corporation,  the  legal  title  to  its  prop- 
erty had  been  changed.  Murama  v.  Potomac  Co.,  8  Pet.,  281;  Wright  v. 
Petrie,  1  Smedes  &  M.,  319 ;  Nevitt  v.  Bank  of  Port  Gibson,  6  Sraedes  &  M., 
513;  1  Edw.  Ch.;  S.  C,  9  Paige;  Read  v,  Frankfort  Bank,  23  Me.,  318.  And, 
in  this  point  of  view,  the  decision  of  this  court  in  Lenox  v,  Roberts,  2  Wheat, 
373,  is  applicable.  It  was  a  suit  in  equity  brought  by  persons  to  whom,  at  the 
expiration  of  the  charter  of  the  Bank  of  the  United  States,  its  effects  were 
conveyed  by  deed,  in  trust  for  creditors  and  stockholders.  Among  these 
effects  were  certain  promissory  notes  indorsed  by  the  defendant,  which  the 
bill  prayed  he  might  be  compelled  to  pay.  The  complainants  had  not  the  legal 
title  transferred  to  them  by  indorsement  upon  the  notes.  This  court  held  that 
the  suit  was  maintainable.  And  this  decision  necessarily  involves  two  points. 
First.  That  the  expiration  of  the  charter  had  not  released  the  indorser.  Second. 
That  a  court  of  equity  would  lend  its  aid  to  trustees  for  creditors  of  the  bank 
to  enforce  payment  of  the  notes.     We  do  not  think  that  the  omission  of  the 

566 


REGULATION  AND  CONTROL.  §  1821. 

bank  to  appoint  a  trustee  would  vary  the  substantial  rights  of  creditors  in  a 
court  of  equity. 

Whatever  technical  difficulties  exist  in  maintaining  an  action  at  law  by  or 
against  a  corporation  after  its  charter  has  been  repealed,  in  the  apprehension 
of  a  court  of  equity  there  is  no  difficulty  in  a  creditor  following  the  property 
of  the  corporation  into  the  hands  of  any  one  not  a  bona  fide  creditor  or  pur- 
chaser, and  asserting  his  lien  thereon,  and  obtaining  satisfaction  of  his  just 
debt  out  of  that  fund  specifically  set  apart  for  its  payment  when  the  debt  was 
contracted,  and  charged  with  a  trust  for  all  the  creditors  when  in  the  hands  of 
the  corporation ;  which  trust  the  repeal  of  the  charter  does  not  destroy.  Chan- 
cellor Kent,  in  2  Com.,  307,  n.,  says:  "The  rule  of  the  common  law  has  in 
fact  become  obsolete.  It  has  never  been  applied  to  insolvent  or  dissolved 
moneyed  corporations  in  England.  The  sound  doctrine  now  is,  as  shown  by 
statutes  and  judicial  decisions,  that  the  capital  and  debts  of  banking  and  other 
moneyed  corporations  constitute  a  trust  fund  and  pledge  for  the  payment  of 
creditors  and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the  fund  and 
see  that  it  be  duly  collected  and  applied."  The  case  of  Hightower  v.  Thornton, 
8  Ga.,  491,  and  other  cases  before  referred  to  in  this  opinion,  are  in  conformity 
with  this  doctrine;  and,  in  our  judgment,  a  law  distributing  the  property  of 
an  insolvent  trading  or  banking  corporation  among  its  stockholders,  or  giving 
it  to  strangers,  or  seizing  it  to  the  use  of  the  state,  would  as  clearly  impair  the 
obligation  of  its  contracts  as  a  law  giving  to  the  heirs  the  effects  of  a  deceased 
natural  person,  to  the  exclusion  of  his  creditors,  would  impair  the  obligation 
of  his  contracts. 

§  1321.  Suspension  of  a  charter  will  not  impair  corporate  contracts. 

But  if  it  could  be  maintained  that  the  repeal  of  the  charter  of  this  corpora- 
tion would  be  operative  to  destroy  the  obligation  of  its  contracts,  it  would 
not  follow  that  anything  short  of  a  repeal  could  have  that  effect.  The  only 
ground  upon  which  such  a  power  could  be  claimed  is,  that  inasmuch  as  the 
power  of  repeal  exists  when  the  contract  is  made,  and  inasmuch  as  the  neces- 
sary effect  of  a  repeal  is  to  put  an  end  to  the  obligation  of  the  contracts  of 
the  corporation,  all  its  contracts  are  made  subject  to  this  contingency,  and 
with  an  inherent  liability  to  be  thus  destroyed.  We  have  already  said  that  it 
is  not  the  necessary  effect  of  a  repeal  of  the  charter  to  destroy  the  obligations 
of  contracts;  but  if  it  were,  and  they  were  entered  into  subject  to  this  liability, 
upon  what  ground  could  it  be  maintained,  that  merely  suspending  certain 
powers  of  the  corporation,  its  existence  being  preserved,  can  be  followed  by 
any  such  consequence?  Surely  it  is  not  the  necessary  effect  of  a  prohibition 
to  transact  new  business,  to  destroy  contracts  already  made;  and  if  not,  how 
can  the  right  and  power  to  destroy  them  be  considered  to  grow  out  of  a  power 
to  make  such  a  prohibition?  or  how  can  it  be  fairl}'  assumed,  because  the  cred- 
itor knew  when  he  received  the  contract  of  the  bank  that  the  legislature  could 
at  any  time  deprive  it  of  power  to  enter  into  new  engagements,  and  therefore 
must  be  taken  to  have  assented  to  the  exercise  of  thai  power  at  the  discretion 
of  the  legislature,  that  he  must  also  be  considered  as  assenting  to  the  exercise 
of  a  totally  different  power,  namely,  the  power  to  destroy  contracts  already 
made?  Legislative  powers;  over  contracts  lawfully  existing  when  the  contracts 
are  formed,  affect  the  nature  and  enter  into  the  obligations  of  those  contracts. 
But  such  powers  can  be  exerted  onl}'  in  the  particular  cases  in  reference  to 
which  they  have  been  reserved;  and  they  are  inoperative  in  all  other  cases. 
And,  until  such  a  case  arises,  the  obligation  of  such  a  contract  can  no  more  be 
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impaired  than  if  it  were  under  no  circumstances  subject  to  legislative  control. 
The  assumption  that  because  the  legislature  may  destroy  a  contract  by  repeal- 
ing the  charter  of  the  corporation  which  made  it,  therefore  such  a  contract 
may  be  impaired,  or  altered,  or  destroyed  in  any  manner  the  legislature  may 
think  fit,  without  repealing  the  charter,  is  wholly  inadmissible. 

Now  the  charter  of  this  bank  has  never  been  repealed.  On  the  contrary, 
the  twenty-eighth  section  of  the  act  of  the  31st  day  of  January,  1843,  expressly 
provided  "  That  nothing  in  this  act  shall  be  so  construed  as  to  impair  or  destroy 
the  corporate  existence  of  the  said  Bank  of  the  State  of  Arkansas,  but  the 
charter  of  the  said  institution  is  only  intended  to  be  so  limited  and  modified 
as  that  said  bank  shall  collect  in  and  pay  off  her  debts,  abstain  from  discount- 
ing notes  or  loaning  money,  and  liquidate  and  close  up  her  business  as  is  here- 
inafter provided."  Subsequent  laws  have  still  further  limited  and  modified  the 
corporate  powers,  but  the  corporate  existence  has  not  been  touched,  and  the 
corporation  is  made  a  party  to  this  suit,  and  appear^  on  the  record.  We  do 
not  consider,  therefore,  that  the  power  of  the  state  to  repeal  this  charter 
enables  the  state  to  pass  a  law  impairing  the  obligations  of  its  contracts. 

§  1322.  whether  contained  in  its  hills  or  elsewhere. 

We  have  thus  far  considered  only  the  contracts  between  the  complainant  and 
the  bank  arising  out  of  the  bills  of  the  bank  held  by  him,  and  some  of  the  ob- 
ligations of  those  contracts.  But  this  is  not  the  only  contract  with  the  com- 
plainant. It  is  true  that,  as  the  state  was  the  sole  stockholder  in  this  bank,  the 
charter  cannot  be  deemed  to  be  such  a  contract  between  the  state  and  the  cor- 
poration as  is  protected  by  the  constitution  of  the  United  States.  But  it  is  a 
very  different  question  whether  that  charter  does  not  contain  provisions  which, 
when  acted  upon  by  the  state  and  by  third  persons,  constitute  in  law  a  binding 
contract  with  them,  the  obligation  of  which  cannot  be  impaired. 

§  1 323.^  state  cannot  withdraw  its  contribution  to  a  hanKs  capital  and  leave 
its  creditors  unsatisfied. 

If  a  person  deposit  his  property  in  the  hands  of  an  agent,  he  may  revoke 
the  agency  and  withdraw  his  property  at  his  pleasure.  But  if  he  should  re- 
quest third  persons  to  accept  the  agent's  bills,  informing  them,  at  the  same 
time,  that  he  had  placed  property  in  the  hands  of  that  agent  to  meet  the  bills 
at  their  maturity,  and  upon  the  faith  of  such  assurance  the  agent's  bills  are 
accepted,  the  principal  cannot,  by  revoking  the  agency,  acquire  the  right  to 
withdraw  his  property  from  the  hands  of  the  agent.  It  is  no  longer  exclu- 
sively his. '  They  who,  on  faith  of  its  deposit,  have  changed  their  condition, 
have  acquired  rights  in  it.  The  matter  no  longer  rests  in  a  mere  delegation  of 
a  revocable  authority  to  an  agent,  but  a  contract  has  arisen  between  the  prin- 
cipal and  the  third  persons  from  the  representation  made,  and  the  acts  done 
on  the  faith  of  it,  and  the  property  cannot  be  withdrawn  without  impairing 
the  obligation  of  that  contract.  Now  the  charter  of  this  bank  provides  (§  1) 
that  it  shall  have  a  capital  stock  of  $1,000,000,  to  be  raised  by  the  sale  of  the 
bonds  of  the  state,  and  also  (§  13)  that  certain  other  funds,  which  are  specific- 
ally described,  shall  be  deposited  therein  by  the  state,  and  constitute  a  part 
of  the  capital  of  the  bank ;  and  the  bill  avers  that  the  bonds  of  the  state, 
amounting  to  $1,000,000,  and  also  other  bonds  of  the  state  amounting  to 
$146,000,  authorized  by  a  subsequent  act  of  the  assembly,  were  sold,  and  their 
proceeds,  together  with  the  other  funds  mentioned,  were  paid  into  the  bank  to 
constitute  its  capital  stock. 

The  bank  received  this  money  from  the  state  as  the  fund  to  meet  its  engage- 
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ments  with  third  persons,  which  the  state,  by  the  charter,  expressly  authorized 
it  to  make  for  the  profit  of  the  state.  Having  thus  set  apart  this  f  and  in  the 
hands  of  the  bank,  and  invited  the  public  to  give  credit  to  it,  under  an  assur- 
ance that  it  had  been  placed  there  for  the  purpose  of*  paying  the  liabilities  of 
the  bank,  whenever  such  credit  was.  given,  a  contract  between  the  state  and 
the  creditor  not  to  withdraw  that  fund,  to  his  injury,  at  once  arose.  That  the 
charter,  followed  by  the  deposit  of  the  capital  stock,  amounted  to  an  as- 
surance, held  out  to  the  public  by  the  state,  that  any  one  who  should  trust  the 
bank  might  rely  on  that  capital  for  payment,  we  cannot  doubt.  And  when  a 
third  person  acted  on  this  assurance,  and  parted  with  his  property  on  the  faith 
of  it,  the  transaction  had  all  the  elements  of  a  binding  contract,  and  the  state 
could  not  withdraw  the  fund,  or  any  part  of  it,  without  impairing  its  obliga- 
tion. 

§  1324.  A  state  depositing  in  a  bank  funds  to  he  hdd  as  part  of  its  capital 
cannot^  ttpon  its  insolvenoy^  assume  the  position  of  its  creditor  as  to  such  funds. 

IrYe  proceed,  therefore,  to  examine  the  laws  complained  of,  to  ascertain  what 
is  their  operation  upon  the  obligations  of  the  several  contracts  with  the  state 
and  with  the  bank,  which  are  above  declared  to  exist.  The  learned  counsel 
for  the  state  of  Arkansas  has,  with  great  ability,  presented  a  view  of  these 
laws  which  requires  consideration.  It  is  this:  That  so  far  as  these  laws  with- 
di*aw  specie  and  funds  from  the  bank,  and  appropriate  them  to  the  uses  of  the 
state,  the  state  acted  in  the  character  of  a  oreditor,  taking  a  preference  over 
other  creditors,  and  paying  itself  a  debt;  and  that  the  other  laws,  by  force  of 
which  all  the  real  property  of  tjie  bank  was  vested  in  the  state,  are  not  to  be 
deemed  to  have  been  passed  in  denial  of  the  rights  of  creditors,  but  only  the 
better  to  protect  and  give  effect  to  those  rights;  that  the  trust  in  favor  of 
creditors  still  subsists,  to  be  worked  out  in  such  manner  as  the  state  shall  deem 
proper.  To  maintain  the  first  proposition,  it  must  appear  that  the  state  stood 
in  such  a  relation  to  this  bank  and  its  creditors  at  the  time  these  laws  were 
passed;  that  it  was  a  creditor,  and  could  provide  by  law  for  the  payment  of 
its  debt  in  preference  to  other  creditors;  and  secondly,  that  these  laws  do  not 
withdraw  and  apply  to  the  use  of  the  state  any  greater  sum  than  the  amount 
of  such  debt.  In  our  judgment  the  state  cannot  be  considered  to  have  occu- 
pied this  position.  It  had  placed  its  bonds  in  the  possession  of  the  bank,  with 
authority  to  sell  them  and  hold  their  proceeds  as  capital.  It  had  also  paid  over 
to  the  bank  certain  other  funds,  with  an  express  declaration  contained  in  the 
thirteenth  section  of  the  charter,  that  these  also  were  to  be  part  of  its  capital, 
and  were  to  have  credited  to  them  their  proportion  of  dividend  of  the  profits  of 
the  business.  All  these  moneys  were  thus  set  apart,  in  the  hands  of  the  bank, 
as  a  fund,  upon  the  credit  of  which  it  was  to  issue  bills,  and  which  was  to  be 
liable  to  answer  the  engagements  of  the  bank  contracted  to  its  creditors,  in  the 
course  of  the  business  which  it  was  authorized  to  transact  for  the  profit  of  the 
state.  Such  is  the  necessary  effect  of  the  express  declaration  in  the  charter, 
that  these  funds  constitute  the  capital  of  the  bank. 

When  this  bank  became  insolvent,  and  ail  its  assets  were  insufficient  to  per- 
form its  engagements,  it  is  manifest  that  every  part  of  these  assets  stood  bound 
by  the  contracts  which  had  been  made  tvith  the  bank  upon  the  faith  of  the 
funds  thus  set  apart  by  the  charter ;  and  it  is  equally  clear  that  the  bank  no 
longer  had  in  its  possession  any  capital  stock  belonging  to  the  state.  What- 
ever losses  a  bank  sustains  are  losses  of  the  capital  paid  in  by  its  stockholders; 

that  is  the  only  fund  it  has  to  lose.    When  it  has  become  insolvent,  it  has  lost 
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all  that  fund,  and  has  nothing  belonging  to  its  stockholders.  In  some  sense,  a 
bank  may  be  said  to  be  indebted  to  its  stockholders  for  the  capital  they  have 
paid  in.  With  the  leave  of  the  state,  they  have  a  right  to  withdraw  it,  after 
all  debts  are  paid,  and  if  the  state  is  itself  the  sole  stockholder,  it  may  withdraw 
its  capital  while  any  of  it  shall  remain.  But  from  the  very  nature  of  things,  it 
cannot  withdraw  capital  from  an  insolvent  bank,  because  it  has  none  of  their 
capital  remaining.  When  insolvent,  its  assets  belong  solely  to  its  creditors.  It 
is  unnecessary,  therefore,  to  decide  what  were  the  rights  and  powers  of  the 
state,  in  respect  to  any  portion  of  these  funds,  while  the  bank  continued  solv- 
ent. When  it  became  insolvent,  when  its  entire  property  was  insufficient  to 
pay  its  debts,  it  no  longer  had  any  capital  stock  belonging  to  the  state,  and 
therefore  none  could  be  withdrawn  without  appropriating  by  law  to  the  use  of 
the  state  what  by  the  charter  stood  pledged  to  creditors,  and  such  a  law  impairs 
the  obligations  of  the  contracts  of  the  bank,  and  also  the  obligation  of  the  con- 
tract between  the  state  and  the  creditors  arising  from  the  provisions  of  the 
charter  devoting  these  funds  to  the  payment  of  the  debts  of  the  bank. 

In  addition  to  this,  it  must  be  observed  that  the  averments  of  the  bill,  which, 
are  confessed  by  the  demurrer,  show  that  the  whole  amount  of  the  funds  men- 
tioned in  the  thirteenth  section  of  the  charter,  which  it  is  claimed  the  state  bad 
the  right  to  withdraw,  was  $350,753;  and  that  the  amount  actually  withdrawn 
and  appropriated  to. the  use  of  the  state  was  at  least  $400,000.  On  an  investi- 
gation of  the  accounts,  these  averments  might  appear  to  be  erroneous;  but  we 
are  obliged  to  consider  them  to  be  true,  as  they  are  confessed  on  the  record. 
Our  opinion  is,  that  these  laws  which  withdraw  from  the  bank  the  sum  of 
$400,000,  according  to  the  averments  in  the  bill,  cannot  be  supported  upon  the 
ground  that  the  state  had  the  right,  as  a  creditor  of  the  bank,  to  appropriate 
these  funds  to  its  own  use. 

§  1325.  Law%  devesting  an  insolvent  hanKa  property  and  vesting  it  in  the  state 
are  not  in  furtherance  of  creditors^  rights. 

Nor  can  we  find  sufficient  support  for  the  other  position,  that  the  laws 
devesting  the  bank  of  its  property  and  vesting  it  in  the  state  do  not  impair 
the  obligations  of  the  plaintiff's  contracts,  because  they  were  not  passed  in 
denial,  but  in  furtherance  of  the  rights  of  creditors,  and. to  afford  them  a  rem- 
edy, and  for  the  prevention  of  further  loss. 

§  132G.  An  act  authorizing  a  hanh  to  receive  stale  bonds,  which  had  been  sold' 
to  raise  capital  for  the  bank,  inpayment  of  debts  due  the  bank,  is  not  a  law  for 
the  protection  of  creditors. 

Passing  over  the  laws  which,. upon  their  face,  not  only  withdrew  funds  frono. 
the  bank,  but  appropriated  those  funds  to  the  use  of  the  state,  and  which, 
therefore,  cannot  be  supposed  to  be  in  furtherance  of  the  rights  of  creditors,  or 
intended  to  protect  them  from  loss,  or  not  to  be  in  denial  of  their  rights,  to  so 
much  of  the  property  of  the  bank  as  was  thus  withdrawn,  there  are  four  acts 
complained  of  by  the  bill  which  require  examination,  with  a  view  to  see  whether 
they  can  be  considered  as  remedial  onl}^,  and  in  that  point  of  view  consistent  with. 
the  obligations  of  the  contracts  of  the  plaintiff.  The  first  is  the  act  of  January 
4,  1845.  The  seventeenth  section  of  this  act  is  as  follows:  "That  said  finan- 
cial receivers  be  required  to  receive,  in  whole  or  in  part  payment  of  any  debt 
due  the  bank,  the  bonds  of  the  state  which  were  sold  in  good  faith  to  put  said 
bank  and  branches  in  operation,  notwithstanding  the  outstanding  circulation  of 
said  bank  and  its  branches  may  not  be  taken  up."  We  cannot  attribute  to  this 
provision  of  law  any  other  meaning  or  effect  than  what  is  plainly  apparent  on 
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its  face.  It  authorizes  and  requires  the  assets  of  the  bank  to  be  appropriated 
to  pay  debts  of  the  state;  and  we  cannot  conceive  how  this  can  be  reconciled 
with  the  rights  of  creditors  to  those  assets,  or  how  it  can  consist  with  the  exe- 
cution of  a  trust  in  their  favor,  or  how  it  differs  from' the  other  laws  appropri- 
ating the  property  of  this  insolvent  bank  to  the  use  and  benefit  of  the  state. 

The  circumstances  that  these  bonds  were  sold  by  the  state,  through  the 
agency  of  the  bank,  to  obtain  funds  to  constitute  the  capital  of  the  bank,  do 
not  make  them  debts  of  the  bank.  They  were  bonds  under  the  seal  of  the 
state,  signed  by  the  governor  and  countersigned  by  the  treasurer,  containing  an 
acknowledgment  that  the  state  of  Arkansas  stooi  indebted,  and  a  promisa  by 
the  state  to  pay.  The  president  and  cashier  of  the  bank  are  empowered  to 
transfer  them  by  indorsement;  but  no  liability,  even  of  the  conditional  charac- 
ter which  arises  from  the  indorsement  of  negotiable  paper  by  the  law  merchant, 
is  attached  by  the  charter  to  these  indorsements,  and,  from  the  nature  of  the 
case,  we  do  not  see  how  any  such  could  have  been  intended.  We  do  not  deem 
it  necessary  to  determine  whether,  under  the  fifteenth  section  of  the  charter, 
the  bank  was  made  liable  for  the  accruing  interest  on  the  bonds.  It  would 
seem  that  this  section  is  merely  directory  to  the  general  board,  and  was  in- 
tended to  provide  for  the  payment  of  interest  out  of  expected  profits;  but  how- 
ever this  may  be,  to  suppose  that  the  charter  intended  the  fund  raised  by  the 
sale  of  these  bonds,  and  which  it  held  out  to  creditors  as  capital  of  the  bank, 
could  at  any  time  be  appropriated  to  pay  these  bonds,  leaving  the  creditors, 
who  had  dealt  with  the  bank  on  the  faith  of  that  capital,  wholly  unpaid,  would 
be  to  give  it  a  construction  not  supported  by  any  provision  which  we  have  been 
able  to  discover  in  it,  and  directly  in  conflict  withjts  manifest  purpose  and 
meaning.  For  in  no  fair  sense  can  the  bank  be  considered  to  have  had  the  pro- 
ceeds of  these  bonds  as  so  much  capital,  if  it  was  liable,  at  the  pleasure  of  the 
state,  to  be  swept  away  at  any  moment  to  pay  the  debts  which  the  state  had 
contracted  to  borrow  it.  In  such  a  condition  of  things  these  proceeds  would 
be  nothing  more  than  a  deposit  payable  on  demand;  and  to  call  them  capital, 
and  allow  the  public  to  tru$t  to  them  as  such,  would  involve  a  plain  contradiction. 

§  1327.  Power  of  bank  in  which  tlie  state  was  sols  stockholder  to  issue  hills 
of  cf*edit  questioned. 

Indeed,  upon  this  construction  of  the  charter,  taken  in  connection  with  the 
alleged  right  to  withdraw  at  pleasure  all  the  other  funds  deposited,  the  bank 
had  no  proper  capital  which  was  bound  by  its  contracts;  and  this  would  render 
it  extremely  difficult  to  maintain  the  validity  of  the  charter  under  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United  States,  prohibiting 
the  states  from  emitting  bills  of  credit.  It  is  well  known  that  the  power  of  the 
several  states  to  create  corporations,  to  issue  bills,  and  transact  business  for  the 
sole  benefit  of  the  state  which  appointed  the  corporate  officers,  and  was  alone 
interested  in  the  bank,  has  been  from  time  to  time  seriously  questioned.  The 
cases  of  Briscoe  v.  Bank  of  Kentucky,  11  Pet.,  257,  and  Darrington  v.  Bank  of 
Alabama,  13  How.,  12,  have  settled  this  question  in  reference  to  such  banks  as 
were  involved  in  those  cases.  But  the  principal  ground  on  which  such  bills 
were  distinguished  from  bills  of  credit  emitted  by  the  state  was  that  they  do 
not  rest  on  the  credit  of  the  state,  but  on  the  credit  of  the  corporation  derived 
from  its  capital  stock.  But  if  the  charter  of  the  bank  has  not  provided  any 
fund  effectually  chargeable  with  the  redemption  of  its  bills;  if  what  is  called 
its  capital  is  liable  to  be  withdrawn  at  the  pleasure  of  the  state,  though  no 
means  of  redeeming  the  bills  should  remain,  then  the  bills  rest  wholly  upon  the 
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faith  of  the  state,  and  not  upon  the  credit  of  the  corporation  founded  on  its 
property.  We  do  not  perceive  in  the  charter  oi  the  State  Bank  of  Arkansas 
an  intention  to  create  sach  a  bank  and  emit  such  bills;  on  the  contrary,  we  think 
it  plainly  appears  to  have  been  intended  to  make  a  bank  having  a  real  capital, 
on  the  credit  of  which  its  business  was  to  be  transacted;  and  this  intention 
is  necessarily  in  conflict  with  the  existence  of  the  power  anywhere  to  appro- 
priate the  funds  of  the  bank,  after  it  became  insolvent,  to  pay  debts  of  the 
state  contracted  to  borrow  the  money  which  constituted  that  capital. 

§  1328.  Laws  vesting  in  a  state  the  title  of  an  ineolvent  hanKs  property  affect 
creditor^  remedies  so  as  to  impair  their  contracts. 

By  the  act  of  December  23,  1846,  the  financial  receivers  were  authorized  in 
certain  cases  to  pay  judgment  creditors  in  notes  of  non-resident  debtors,  pro- 
vided such  judgment  creditors  would  convey  to  the  state  all  lands  of  the  bank 
on  which  they  had  levied ;  and  by  another  act,  passed  on  the  same  day,  all 
conveyances  of  -real  estate  purchased  for,  or  taken  in  payment  of,  any  debt  dtie 
to  the  bank  were  required  to  be  made  to  the  state,  and  all  such  titles  were  de- 
clared to  be  vested  in  the  state.  The  second  section  of  this  la\t  is  in  the  fol- 
lowing words:  "That  the  governor  is  hereby  authorized  to  exchange  any 
property  so  taken  by  the  said  bank  for  an  equal  amount  of  the  bonds  of  the 
state  executed  for  the  benefit  of  said  institution,  provided  that  such  property 
shall  not  be  exchanged  with  the  holders  of  such  bonds  at  less  prices  than  were 
allowed  by  the  bank  for  the  same,  and  that  the  governor  be  authorized  to  make 
titles  and  give  acquittances  for  the  same;  and  this  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage."  If  this  law  had  contained  only  the  first 
section,  vesting  the  real  property  of  the  bank  in  the  state,  and  providing  no 
remedy  by  which  this  complainant,  as  a  creditor  of  the  bank,  could  reach  it, 
we  think  it  would  have  impaired  the  obligation  of  his  contracts.  True,  it  does 
not  touch  the  right  of  action  against  the  bank;  it  only  withdraws  the  real 
property  from  the  reach  of  legal  process,  and  thus  affects  the  remedy.  But  it 
by  no  means  follows,  because  a  law  affects  only  the  remedy,  that  'it  does  not 
impair  the  obligation  of  the-contract.  The  obligation  of  a  contract,  in  the  sense 
in  which  those  words  are  used  in  the  constitution,  is  that  duty  of  performing 
it  which  is  recognized  and  enforced  by  the  laws.  And  if  the  law  is  so  changed 
that  the  means  of  legally  enforcing  this  duty  are  materially  impaired,  the  obli- 
gation of  contract  no  longer  remains  the  same. 

This  has  been  the  doctrine  of  this  court  from  a  very  early  period.  In  Green 
V.  Biddle,  8  Wheat.,  1,  Mr.  Justice  "Washingtop,  delivering  the  opinion  of  the 
court,  said :  "  It  is  no  answer  that  the  acts  of  Kentucky  now  in  question  are 
regulations  of  the  remedy  and  not  of  the  right  to  the  lands.  If  these  acts  so 
change  the  nature  and  extent  of  existing  remedies  as  materially  to  impair  the 
rights  and  interests  of  the  owner,  they  are  just  as  much  a  violation  of  the 
compact  as  if  they  directly  overturned  his  rights  and  interests."  In  Bronson 
V.  Kinzie,  1  How.,  311,  Mr.  Chief  Justice  Taney,  delivering  the  opinion  of  the 
court,  and  speaking  of  the  above  rule,  as  laid  down  in  Green  v,  Biddle,  said: 
"  We  concur  entirely  in  the  correctness  of  the  rule  above  stated.  The  remedy 
is  the  part  of  the  municipal  law  which  protects  the  right,  and  the  obligation 
by  which  it  enforces  and  maintains  it.  It  is  this  protection  which  this  clause 
in  the  constitution  was  mainly  intended  to  secure."  The  difficulty  of  deter- 
mining in  some  cases  whether  the  change  in  the  remedy  has  materially  im- 
paired the  rights  and  interest  of  the  creditor  must  be  admitted.  But  we  do 
not  think  any  such  difficulty  exists  in  this  case.    The  decision  of  this  court  in 
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McCracken  v.  Hayward,  2  How.,  608,  must  be  considered  as  settling  this  ques- 
tion. In  that  case  the  law  under  consideration  provided  that  a  sale  should  not 
be  made  of  property  levied  op  under  an  execution,  unless  it  would  bring  two- 
thirds  of  its  valuation  by  three  householders.  It  was  held  that  such  a  law  so 
obstructed  the  remedy  as  to  impair  the  obligation  of  the  contract.  The  law 
now  in  question  certainly  presents  a  far  more  serious  obstruction,  for  it  with- 
draws the  real  property  of  the  bank  altogether  from  the  reach  of  legal  proc- 
ess, provides  no  substituted  remedy,  and  leaves  the  creditor,  as  is  truly  said 
by  the  supreme  court  of  Arkansas  in  its  opinion  in  this  case,  'Mn  a  condition  in 
which  his  rights  live  but  in*  grace,  and  his  remedies  in  entreaty  only." 

But  not  only  does  this  law  withdraw  the  real  property  from  the  bank,  and 
vest  it  in  the  state,  but  by  the  second  section,  the  terms  of  which  have  been 
given,  the  property  so  withdrawn  is  expressly  appropriated  to  pay  the  bonds 
of  the  state.  An  appropriation  which,  as  has  been  above  stated,  cannot  be 
reconciled  with  the  preservation  of  the  rights  of  creditors,  whether  those  rights 
are  to  be  protected  by  existing  legal  remedies,  or  in  any  other  manner.  The 
same  observations  apply  to  so  much  of  the  act  of  the  9th  of  January,  18:iL9,  as 
required  the  officers  of  the  bank  to  receive  in  payment  of  debts  due  to  the 
bank  bonds  of  the  state  issued  to  obtain  capital  to  put  in.  operation  the  Keal 
Estate  Bank  of  the  State  of  Arkansas,  which  bonds  are  averred  in  the  bill  to 
have  amounted  to  $2,000,000.  If  a  law  which  withdrew  assets  of  the  bank  to 
pay  bonds  sold  to  raise  its  capital  impaired  the  obligation  of  the  compIainant^s 
contracts,  it  would  probably  not  be  supposed  that  a  law  applying  such  assets 
to  pay  bonds  of  the  state  sold  to  raise  capital  for  another  bank  could  be  free 
from  that  objection. 

§  1329.  Jurisdiction  of  the  supreme  court  under  section  25  of  the  judiciary 
ad. 

It  only  remains  to  consider  the  third  question,  whether  it  appears  by  the 
record  that  the  supreme  court  of  Arkansas  held  these  laws  to  be  valid,  and  by 
reason  thereof  dismissed  the  complainant's  bill.  Each  of  these  laws  is  specific- 
ally referred  to  in  the  bill,  and  its  operation  upon  the  property  of  the  bank 
averred  and  made  a  subject  of  complaint.  If  a  private  person  had  received 
assets  of  the  bank  in  the  same  manner  thev  are  alle^^ed  in  the  bill  to  have  been 
received  by  the  state,  he  must  have  been  held  amenable  to  the  complainants  as 
a  creditor  of  the  bank  in  a  court  of  equity.  We  have  already  stated  that,  by 
the  .local  law  of  Arkansas,  the  state  stands  in  the  same  predicament  as  a  pri- 
vate person  in  respect  to  being  chargeable  as  a  trustee,  unless  it  is  exempted 
by  force  of  the  laws  in  question.  It  necessarily  follows,  therefore,  that  the 
supreme  court  of  the  state  held  these  laws  valid,  and  that  by  force  of  them 
the  state  was  not  subject  to  the  principles  upon  which  it  would  otherwise  have 
been  chargeable.  It  is  sufficient  to  give  this  court  jurisdiction  under  the 
twenty-fifth  section  of  the  judiciary  act,  that  it  appears  by  the  record  that  the 
question  whether  a  law  of  a  state  impaired  the  obligation  of  a  contract  was 
necessarily  involved  in  the  decision,  and  that  such  law  was  held  to  be  valid, 
and  the  decision  made  against  the  plaintiff  in  error  by  reason  of  its  supposed 
validity.  Armstrong  v.  Treasurer  of  Athens  County,  16  Pet.,  281 ;  Crowell  v. 
Randell,  10  Pet.,  392;  M'Kianey  v.  Carroll,  12  Pet,  66.  The  result  is  that  so 
much  of  each  of  the  said  laws  of  the  state  of  Arkansas  as  authorized  and  re- 
quired the  cancellation  of  the  bonds  of  the  state  given  for  money  borrowed 
of  the  Bank  of  the  State  of  Arkansas,  or  authorized  and  required  the  with- 
drawal of  any  part  of  the  specie  or  other  property  of  that  bank,  and  the 
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appropriation  thereof  to  the  use  of  the  state,  or  authorized  and  required  the 
application  of  an}^  part  of  the  assets  or  property  of  that  bank  to  pay  bonds 
issued  by  the  state  and  sold  to  raise  capital  for  the  Bank  of  the  State  of 
Arkansas,  or  for  the  Keal  Estate  Bank  of  the  State  of  Arkansas,  or  authorized 
and  required  real  property  purchased  for  the  Bank  of  the  State  of  Arkansas, 
or  taken  in  payment  of  debts  due  to  the  Bank  of  the  State  of  Arkansas,  to  be 
conveyed  to  and  the  title  thereof  vested  in  the  state  of  Arkansas,  impaired  the 
obligation  of  contracts  made  with  the  cpmplainant  as  the  lawful  holder  and 
bearer  of  bills  of  the  Bank  of  the  State  of  Arkansas,  and  so  were  inoperative 
and  invalid.  And  consequently  the  judgment  of  the  supreme  court  of  that 
state  must  be  reversed  and  the  cause  remanded,  that  it  may  be  proceeded  in 
as  the  constitution  of  the  United  States  requires. 

Catron,  Daniel  and  Kelson,  JJ.,  dissented,  on  the  ground  that  the  court 
had  no  jurisdiction. 

TURNPIKE  COMPANY  v.  THE  STATE. 
(8  Wallace,  310-214.    1865.) 

Error  to  the  Court  of  Appeals  of  Maryland. 

Statement  of  Facts. —  In  defense  to  a  scire  facias  to  forfeit  the  charter  of  a 
turnpike  company,  it  was  urged  that  the  state  had  authorized  the  construction 
of  a  railroad  parallel  with  the  track  of  the  turnpike,  and  that  the  act  author- 
izing the  railroad  was  in  violation  of  the  obligation  of  the  contract  with  the 
turnpike  company,  and,  therefore,  unconstitutional.  The  forfeiture  was  de- 
manded because  the  turnpike  company  neglected  to  keep  its  road  and  bridges 
in  repair. 

§  1330.  Where  no  exclusive  privileges  are  granted  hy  a  charter  there  is  no 
contract  embodied  in  it. 

Opinion  by  Mr.  JusncE  Nelson. 

The  difficulty  of  the  argument  in  behalf  of  the  turnpike  company,  and 
which  lies  at  the  foundation  of  the  defense,  is  that  there  is  no  contract  in  the 
charter  of  the  turnpike  company  that  prohibited  the  legislature  from  author- 
izing the  construction  of  the  rival  railroad.  Ko  exclusive  privileges  had  been 
conferred  upon  it,  either  in  express  terms  or  by  necessary  implication ;  and 
hence  whatever  may  have  been  the  general  injurious  effects  and  consequences 
to  the  company,  from  the  construction  and  operation  of  the  rival  road,  they 
are  simply  misfortunes  which  may  excite  our  sympathies,  but  are  not  the  sub- 
ject of  legal  redress.  It  might  have  been  very  proper  for  the  state,  when  char- 
tering the  railroad,  to  have  provided  for  compensation  for  the  prospective  loss 
to  the  turnpike  company,  as  has  frequently  been  done  in  other  states,  under 
similar  circumstances;  but  this  was  a  question  resting  entirely  with  the  legisla- 
ture of  the  state,  and  their  action  is  conclusive  on  the  subject. 

§  1331.  Remedy  hy  i7} junction  for  building  parallel  railxoay. 

There  is  another  answer  to  the  defense  in  this  case,  even  assuming  that  the 
charter  of  the  turnpike  company  contained  exclusive  privileges  that  forbade 
the  legislature  of  the  state  incorporating  the  railroad  company.  The  remedy 
was  not  in  neglecting  to  repair  the  road,  and  at  the  same  time  collect  the  tolls. 
It  was  in  restraining,  by  the  proper  proceedings,  the  railroad  company  from 
constructing  their  road.    The  breach  of  the  contract  on  the  part  of  the  state 
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furnished  no  excuse  for  the  turnpike  company  in  disregarding  their  part  of  it 
which  was  a  burden,  to  wit,  the  repairs,  while,  at  the  same  time,  insisting  upon 
the  observance  of  the  part  beneficial,  to  wit,  the  collection  of  the  tolls. 

Judgment  affirmed, 

TURNPIKE  COMPANY  v.  ILLINOIS. 
(6  Otto,  68-69.     1877.) 

Error  to  the  Supreme  Court  of  Illinois. 

Statiment  of  Facts. —  Information  in  the  nature  of  a  quo  warranto^  charging 
the  St.  Clair  County  Turnpike  Company  with  unlawfully  maintaining  a  toll- 
gate  on  a  street  in  East  St.  Louis.  While  the  company  claimed  the  right  under 
its  charter,  the  plaintiff  claimed  that  the  street  had  been  dedicated  to  public 
uses  as  a  street,  and  that  the  city  had  exclusive  control  over  the  same  under  an 
act  of  March  26,  1869.  The  company  claimed  that  this  act  impaired  the  obli- 
gation of  the  contract  made  with  it  in  its  charter. 

Opinion  by  Mr.  Justice  Bradlet. 

The  question  before  us  is,  whether  any  contract  was  set  up  by  the  defendant 
company,  now  plaintiff  in  error,  in  its  justification,  which  has  been  impaired 
by  the  subsequent  legislation  of  the  state.  The  charter  of  the  company,  as  set 
oat  in  its  plea  of  justification,  was  an  act  of  the  legislature  of  Illinois,  ap- 
proved February  13;  1847,  entitled  "An  act  to  incorporate  the  Saint  Clair 
County  Turnpike  Company."  By  the  first  section  of  this  act  it  was  enacted 
as  follows:  "  That  all  such  persons  as  shall  become  stockholders  agreeably  to 
the  provisions  of  this  act,  in  the  corporation  hereby  created,  shall,  and  for  the 
term  of  twenty-five  years  from  and  after  the  passage  of  this  act,  continue  to 
be  a  body  corporate  and  politic,  by  the  name  of  '  St.  Clair  County  Turnpike 
Company,'  and  by  that  name  shall  have  succession  for  the  term  of  years  above 
specified;  may  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity ;  may  make  and  use  a  common  seal,"  etc.,  conferring  the  usual  corporate 
powers. 

By  the  second  section  it  was  enacted  as  follows:  "The  said  corporation 
shall  have  the  right  to  construct  and  maintain  a  turnpike  road  from  the 
bank  of  the  Mississippi  river  opposite  the  city  of  St.  Louis,  to  High  street,  in 
Belleville,  St.  Clair  county,  Illinois;*  said  road  to  be  made  on  the  great  western 
mail  route." 

Provision  was  then  made  for  erecting  certain  toll-gates  on  the  line  of  the 
road,  and  a  schedule  of  tolls  was  prescribed.  The  fifteenth  section  of  the 
charter  is  in  the  following  words :  "  The  state  reserves  the  right  to  purchase 
said  road,  at  the  expiration  of  said  charter,  by  paying  to  said  corporatfbn  the 
original  cost  of  said  road,  laid  out  and  expended  in  constructing  the  same,  to 
be  ascertained  by  examination  of  the  books  of  said  corporation,  by  commis- 
sioners to  be  appointed  by  the  legislature ;  and,  in  case  of  non-payment  or  re- 
demption by  the  state  at  the  expiration  of  the  charter,  the  said  road,  with  all  its 
appendages,  shall  remain  in  the  possession  of  said  corporation,  to  be  used,  con- 
trolled and  possessed  under  the  rights  and  restrictions  in  this  charter  contained, 
and  may  demand  and  receive  tolls  as  herein  stated,  until  such  time  as  the  state 
shall  refund  said  sum  of  money,  the  original  cost  of  construction,  and  which 
right  the  state  hereby  reserves." 

The  seventeenth  and  last  section  was  as  follows:  "The  corporation  hereby 
created  shall  be  safe  and  secure  for  and  during  the  term  of  the  charter,  and 
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until  the  road  shall  be  redeemed  by  the  state  as  provided,  in  all  the  rights, 
interests  and  privileges  granted  and  intended  to  be  conferred  to  said  company 
by  the  strict  letter  and  meaning  thereof,  the  corporation  complying  strictly, 
clearly  and  fully  on  their  part." 

It  is  conceded  that  the  original  route  of  the  turnpike,  as  located  under  the 
second  section,  did  not  embrace  Dyke  avenue,  where  the  toll-gate  cotnplained 
of  has  been  erected.  That  avenue  extends  from  Cahokia  creek  to  the  present 
bank  of  the  river,  and  is  connected  by  a  bridge  across  Cahokia  creek,  with  the 
turnpike  as  originally  located.  A  supplement  to  the  charter  was  passed  Feb- 
ruary 16,  1861,  the  second  section  of  which  was  as  follows:  "The  St.  Clair 
County  Turnpike  Company  is  hereby  authorized  to  extend  their  road  across 
Cahokia  creek,  using  the  bridge  over  said  creek  which  connects  the  St.  Clair 
County  Turnpike  Company  with  the  dyke  on  Bloody  Islanil,  and  over  said 
dyke  to  its  western  shore,  opposite  the  city  of  St.  Louis ;  and  shall  keep  the 
road  on  said  dyke  and  bridge  in  good  repair,  and  build  a  new  bridge  if  the 
present  one  should  float  away  or  become  unsafe  for  traveling,  but  shall  not  be 
held  responsible  for  any  destruction  of  the  dyke  by  high  floods;  and  the  said 
company  is  hereby  authorized  to  erect  a  toll-gate  on  said  dyke,  or  on  or  near 
said  bridge,  and  collect  the  following  rates  of  toll,  viz. : "  [Certain  toUs  being 
then  prescribed.] 

It  is  by  virtue  of  this  act  that  the  defendant  claims  the  right  to  erect  and 
maintain  the  toll-gate,  and  to  exact  the  tolls  in  question.  The  term  of  the 
charter  expired  in  1872;  but  the  defendant,  in  its  plea,  alleged  that  the  state 
had  never  yet  redeemed  the  franchises  granted  to  it,  nor  paid,  or  offered  to 
pay,  the  costs  of  constructing  the  turnpike,  or  attempted  to  exercise  the  right 
reserved  in  the  fifteenth  section  of  the  charter.  The  question  is  whether,  by 
virtue  of  this  section,  the  company  is  entitled  to  hold  possession  of  and  take 
tolls  on  Dyke  avenue,  as  well  as  on  the  original  line  of  its  road.  The  supreme 
court  of  Illinois  held  that  it  is  not  entitled  to  do  so  as  against  the  state  or  as 
against  the  city  of  East  St.  Louis,  claiming  under  the  authority  of  the  state. 
It  held  that  the  dvke  and  the  brido^e  over  Cahokia  creek  never  became  the 
property  of  the  corporation ;  that  their  use  merely  was  granted  to  it ;  so  that 
it  cannot  be  said  that  they  form  a  part  of  the  road  constructed  by  the  corpo- 
ration, which  the  state,  in  electing  to  take  its  road,  would  have  to  pay  for; 
that  the  franchise  of  charging  tolls  for  their  use  is  entirely  distinct  and  sepa- 
rate from  the  franchise  of  charging  tolls  for  the  use  of  the  road  constructed 
by  the  corporation;  and  that  the  fair  construction  of  the  act  of  1861  is  that  it 
was  designed  that  the  corporation  should  have  the  use  of  the  bridge  and  dyke, 
with  the  right  to  charge  tolls  thereon,  until  the  period  fixed  for  the  termina- 
tion ^f  the  corporation  and  the  taking  of  control  of  its  road  by  the  state,  and 
no  longer.  % 

§  1332.  A  grant  io  a  corporation  aggregate^  whose  duration  is  limited  hy  its 
charter^  only  creates  an  estate  for  the  life  of  the  corporation. 

In  this  view  we  concur.  The  original  charter  of  the  company  gave  it  the 
right,  in  consideration  of  building  the  turnpike  authorized  thereby,  and  of 
keeping  it  in  repair,  to  erect  certain  toll-gates,  and  to  exact  certain  tolls  for 
the  use  of  the  turnpike,  until  the  expiration  of  twenty-five  years  from  the  date 
of  the  charter,  and  as  much  longer  as  the  state  should  fail  to  redeem  the 
franchises  so  granted,  by  paying  the  cost  of  the  work.  This  was  undoubtedly 
a  contract;  but  it  related  only  to  the  turnpike  then  authorized  to  be  con- 
structed.   Any  donations  or  franchises  which  the  state  might  subsequently 
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;gnint  to  the  company  would  stand  upon  their  own  considerations,  and  could 
not  fairly  be  claimed  as  parcel  of  the  consideration  of  the  original  contract. 
In  1861,  when  the  term  of  the  charter  had  more  than  half  expired,  the  state 
gave  the  company  a  new  and  additional  privilege,  namely,  the  privilege  of 
using  the  bridge  and  dyke  in  question,  and  of  erecting  a  toll-gate  thereon. 
The  only  consideration  required  was  that  the  company  should  keep  them  in 
repair,  but  should  not  even  be  responsible  for  any  destruction  of  the  dyke  by 
high  floods.  The  consideration  was  continuous,  and  correlative  to  the  contin- 
ued use.  No  term  was  expressed  for  the  enjoyment  of  this  privilege,  and  no 
conditions  were  imposed  for  resuming  or  revoking  it  on  the  part  of  the  state. 
It  cannot  be  presumed  that  it  was  intended  to  be  a  perpetual  grant,  for  the 
company  itself  had  but  a  limited  period  of  existence.  At  common  law,  a 
grant  to  a  natural  person,  without  words  of  inheritance,  creates  only  an  estate 
for  the  life  of  the  grantee,  for  he  can  hold  the  property  no  longer  than  he  him- 
self exists.  By  analogy  to  this,  a  grant  to  a  corporation  aggregate,  limited  as 
to  the  duration  of  its  existence,  without  words  of  perpetuity  being  annexed  to 
the  grant,  would  only  create  an  estate  for  the  life  of  the  corporation.  In  the 
present  case,  the  turnpike  company  was  created  to  continue  a  corporate  body 
only  for  the  term  of  twenty-five  years  from  the  date  of  its  charter;  and  al- 
though, by  necessary  implication,  a  further  continuance,  with  the  special  fac- 
ulty of  holding  and  using  the  turnpike  authorized  by  the  act  until  redeemed 
by  the  state,  is  given  to  it  for  that  purpose,  yet  it  is  only  by  implication,  aris- 
ing from  the  necessity  of  the  case,  and  therefore  cannot  be  extended  to  other 
purposes  and  objects. 

§  1333.  A  grant  qfjranchisea  constrtied  most  strongly  against  the  donee. 

Grants  of  franchises  and  special  privileges  are  always  to  be  construed  most 
strongly  against  the  donee,  and  in  favor  of  the  public.  We  think  the  supreme 
court  of  Illinois  construed  the  grant  liberally  in  this  case,  when  it. declared 
*'  the  fair  construction "  to  be  that  it  was  designed  the  corporation  should 
have  the  use  of  the  bridge  and  dyke,  with  the  right  to  take  tolls  thereon,  until 
the  period  fixed  for  the  determination  of  its  existence,  and  we  think  that  that 
j>eriod  cannot  be  extended  by  implication  beyond  the  prescribed  term  of  twenty- 
five  years,  except  for  the  purposes  contained  in  the  charter.  If  the  company 
had  been  authorized  to  construct  the  dyke  and  bridge,  and  had  done  so ;  or  if 
it  had  been  authorized  to  acquire  a  proprietary  interest  in  the  property  in  fee, 
and  had  acquired  such  interest, —  the  case  would  have  had  a  different  aspect. 
Then  the  question  would  have  been,  whether  the  state  could  have  taken  back 
the  property  without  just  compensation.  But  it  does  not  arise  in  this  case. 
The  only  question  here  is,  whether,  in  resuming  the  possession  of  the  bridge 
and  dyke,  by  subjecting  them  to  the  control  and  management  of  the  city  of 
!East  St.  Louis,  it  has  passed  a  law  impairing  the  obligation  of  a  contract.  We 
think  it  has  not. 

Judgment  affirmed. 

RAILROAD  COMPANY  v.  MAINE. 
(6  Otto,  499-513.     1877.) 

Error  to  the  Supreme  Judicial  Court  of  Maine. 

Statement  of  Facts. —  The  Maine  Central  Railroad  Company  was  formed  in 

1862  by  the  consolidation  of  two  companies,  each  of  which  by  its  charter  was 

Bubjected  to  a  stipulated  rate  of  taxation.    Afterwards,  in  1873,  three  other 
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companies  were  consolidated  with  the  Maine  Central,  only  one  of  which  pos- 
sessed by  its  charter  an  immunity  from  taxation.  All  these  consolidations 
were  effected  under  an  act  of  1856,  which  provided  that  the  new  corporation 
should  have  all  the  "powers,  privileges  and  immunities"  of  each  of  the  original 
companies.  In  1874  a  new  rate  of  taxation  was  fixed  by  the  legislature,  and 
the  Maine  Central  refused  to  pay  its  taxes  under  that  act,  because,  as  it  asserted, 
the  exemptions  of  its  two  constituent  companies  vested  in  it,  and  that  the  act 
of  1874,  so  far  as  it  imposed  a  heavier  tax  upon  the  successor  of  those  privileged 
companies,  impaired  the  obligation  of  the  contracts  expressed  in  their  re- 
spective charters.  There  was  a  judgment  in  favor  of  the  state  sustaining  the 
validity  of  the  tax. 

Opinion  by  Mr.  Justice  Field. 

The  principal  question  for  our  determination  is  whether  the  conditional  and 
limited  taxation,  to  which  the  two  original  companies  first  consolidated  were 
subjected,  is  extended  to  the  present  corporation  defendant  after  its  second  con- 
solidation. As  the  act  of  1856,  authorizing  the  first  consolidation,  conferred 
upon  the  new  corporation  "all  the  powers,  privileges  and  immunities''  pos- 
sessed by  each  of  the  consolidating  companies,  and  the  act  of  1873,  by  reference, 
adopts  the  same  provisions,  it  is  contended  that  the  new  company  is  exempt 
from  any  other  taxation  than  that  to  which  they  were  subjected,  at  least  that 
so  much  of  the  road  of  the  company  as  originally  belonged  to  those  consoli- 
dating companies  is  thus  exempt.  It  is  not  questioned  by  counsel  on  either  side 
that  the  charter  of  a  private  corporation  is  a  contract  between  the  state  and  its 
corporators,  and  protected  under  the  constitution  of  the  United  States,  like  any 
other  contract,  from  legislation  impairing  its  obligation.  This  has  been  so  often 
decided  that  its  statement  is  only  the  repetition  of  an  admitted  legal  principle. 
The  only  question  for  serious  inquiry,  where  legislation  affecting  the  charter  is 
the  subject  of  complaint,  is  whether  it  does  in  fact  impair  the  obligation  of  the 
contract;  for  there  may  be  legislation  touching  the  powers  of  the  corporation 
which  will  not  have  that  result.  Nor  is  it  questioned  by  counsel  that  the  taxa- 
tion, both*  in  its  mode  and  extent,  may  be  so  prescribed  in  the  charter  as  to 
preclude  any  subsequent  interference  by  the  state  with  either.  Kepeated  de- 
cisions of  this  court  have  so  adjudged;  though  the  right  of  one  legislature  to 
bind  its  successors  in  the  exercise  of  its  power  of  taxation,  which  is  an  essential 
attribute  of  sovereignty,  has  met  with  frequent  earnest  dissent  from  a  minority 
of  the  court. 

The  provision  in  the  charters  of  the  two  original  companies  was  a  clear  con- 
ditional limitation  upon  the  power  of  the  state  to  tax  them.  Language  could 
not  be  made  more  direct  and  positive.  Only  upon  the  annual  net  income  re- 
ceiA'ed  from  the  roads  of  the  companies  above  the  ten  per  cent,  paid  to  the 
stockholders  could  a  tax  be  imposed  by  the  state,  and  then  only  a  portion  of 
such  net  income  could  be  exacted.  "  No  other  tax,"  said  the  charter,  should 
ever  be  levied  or  assessed  on  the  corporations,  or  any  of  their  privileges  or 
franchises.  So  long  as  these  companies  were  distinct  corporations,  only  the  tax 
thus  prescribed  could  be  imposed  upon  them.  But  when  they  were  merged  in 
the  new  corporation,  their  distinct  corporate  existence  ceased,  except  so  far  as 
their  existence  might  be  necessary  for  the  protection  of  their  creditors  or  mort- 
gagees, or  those  of  the  new  corporation.  The  conditions  upon  which  the  lim- 
itation of  taxation  was  prescribed  could  be  performed  only  while  the  companies 
were  distinct  corporations  operating  separate  lines.    Those  companies  only  were 

required  to  keep  an  account  of  their  disbursements,  expenditures  and  receipts^ 
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for  the  inspection  of  the  governor  and  council,  and  committees  of  the  legisla- 
ture. Their  treasurers  only  were  bound  to  render  to  the  legislature,  at  the 
expiration  of  every  year,  exhibits  under  oath  of  the  nfet  profits  of  their  roads. 
Their  directors  only  were  called  upon  to  make  a  special  report  to  the  legisla- 
ture, whenever  their  annual  income  amounted  to  ten  per  cent,  upon  the  cost 
and  expenses  of  their  roads.  It  was  only  upon  such  report  that  the  legislature 
was  to  determine  the  portion  of  the  income  which  should  be  received  in  lieu  of 
other  taxes.  The  new  company  was  subject  to  no  such  duty  of  keeping  an 
account  of  the  expenditures  and  receipts  of  the  original  lines;  its  directors  were 
not  called  upon  to  make  any  report  as  to  the  income  of  such  lines;  nor  was  its 
treasurer  required  to  make  any  annual  exhibit  of  the  net  profits  derived  from 
them.  The  assets  of  all  the  companies  were  intermingled;  and  continuous 
trains  were  run  over  the  whole  length  of  the  several  roads.  It  would  have 
been  impossible  to  show  what  would  have  been  the  profits  of  each  road  with- 
out the  consolidation.  Only  an  approximation  to  them  would  have  been 
attainable;  and  that  would  have  been  based  upon  estimates  more  or  less  specu- 
lative in  their  character. 

§  1334.  Wlien  a  corporation  hy  a  consolidation  loith  others  disables  itself 
from,  performing  duties  upon  which  depends  an  immunity  from  taxation^  it  is 
presumed  to  have  waived  that  imviunity. 

The  consolidation  of  the  original  companies  was  a  voluntary  proceeding  on 
their  part  The  law  made  it  dependent  upon  their  agreement ;  and  that  law 
was  presumably  passed  upon  their  request,  as  they  are  named  in  it,  and  they 
acted  under  it.  Having  thus  disabled  themselves  from  a  compliance  with  the 
conditions,  upon  the  performance  of  which  the  amount  to  be  paid  as  a  tax  to 
the  state  could  be  ascertained,  they  must  be  considered  as  having  waived  the 
exemption  dependent  upon  such  performance.  Their  exemption  was  qualified 
by  their  duties,  and  dependent  upon  them.  They  incapacitated  themselves 
from  the  performance  of  those  duties  by  a  proceeding  which  they  supposed 
would  give  them  greater  advantages  than  they  possessed  in  their  separate  con- 
dition, and  they  thus  lost  their  exemption.  The  new  company  was  not  charged 
with  the  duties  which  they  were  to  perform  to  the  state,  and  by  which  the 
state  was  to  be  governed  in  its  taxation,  nor  was  the  state  under  any  obligation 
to  accept  a  substituted  performance  from  other  parties.  The  provision  in  the 
act  authorizing  the  consolidation,  that  the  new  company  should  have  all  the 
powers,  privileges  and.  immunities  of  the  original  companies,  must,  therefore, 
be  taken  with  the  qualification  that  it  should  have  them  so  far  as  they  could  be 
exercised  or  enjoyed  by  it,  with  its  different  officers  and  distinct  constitution. 
Where  their  exercise  or  enjoyment  required  other  officers  or  a  diflferent  consti- 
tution, the  grant  was  to  that  extent  necessarily  inoperative. 

§  1335.  A  new  corporation  may  he  formed  hy  a  union  of  two  old  ones^  and 
its  powers  designated  hy  reference  to  their  charters. 

The  Maine  Central  Railroad  Company  was,  upon  the  consolidation  of  the 

original  companies,  a  new  corporation,  as  distinct  from  them  as  though  it  had 

been  created  before  their  existence.     The  fact  that  the  powers,  privileges  and 

immunities  which  they  had  possessed  were  conferred  upon  the  new  company, 

so  far  as  they  could  be  exercised  or  enjoyed  by  it,  in  no  respect  affected  its 

character  as  a  distinct  body.    A  new  corporation  may  be  as  readily  created  by 

the  union  of  two  or  more  corporations  as  by  the  union  of  individuals;  and  its 

powers  and  privileges  may  as  well  be  designated  by  reference  to  the  charters 

of  other  companies  as  by  special  enumeration. 
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§  1336.  A  new  corporation  in  Maine^  formed  by  consolidation^  accepts  its 
charter  subject  to  the  power  of  the  legislature  to  alter  or  repeal  it  by  the  act  of 
1831, 

It  follovrs  that  the  limitation  of  the  taxing  power  of  the  state  to  a  portion 
of  their  net  income  prescribed  in  the  charters  of  the  old  companies  ceased  upon 
their  consolidation  into  the  Maine  Central.  When  this  new  company  came 
into  existence,  it  became  subject  to  the  provisions  of  the  general  law  of  1831, 
which  declared  that  any  act  of  incorporation  subsequently  passed  should  at  all 
times  thereafter  "  be  liable  to  be  amended,  altered  or  repealed,  at  the  pleasure 
of  the  legislature,  in  the  same  manner  as  if  an  express  provision  to  that  effect 
were  therein  contained,  unless  there  shall  have  been  inserted  in  such  act  of  in- 
corporation an  express  limitation  or  provision  to  the  contrary."  Although  this 
provision  could  not  bind  any  succeeding  legislature  which  might  choose  to  dis- 
regard it,  so  long  as  it  remained  unrepealed  subsequent  legislation,  not  repug- 
nant to  it,  was  controlled  by  it,  and  must  be  construed  and  enforced  in  connection 
with  it.  There  was  no  limitation  in  the  act  authorizing  the  consolidation, 
which  was  the  act  of  incorporation  of  the  new  company,  upon  the  legislative 
power  of  amendment  and  alteration,  and,  of  course,  there  was  none  upon  the 
extent  or  mode  of  taxation  which  might  be  subsequently  adopted.  By  the 
reservation  in  the  law  of  1831,  which  is  to  be  considered  as  if  embodied  in  that 
act,  the  state  retained  the  power  to  alter  it  in  all  particulars  constitnting  the 
grant  to  the  new  company,  formed  under  it,  of  corporate  rights,  privileges  and 
immunities.  The  existence  of  the  corporation,  and  its  franchises  and  immu- 
nities, derived  directly  from  the  state,  were  thus  kept  under  its  control.  Rights 
and  interests  acquired  by  the  company,  not  constituting  a  part  of  the  contract 
of  incorporation,  stand  upon  a  different  footing.  But  no  such  rights  or  interests 
are  here  involved.  New  Jersey  v.  Yard,  95  U.  S.,  104:;  Tomlinson  v.  Jessap^ 
15  Wall.,  454. 

§  1337*  Authorities  considered  as  to  eff'ect  of  consolidating  several  companies 
where  some  of  them  possess  immunity  from  taxation. 

The  several  cases  cited  by  counsel  from  the  decisions  of  this  court,  upon  the 
effect  of  consolidating  several  companies  where  some  of  them  possess  an  im- 
munity from  taxation,  do  not  militate  against  the  views  here  expressed.  They 
are  The  Delaware  Railroad  Tax,  18  Wall.,  206;  Central  Railroad  &  Banking 
Co.  V,  Georgia,  92  U.  S.,  665 ;  and  Chesapeake  &  Ohio  R.  Co.  v.  Virginia,  94 
U.  S.,  718.  In  The  Delaware  Railroad  Tax  Case,  it  appeared  that  three  com- 
panies—  one  of  which  owned  a  railroad  in  Pennsylvania,  one  a  railroad  in 
Maryland,  and  one  a  railroad  in  Delaware  —  were  consolidated  into  one  com- 
pany under  the  legislation  of  those  states.  The  act  of  the  legislature  of  Dela- 
ware declared  that  the  respective  companies  should  constitute  one  company,  and 
be  entitled  to  all  the  rights,  privileges  and  immunities  which  each  and  all  of 
them  possessed  and  enjoyed  under  their  respective  charters;  and  one  of  tho86 
charters,  which  was  granted  by  Maryland,  had  exempted  the  shares  of  the 
capital  stock  of  its  company  from  taxation.  It  was  held  that  the  provision  in 
the  Delaware  act  in  no  respect  affected  its  power  of  taxation  upon  the  property 
of  the  new  company  in  that  state;  that  the  new  company  stood  in  each  state 
as  the  original  company  had  previously  stood  in  that  state,  invested  with  the 
same  rights  and  subject  to  the  same  liabilities:  and  that  it  was  riot  the  intention 
of  either  state  to  enforce  within  its  limits  the  legislation  of  the  other.  This 
decision  has  no  bearing  upon  the  questions  involved  in  the  present  case. 

In  Central  Railroad  &  Banking  Co.  v,  Georgia,  it  was  held  that  the  oonsoli- 
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dation  of  two  railroad  companies  did  not  necessarily  work  a  dissolution  of  both 
and  the  creation  of  a  new  corporation ;  that  whether  such  would  be  its  effect 
depended  upon  the  legislative  intent  manifested  in  the  statute  under  which  the 
consolidation  took  place;  that,  in  the  case  under  consideration,  the  two  com- 
panies there  mentioned  were  not  dissolved  by  their  consoldition ;  that  the  con- 
solidated company  continued  to  possess  all  the  rights  and  immunities  which  were 
conferred  upon  each  company  by  its  original  charter;  and,  inasmuch  as  one  of 
the  companies  was  exempted  from  liability  to  any  greater  tax  than  one-half  of 
one  per  cent,  of  its  net  annual  income,  the  exemption  continued  after  the  con- 
solidation. The  state,  in  that  case,  claimed  that  a  new  company  was  the  result 
of  the  consolidation,  and  that  its  charter  was  then  subject  to  repeal  or  modifi- 
cation, at  the  will  of  the  legislature.  The  court  replied,  that  if  the  charter  of 
the  company  having  the  exemption  had  been  surrendered,  and  a  new  corpora- 
tion created  by  the  consolidation,  the  consequences  claimed  by  the  state  "  might 
and  probably  would  follow."  There  is  nothing  in  this  decision  which  touches 
the  case  at  bar. 

In  Chesapeake  &  Ohio  Railroad  Co.  v.  Virginia,  it  was  held  that  a  railroad 
corporation,  formed  under  an  act  of  the  legislature  by  the  consolidation  of  ex- 
isting companies,  and  '^  vested  with  all  the  rights,  privileges,  franchise  and 
property  which  may  have  been  vested  in  either  company  prior  to  the  act  of 
consolidation,"  acquired  no  greater  immunity  from  taxation  than  had  been 
severally  enjoj'ed  by  the  originar  companies  as  to  the  portions  of  the  road 
belonging  to  them,  and  that  whatever  property  had  been  subject  to  taxation 
previous  to  the  consolidation  remained  so  afterwards.  This  decision  has  no  ap- 
plication to  the  questions  involved  in  the  case  before  us,  In  none  of  these  cases 
were  duties  required  of  the  original  companies  and  their  directoi's  and  officers, 
which  could  not  have  been  equally  discharged  by  the  new  companies,  nor  was 
the  extent  or  mode  of  taxation  made  dependent  upon  information  to  be  im- 
parted b}'  ofBcers  who,  upon  the  consolidation  of  the  companies,  had  ceased  to 
exist. 

We  have  in  this  opinion  made  no  reference  to  the  charters  of  the  three  rail- 
road companies  which  were  consolidated  with  the  Maine  Central  Company  in 
1874.  It  is  admitted  that  the  charters  of  two  of  them  contained  no  limitation 
upon  the  taxing  power  of  the  state.  The  third  company,  incorporated  in  1836, 
obtained,  by  an  act  passed  in  1845,  a  conditional  exemption  from  taxation  like 
that  in  the  charters  of  the  two  companies  in  the  first  consolidation.  A  mort- 
gage upon  its  road  and  franchise  was,  in  1862,  foreclosed  by  the  mortgagees, 
who  acquired  the  property  and  formed  a  new  corporation.  This  new  corpora- 
tion was,  by  the  statute  which  authorized  it,  declared  invested  with  the  legal 
rights  and  immunities  of  the  original  corporation.  When  it  afterwards  con- 
solidated with  the  Maine  Central,  its  rights  and  immunities  passed  to  that  com- 
pany, only  to  the  extent  and  subject  to  the  same  limitations  as  those  of  the 
original  two  companies.  It  follows  that  there  is  no  error  in  the  judgment  of 
the  supreme  court  of  Maine ;  and  it  is  therefore  affirmed. 

Mr.  Justice  Strong  dissented. 

g  1838.  In  gr«neral.— The  legislature  of  a  state  has  control  over  all  the  rights,  privileges 
and  immunities  conferred  by  the  charter  upon  a  corporation,  such  as  the  right  to  use  a  cor- 
porate seal  and  name,  to  sue  and  be  sued,  to  acquire  property  and  to  contract.  Parrott's 
Chinese  Case,  6  Saw..  858. 

§  1889.  A  bridge  charter  is  a  grant  of  certain  franchises  by  the  public  to  a  private  corpo- 
fation,  and  in  a  matter  where  the  public  interest  is  concerned.    It  is  a  '*  bargain  between  a 
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company  of  adventurers  and  the  public,  the  terms  of  which  are  expressed  in  the  statute 
(charter).  The  rule  of  construction  in  all  such  cases  is  this:  that  any  ambiguity  in  the  terms 
of  the  contract  must  operate  against  the  adventurers  and  in  favor  of  the  public,  and  the 
company  can  claim  nothing  that  is  not  clearly  given  them  by  the  charter.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.,  545. 

§  1840.  Usurpation  —  Non-nser  —  Information. —  It  is  competent  to  bring  an  information 
against  a  corporation  and  at  the  same  time  to  charge  the  corporation  with  usurping  its  cor- 
porate franchises.    Territory  v.  Virginia  Road  Co.,*  2  Mont.  Ty,  96. 

§  1341.  The  provision,  in  an  act  incorporating  a  road  company,  givlnga  right  to  any  per- 
son to  make  complaint  before  a  justice  of  the  peace  if  the  road  is  out  of  repair,  does  not 
abolish  the  common  law  remedy  by  quo  warranto  against  the  corporation  for  non-user  of  its 
franchises,  nor  abrogate  a  remedy  given  by  statute  for  the  usurpation  of  franchises.  Such 
private  action  at  the  suit  of  an  individual  is  not  incompatible  with  the  public  remedy. 
Ibid, 

^  1343.  Where  long  continued  acts  of  forfeiture,  by  permitting  its  road  to  remain  out  of 
repair,  have  been  committed  by  a  road  company,  it  will  be  no  defense  to  a  proceeding  against 
the  corporation  for  non-user  and  usurpation  of  its  franchises  that  its  road  is  in  repair  at  the 
time  the  proceedings  are  instituted.    Ibid, 

§  1343.  Power  of  a  court  of  equity.—  A  court  of  equity  will  not  interfere  with  the  inter- 
nal policy  of  a  corporation  unless  it  is  manifest  that  the  proposed  act  is  ultra  vires,  Becher 
V,  Wells  F.  M.  Co.,  1  McC,  63  (§§  502-506). 

g  1844.  A  court  of  equity  has  power  to  restrain  directors  from  fraudulently  leasing  the 
property  of  their  corporation  to  another  company.  Pond  v.  Vermont  Valley  R-  (Jo.,  13 
Blatch.,  297. 

§  1345.  Regulation  of  commerce. — The  business  of  insurance>companies  in  issuing  policies 
is  not  commerce  among  the  states  subject  to  regulation  by  congress.  Paul  v.  Virginia,  8 
Wall.,  181. 

g  1846.  A  provision  in  the  charter  of  a  railway  company,  that  it  shall  pay  to  the  state  a 
certain  portion  of  its  gross  earnings  for  the  privilege  of  operating  the  road  within  the  state, 
is  valid,  and  not  unconstitutional  as  a  restriction  on  commerce.  Railroad  Co.  v,  Maryland, 
21  Wall.,  469. 

§  1347.  Seminary  of  learning  —  Not  public. —  The  act  of  congress  organizing  the  territory 
of  Indiana,  having  set  apart  a  township  for  the  use  of  a  seminaiy  of  learning,  sach  township 
having  been  located  by  the  secretary  of  the  treasury  in  pursuance  of  the  act,  and  the  organic 
act  having  vested  the  territorial  legislature  with  general  legislative  powers,  this  legislature 
had  authority  to  incorporate  the  trustees  of  a  university  to  be  maintained  by  the  donation, 
and  the  title  to  the  land  vested  in  the  corporation  when  created.  Such  is  not  a  public  cor- 
poration, and  the  state  of  Indiana  had  no  power  to  defeat  the  trust.  Viticennes  University  v, 
Indiana,  14  How.,  268.  • 

§  1348.  A  college,  merely  because  it  receives  a  charter  from  the  government,  though 
founded  by  private  benefactors,  is  not  thereby  constituted  a  public  corporation  controllable 
by  the  government ;  nor  does  it  make  any  difference  that  the  funds  have  been  generally 
derived  from  the  bounty  of  the  government  itself.    Allen  v,  McKean,  1  Sumn.,  298. 

§1849.  Eleemosynary  institutions  — Tlsitatorial  powers.— Every  founder  of  an  elee- 
mosynary corporation,  including  government,  when  it  is  the  founder  of  such  an  institution, 
has  a  visitatorial  power  over  such  a  corporation ;  but  this  power  is  merely  a  power  to  control 
and  arrest  abuses  and  to  enforce  a  due  observance  of  the  statutes  and  the  charter.  It  is  not 
a  power  to  revoke  a  gift,  to  change  its  uses,  or  to  divest  the  rights  of  the  parties  entitled  to 
the  bovmty.    Ibid, 

§  1350.  Government,  or  the  founder  of  an  eleemosynary  corporation,  may  part  with  its  or 
his  visitatorial  power,  and  vest  it  in  other  persons,  who  will  succeed  to  all  the  authority  im- 
plied in  such  power.  No  technical  terms  are  necessary  to  assign  over  or  vest  the  visitatorial 
power.  It  is  sufficient,  if,  from  the  nature  of  the  duties  to  be  performed  by  particular  per- 
sons under  the  charter,  it  can  be  inferred  that  the  founder  meant  to  part  with  it  in  their 
favor,  and  he  may  divide  it  among  several  persons  or  subject  it  to  any  modifications  or  con- 
trol by  the  fundamental  statutes  of  the  foundation.  (Citing  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.,  475;  Phillips  v.  Bury,  2  Term  R.,  350,  352,  353.)    Ibid, 

g  1351.  If  the  objects  of  the  charity  are  not  incorporated,  but  certain  trustees  are  incorpo- 
rated to  manage  the  charity,  the  visitatorial  power  is  deemed  to  belong  to  such  trustees  in 
their  corporate  capacity.    Ibid, 

§  1352.  Powdoin  College  is  a  private  coiporation  founded  by  Massachusetts,  capable  of 
receiving  funds  from  the  bouaty  of  private  donors.  The  visitatorial  power  over  this  college, 
and  all  other  powers,  franchises  and  rights  of  property  of  the  college,  are  inti*usted  to  boards 
of  trustees  and  overseers  established  by  the  charter.     When  the  charter  was  accepted  the 
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tnistees  and  overseers  acquired  a  permanent  right  and  title  in  their  offices  which  could  not  be 
divested  except  in  the  manner  pointed  out  in  tliat  charter.    Ibid. 

§  1353.  The  charter  of  Bowdoin  College  declared  that  the  legislature  **  may  grant  further 
powers  to,  or  alter,  limit,  annul  or  restrain  any  of  the  powers  by  this  act  vested  in  tht?  said 
corporation,  as  shall  be  adjudged  necessary  to  promote  the  best  interests  of  the  college." 
Hjld,  that  whatever  the  legislature  might  do  must  be  done  to  promote  the  best  interests  of  the 
college ;  that  while  the  legislature  was  constituted  the  sole  judge  of  what  should  be  for  the 
best  interests  of  the  college,  still  it  could  not  do  anything  pointedly  destructive  of  that  in- 
terest. Its  authority  is  confined  to  the  enlarging,  altering,  annulling  or  restraining  of  the 
powers  of  the  corporation.  It  could  not  intermeddle  with  its  property,  nor  extinguish  its 
corporate  existence,  nor  remove  the  trustees  or  overseers.     Ibid, 

§  1351.  The  act  of  separation  of  Maine  from  Ma&sachusetts  guarantied  the  powers  and 
privileges  of  the  present  trustees  and  overseers  under  the  charter  of  Bowdoin  College,  so  that 
they  are  incapable  of  being  altered,  limited,  annulled  or  restrained,  except  by  judicial  proc- 
ess, according  to  the  principles  of  law,  unless  that  act  has  been  modified  by  the  subsequent 
agreement  of  the  legislatures  of  both  states.    Ibid, 

g  1355.  The  resolve  of  the  legislature  of  Massachusetts,  **  that  the  consent  and  agreement 
of  this  commonwealth  be  and  the  same  is  hereby  given  to  any  alteration  or  modifijation  of 
the  aforementioned  clause  or  provision  in  said  act  relating  to  Bjwioin  College,  not  ajfecting 
Vie  rights  or  interests  of  this  commonwealth^  which  the  president,  the  trustees  and  overseers 
of  the  said  college,  or  others  having  authority  to  act  for  said  corporation,  may  make  therein, 
with  the  consent  of  the  legislature  of  said  state  of  Maine,  and  such  alterations  or  modifica- 
tions made  as  aforesaid  are  hereby  ratified  on  the  part  of  this  commonwealth ;"  held,  not  to 
work  an  unconditional  surrender  of  all  rights  and  interests  of  the  commonwealth  of  Massa- 
chusetts under  the  charter  to  the  legislature  of  Maine,  and  particularly  held  not  to  authorize 
the  legislature  of  Maine  to  shift  the  visitatorial  power  over  the  college  from  the  trustees  and 
overseers  to  whom  it  had  been  delegated,  nor  to  divert  the  lands  appropriated  to  the  use  of 
the  college,  nor  to  authorize  the  legislature  of  Maine  to  assume  to  itself  the  powers  of  the 
trustees  or  of  the  overseers,  or  of  either  of  them,  nor  to  employ  new  trustees  or  overseers, 
nor  to  transfer  the  powers  of  the  trustees  to  any  other  persons  not  in  privity  with  them. 
Held,  also,  that  such  resolve  ratified  present  and  not  future  alterations.    Ibid, 

§  1850.  The  act  of  Maine  of  March  16,  1S3D,  providing  that  the  president  and  trustees  and 
overseers  of  Bowdoin  College  shall  take,  hold  and  enjoy  their  powers  and  privileges  in  all  re- 
spects subject  so  to  be  altered,  limited,  restrained  or  extended  by  the  legislature  of  the  state 
of  Maine  as  shall  by  the  state  legislature  be  judged  necessary  to  promote  the  best  interests  of 
said  institution,  does  not  include  authority  to  annul  the  charter  or  the  corporation  created  by 
it  or  the  institution  itself.  It  is  not  an  authority  to  alter,  limit,  restrain  or  extend  the  charter 
generally,  but  only  to  alter,  limit,  restrain  or  extend  the  powers  and  privileges  conferred  by 
the  charter  on  the  president,  trustees  and  overseers  as  may  be  judged  necessary  to  promote 
the  best  interests  of  the  institution,  and  therefore  the  act  does  not  authorize  the  creation  of 
new  boards  in  whom  the  corporate  powers  and  privileges  may  be  vested,  nor  any  trans- 
fer whatsoever  to  any  persons  of  the  powers  and  privileges  of  the  old  boards,  nor  is  any 
authority  conferred  upon  the  legislature  to  add  new  members  to  the  boards  by  its  own  nom- 
ination or  by  that  of  the  governor  in  council  of  the  state.  The  act  of'  March  9,  1821,  enlarg- 
ing the  boards,  and  the  act  of  February  27,  1826,  making  the  governor  ex  offlcio  a  member  of 
the  board  of  trustees,  are  therefore  unconstitutional.  This  was  also  held  as  to  the  act  of 
March  81,  1831,  legislating  the  presidents  of  Bowdoin  and  Waterville  colleges  out  of  office 
from  and  after  the  next  annual  commencements  of  the  colleges.    Ibid, 

§  1857.  Such  acts  held  not  to  be  validated  by  the  acquiescence  of  the  board  of  trustees  of 
the  college.  Such  acquiescence  neither  implies  assent  nor  can  it  validate  an  unconstitutional 
law.    Ibid, 

g  1858.  Liability  of  carrier  to  express  company.—  An  express  company  is  entitled  to  pro- 
tection only  against  such  illegal  acts  of  a  railway  comi)auy  which  carries  its  express  matter 
as  are  prejudicial  to  its  rights  and  interests.  If  the  railroad  company  has  assumed  the  exer- 
cise of  any  franchise  not  conferred  by  its  charter,  the  express  company  is  not  authorized  to 
call  it  to  account.  If,  without  right,  the  railway  company  seeks  to  appropriate  the  profits  of 
a  business  of  which  the  express  company  before  had  the  monopoly,  it  does  not  thereby  incur 
any  liability  to  the  express  company.  Their  relations  to  each  other  grow  out  of  the  corpo- 
rate duties  of  the  railway  company  as  a  common  carrier,  and  it  is  only  for  a  failure  or  refusal 
to  perform  any  of  those  duties  to  the  express  company  as  a  shipper  that  the  latter  has  a  right 
to  complain.     Cambloss  v.  Philadelphia,  etc.,  R.  Co.,*  9  PhiL,  411. 

§  1859.  A  stockholder  in  a  railway  company  cannot  have  a  mandatory  interlocutory  injunc- 
tion to  compel  the  railway  company  to  oflfer  to  an  express  company  special  and  exclusive 
facilities  for  the  carriage  of  express  matter.    Conceding  that  such  stockholder  might  by 
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injunction  restrain  proceedings  on  behalf  of  the  corporation  tending  to  impair  the  value  of 
the  shareholder's  stock,  the  exclusion  of  the  express  company  from  doing  business  upon  the 
railway  would  not  present  such  a  case.  The  value  of  the  shareholder's  slock  woiild  not  be 
impaired  or  the  dividends  upon  it  lessened  by  securing  to  the  railway  company  the  business 
whicK  the  stockholder  sought  to  divert  to  the  express  company.    Ibid, 

§  1360.  Where  a  person  acquires  stock  in  a  railway  company  and  undertakes  to  act  as  a 
stockholder,  but  in  the  interest  of  an  express  company,  which  the  railway  company  has 
excluded  from  its  railway,  such  person  will  not  be  granted  a  mandatory  injunction  compelliog 
the  railway  company  to  restore  to  the  express  company  the  facilities  denied  it.  Such  per- 
son does  not  stand  in  court  as  a  bona  fide  complainant,  really  seeking  possession  as  a  stock- 
holder, but  occupies  the  position  of  auxiliary  to  another  party  whose  proceeding  is  adverse  to 
his  interest  as  a  stockholder,  and  a  court  of  equity  is  not  the  redressor  of  simulated  wrongs, 
nor  will  it  exercise  its  strong  arm  to  relieve  a  complainant  in  a  position  which  he  has  volun- 
tarily assumed  with  a  full  knowledge  of  all  its  perils.    Ibid, 

^  1361.  A  railway  company,  so  far  as  it  actually  professedly  engages  either  generally  or 
specially  in  the  business  of  a  common  carrier,  is  under  the  same  obligation  to  the  publio 
as  an  individual  common  carrier  upon  a  route  of  any  other  kind.    Ibid, 

§  1362.  On  a  bill  by  an  express  company  against  a  railway  company  to  compel  the  latter  to 
allow  the  former  express  facilities,  held,  that  a  mandatory  order  in  the  nature  of  an  injunc- 
tion constraining  the  railway  company  to  concede  to  the  express  company  the  exercise  and 
enjoyment  of  the  rights  claimed  by  it  would  not  be  grcmted.     Ibid, 

§  1363.  Power  to  employ  Chinese.— A  state  constitutional  provision,  that  no  corporation 
shall  employ  any  Chinese  or  Mongolians,  and  a  statute  making  it  an  offense  for  any  corporate 
officer,  director  or  agent  to  employ  Chinese,  is  void.    Parrott's  Chinese  Case,  6  Saw.,  3^. 

§  1361.  Incorporation  of  a  company  to  improve  a  river. —  While  the  incorporation  of  a 
company  to  improve  the  navigation  of  a  river  takes  such  river  from  the  action  of  ordinary 
legislation,  yet  it  is  not  incompatible  with  state  sovereignty.  Spooner  v.  McConnell,  1  McL, 
837. 

§  1365.  Remedies. —  The  legislative  power  which  creates  an  artificial  person  or  corporation 
can  also  prescribe  what  remedies  shall  be  had  against  it,  and  make  such  remedies  exclusive, 
in  which  case  a  subsequent  remedy  not  expressly  made  applicable  will  not  be  applied;  e.  g,, 
the  bankrupt  law  is  not  applicable  to  national  banking  corporations.  J?»  re  Manufacturen* 
Nat  Bank.  5  Biss.,  508. 

§  1366.  Une  process  of  law.—  The  United  States  cannot  deprive  persons  or  corporations  of 
their  property  except  by  due  process  of  law.    Sinking  Fund  Cases,  9  Otto,  700  (^g  1624-69). 

§  1367.  Duties  towards  the  public—  The  privilege  of  making  a  railway  or  a  turnpike,  or 
establishing  a  ferry,  and  of  taking  tolls  for  the  use  of  the  same»  is  a  franchise,  as  the  publio 
have  an  interest  in  the  same,  and  the  owners  of  the  privilege  are  liable  to  answer  in  damages 
if  they  refuse  the  use  of  the  same  without  any  reasonable  excuse,  upon  having  been  paid  or 
tendered  the  usual  fare.  (Citing  Willoughby  v.  Horridge,  16  Eng.  L.  &  Eq.,  437;  Beeknian 
V,  Railroad  Co.,  3  Paige  Ch.,  45.)    People's  R.  Co.  v.  Memphis  R.  Co.,*  10  Wall.,  51. 

§  186S.  Sabject  to  police  powers. —  Where  a  corporation  was  created  **  for  the  purpose  of 
manufacturing  malt  liquors  in  all  their  varieties,"  it  was  held  that  it  possessed  no  better  or 
more  sacred  right  to  manufacture  malt  liquor  than  any  individual ;  that  it  was  not  exempted 
from  any  control  in  its  right  to  manufacture  that  any  individual  would  not  be  exempt  from, 
and  that  the  corporation's  right  to  manufacture  liquors  was  subject  to  the  police  power  of 
the  state  in  the  same  manner  as  all  other  rights.  Beer  Co.  v,  Massachusetts,  7  Otto,  25.  See 
§1249. 

§  1369.  Charters  not  enforceable  by  mandamns.—  The  charters  of  railroad  and  other  pub- 
lic improvement  companies  are  contracts  between  such  companies  and  the  state,  or  the 
public,  but  these  companies  are  under  no  compulsory  obligation  to  begin  the  projected  im- 
provements, or  to  complete  them  if  begun ;  and  after  their  completion  the  companies  have 
the  option  to  omit,  or  divert,  or  intermit,  or  resume  the  exercise  of  corporate  functions  of 
certain  kinds;  therefore  charters  are  not  to  be  understood  as  executory  contracts  of  the  com- 
panies enforceable  by  a  mandamus.    Cambloss  v,  Philadelphia  &  Reading  R.  Co.,*  9  Phil.,  411. 

§  1370.  Rescission  of  illegal  contract.—- The  lease  of  coal  lands  of  a  railway  company, 
made  by  its  directors  to  a  company  composed  of  themselves  and  other  officers  of  the  rail- 
road company,  by  which  the  lands  were  leased  at  an  inadequate  compensation,  and  it  was 
agreed  to  sell  the  coal  mined  from  them  to  the  railway  company  at  exorbitant  prices,  is 
fraudulent  and  void.  It  is  not  relieved  of  its  character  of  a  fraud  by  all  the  directors  pre- 
tending, after  exposure,  that  they  had  always  intended  to  hold  their  interest  in  that  contract 
in  trust  for  the  company.  Nor  is  it  less  a  fraud  because  the  conspiring  officers  organized 
a  new  company,  called  the  Wyoming  Coal  Company,  to  operate  under  the  contract,  thiy 
being  stockholders  in  such  company.    Nor  can  the  men  by  whose  fraud  the  contract  was 
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executed,  by  recognizing  it  subsequently,  make  it  obligatory  on  tbe  railway  company,  or 
estop  the  railway  company  from  setting  up  the  fraud  when  it  is  made  the  foundation  of  a 
suit.  While,  however,  the  railway  company  has  a  moral  right  to  rescind  the  contract  and 
take  possession  of  the  coal  lands  and  property,  it  has  no  right  in  law  forcibly  to  take  such 
possession.  Although  the  raiLway  companv  has  an  undoubted  right  to  rescind  the  contract,  it 
mu£t  reimburse  the  officers  and  directors  for  the  money  and  labor  actually  expended  by  them 
in  developing  the  coal  lands  and  making  them  productive.  A  railway  company  having 
offered  one  of  the  fraudulent  officers  9100,000  to  reimburse  him  for  labor  and  expenditure  in 
developing  the  lands,  Jield,  that  an  alternative  decree  would  be  made,  giving  such  officer 
either  the  9^00,000  offered  to  him  by  the  company  or  a  reference  to  a  master  for  an  account- 
ing, the  account  to  be  taken  on  the  basis  of  a  fair  compensation  for  his  time,  skill  and  service 
while  engaged  in  the  business,  with  a  return  of  his  money  actually  invested  and  compensa- 
tion for  its  use,  the  sum  thus  ascertained  to  be  credited  with  what  he  has  actually  received 
during  the  time  of  hia  business.    Wardell  v.  Union  Pac.  R.  Co.,*  4  Dill.,  d:iO. 

§  1871«  Power  to  take  tolls. —  Where  a  charter  gave  a  right  to  take  toll  on  articles  which 
passed  over  a  canal  **  through  any  one  or  more  of  the  locks,"  but  said  nothing  about  toll  for 
navigating  any  one  of  the  levels  without  passing  through  a  lock,  held,  that  a  grant  to  take 
toU  upon  goods  going  over  a  level,  but  not  through  a  lock,  could  not  be  implied.  (Stourbridge 
Canal  v.  Whaley,  2  Barn.  &  Ad.,  793,  approved.)  Charles  River  Bridge  v,  Warren  Bridge, 
U  Pet,  545.    See  §  1252. 

§  1872.  Relief  against  fraud  of  officers. —  A  contractor  made  a  proposition  to  construct  a 
railroad.  He  was  to  purchase  and  lay  the  iron  and  furnish  the  rolling  stock  and  construct 
the  depots,  round  houses,  etc.  The  railroad  company  was  to  grade  the  road,  build  the  bridges 
and  culverts,  and  get  the  right  of  way,  eta  The  contractor's  proposition  was  accepted  by  the 
railroad  company  in  consequence  of  an  understanding  between  the  contractor  and  certain 
directors  of  the  company.  The  consideration  to  be  given  the  contractor  for  constructing  the 
road  was  greatly  in  excess  of  the  value  of  the  work  to  be  done  by  him,  and  the  parties  who 
were  directors,  and  who  had  accepted  the  contractor's  proposition  on  behalf  of  the  company, 
had  a  pecuniary  interest  in  the  contract;  that  is,  they  were  to  participate  in  the  profits  deriv- 
able therefrom.  Held,  that  these  facts,  if  true,  showed  that  frauds  had.  been  perpetrated  by 
the  directors  by  whidi  the  property  or  interests  of  the  shareholders  were  affected,  and  such 
shareholders  could  come  in  as  parties  on  a  bill  to  foreclose  a  mortgage  of  the  railroad  and 
ask  that  their  property  be  relieved  from  the  effect  of  such  fraud.  It  appeared,  however,  that 
the  contractor  had  already  built  a  portion  of  the  road,  about  eighty -four  miles  long,  upon 
which  he  had  expended  a  considerable  sum  of  money,  which  would  have  to  be  paid  to  him, 
whatever  might  be  the  ultimate  decree  with  reference  to  the  fraud  of  the  directors.  It  did 
not  appear  that  the  proceeds  of  the  sale  of  the  road  under  the  foreclosure  would  be  more  than 
sufficient  to  pay  the  just  claims  of  the  contractor  and  other  vaUd  claims^  In  view  of  the  fact 
that  the  court  was  not  informed  whether  or  not  there  would  be  a  pecuniary  interest  for  any 
of  the  stockholders  remaining  after  liquidating  all  the  just  claims  against  the  property,  the 
court  suggested  this  question:  Whether  a  court  of  equity  would  allow  the  stockholders  to 
come  in  and  be  made  defendants  for  the  mere  purpose  of  making  an  example  of  the  directors 
and  teaching  a  wholesome  moral  lesson  as  to  transactions  of  the  kind  detailed  ?  Said  Drum- 
mond,  J. :  *'  I  do  not  say  absolutely  that  it  may  not  be  the  duty  of  a  chancellor  to  allow  it,  that 
is,  set  aside  all  fraudulent  acts  of  this  kind,  even  though  the  stockholder  may  not  have  any 
residuary  interest  in  the  property  after  the  payment  of  claims  against  it,  but  it  is  doubtful 
whether  or  not  a  court  of  equity  ought  to  permit  the  great  labor,  expense  and  litigation  which 
must  follow,  and  which  will  have  no  pecuniary  result  in  favor  of  the  parties  who  are  apply- 
ing to  the  court,  even  if  they  succeed  in  all  they  have  undertaken  to  do,  namely,  to  prove  the 
fraud  against  the  directors  of  this  company  and  the  contractor.  Therefore  I  have  thought  I 
would  submit  this  question  to  the  parties  in  this  case  and  let  them  inform  the  court  distinctly 
whether  or  not  they  desire  to  proceed  in  that  view  of  the  case,  and  wish  to  be  made  defend- 
ants against  the  mortgage,  involving,  of  course,  as  it  would,  all  the  costs,  counsel  fees  and 
labor  which  may  be  connected  with  such  litigation.*'  Bayliss  t\  La  Fayette,  etc.,  R'y  Co.,* 
8  Biss.,  198. 

§  1878.  Power  to  tax. — The  exercise  of  the  authority  which  every  state  possesses,  to  tax 
its  corporations  and  all  their  property,  real  and  personal,  and  their  franchises,  and  to  grad- 
uate the  tax  upon  such  corporations  according  to  their  business  or  income,  or  the  value  of 
their  property,  when  this  is  not  done  by  discriminating  against  rights  held  in  other  states, 
and  the  tax  is  not  on  imports,  exports  or  tonnage,  or  transportation  to  other  states,  cannot  be 
regarded  as  conflicting  with  any  constitutional  power  of  congress.  The  Delaware  Railroad 
Tax,  18  Wall.,  232. 

S  1874.  Power  to  repeal  or  annul  —  Obligation  of  contracts.— Where  a  legislature  has 
reserved  the  power  to  repeal  the  charter  of  a  corporation  at  pleasure,  a  statement  of  the 
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reasons  for  its  action  in  the  private  act  repealing  the  charter  does  not  make  the  act  Toid, 
when  the  repeal  is  not  a  forfeiture  of  the  charter  and  the  statement  of  reasons  is  not  in  the 
nature  of  a  judicial  finding  of  facts.  Lothrop  v.  Stedman,*  42  Conn.,  588.  See  §§  1349,  1254, 
1259,  1265,  1267,  1268,  1271,  1278,  1281. 

§  1375.  Where  the  right  to  repeal  the  charter  of  an  insurance  corporation  at  pleasure  was 
reserved  by  the  legislature,  a  resolution  providing  that  the  charter  should  be  repealed  at  a 
certain  date,  but  if  before  that  date  the  company  should  receive  a  certificate  from  the  insur- 
ance commissioner  of  the  state  that  the  deficiency  in  its  assets  had  been  supplied,  the  charter 
should  remain  in  full  force ;  and  upon  disagreement  as  to  the  amount  of  its  assets  between 
the  company  and  the  commissioner,  the  chief  justice  and  his  associate  should  determine  the 
amount  to  be  paid  in  in  order  that  the  charter  might  continue,  it  was  held  that  the  resolution 
repealed  the  charter  subject  to  a  contingency,  and  that  no  power  was  delegated  to  any  one  to 
determine  whether  the  charter  should  be  repealed.    Ibid. 

^1376.  Charters  of  incorporation  are  contracts  between  the  state  and  the  stockholders. 
All  courts  are  estopped  from  questioning  this  doctrine.    Binghamton  Bridge  Case,  3  Wall.,  73. 

g  1377.  The  charter  of  a  private  corporation  is  a  contract  between  the  state  and  the  corpo- 
rators, and  within  the  provisions  of  the  constitution  prohibiting  legislation  impairing  the 
obligation  of  contracts.  It  makes  no  difference  that  the  uses  of  the  corporation  are  public 
if  the  corporation  itself  be  private.  The  contract  is  equally  protected  from  legislative  inter- 
ference, whether  the  public  be  interested  in  the  exercise  of  its  franchise,  or  the  charter  be 
granted  for  the  sole  benefit  of  the  corporators.  The  Delaware  Railroad  Tax,  18  Wall., 
225. 

§  13  7S.  Corporate  franchises  granted  to  private  corporations,  if  duly  accepted  by  the  cor- 
porators, partake  of  the  nature  of  legal  estates,  as  the  grant,  under  such  circumstances,  be- 
comes a  contract  within  the  protection  of  that  clause  of  the  constitution  which  ordains  that 
no  state  shall  pass  any  law  impairing  the  obligation  of  contracts.  Charters  of  private  cor- 
porations are  regarded  as  executed  contracts  between  the  government  and  the  corporators, 
and  the  rule  is  well  settled  that,  unless  the  pow^r  to  do  so  is  reserved  in  the  charter  or  other- 
wise, the  legislature  cannot  repeal,  impair  or  alter  such  charter  against  the  consent  or  with- 
out the  default  of  the  corporation  judicially  ascertained  and  declared.  If,  however,  the 
corporation  consents  to  receive  amendments  made  to  its  charter,  it  cannot  then  be  said  to 
impair  the  contract,  but  is  binding.    Pennsylvania  College  Cases,  13  Wall.,  212. 

^  1379.  A  special  charter  cannot  be  altered  or  amended  under  a  '* reserve  clause"  con- 
tained in  a  subsequent  general  statute.  Mowrey  v.  Indianapolis  &  Cincinnati  R.  Co.,  4  Bias., 
78  (g§  1565-73). 

§  18S0.  Under  the  provisions  of  the  national  constitution,  prohibiting  the  state'  from  mak- 
ing any  law  impairing  the  obligation  of  contracts,  no  fundamental  change,  even  though  au- 
thorized by  subsequent  legislation,  can  be  made  in  the  charter  of  a  private  pecuniary 
corporation  without  the  consent  of  all  the  stockholders,  unless  the  legislature  has  provided 
otherwise  in  the  charter.    IbicL 

§  1381.  Power  to  alter  and  amend  charters  reserved  by  legislature  is  limited.  It  cannot  be 
used  to  take  away  property  already  acquired  under  the  operation  of  the  charter,  or  to  de- 
prive the  corporation  of  the  fruits,  actually  reduced  to  possession,  of  contracts  lawfully  made. 
Sinking  Fund  Cases,  9  Otto,  700  (§§  1624-69). 

§  1382.  Reserved  control  over  charters  may  be  exercised  to  almost  any  extent  to  carry  into 
effect  the  original  purposes  of  the  grant  or  to  secure  the  due  administration  of  its  affairs  so 
as  to  protect  the  rights  of  stockholders  and  of  creditors  and  for  the  proper  distribution  of 
Its  assets.    IbidL 

%  1383.  It  is  the  settled  doctrine  of  the  United  States  that  the  charter  of  a  private  corporation 
is  a  contract  of  which  the  obligation  cannot  be  impaired  without  an  infraction  of  the  constitu- 
tion of  the  United  States ;  that  a  grant  of  franchises  is,  in  point  of  principle,  identical  with 
a  grant  of  other  property ;  whether  the  consideration  be  large  or  small  is  not  essential,  for 
the  motives  or  inducements  which  caused  the  legislature  to  pass  the  act  cannot  be  examined 
to  offset  the  validity  of  the  act.  Of  the  sufficiency  of  the  consideration  the  legislature  is  the 
only  competent  judge.  Every  valuable  privilege  given  by  the  charter,  and  which  conduced 
to  make  it  acceptable,  and  to  promote  an  organization  under  it,  is  placed  beyond  the  power 
of  the  legislature,  unless  the  power  be  reserved  at  the  time  when  the  charter  was  granted. 
State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  242. 

§  13  A,  The  grant  of  a  franchise  contains  an  implied  covenant  on  the  part  of  the  govern- 
ment not  to  invade  the  rights  vested,  and  on  the  part  of  the  grantees  to  execute  the  condi- 
tions and  duties  prescribed  by  the  grant  The  government  cannot  resume  them  at  pleasure, 
or  do  any  act  to  impair  the  grant,  without  a  breach  of  contract.    Ibid, 

§  1385.  The  charter  of  a  private  corporation,  whether  civil  or  eleemosynary,  is  a  contract 
between  the  government  and  the   corporators,  and  the  legislature  cannot  repeal,,  impair  or 
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alter  the  rights  and  privileges  conferred  by  the  charter,  against  the  consent  and  without  the 
default  of  the  corporation  judicially  ascertained  and  declared.     Ibid. 

^  1383.  A  railway  charter  is  a  contract  between  the  company  and  a  state  granting  it. 
Minotv.  Philadelphia,  etc.,  R.  Ck).,  2  Abb.,  330. 

§  1387.  A  railway  charter  cannot  be  impaired  by  the  state  unless  the  original  act  of  incor- 
poration has  reserved  the  right  of  repeal  or  change  of  such  charter.  Cambloss  v.  Philadel- 
phia &  Reading  R.  Co.,*  9  Phil.,  411. 

§  1388.  The  right  of  a  government  to  change  a  charter  of  incorporation,  where  the  power 
to  make  such  change  is  not  reserved,  depends  not  upon  the  fact  of  incorporation,  but  oa  the 
question  whether  the  corporation  in  question  is  an  instrument  of  government  created  for  its 
purposes.  The  act  of  incorporation  in  no  sense  changes  the  control  of  the  state  over  the  body 
in  question,  cmd,  if  it  is  purely  private,  it  is  equally  beyond  the  reach  of  the  government 
whether  incorporated  or  unincorporated.  Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.,  686.  . 

§  1380.  **The  right  to  alter  or  amend  this  supplement,  or  the  act  to  which  this  is  a  supple- 
ment/' held  not  to  apply  to  a  contract  with  the  corporation  made  in  a  supplement  thereafter 
passed.    New  Jersey  v.  Yard,  5  Otto.  104. 

§  1390.  A  statute  which  declares  that  charters  granted  thereafter  shall  be  liable  to  repeal 
does  not  necessarily  apply  to  supplements  to  an  existing  charter,  which  were  enacted  after 
such  statute.    Ibid, 

^  13.11.  The  act  incorporating  the  Boston  Beer  Company  recited  that  the  corporation  was 
created  for  the  purpose  of  manufacturing  malt  liquors  in  all  their  varieties,  and  that  for  that 
purpose  it  should  have  all  the  powers  and  privileges,  and  be  subject  to  all  the  duties  and 
requirements,  contained  in  an  act  piissed  March  8, 1809,  entitled  "  An  act  defining  the  general 
powers  and  duties  of  manufacturing  corporations."  The  incorporating  act  gave  the  company 
power  to  hold  such  real  and  personal  property  as  might  be  necessary  and  convenient  to  carry 
on  its  business.  The  act  of  1809,  referred  to,  contained  a  proviso  that  the  legislature  might 
make  further  provisions  and  regulations  for  the  management  of  the  corporation,  or  wholly 
repeal  any  act  establishing  any  corporation.  A  subsequent  act  repealed  the  act  of  1809,  and 
all  acts  in  addition  thereto,  but  reserved  a  similar  power  to  amend  or  repeal  that  act,  and 
declared  that  all  corporations  created  under  it  should  cease  at  its  repeal.  It  is  held  that  the 
act  of  1803,  with  its  proviso,  was  made  a  part  of  the  charter  of  the  company,  and  the  reserved 
power  in  the  state  to  repeal  the  charter  of  the  corporation  was  not  taken  away  by  the  act 
passed  as  a  substitute  for  and  in  repeal  of  the  act  of  1809.  It  is  further  held  that  the  act  of 
1869,  prohibiting  the  manufacture  of  malt  liquors  within  the  state,  did  not  impair  any  con- 
tract between  the  state  and  this  company.     Beer  Co.  v,  Massachusetts,  7  Otto,  25. 

^  1393.  exercise  of  the  power  must  be  reasonable.—  "  The  power  of  alteration  and 

amendment  is  not  without  limit.  The  alterations  must  be  reasonable ;  they  must  be  made  in 
gooi  faith,  and  be  consistent  with  the  scope  and  object  of  the  act  of  incorporation.  Sheer 
oppression  and  wrong  cannot  be  inflicted  under  the  guise  of  amendment  and  alteration.  Be- 
yond the  sphere  of  the  reserved  powers,  the  vested  rights  of  property  of  corporations,  in 
such  cases,  are  surrounded  by  the  same  sanctions  and  are  as  inviolable  as  in  other  cases."  (Cit- 
ing Miller  v.  N.  Y.  &  E.  R.  Co.,  21  Barb.  (N.  Y.),  513;  Mayor,  etc.,  of  Worcester  v,  Norwich, 
etc.,  R.  Co.,  109  Mass.,  103;  Commonwealth  v,  Essex  Co.,  13  Gray,  239;  Crease  v,  Babcock,  2^8 
Pick.,  884.)    Shields  r.  Ohio,  5  Otto,  825. 

§  1393.  Where  the  charter  of  a  corporation  provides  that  it  may  be  repealed  **  at  the  pleas- 
ure of  the  general  assembly,"  the  right  of  the  state  to  repeal  the  charter  is  subject  to  no 
limitations  except  that  the  power  cannot  be  exercised  so  wantonly  and  causelessly  as  to  vio- 
late the  principles  of  natural  justice.  It  cannot  so  exercise  its  power  as  to  injure  the  vested 
rights  of  the  stockholders.  The  legislature  may  appoint  a  tiiistee  to  take  charge  of  the 
assets  of  the  corporation  whose  charter  is  repealed,  but  it  cannot  establish  rules  which  wiU 
distribute  the  assets  unequally  among  the  creditors.     Lothrop  v.  Stedman,*  42  Conn.,  533. 

§  1394.  Where  the  right  is  reserved  to  revoke  the  charter  of  a  corporation  for  an  abuse  of 
its  privileges,  an  act  declaring  a  revocation,  without  ascertaining  such  abuse  by  proper  pro- 
ceedings, is  unconstitutional.  Mayor,  etc.,  of  Baltimore  v.  Railroad  Co.,*  4  Am.  L.  Reg.  (N. 
8.),  7.10. 

§  1395.  If  in  the  grant  of  a  charter  the  legislature  reserves  the  unconditional  power  to 
revoke,  the  party  accepting  it  cannot  complain  if  it  be  revoked  arbitrarily.     Ibid, 

§  1396. consolidated  companies. —  Where  consolidations  of    companies    take  place 

under  laws  passed  after  the  adoption  of  a  constitution  containing  a  provision  reserving  the 
right  to  alter  or  repeal  charters,  such  reservation  enters  into  the  act  under  which  the  consol- 
idations were  made,  and  renders  the  new  corporations  created  and  their  franchises  subject 
to  repeal  and  alteration  as  if  they  had  been  expressly  declared  to  be  so  by  the  act.  Shields  v» 
Ohio.  5  Otto,  319.     See  g  1286 
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§  1897.  The  charter  of  the  Junction  Railroad  Company  of  Ohio  (March  %  1846)  empowered 
it  to  charge  such  tolls  as  it  might  deem  **  reasonable/*  but  authorized  the  state  to  reduce  the 
tolls,  "should  they  be  unreasonably  high,"  at  the  expiration  of  every  ten  years  after  comple- 
tion of  the  road.  Subsequently  the  company  was,  by  successive  consolidations,  finally 
merged  in  the  Lake  Shore  &  Michigan  Southern  Railway  Company.  The  final  consolidation 
took  place  after  the  adoption  of  a  constitution  in  Ohio  reserving  to  the  legislature  the  right 
to  alter,  revoke  or  repeal  any  charter  of  incorporation.  Heldj  that  by  the  consolidation  the 
former  companies  ceased  to  exist,  the  new  company  being  substituted  in  their  place ;  that  an 
act  of  the  legislature  restricting  the  fares  of  passengers  to  three  cents  per  mile  did  not  im- 
pair the  charter  of  the  first  company,  which  imposed  no  limitation  upon  the  fares  which 
might  be  charged.    Ibid. 

§  1308. street  railways. —  November  11, 1859,  the  city  of  Memphis  passed  an  ordinance 

prescribing  terms  on  which  the  city  would  grant  the  exclusive  use  of  certain  of  its  streets  for 
street  railway  purposes  for  twenty-five  years,  and  invited  bids  therefor.  S.,  K.  and  others 
made  proposals  on  behalf  of  the  '*  People's  Passenger  Railroad  Company  of  Memphis.**  then 
uniucorporated.  The  board  empowered  by  the  city  to  open  the  bids  authorized  the  mayor 
and  city  attorney  to  close  a  contract  with  S.,  K.  and  their  associates,  upon  the  terms  of  their 
proposal,  but  reserving  to  the  city  the  right  to  detsraiine  the  sort  and  weight  of  rail  to  be 
used  and  chan^ng  the  time  of  completion.  The  K.  and  S.  party  accepts!  these  modifications 
and  notified  the  boai'd  thereof.  This  notification  was  by  the  board  **  read,  received,  and  or- 
dered to  be  filed  **  on  December  8,  1859,  and  on  the  sam3  day  the  board  gave  permission  to  S., 
K.  and  their  associates,  *'  the  parties  to  whom  has  been  awarded  the  contract  for  city  rail- 
roads, under  the  ordinance  passed  the day  of ,  1859,"  to  have  themselves  incor- 
porated, **the  incorporation  in  no  way  to  change  the  conditions  of  the  propositions  heretofore 
made  and  accepted  by  the  parties  respectively ^  the  same  being  intended  to  secure  the  rights  and 
more  effectually  preserve  the  remeiies  of  parties  against  each  other,  respectively,  in  case  of 
any  violation  of  contract  to  be  hereafter  entered  into."  February  1,  1833.  the  company  was 
incorporated  with  authority  to  complete  all  the  contracts  and  agreements  entered  into  with 
the  city  of  Memphis  or  other  parties  for  use  of  the  streets  of  said  city,  and  to  enlarge  and 
alter  the  terms  of  the  same  with  said  parties,  and  to  operate  street  railroads  by  animal  power 
in  all  the  streets  of  said  city  with  the  consent  of  said  city,  and  authorizing  the  company  to 
extend  its  lines  outside  of  the  corporate  limits  of  the  city.  February  21,  1860,  the  president 
and  secretary  of  the  new  company  presented  a  copy  of  its  charter  to  the  mayor  and  aldermea 
of  the  city  and  expressed  their  willingness  to  sign  the  contract  which  had  been  prepared  for 
their  signature  by  the  city  attorney,  and  offered  to  give  bonds  and  enter  upon  the  immediate 
construction  of  the  road.  This  communication  was  referred  to  a  committee  with  directions 
to  report.  Meanwhile  opposition  to  the  company  had  arisen  among  the  property  owners, 
action  upon  the  contract  was  postponed  until  March  20th,  and  upon  March  22,  1830,  the  board 
resolved  to  recede  from  its  undertaking,  but  recognized  their  **  moral  but  not  legal  obligation 
to  make  good  to  those  who  had  been  incorporated  as  a  street  railway  company  any  real  dam- 
age sustained  by  change  of  purpose."  Subsequent  negotiations  were  had,  but  no  agreement 
was  reached.  Held^  that  no  contract  or  charter  existed  between  the  city  and  the  company 
which  would  be  impaired  by  the  repeal  of  the  company's  act  of  incorporation  by  the  legi^a- 
ture  and  the  creation  of  a  new  company  to  build  a  railway  in  the  streets  of  the  city.  People's 
R.  Co.  V.  Memphis  R.  Co.,*  10  Wall.,  41. 

§  1899. power  to  conduct  a  lottery. —  An  act  of  the  logislature  of  Louisiana,  for  the 

organization  of  a  state  lottery  company,  provided  that  the  corporation  should  exist  twenty- 
five  years;  that  it  should  have  the  exclusive  right  to  draw  lotteries  within  the  state  for 
that  time;  that  it  should  exist  for  certain  purposes,  among  which  was  that  of  providing' 
means  to  raise  a  fund  for  educational  and  charitable  purposes  for  the  citizens  of  Louisiana  ; 
that  it  should  commence  operations  when  $100,000  was  subscribed;  that  it  should  pay 
annually  to  the  state  the  sum  of  $40,000,  in  advance,  etc.  Under  this  law  the  corporation 
was  organized  and  continued  in  business  two  years  in  conformity  to  the  law.  Held,  that  the 
power  given  the  corporation  was  not  a  mere  revocable  license,  but  constituted  a  contract  witK 
the  corporation  by  the  state,  which  no  repeal  of  the  charter  could  impair.  State  Lottery  Co. 
V,  Fitzpatrick,  3  Woods,  252. 

g  141)0.  A  charter  which  gives  a  corporation  the  power  to  draw  a  lottery  constitutes  a  con- 
tract as  soon  as  it  is  accepted,  and  the  power  to  draw  such  lottery  cannot  be  taken  away  by 
the  state  legislature.  Whether  or  not  lotteries  have  an  immoral  tendency  is  entirely  a  ques- 
tion for  the  legislature,  and  not  for  the  courts,  where  the  right  to  draw  a  lottery  has  thus 
assumed  the  form  of  a  contract.    Ibid. 

§  1401,  other  duties  may  be  added.— Under  a  "reservation  clause"  a  legislature  may 

require  a  corporation  authoriz  3d  to  build  a  dam  across  a  river  to  subsequently  build  a  fish- 
way  in  it    Holyoke  Co.  v,  Lyman,  15  Wall.,  500 
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§  140S.  —  power  to  bold  property.^  A  state  constitntion  provided  that  the  legislature 
should  have  no  power  to  grant  corporate  powers  and  privileges  to  private  companies,  except 
to  banking  and  other  business  companies  named,  but  should  prescribe  bj  law  the  manner  in 
Tirhich  such  powers  should  be  exercised  by  the  courts.  Held,  that  this  provision  did  not  pre- 
T-ent  the  legislature  from  repealing  a  proviso  in  the  existing  charter  of  a  private  literary 
corporation,  that  it  should  not  hold  property  beyond  a  certain  amount.  The  amendment  did 
not  take  away  the  power  to  make  amendments  to  existing  charters.  Jones  v,  Habersham,  8 
Woods,  476. 

§  1408. apportionment  of  directors. —  A  railway  company  was  created  by  the  legis- 
lature of  New  York  with  a  nominal  capital  of  $800,000,  divided  into  eight  thousand  shares  of 
$100  each,  of  which  the  city  of  Rochester  was  authorized  to  and  did  subscribe  for  three 
thousand  shares,  paying  therefor  $800,000.  It  was  expected  that  other  persons  would  sub- 
scribe and  pay  for  the  remaining  $500,000  of  the  stock.  The  city  was  given  four  directors  by. 
the  charter,  and  the  remainder,  nine,  were  to  be  elected  by  the  other  subscribers.  But  these 
other  subscribers,  instead  of  taking  all  of  the  stock  remaining  after  the  city  subscribed,  took 
and  fully  paid  for  only  $255,203  of  such  remaining  stock,  the  balance  being  subsequently  ex- 
tinguished or  forfeited  for  non-payment.  Nevertheless  this  minority  in  value  of  the  stock 
continued  to  elect  nine  of  the  directors,  and  complaints  were  made  that  although  the  city  in 
fact  had  bought  and  paid  for  a  majority  of  the  stock,  the  control  of  the  road  was  in  the 
hands  of  a  minority  of  stockholders  in  value,  whereupon  the  legislature,  acting  under  a  power 
r€»8erved  to  amend  or  repeal  the  charter,  passed  a  statute  giving  the  city  and  all  other  share- 
holders one  director  for  every  $42,855.57  of  stock  owned.  The  effect  of  this  enactment  was 
to  give  Rochester  seven  directors  and  the  other  shareholders  six.  The  minority  holding  this 
to  be  an  impairment  of  their  charter  rights,  elected  nine  directors  as  usual,  whereupon  the 
attorney-general,  upon  relation  of  the  seven  directors  elected  by  the  city,  issued  a  quo  war- 
ranto  against  the  nine  directors.  fiieZd,  that  the  stockholders  owning  a  minority  of  the  shares 
did  not  have  a  vested  right  in  the  election  of  nine  directors,  bilt  that  the  legislature  might 
reapportion  shareholders*  representation  in  the  directorjr  without  unlawfully  impairing  the 
contract  contained  in  the  charter.    Miller  v.  State,  15  Wall.,  498. 

§  1404. in  New  Jersey. —  A  New  Jersey  legislature  can,  by  a  general  law,  repeid  the 

general  reservation  of  the  right  to  repeal,  and  all  special  reservations  in  separate  charters. 
Xew  Jersey  v.  Yard^  5  Otto,  104. 

§  14<^.  Unlike  the  constitutional  provision  in  other  states,  it  is  in  New  Jersey  a  question, 
in  every  case  of  a  contract  made  by  the  legislature,  whether  that  body  intended  that  the 
right  to  change  or  repeal  a  charter  granted  a  corporation  should  inhere  in  it,  or  whether,  like 
other  contracts,  it  was  perfect,  and  not  within  the  power  of  the  legislature  to  impair  its 
obligation.    Ibid, 

$  1406. rights  fander  charter  and  ander  contract.—  The  rights  and  interests  acquired 

by  a  company,  and  not  constituting  a  part  of  the  contract  of  incorporation,  stand  upon  a 
different  footing  from  the  rights  conferred  by  the  charter,  as  to  the  control  of  the  legislature 
over  them.  When  a  contract  has  been  made  or  property  acquired  by  a  lawful  exercise  of 
the  granted  powers,  the  contract  is  as  inviolable,  and  the  right  of  property  with  everything 
incidental  to  it  as  sacred,  as  in  the  case  of  natural  persons.  Parrott's  Chinese  Case,  6  Saw., 
856. 

§  1407.  taking  custody  of  assets.—  The  legislature  having  reserved  the  right  to  repeal 

or  amend  the  charter  of  a  corporation  has  power,  if  in  their  opinion  the  public  interest  and 
the  rights  of  creditors  demand  it,  to  take  away  the  custody  of  the  assets  of  such  corporation 
from  its  directors  and  intrust  the  custody  to  an  officer  of  the  state,  pending  an  investigation 
into  the  company's  solvency,  and  the  determination  of  the  fact  whether  the  event  has  hap- 
pened upon  which  a  repeal  of  the  charter  will  take  place.  Lothrop  v.  Stedman,*  42  Conn., 
588. 

g  1408.  Exemption  from  taxation.— The  charter  of  a  railroad  company  declared  that  '*  the 
capital  stock  of  said  company  shall  be  forever  exempt  from  taxation,  and  the  road,  with  all 
its  fixtures  and  appurtenances,  including  workshops,  machinery  and  vehicles  of  transporta- 
tion, shall  be  exempt  from  taxation  for  the  period  of  twenty  years  from  the  completion  of 
the  roed  and  no  longer.'*  The  road,  with  its  fixtures,  etc.,  was  held  not  to  be  exempt  from 
taxation  after  the  expiration  of  twenty  years,  although  purchased  with  and  represented  by 
capital  stock.    Railroad  Companies  v,  Gaines,  7  Otto,  697. 

g  1409.  The  provision  in  the  charter  of  a  railroad  company,  that  its  property  shall  not  be 
subject  to  be  taxed  higher  than  one-half  of  one  per  cent,  upon  its  annual  net  income,  is  a 
contract  preventing  the  state  from  imposing  any  higher  taxes.  But  a  provision  in  a  statute 
amending  the  charter  of  a  company,  theretofore  not  exempted  from  taxation  in  any  man- 
Ber«  tliat  it  shall  pay  the  same  annual  tax  as  other  railroad  companies  of  the  state,  viz. :  one- 
half  of  one  per  cent,  on  the  amount  of  the  net  income,  is  not  a  contract  that  the  state 
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will  not  impose  higher  taxes  in  the  future.    Central  Railroad,  etc.,  Co.  v.  Georgia,  2  Otto^ 
66"). 

§  1410.  Under  a  ''reservation  clause''  authorizing  the  repeal  of  a  charter,  an  exemption 
from  taxation  may  be  repealed.    Tomlinson  v.  Jessup,  15  Wall.,  458. 

§  1411.  A  railway  charter  exempted  the  A.  company  from  taxation  for  thirty-six  years. 
The  charter  of  the  B.  company  exempted  it  from  taxation  forever.  Subsequently,  the  A. 
company  was  merged  in  the  B.  company.  Held,  that  neither  the  A,  company  nor  its  prox>- 
erty  attained  by  such  merger  a  perpetual  exemption  from  taxation.  Tomlii^n  v.  Branch, 
15  Wall.,  464. 

§  1412.  The  legislature  conferred  the  "rights,  xwwers  and  privileges"  of  a  railroad  com- 
pany upon  several  others.  Held,  that  the  legislature  intended  to  vest  said  several  corpora- 
tions with  the  privilege  of  exemption  from  taxation  for  the  period  of  twel(ty  years  from  the 
^  completion  of  their  respective  roads  to  the  same  extent  that  such  exemption  had  been 
granted  to  the  first  company ;  that  this  conclusion  is  sustained  by  lexicographers  and  by  the 
United  States  supreme  court ;  that  the  charters  of  the  companies  are  contracts  within  the 
meaning  of  the  federal  constitution,  and  whose  obligations  cannot  be  impaired  either  by  leg- 
islation or  by  judicial  construction.    L.  &  N.  R.  Co.  v.  Gaines,  2  Flip.,  637. 

g  1413.  The  charter  of  a  banking  corporation  which  declares  "  that  the  said  company  shall 
pay  to  the  state  an  annual  tax  of  one-half  of  one  per  cent,  on  each  share  of  the  capital  stock 
subscribed,  which  shall  be  in  lieu  of  all  other  taxes,"  is  a  contract  between  the  state  and  the 
bank  that  any  other  tax  than  that  therein  specified  is  expressly  forbidden.  And  subsequent 
revenue  acts,  imposing  an  additional  tax  upon  the  stock  in  the  hands  of  the  shareholders,  is 
void.    (Strong,  Clifford  and  Field,  JJ.,  dissent.)    Farrington  v.  Tennessee,  5  Otto,  679. 

§  1414.  Where  the  act  of  Virginia  incorporating  the  Chesapeake  &  Ohio  Canal  Co.  had 
forever  exempted  the  property  of  the  canal  from  taxation,  and  an  act  of  congress  had  adopted 
the  act  of  Virginia,  so  far  as  the  property  of  the  company  was  situated  in  the  District  of 
Columbia,  it  was  held  that  there  could  be  no  legal  taxes  on  such  property,  and  that  the  ques- 
tion of  the  forfeiture  by  the  company  of  the  exemption  by  non-user  of  the  property  for  canal 
purposes  could  not  be  raised  in  ejectment  by  the  company  for  the  property  held  under  a  tax 
title.    Mackall  v,  Chesapeake,  etc..  Canal  Co.,  4  Otto,  308. 

§  1415.  A  charter  exempting  a  corporation  from  taxation  and  providing  that  a  statute  re- 
serving the  right  to  alter  or  repeal  charters  shall  not  apply  to  the  charter  of  the  corpora- 
tion  exempted  from  taxation,  amounts  to  a  contract  which  the  state  cannot  impair.  Home 
for  the  Friendless  v.  Rouse,  8  Wall.,  437. 

g  1416.  An  act  passed  in  1875  by  the  legislature  of  Tennessee  declared  that  any  railroad 
company  which  should  accept  that  act  as  an  amendment  to  its  charter,  and  should  pay 
annually  to  the  state  one  and  one-half  per  cent,  on  its  gross  receipts,  should  be  exempt  from 
the  other  sections  of  the  same  act,  and  suQh  payment  of  one  and  one-half  per  cent,  should 
be  in  full  of  all  taxation.  A  company  whose  charter  exempted  its  capital  stock  from  all 
future  taxation,  and  its  road,  fixtures,  etc.,  from  taxation  for  a  certain  period  not  then  ex- 
pired, accepted  the  act  of  1875,  and  paid  the  taxes  required  by  it  for  two  years.  That  section 
in  the  act  of  1875  containing  the  exemption  having  been  declared  unconstitutional,  it  was 
repealed  by  the  legislature,  and  the  company  was  taxed  according  to  other  provisions  in  the 
same  act,  credit  being  given  for  the  amount  already  paid  under  that  act,  and  the  difference 
adjusted.  It  was  held,  in  a  suit  to  restrain  taxation  under  the  other  provisions  of  the  act  of 
1875,  that  the  section  in  that  act  containing  the  exemption  from  taxation  was  void  as  repug- 
nant to  the  provision  in  the  state  constitution  subjecting  all  property  in  the  state  to  the 
burden  of  uniform  taxation,  according  to  value,  and  that  taxation  imposed  on  the  company- 
after  the  expiration  of  the  period  of  exemption  contained  in  its  charter  did  not  impair  any 
contract.    Railroad  Companies  v,  Gaines,  7  Otto,  697. 

g  1417.  The  provision  in  an  act  creating  a  banking  corporation,  that  the  bank  shall  semi- 
annually, on  the  days  designated  in  a  former  section  for  declaring  dividends,  "  set  off  to  the 
state  six  per  cent,  on  the  profits,  deducting  therefrom  the  expenses  and  ascertained  losses  of 
the  company  for  the  six  months  next  preceding,  which  sum  or  amount  so  set  off  shall  be  in 
lieu  of  ail  taxes  to  which  such  company  or  the  stockholders  thereof,  on  account  of  the  stock 
owned  therein,  would  otherwise  be  subject,"  is  a  contract  between  the  state  and  the  corpora- 
tion, and  the  imposition  upon  the  bank  of  a  higher  tax  than  that  stipulated  in  the  charter  im- 
pairs the  obligation  of  contracts.  (Catron,  Daniel  and  Cajipbell,  JJ.,  dissent.)  State  Bank 
of  Ohio  V.  Eaioop,  16  How.,  369;  Mechanics'  and  Traders*  Bank  v.  Debolt,  18  How.,  880-^384. 

g  1418.  ExciusiYe  privileges. —  A  clause  in  the  charter  of  a  bridge  company,  that  '*  it  shall 
not  be  lawful  for  any  persons  to  erect  any  bridge  or  establish  any  ferry  across  the  said  west 
and  east  branches  of  the  Delaware  river,  within  two  miles,  either  above  or  below  the  bridges 
to  be  erected  in  pursuance  of  this  act,"  is  a  covenant  with  the  Delaware  company  that  it  shall 
be  free  from  competition  within  the  prescribed  limits,  which  precludes  eveu  the  legislature 
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from  licensing  any  person  or  association  to  so  enter  into  competition  with  the  brid<^e  company 
within  the  prescribed  limits.    The  Binghamton  Bridge  Case,  8  Wall.,  80.    See  §  12S2. 

§  1419.  Where  the  charter  of  a  bridge  company  exempts  it  from  competition  by  ferry  or 
bridge  within  two  miles  of  its  bridges,  a  subsequent  bridge  company  chartered  to  have  the 
jame  powers,  privileges  and  exemptions  as  those  granted  to  the  first  company,  will  take  the 
same  privilege  of  exemption  from  competition  within  two  miles  of  its  bridges,  although 
they  are  built  over  a  different  river,  and  although  the  charter  of  the  second  company  is 
made  perpetual  instead  of  being  limited  to  the  duration  fixed  by  the  charter  of  the  first 
company.    Ibid, 

g  1429.  Where  a  state  legislature  creates  a  corporation,  and  invests  it  with  the  exclusive 
privilege  of  erecting  a  bridge  over  a  certain  river,  and  the  right  of  taking  tolls  for  passing 
the  same,  the  franchise  to  continue  for  one  hundred  years,  the  state  may,  under  a  general 
law,  before  the  expiration  of  that  time,  lay  out  a  public  highway  over  the  bridge,  converting 
it  into  a  free  highway,  by  giving  the  corporation  compensation  for  the  property  taken,  in  the 
same  manner  as  if  it  was  a  natural  person.    West  River  Bridge  Co.  v,  Dix,  6  How.,  507. 

§  1421.  The  charter  of  a  bank  conferred  upon  it  the  exclusive  right  to  furnish  a  certain 
city  with  water  for  a  certain  time,  and  provided  that  at  the  end  of  that  time  the  city  might 
purchase  the  water-works  and  issue  its  bonds  therefor.  Held,  that  these  provisions  relating 
to  the  purchase  of  the  water- works  by  the  city,  and  the  issue  of  bonds  in  payment  thereof, 
was  a  contract  which  could  not  be  impaired  by  legislative  enactments  imposing  onerous  con- 
ditions on  the  transfer  not  contained  in  the  charter  of  the  bank.  Sala  v.  City  of  New  Orleans, 
2  Woods,  194. 

1422.  A  charter  conferred  ux)on  the  proprietors  of  Charles  River  Bridge  the  right  to  be  a 
corporation,  to  build  the  bridge,  and  to  take  toll.  This  being  the  whole  grant,  held,  that  there 
was  no  exclusive  privilege  given  to  them  over  the  waters  of  the  Charles  river  above  or  below 
their  bridge,  no  right  to  erect  another  bridge  themselves,  nor  to  prevent  other  persons  from 
erecting  one,  no  engagement  from  the  state  that  another  should  not  be  erected,  uo  undertak- 
ing not  to  sanction  competition,  nor  to  make  improvements  that  may  diminish  the  amount  of 
their  income,  and  that  no  such  rights  could  be  implied  from  the  charter.  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  ,.420. 

1423.  Where  the  legislature  extended  the  charter  of  a  bridge  company,  and  by  the  same  act 
authorized  the  construction  by  another  company  of  another  bridge  distant  only  a  short  dis- 
tance from  the  old  bridge,  held,  that  by  this  act  the  legislature  asserted  its  right  to  authorize 
improvements  over  the  river  which  would  take  off  a  portion  of  the  travel  from  the  old  bridge 
and  diminish  its  profits,  and  that  the  bridge  company,  in  accepting  this  renewal  of  its  charter, 
could  not  claim  an  exclusive  right  to  bridge  the  river.    Ibid, 

§  1434.  The  legislature  of  Massachusetts  granted  Harvard  College  '*  the  liberty  and  power  " 
to  dispose  of  a  ferry  from  Charlestown  to  Boston  by  lease  or  otherwise.  The  college,  by  its 
lessees  and  agents,  kept  the  ferry  till  1785.  Then  the  legislature  incorporated  "  The  Proprie- 
tors of  the  Charles  River  Bridge,"  granting  to  them  power  to  erect  a  bridge  in  '*  the  place 
where  the  ferry  was  then  kept,''  granting  them  tolls,  limiting  the  charter  to  forty  years,  and 
requiring  them  to  pay  Harvard  College  £300  annually,  and  making  the  bridge,  at  the  expira- 
tion of  the  charter  (which,  however,  was  then  renewed  for  seventy  years),  the  property  of  the 
commonwealth,  saving  a  reasonable  annual  compensation  to  the  college  **for  the  annual 
income  of  the  ferry,  which  they  might  have  received  had  not  the  said  bridge  been  erected.*' 
The  bridge  was  built,  its  charter  extended  as  above,  and  the  college  dues  have  been  regularly 
paid.     Held : 

(1)  That  the  right  to  the  ferry  ceased  and  determined  upon  the  erection  of  the  bridge. 
"  Tlie  ferry  then,  of  necessity,  ceased  to  exist  as  soon  as  the  bridge  was  erected;  and  when  the 
ferry  itself  was  destroyed,  how  can  rights  which  were  incident  to  it  be  supposed  to  survive  ?  " 
(Per  Taney,  C.  J.) 

(2)  That  the  ferry  rights  were  not  transferred  to  the  bridge  company,  the  validity  of  whose 
charter  did  not  depend  upon  the  consent  of  the  college  or  of  any  assignment  by  it. 

(8)  That  the  payment  of  £200  a  year  required  by  law  did  not  make  the  bridge  company  the 
assignee  of  the  college's  ferry  right. 

(4)  That  the  charter  of  the  bridge  must,  as  a  written  instrument,  speak  for  itself  and  be 
interpreted  by  its  own  terms,  and  that  the  pre-existing  ferry  right  could  have  no  influence 
upon  the  construction  of  the  bridge  charter.    Ibid. 
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XI.  Dissolution. 

Summary — Dissolution  not  prevented  by  existence  of  executory  contract,  §1435. —  Rights  of 
creditors,  §§  1426,  1427.— Personal  liability  of  trustees,  §§  1428,  1480,  UdU— Distribution 
of  assets,  §§  1429,  1432,  1437,  Um.— Lands  do  not  revert,  g  1432.— JVb  forfeiturecoUater- 
ally,  §  HS'd.—- Foreign  corporations,  §  14M.— Liability  as  grantee  of  lands,  §  1435.— 
Change  of  charter,  %  1436. —  Liens;  appointment  of  receiver,  §  1433. —  Rights  after  decree 
of  insolvency,  %  1440. 

§  1425.  A  corporation,  by  the  verj  terms  and  nature  of  its  political  existence,  is  subject  to 
dissolution.  The  mere  fact  that  it  has  made  an  executory  contract  not  yet  f  ^y  performed 
will  not  continue  it  in  existence.     Mumma  v.  The  Potomac  Co.,  §^  1411-42. 

§  14!?6.  The  obligations  of  contracts  of  a  corporation  survive  notwithstanding  its  dissolu- 
tion,  and  creditors  may  enforce  their  claims  against  any  property  not  in  the  hands  of  a  bona 
fide  purchaser.    Ibid, 

%  1427.  The  assignment  of  all  the  property  of  a  corporation,  and  the  surrender  and  cancel- 
lation of  its  charter  with  the  consent  of  the  legislature,  does  not  defeat  the  right  of  a  judg- 
meDt  creditor  to  satisfaction  out  of  the  property  which  belonged  to  it.    Ibid, 

§  1438.  Directors  or  managers  of  a  corporation,  who  are  such  at  the  time  of  its  dissolution, 
and  are  by  law  made  trustees  to  wind  up  its  aff<urs,  are  not  personally  liable  to  an  action  at 
law  by  a  creditor,  on  a  debt  due  him  from  the  corpoi'ation.     Horner  v.  Carter,  §§  1443-45. 

§  1429.  The  assets  of  a  corporation  are  applicable,  first,  to  the  payment  of  its  debts,  and 
second,  are  to  be  distributed  pro  rata  among  the  stockholders  of  the  corporation  upon  its  dis- 
solution.   Ibid. 

§  1480.  A  trustee  to  wind  up  a  corporation  and  to  distribute  its  assets,  who  is  guilty  of  mal- 
administration of  his  trust,  may  be  liable  to  an  action  at  law  for  such  mal-administration. 
Ibid. 

g  1431.  Ordinarily,  before  a  proceeding  at  law  can  be  had  against  trustees  to  wind  up  the 
affairs  of  a  corporation  and  to  distribute  its  assets,  a  proceeding  in  equity  for  a  statement  of 
the  trust  must  be  had  in  the  first  instance.  After  such  a  statement,  a  case  at  law  may  be 
maintained  for  the  recovery  by  a  creditor  of  the  sum  ascertained  to  be  due  him  on  said  state- 
ment, but  not  paid  or  properly  accounted  for  by  said  trustees.     Ibid. 

§  1432.  On  the  dissolution  of  a  corporation  its  lands  and  real  property  do  not  revert  to  the 
grantors,  but  all  its  property  is  to  be  used  for  the  payment  of  its  debts.  Any  surplus  re- 
maining after  the  debts  of  the  corporation  are  paid  does  not  belong  to  a  trustee  to  wind  it  up, 
but  must  be  distributed  pro  rata  among  the  stockholders;  and  if,  after  payment  of  the 
corporate  debts,  a  trustee  to  wind  up  the  affairs  of  the  corporation  retains  for  his  own  use  the 
property  of  the  company,  a  stockholder  may  maintain  a  bill  in  equity  to  obtain  from 
the  trustee  his  share  of  the  surplus  remaining  in  the  trustee^s  hands  after  the  payment  of 
debts.  If  the  share  of  the  stockholder  has  been  ascertained  by  the  trustee,  the  stockholder 
may  sue  without  joining  any  of  the  other  stockholders,  but  if  such  be  not  the  case,  all  other 
stockholders  are  interested  in  the  distribution,  and  are  then  proper  parties  to  the  bilL  Bacon 
V.  Robertson,  §§  1446-49. 

§  1438.  On  scire  facias  to  forfeit  the  lands  held  by  a  corporation,  on  account  of  its  alleged 
breach  of  certain  conditions  of  the  grant,  of  suck  lands  to  it,  held,  that  the  forfeiture  of  the 
charter  of  the  company  could  not  be  effected  in  this  collateral  proceeding.  A  charter  can 
only  be  forfeited  by  direct  proceedings  for  that  purpose,  usually  by  bill  in  chancery,  scire 
facias  or  information  in  the  nature  of  a  quo  warranto.  People  of  Vermont  v.  The  Society 
for  Propagation  of  the  Gospel,  §^5  1450-53. 

§  1434.  A  court  cannot  forfeit  the  charter  of  a  foreign  corporation.    Ibid, 

g  1435.  A  corpomtion  grantee  of  lands  is  liable  to  conditions  imposed  upon  grantees  gen- 
erally as  to  payment  of  rent,  cultivation,  etc.,  the  same  as  an  individual  person  who,  as  ^ 
grantee,  would  be  so  liable.     Ibid, 

§  1436.  A  charter  cannot  be  changed  by  stockholders'  default  in  paying,  or  election  to  re- 
tain, a  portion  of  the  capital,  nor  by  a  court  of  equity.    Krebs  t;.  Directors  of  Carlisle  Bank, 

1454-56. 

§  1437.  The  charter  of  a  corporation  coi^titutes  the  law  of  the  partnership  and  permits  no 
inequality  of  liability  between  stockholders  other  than  that  arising  from  the  number  of  shares 
held  by  each  one.  No  change  of  this  principle  is  to  be  presumed  from  the  practice  of  the 
corporation  in  the  division  of  its  profits;  therefore,  held,  that  where  A.  had  paid  $30  on  his 
stock,  B.  $40  on  his  stock,  and  C.  the  full  share  value,  $50,  on  his  stock,  and  the  corporation 
was  dissolved,  its  assets  should  be  distributed  among  the  stockholders  by  paying  to  each 
respectively  who  had  paid  in  on  the  stock  subscribed  or  held  by  him  more  than  the  other 
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stockholders  the  amount  of  such  excess  until  all  the  said  stockholders  were  made  equal  in  the 
amount  paid  in  on  their  respective  shares  of  stock,  after  which  the  distribution  of  assets 
should  be  pro  rata  among  the  stockholders  according  to  the  number  of  shares  held  hy  each. 
Ibid, 

§  14?8.  A  custom  of  officers  of  a  hank  by  which  dividends  were  erroneously  declared  does 
Dot^ind  officers  of  the  bank  in  distributing  its  assets  after  its  dissolution.    Ibid, 

§  1439.  The  appointment  of  a  receiver  of  a  corporation,  made  after  a  lien  has  been  created 
a^inst  its  property,  by  force  of  attachment  proceedings,  vests  such  property  in  the  receiver 
subject  to  the  lien ;  and  while  the  appointment  of  a  receiver  invests  him  with  full  power  to 
sell,  assign  and  con\*ey  all  the  assets  of  a  corporation,  this  does  not  include  the  right  to  the 
possession  and  control  of  property  in  legal  custody  at  the  time  of  his  appointment,  and 
which  is  held  by  legal  process  for  the  benefit  of  creditors  to  whom  the  law  gave  a  lien  for 
the  payment  of  their  claims.  Second  National  Bank  of  Patterson  v.  New  York  Silk  Manu- 
iacturing  Ck>.,  §.:5 1457-61. 

§  1440.  Although  a  decree  of  insolvency  and  injunction,  and  the  appointment  of  a  receiver, 
operati>8  towards  the  dissolution  of  a  corporation,  yet  it  may  continue  to  exercise  its  fran- 
chises and  transact  ordinary  business  in  its  own  name,  subject  to  the  right  of  the  receiver  to 
the  possession  and  control  of  the  property.  Such  corporation  may  appear  in  an  attachment 
suit  against  it  and  remove  the  same  from  the  state  to  a  federal  court.    Ibid* 

lN0EBS.-6ee  §g  1463-1499.] 

MUMMA  V,  THE  POTOMAC  COMPANY. 
(8  Peters,  281-287.    1884.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Washington.  The  case  presented  on 
the  record  is  shortly  this:  The  plaintiff  in  error,  Mumma,  in  June,  1818,  re- 
covered a  judgment  against  the  Potomac  Company  for  the  sum  of  $5,000.  No 
steps  were  taken  to  enforce  the  payment  of  the  judgnient  nor  any  further  pro- 
ceedings had  in  relation  thereto  until  the  18th  day  of  April,  1828,  on  which 
day  a  writ  of  scire  facias  was  issued  from  the  clerk's  office  of  said  court, 
against  the  said  Potomac  Company,  to  revive  said  judgment;  which  case  was 
continued,  by  consent  of  parties,  from  term  to  term,  until  December  term  of 
said  court  in  the  year  1830,  at  which  term  the  following  plea  and  statement 
were  filed  by  consent  of  parties:  ^^The  attorneys  upon  the  record  of  the  said 
defendants  now  here  suggest  and  show  to  the  court,  that,  since  the  rendition 
and  record  of  said  judgment,  the  said  Potomac  Company,  in  due  pursuance 
and  execution  of  the  provisions  of  the  charter  of  the  Chesapeake  and  Ohio 
Canal  Company,  enacted  by  the  states  of  Maryland  and  Virginia,  and  by  the 
congress  of  the  United  States  (4  Stats,  at  L.,  101),  have  duly  signified  their 
assent  to  said  charter,  etc.,  and  have  duly  surrendered  their  charter,  and  con- 
veyed in  due  form  of  law,  to  the  said  Chesapeake  and  Ohio  Canal  Company 
all  the  property,  rights  and  privileges  by  them  owned,  possessed  and  enjoyed 
under  the  same,  which  surrender  and  transfer  from  said  Potomac  Com- 
pany have  been  duly  accepted  by  the  Chesapeake  and  Ohio  Canal  Company, 
as  appears  by  the  corporate  acts  and  proceedings  of  said  company,  and  final 
deed  of  surrender  from  the  said  Potomac  Company,  dated  on  tiie  15th  day  of 
August,  1828,  duly  executed  and  recorded  in  the  several  counties  of  the  states 
of  Virginia  and  Maryland  and  the  District  of  Columbia  wherein  said  Potomac 
Company  held  any  lands,  and  wherein  the  canals  and  works  of  said  company 
were  situated ;  which  said  corporate  acts  and  proceedings  the  said  attorneys 
here  bring  into  court,  etc.,  whereby,  the  said  attorneys  say,  the  charter  of  the 
said  Potomac  Company  became  and  is  vacated  and  annulled,  and  the  company 
and  the  corporate  franchises  of  the  same  are  extinct/'  etc.     Whereupon,  the 
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following  statement  and  agreement  were  entered  into  and  signed  by  the  coun- 
sel for  both  parties,  and  made  a  part  of  the  record :  "  The  truth  of  the  abo\re 
suggestion  is  admitted,  and  it  is  agreed  to  be  submitted  to  the  court  whether, 
under  such  circumstances,  any  judgment  can  be  rendered  against  the  Potomac 
Company  upon  this  scire  faciasy  reviving  the  judgment  in  said  writ  mentioned, 
and  that  reference  for  the  said  corporate  acts  and  proceedings,  and  the  deed  in 
the  above  suggestion  mentioned,  bo  had  to  the  printed  collection  of  acts,  etc., 
etc.,  printed  and  published  by  authority  of  the  president  and  directors  of  the 
Chesapeake  and  Ohio  Canal  Company  in  1S2S." 

Upon  this  statement  and  agreement  the  circuit  court  gave  judgment  that 
the  plaintiff  take  nothing  by  his  writ,  and  the  question  now  is  whether  this 
judgment  is  warranted  by  law.  Two  points  have  been  made  at  the  bar.  1. 
That  the  corporate  existence  of  the  Potomac  Company  was  not  so  totally 
destroyed  by  the  operation  of  the  deed  of  surrender  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of  surrender  vio- 
lates the  obligation  of  the  contracts  of  the  company,  and  that  the  legislative 
acts  of  Virginia  and  Maryland,  though  conSrmed  by  the  congress  of  the 
United  States,  are  on  this  account  void,  and  can  have  no  legal  effect. 

We  think  that  the  agreement  of  the  parties  completely  covers  the  first  point, 
and  precludes  any  examination  of  it.  That  agreement  admits  the  truth  of  the 
suggestions  in  the  plea  of  the  attorneys  for  the  Potomac  Company;  and  by 
that  it  is  averred  that  the  charter  of  the  Potomac  Company  was  duly  surren- 
dered to  the  Chesapeake  and  Ohio  Canal  Company,  and  was  duly  accepted  by 
the  latter;  and, that  thereby  the  charter  of  the  Potomac  Company  became  and 
is  vacated  and  annulled.  And  if  we  were  at  liberty  to  consider  the  last  aver- 
ment, not  as  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  the  same  result 
would  follow;  for  the  thirteenth  section  of  the  act  of  Virginia  of  January, 
1824,  incorporating  the  Chesapeake  and  Ohio  Canal  Company,  declares  that, 
upon  such  surrender  and  acceptance,  ^'  the  charter  of  the  Potomac  Company 
shall  be,  and  the  same  is  hereb\%  vacated  and  annulled,  and  all  the  powers  and 
rights  thereby  granted  to  the  Potomac  Company  shall  be  vested  in  the  com- 
pany hereby  incorporated." 

§  144K  Tlie  obligation,  of  contracts  of  a  corporation  survives  notwithstanding 
its  dissolution*  and  creditors  may  enforce  tlieir  claims  against  any  property  not 
in  the  hands  of  q,  bona  fide  purchaser. 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an  end  of  the 
cause;  for  there  is  no  pretense  to  say  that  a  scire  facias  can  be  maintained, and 
a  judgment  had  thereon,  against  a  dead  corporation,  any  more  than  against  a 
dead  man.  We  are  of  opinion  that  the  dissolution  of  the  corporation,  under 
the  acts  of  Virginia  and  Maryland  (even  supposing  the  act  of  confirmation  of 
congress  out  of  the  way),  cannot  in  any  just  sense  be  considered,  within  the 
clause  of  the  constitution  of  the  United  States  on  this  subject,  an  impairing  of 
the  obligation  of  the  contracts  of  the  company  by  those  states  any  more  than 
the  death  of  a  private  person  can  be  said  to  impair  the  obligation  of  his 
contracts.  The  obligation  of  those  contracts  survives,  and  the  creditors  majr 
enforce  their  claims  against  any  property  belonging  to  the  corporation  which 
has  not  passed  into  the  hands  of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company,  or  for  the  stockholders  thereof,  at  the  time  of  its  dissolution, 
in  any  mode  permitted  by  the  local  laws.  Besides,  the  twelfth  section  of  the 
act  incorporating  the  Chesapeake  and  Ohio  Canal  Company  makes  it  the  duty  of 
the  president  and  directors  of  that  company,  so  long  as  there  shall  be  and  re- 
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main  any  creditor  of  the  Potomac  Company,  who  shall  not  have  vested  his 
demand  against  the  same  in  the  stock  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany (which  the  act  enables  him  to  do),  to  pay  to  such  creditor  or  creditors, 
annually,  such  dividend  or  proportion  of  the  net  amount  of  the  revenues  of  the 
Potomac  Company,  on  an  average  of  the  last  five  years  preceding  the  organi- 
zation of  the  said  Chesapeake  and  Ohio  Canal  Company,  as  the  demand  of  the 
said  creditor  or  creditors  at  that  time  may  bear  to  the  whole  debt  of  $175,800 
(the  supposed  aggregate  amount  of  the  debts  of  the  Potomac  Company).  So 
that  here  is  provided  an  equitable  mode  of  distributing  the  assets  of  the  com- 
pany among  its  creditors,  by  an  apportionment  of  its  revenues  in  the  only 
mode  in  which  it  could  be  practically  done  upon  its  dissolution,  a  mode  analo- 
gous to  the  distribution  of  the  assets  of  a  deceased  insolvent  debtor. 

§  1443.  A  CO"'  oration^  by  the  very  terms  and  nature  of  its  political  existence^ 
is  svbject  to  Ith^  .^ation.  An  unperformed  executory  contract  will  not  continue 
it  in  esse, 

Indepen:Ient  of  this  view  of  the  matter,  it  would  be  extremely  difficult,  to 
maintain  the  doctrine  contended  for  by  the  plaintiff  in  error  upon  general 
principles.  A  corporation,  by  the  very  terms  and  nature  of  its  political  exist- 
ence, is  subject  to  dissolution,  by  a  surrender  of  its  corporate  franchises,  and  by 
a  forfeiture  of  them  for  wilful  misuser  and  non-user.  Every  creditor  must  be 
presumed  to  understand  the  nature  and  incidents  of  such  a  body  politic,  and 
to  contract  with  reference  to  them.  And  it  would  be  a  doctrine  new  in  the 
law  that  the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy  and  the  nature  and 
objects  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  ought  to  be  affirmed.  But  as  there  is  no  such 
corporation  in  esse  as  the  Potomac  Company,  there  can  be  no  costs  awarded 
to  it. 

HORNER  V.  CARTER. 
(Circuit  Court  for  Missouri:  8  McCrary,  595-599.    1882.) 

Opinion  by  Treat,  J. 

Statement  of  Facts. —  The  proposition  involved  arises  under  section  744  of 
the  Revised  Statutes  of  Missouri.  That  section  is  in  these  words:  "Upon  the 
dissolution  of  any  corporation  .  .  .  the  president  and  directors,  or  mana- 
gers of  the  affairs,  of  said  corporation  at  the  time  of  its  dissolution,  by  what- 
ever name  they  may  be  known  in  law,  shall  be  trustees  of  such  corporation, 
with  full  powers  to  settle  the  affairs,  collect  the  outstanding  debts,  and  divide 
the  moneys  and  other  property  among  the  stockholders,  after  paying  the  debts 
due  and  owing  by  such  corporation  at  the  time  of  its  dissolution,  as  far  as  such 
money  and  property  will  enable  them;  to  sue  for  and  recover  such  debts  and 
property  by  the  name  of  trustees  of  such  corporation,  describing  it  by  the 
corporation  name,  and  may  be  sqed  by  the  same ;  and  such  trustees  shall  be 
jointly  and  severally  responsible  to  the  creditors  and  stockholders  of  such  cor- 
poration to  the  extent  of  its  property  and  effects  that  shall  have  come  into 

their  hands." 

§  1443.  Trustees  to  wind  up  a  company  are  not  personally  liaMe  for  its  debts. 

The  plaintiffs  have  sued,  under  an  alleged  demand  against  a  dissolved  corpo- 
ration, the  two  defendants,  on  the  ground  that  at  the  date  of  the  dissolution 
they  were  directors  or  managers  of  said  corporation.    Is  such  a  case  main- 
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tainable  at  law?  In  courts  where  state  statutes  have  not  commingled  law  and 
equity  proceedings,  and  where  there  are  no  statutes  controlling  or  subverting 
recognized  proceedings  in  equity,  no  question  would  be  debatable  in  a  case  like 
the  present.  Does  the  statute  quoted  subvert  the  recognized  rules  in  equity,  or 
substitute  therefor  a  new  mode  of  proceedings,  or  merely  give  an  additional 
remedy? 

§  1 444.  Under  the  Revised  Statutes  of  Missouri^  section  HJ^  the  assets  of  dis- 
solved corporations  mtist  be  distributed  pro  rata  among  their  creditors, 

A  corporation  is  liable  for  its  debts.  If  it  is  dissolved,  its  directors  and 
managers  must,  under  the  statute,  as  trustees,  proceed  to  wind  it  up.  They 
must,  as  such  trustees,  apply  the  assets  in  their  bands  to  the  pa}' men t  of  said 
debts  in  the  first  instance,  and  are  "jointly  and  severally  responsible"  to  the 
extent  of  assets  which  have  come  into  their  hands  for  its  taithful  administra- 
tion. If  the  corporation  is  dissolved,  it  may  be  that  no  neea  v:sts  under  the 
statute  for  a  suit  against  it  to  establish  the  supposed  debt  beturo  proceeding 
further,  as  would  have  ordinarily  been  the  case  in  equity  against  an  existing 
corporation;  that  is,  first  obtain  judgment  against  the  corporation.  The' Mis- 
souri statute  does  not  contemplate  that  suits  at  law  may  be  brought  by  each 
creditor  against  such  statutory  trustees,  and  judgment  had  accordingly  against 
them  personally,  irrespective  of  the  extent  ot  assets  in  their  hands,  and  of  the 
many  demands  that  may  exist  against  the  same  for  pro  rata  distribution.  It 
may  be,  if  no  demand  save  plaintiff^s  exists,  and  the  assets  are  equal  thereto, 
he  may  pursue  the  trustees  therefor  at  law.  To  do  so  at  law  his  averments 
must  be  accordingly,  and  must  be  such  as  to  show  by  facts  stated  what  will 
enable  the  court  to  determine  as  a  matter  of  law  that  a  dissolution  has  oc- 
curred whereby  the  defendants  have  become  statutory  trustees;  also  that  there 
were  assets  in  the  hands  of  said  trustees  applicable  to  the  payment  of  the 
plaintiff's  demands,  and  equal  to  the  amount  claimed,  there  being  no  other  de- 
mands prior  or  equal  in  right  against  said  assets.  If  this  course  is  to  be  par- 
sued,, instead  of  the  usual  one  in  equity,  it  is  evident  that  the  trust  estate  must 
have  been  first  settled,  or  that  the  plaintiff's  demand  is  the  sole  one. 

§  1445.  When  a  creditor  of  a  dissolved  corporation  can  maintain  an  action 
against  t?ie  president  and  directorsj  who  have  divided  the  assets  of  the  corpora- 
tion among  its  stockholders  or  converted  them  to  their  own  use. 

It  seems  that  the  statute  contemplates  a  mode  of  winding  up  a  dissolved 
corporation,  whereby  its  directors  or  managers  are  charged  w^ith  a  trust  en- 
forceable against  them  as  trustees.  They  are  jointly  and  severally  responsible 
for  the  due  administration  of  the  trust,  but  are  not  jointly  or  severally  KaJfo 
for  the  debts  of  the  dissolved  corporation,  irrespective  of  its  assets,  and  the 
legal  and  equitable  mode  of  distributing  the  same.  It  may  be  that  if  their 
maladministration  of  the  trust  had  caused  the  plaintiff  to  suffer,  an  action  at 
law  would  lie  against  them  personally ;  and,  if  so,  the  petition  should  be  full 
enough  to  show  that  personal  liability  had  supervened  their  representative  lia- 
bility. The  petition  avers,  in  the  affirmative,  that  without  paying  the  debts  of 
the  corporation  they  had  divided  the  assets  among  the  stockholders,  or  had  ap- 
propriated said  assets  to  their  personal  use.  If  said  trustees  have  so  done,  they 
ought  to  answer  to  the  plaintiff,  and  to  all  other  creditors,  for  the  value  of 
assets  by  them  received,  to  the  extent  that  said  assets  would  meet  pro  rata  the 
demands  of  the  outstanding  creditors.  What  is  that  pro  rata^  and  how  ascer- 
tained? Can  one  creditor  sue  for  his  individual  demand,  and  bold  said  trustees 
personally  liable,  without  regard  to  other  creditors  equal  in  right?    Tbe  lii&it- 
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ation  of  the  statute  is,  properly,  to  the  extent  of  assets  which  have  gone  into 
their  hands,  and  no  further.  Hence,  the  demurrer  is  well  taken,  for  it  does  not 
appear  in  the  petition  that  defendants  were  liable  to  the  plaintiff  without  a 
prior  settlement  of  the  trust  estate.  No  such  settlement  is  averred,  and  the 
plaintiffs  are  creditors  at  large  against  the  dissolved  corporation.  As  the  stat- 
ute has  not,  so  far  as  known,  received  any  judicial  interpretation,  this  court 
must  decide,  as  of  first  impression,  what  its  force  and  effect  may  be.  Without 
stating  what  may  be  allowable  under  its  provisions  in  possible  cases,  the  decis- 
ion of  this  court  is  that  the  statute  contemplates  a  proceeding  in  equity  for 
the  settlement  of  the  trust  in  the  first  instance;  and  possibly,  after  such  settle- 
ment, a<^ase  at  law  for  the  recovery  by  a  creditor  of  the  sum  ascertained  to 
be  due  to  him  on  said  settlement,  not  paid  or  properly  accounted  for  by  said' 
trustees ;  or,  at  the  furthest,  that  there  was  no  demand  by  a  creditor,  save 
plaintifi's,  againsjb  said  estate,  whose  assets  were  equal  to  the  payment  thereof, 
whfch  had  been  misapplied  or  converted  by  the  defendants  to  the  wrong  and 
injury  of  the  plaintiffs.  Any  other  rule  would  pervert  the  statute  into  mani- 
fest injustice,  not  against  the  enforced  trustees  alone,  but  also  against  all  other 
creditors  equal  in  right. 

There  is  a  technical  question  not  decided,  viz.:  whether  the  general  allega- 
tion that  the  corporation  is  dfssolved  is  sufficient,  or  whether  the  facts  out  of 
which  dissolution  results  should  not  be  averred.  There  are  various  modes  of 
working  a  dissolution, —  some  by  formal  process  through  due  proceedings  at 
law;  and  it  ma}'  be,  within  the  statute  quoted,  a  practical  dissolution  through 
certain  facts  whereby  the  duties  and  obligations  mentioned  are  devolved  upon 
the  directors  or  managers.  Have  not  such  parties,  as  enforced  trustees,  a  right 
to  controvert  the  facts  upon  which  plaintiffs  rely  to  make  them  responsible? 
Demurrer  sustained. 

BACON  V.  ROBERTSON. 
(18  Howard,  48(M89.    1855.) 

Appea^l  from  TT.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Opinion  by  Mr.  Justice  Campbell. 

Statement  of  Facts. —  This  bill  was  filed  in  the  circuit  court  against  William 
Kobertson,  a  trustee  appointed  to  liquidate  the  affairs  of  the  late  Commercial 
Bank  of  Natchez,  Mississippi,  and  such  of  the  stockholders  of  the  bank  as  are 
citizens  of  that  state,  and  is  prosecuted  by  a  number  of  stockholders,  owning 
one-fifth  part  of  the  capital  stock  for  themselves,  and  such  of  the  stockholders 
as  are  citizens  of  Mississippi,  or  defendants  in  the  bill. 

The  Commercial  Bank  was  incorporated  and  organized  under  enactments  of 
the  legislature  in  1830,  with  a  capital  of  $3,050,000,  divided  into  shares  of  $100 
each,  which  are  now  distributed  among  two  hundred  and  eighty  persons.  The 
corporation  carried  on  the  business  of  banking  through  the  agency  of  presi- 
dents, directors,  cashiers,  and  other  officers,  at  Natchez,  and  four  other  towns 
of  Mississippi,  for  a  number  of  years.  During  this  time  there  was  a  temporary 
saspension  of  specie  payments,  which  the  bill  avers  to  have  been  accidental, 
and  to  have  formed  the  only  ground  for  the  proceedings  taken  against  the 
corporation.  In  June,  1845,  the  circuit  court  of  Adams  county  rendered  a 
judgment  against  the  bank,  upon  an  information  in  the  nature  of  a,  quo  war- 
ranto preferred  pursuant  to  the  act  of  the  legislature  of  July,  1813.  By  this 
judgment  the  bank  was  "prejudged  and  excluded  from  further  holding  or 
exercising  the  liberties,  privileges  and  franchises  granted  by  the  said  charter^" 
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"the  liberties,  privileges  and  franchises  granted  to  the  bank  were  seized"  by 
the  state;  the  ''property,  books  and  assets  of  the  bank"  were  adjudged  to  be 
seized  and  delivered  to  a  trustee,  who  might  have  execution  therefor.  "William 
Robertson  was  appointed  that  trustee  "  to  take  charge  of  the  books  and  assets 
of  the  bank."  His  duties  are  declared,  conformably  to  the  act  of  1843,  which 
will  be  considered  in  another  part  of  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  the  spring  session  of  the 
high  court  of  errors  and  appeals,  in  1846,  it  was  affirmed.  William  Robertson 
entered  upon  the  office  of  trustee  in  July,  1846.  He  took  possession  of  money, 
stocks,  evidences  of  debt  and  real -estate  having  a  nominal  value  of  near  four 
millions  of  dollars,  and  continues  to  hold  them,  except  ia  so  far  as  he  has  ap- 
plied them  to  the  payment  of  the  charges  of  the  trust  and  the  debts  of  the 
corporation.  The  bill  alleges  that  all  the  debts  have  been  paid,  and  that  only 
a  small  sum  is  due  for  costs,  and  that  property  of  great  value,  consisting  of 
money,  stocks,  evidences  of .  debt,  bonds,  and  personalty,  remains  with  the 
trustee,  who  refuses  to  account  for  them  to  the  stockholders.  The  object  of 
the  bill  is  to  establish  the  title  of  the  stockholders  to  this  surplus,  and  to  ob- 
tain the  ratable  shares  of  such  of  them  as  are  able  and  willing  to  join  as  plaint- 
iffs in  this  suit.  The  bill  names  a  number  of  the  stockholders  as  parties,  and 
is  fitted  to  embrace  all  by  the  representation  of  th^ese.  The  defendants  joined 
in  a  general  demurrer  to  the  bill;  a  decree  of  dismissal  was  rendered  at  the 
bearing  at  the  circuit,  and,  by  appeal,  was  taken  up  to  this  court  to  revise  that 
decision. 

When  the  defendant  Robertson  assumed  the  office  of  trustee,  his  duties 
were  defined  by  two  acts  of  the  legislature  of  Mississippi.  The  act  of  July, 
1843,  directed  the  institution  of  suits  against  such  of  the  banking  corporations 
of  the  state  as  had  violated  their  charters  in  such  a  manner  as  to  incur  their 
forfeiture,  and  prescribed  the  form  of  the  suits  for  the  enforcement  of  that 
forfeiture.  It  enacted  "that,  upon  a  judgment  of  forfeiture  against  any  bank, 
the  debtors  of  the  bank  shall  not  be  released  from  their  debts  and  liabilities  to 
the  same;'^  but  it  was  made  the  duty  of  the  circuit  court  rendering  the  said 
judgment  to  appoint  one  or  more  trustees  to  take  charge  of  the  books  and  assets 
of  the  banks;  who  should  sue  for  and  collect  all  debts  due  such  bank,  and  sell 
and  dispose  of  all  property  owned  by  it,  or  held  by  others  for  its  use;  and  the 
proceeds  of  the  debts,  when  collected,  and  of  the  property  when  sold,  to  apply, 
as  may  hereafter  be  directed  by  law,  to  the  payment  of  thedebU  of  such  bank. 
The  trustee  was  made  subject  to  a  criminal  prosecution  for  embe^lement,  con- 
version of  the  trust  property,  as  a  failure  to  account  fpr  it  according  to  law; 
and  both  acts  prescribed  a  bond  to  be  given  to  secure  the  faithful  performance 
of  his  duty.  The  act  of  February,  1846,  amended  and  enlarged  the  scope  of 
the  act  of  1843,  and  was  applicable  to  all  trustees  appointed  under  either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee  to  obtain  the 
control  of  the  corporate  property;  for  an  inventory  to  be  made  to  the  firet' 
court,  after  his  appointment;  for  an  order  of  sale  of  all  the  corporate  prop- 
erty at  auction,  for  cash,  after  a  notice  of  ninety  days,  at  specified  places;  for 
commissioners  to  audit  the  claims  against  the  banks,  and  for  their  presentation 
to  these  commissioners;  for  early  decisions  upon  the  exceptions  to  their  report; 
for  a  final  decree  of  distribution,  first,  in  the  payment  of  expenses,  then  pub- 
lic dues,  costs  and  fees,  the  debts  reported,  and,  lastly,  "the  surplus,  if  any, 
shall  be  ratably  distributed  among  the  stockholders."  There  was  a  provision 
that  the  bills  of  the  bank  should  be  receivable  for  debts,  and  that  the  debtor 
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might  redeem  from  any  purchaser  of  his  debt  or  obligation  (so  sold),  during 
two  years,  by  paying  the  purchase  money,  all  costs,  and  twelve  and  a  half  per 
cent,  interest.  The  object  of  the  two  statutes  can  hardly  be  misconceived. 
They  are  parts  of  a  system,  the  latter  act  being  auxiliary  to,  and  adopted  in 
aid  of,  the  provisions  of  the  earlier  act  of  1843  —  the  two  acts  containing  the 
full  expression  of  the  will  of  the  legislature.  The  circumstances  of  the  legis- 
lature enabled  it  to  defer  the  proihulgation  of  its  entire  policy  until  the  year 
1846.  The  exigencies  of  the  state  were  entirely  answered  by  the  directions 
given  in  1843  to  the  executive  ofiiQers  to  take  initiatory  measures  for  placing 
these  corporations  under  restraint,  and  for  the  security  of  their  property.  To 
effectuate  these  involved  delay  and  litigation,  and  the  legislature  might  well 
await  their  issue  before  unfolding  their  whole  plan  of  liquidation  and  settle- 
ment. The  two  statutes  which  embody  it  have  formed  the  subject  of  much 
discussion  in  the  courts  of  Mississippi,  and  diffipulty  has  been  experienced  there 
in  carrying  them  into  execution.  No  suit  has  been  instituted  there  by  the 
stockholders,  though  thair  rights  have  baen  incidentally  debated,  both  at  the 
bar  and  by  the  supreme  appellate  court.  To  comprehend  the  import  of  this 
legislation,  we  must  consider  the  mischiefs  it  was  designed  to  prevent  or  remove, 
and  the  mode  adopted  to  accomplish  the  end ;  for  the  legislation  is  of  a  char- 
acter wholly  remedial. 

§  1 446.  History  of  the  law  as  to  dissolution  of  corporations  hy  courts. 

The  common  law  of  Great  Britain  was  deficient  in  supplying  the  instru- 
mentalities for  a  speedy  and  just  settlement  of  the  affairs  of  an  insolvent  cor- 
poration whose  charter  had  been  forfeited  by  a  judicial  sentence.  The  opinion 
usually  expressed  as  to  the  effect  of  such  a  sentence  was  unsatisfactory  and 
questioned.  There  had  been  instances  in  Great  Britain  of  the  dissolution  of 
public  or  ecclesiastical  corporations  by  the  exertion  of  the  public  authority,  or 
as  a  consequence  of  the  death  of  their  members,  and  parliament  and  the  courts 
had  affirmed  in  these  instances  that  the  endowments  they  had  received  from 
the  prince  or  pious  founders  would  revert  in  such  a  case.  Stat,  de  terris  Tem- 
plariorum,  17  Edw.  XL;  Dean  and  Canons  of  Windsor,  Godb.,  211;  Johnson  t;. 
Norway,  Winch.,  37;  Owen,  73;  6  Vin.  Abr.,  280.  What  was  to  become  of 
their  personal  estate  and  of  their  debts  and  credits  had  not  been  settled  in  any 
adjudged  case,  and  as  was  said  by  Pollexfen  in  the  argument  of  the  quo  warranto 
against  the  city  of  London,  was  perhaps  "nori  dpfinitur  in  jareP  Solicitor 
Fmch,  who  argued  for  the  crown  in  that  cause,  admitted,  "I  do  not  find  any 
judgment  in  a  <iuo  warranto  of  a  corporation  being  forfeited."  Treby,  on  be- 
half of  the  city,  said,  "the  dissolving  a  corporation  by  a  judgment  in  law,  as  is 
here  sought,  I  believe  is  a  thing  that  never  cam3  within  the  compass  of  any 
man's  imagmation  till  now;  no,  not  so  much  as  in  the  putting  of  a  case.  For 
in  all  my  search  (and  upon  this  occasion  I  have  bestowed  a  great  deal  of  time 
in  seai^ching)  I  cannot  find  that  it  ever  so  much  as  entered  into  the  conception 
of  any  man  before;  and  I  am  the  more  confirmed  in  it  because  so  learned  a 
gentleman  as  Mr.  Solicitor  has  not  cited  any  one  such  case  wherein  it  has  been 
(I  do  not  say  adjudged  but)  even  so  much  as  questioned  or  attempted;  and^ 
therefore,  I  may  very  boldly  call  this  a  case  primcB  impressionist  The  argu- 
ment of  Pollexfen  was  equally  positive.  The  power  of  courts  to  adjudge  a 
forfeiture  so  as  to  dissolve  a  corporation  was  affirmed  in  that  case,  but  the  effect 
of  that  judgment  was  not  illustrated  by  any  execution,  and  the  courts  were  re- 
lieved from  their  embarrassment  by  an  act  of  parliament  annulling  it.     Smith's 

Case,  4  Mod.,  53;  Skin.,  310;  8  St,  Tri.,  1042,  1057,  1283.    Nor  have  the  dis- 
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cussions  since  the  revolution  extended  oar  knowledge  upon  this  intricate  sub- 
ject. The  case  of  Eex  v,  Aniery,  ^  Durn.  &  E.,  515,  has  exerted  much  influence 
upon  text  writers.  The  questions  were  whether  a  judgment  of  seizure  quousqtie 
upon  a  default  was  final,  and,  if  so,  whether  the  king's  grant  of  pardon  and 
restitution  would  overreach  and  defeat  a  charter  granting  to  a  new  body  of 
men  the  same  liberties  intermediate  the  seizure  and  the  pardon.  The  king's 
bench,  relying  upon  the  Year-book  of  15  Edw.  IV.,  declared  the  judgment  to- 
be  final  and  the  new  charter  irrepealable.  But  the  bouse  of  lords  reversed  the 
judgment.  The  judges,  upon  an  examination  of  the  original  roll  of  the  case  in 
the  Year-book,  discovered  that  it  did  not  support  the  conclusion  drawn  from  it^ 
and  Chief  Baron  Eyre  says,  "  that  Lord  Coke  had  adopted  the  doctrine  too 
hastily."  The  discussions  upon  this  case  show  how  much  the  knowledge  of  the 
writ  of  quo  warranto,  as  it  had  been  used  and  applied  under  the  Plantagenets 
and  Tudors,  had  gone  from  the  memories  of  courts  and  lawyers.  4  D.  &  R, 
122;  Tan.  on  Quo  Warranto,  24.  In  Colchester  v.  Seaber,  3  Burr.,  1866,  where 
the  suit  was  upon  a  bond,  and  the  defense  was  that  certain  facts  had  occurred 
to  dissolve  the  corporation,  and  that  the  creditor's  claim  was  extinguished  on 
the  bond.  Lord  Mansfield  said,  "  without  an  express  authority,  so  strong  as  not 
to  be  gotten  over,  we  ought  not  to  determine  a  case  so  much  against  reason  as 
that  parliament  should  be  obliged  to  interfere."  The  question  occurs  here, 
could  parliament  interfere?  And  the  answer  would  be  by  their  authorizing  a 
suit  to  be  brought  notwithstanding  the  dissolution.  These  are  all  cases  of 
municipal  corporations  where  the  corporations  had  no  rights  in  the  property  of 
the  corporation  in  severalty.  The  courts  of  Westminster  have  found  much 
difliculty  in  applying  the  principles  settled  in  regard  to  such  to  the  commercial 
and  trading  corporations  that  have  come  into  existence  during  this  century. 
The  courts  there  within  the  last  twelve  months  have  been  troubled  to  discuss 
whether  a  commercial  corporation  could  recover  damages  for  the  breach  of  a 
parol  contract,  or  whether  the  contract  should  have  had  a  seal  to  make  it 
valid.  Austra.  K.  M.  N.  Co.  v.  Marzetti,  32  Eng.  Law  &  Eq.,  72;  3  id.,  420.  It 
may  be  admitted  that  the  courts  of  law  could  not  give  any  relief  to  the  share- 
holders of  a  corporation  disfranchised  by  a  judicial  sentence  in  respect  to  a 
corporate  right.  Their  modes  of  proceeding  do  not  provide  for  the  case,  as 
they  have  not  for  many  others.  1  Plow.,  276,  277;  Richards  v,  Richards,  2 
Barn.  &  Ad.,  447;  Will.  Ex.,  1129.  But  this  concession  does  not  involve  an 
acknowledgment  that  the  rights  of  the  corporations  are  extinguished.  Courts 
of  chancery  have  been  forced  into  a  closer  contact  with  these  associations,  and 
have  formed  a  more  rational  conception  of  their  constitution  and  a  more 
accurate  estimate  of  their  importance  to  the  industrial  relations  of  society* 
Those  courts  have  evinced  a  spirit  of  accommodation  of  their  modes  of  pro- 
ceeding so  as  to  adapt  them  to  the  changing  exigencies  of  society. 

Lord  Cottenham,  in  Wallworth  v.  Holt,  4  Mylne  &  C,  635,  in  reference  to 
the  conduct  of  suits  in  which  similar  associations  were  concerned,  said :  "I 
think  it  is  the  duty  of  this  court  to  adapt  its  practice  and  course  of  proceeding 
to  the  existing  state  of  society,  and  not,  by  too  strict  an  adherence  to  rules 
and  forms  established  under  dlfiferent  circumstances,  to  decline  to  administer 
justice  and  to  enforce  rights  for  which  there  is  no  other  remedy."  In  the  same 
spirit.  Sir  James  Wigram,  V.  C,  observes:  "Corporations  of  this  kind  are  in 
truth  little  more  than  private  partnerships;  and  in  cases  which  may  be  easily 
suggested,  it  would  be  too  much  to  hold  that  a  society  of  private  persons  asso- 
ciated together  in  undertakings  which,  though  certainly  beneficial  to  the  public,. 
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are  nevertheless  matters  of  private  property,  are  to  be  deprived  of  their  civil 
rights  inter  «<?,  because,  in  order  to  make  their  common  objects  more  attainable, 
the  crown  or  legislature  have  conferred  upon  them  the  benefit  of  a  corporate 
character."  Foss  v.  Harbottle,  2  Hare,  491.  These  just  views,  which  have 
afforded  to  wise  chancellors  a  sufficient  motive  to  enlarge  the  scope  and  relax 
the  rigor  of  the  rules  of  chancery  proceeding,  so  as  to  bring  the  civil  rights  of 
individuals  in  whatever  form  they  may  exist,  or  however  complicated  or  rami- 
fied, under  the  protection  of  legitimate  judicial  administration,  have  been 
adopted  in  the  United  States,  not  simply  for  the  improvement  of  methods  of 
proceeding,  but  also  for  the  adjustment  of  rights  and  the  assertion  of  respon- 
sibilities among  the  members  of  such  associations.  In  The  Bank  of  United 
States  V,  Deveaux,  5  Cranch,  61,  this  court  held  "that  the  technical  definition 
of  a  corporation  does  not  uniformly  circumscribe  its  capacities,  but  that  courts 
for  legitimate  purposes  will  contemplate  it  more  substantially;  and  the  court 
in  that  case  allowed  the  corporation  to  use  its  corporate  name  for  the  purposes 
of  suit  in  the  courts  of  the  United  States  to  represent  the  civil  capacities  of 
the  persons  who  composed  it.  So  the  court  has  held  that  corporate  acts  need 
not  to  be  evinced  by  writing,  nor  corporate  contracts  by  a  common  seal ;  that 
corporations  are  liable  on  contracts  made  or  defaults  or  torts  committed  by 
their  officers  or  agents  in  the  course  of  their  employment.  12  Wheat.,  40;  id., 
64  (§§  843-854, /?w/?ra) ;  6  How.,  344;  14  id.,  468.  In  Lenox  v.  Roberts,  2 
Wheat..  373,  the  court  gave  effect  to  a  general  assignment  of  a  corporation 
of  its  chosea  in  action  made  in  anticipation  of  the  expiration  of  its  charter,  and 
which  was  designed  to  preserve  to  the  corporators  their  rights  of  property. 
In  Mumma  v.  Potomac  Co.,  8  Pet.,  2S1  (§§  1441-42,  supra),  it  held  tiiat  the 
assignment  of  all  the  property  of  a  corporation  and  the  surrender  and  cancel- 
lation of  its  charter  with  the  consent  of  the  legislature,  did  not  defeat  the  right 
of  the  judgment  creditor  to  satisfaction  out  of  the  property  which  had  belonged 
to  it.  The  power,  of  courts  of  equity  in  cases  like  these  was  recognized  as 
adequate  to  maintain  the  rights  of  the  parties  beneficially  interested,  and  this 
doctrine  was  repeated  and  developed  in  Curran  v.  Arkansas,  15  How.,  304 
(§§  1316-29,  nupra). 

§  1 447.  On  dissolution  of  corporation^  equity  will  protect  rights  of  stock- 
holders. 

The  tendency  of  the  discussions  and  judgments  of  the  court  of  chancery  in 
Great  Britain,  and  of  the  courts  of  this  country,  is  to  concede  the  existence  of 
a  distinct  and  positive  right  of  property  in  the  individuals  composing  the  cor- 
poration, in  its  capital  and  business,  which  is  subject  in  the  main  to  the  man- 
agement and  control  of  the  corporation  itself;  but  that  cases  may  arise  where 
the  corporators  may  assert  not  only  their  own  rights,  but  the  rights  of  the 
corporate  body.  And  no  reason  can  bo  given  why  the  dissolution  of  a  corpo- 
ration, whether  by  judicial  sentence  or  otherwise,  whose  capital  was  contrib- 
uted by  shareholders,  for  a  lawful  and  perhaps  laudable  enterprise,  with  the 
consent  of  the  legislature,  should  suspend  the  operation  of  these  principles,  or 
hinder  the  effective  interference  of  the  court  of  chancery  for  the  preservation 
of  individual  rights  of  property  in  such  a  case.  The  withdrawal  of  the 
charter  —  that  is,  the  right  to  use  the  corporate  name  for  the  purposes  of  suits 
before  the  ordinary  tribunals —  is  such  a  substantial  impediment  to  the  prose- 
cution of  the  rights  of  the  parties  interested,  whether  creditors  or  debtors,  as 
would  authorizd  equitable  interposition  in  their  behalf,  within  the  doctrine  of 
chancery  precedents.    Stainton  v.  Carron  Co.,  23  Eng.  L.  &  E.,  315;  Travis  v. 
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Milne,  9  Hare,  141 ;  2  id.,  491.  For  the  sentence  of  forfeiture  does  not  at'ain 
the  rights  of  property  of  the  corporators  or  corpora;tion,  for  then  the  state 
would  appropriate  it.  If  those  rights  are  put  an  end  to,  it  would  seem  to  be 
rather  from  a  careless  disregard,  or  hardened  and  reckless  indiflference  to  con- 
sequences, on  the  part  of  the  public  authority,  than  from  any  preconceived 
plan  or  purpose.  For,  according  to  the  doctrine  of  the  text  writers  on  this 
subject,  the  consequences  are  visited  without  any  discrimination;  the  losses  are 
imposed  upon  those  who  are  not  blameworthj^  and  the  benefits  are  accumulated 
upon  those  who  are  without  desert. 

§  1 448.  Lands  of  mercantile  corporation  do  not  revert  to  grantor  on  dissdu- 
tion  of  corporation. 

The  effects  of  a  dissolution  of  a  corporation  are  usually  described  to  be,  the 
reversion  of  the  lands  to  those  who  had  granted  them ;  the  extinguishment  of 
the  debts,  either  to  or  from  the  corporate  body,  so  that  they  are  not  a  charge 
nor  a  benefit  to  the  members.  The  instances  which  support  the  dictum  in  ref- 
erence to  the  lands  consist  of  the  statutes  and  judgments  which  followed  the 
suppression  of  the  military  and  religious  orders  of  knights,  and  whose  lands 
returned  to  those  who  had  granted  them,  and  did  not  fall  to  the  king  as  an 
escheat ;  or  of  cases  of  dissolution  of  monasteries  and  other  ecclesiastical  founda- 
tions, upon  the  death  of  all  their  members;  or  of  donations  to  public  bodies, 
such  as  a  mayor  and  commonalty.  But  such  cases  afford  no  analogy  to  that 
before  us.  The  acquisitions  of  real  property  by  a  trading  corporation  are  com- 
monly made  upon  a  bargain  and  sale,  for  a  full  consideration,  and  will^ont  con- 
ditions in  the  deed;  and  no  conditions  are  implied  in  law  in  reference  to  such 
conveyances.  The  vendor  has  no  interest  in  the  appropriation  of  the  property 
to  any  specific  object,  nor  any  reversion,  where  the  succession  fails-  If  the 
statement  of  the  consequences  of  a  dissolution  upon  the  debts  and  credits  of 
the  corporation  is  literally  taken,  there  can  be  no  objection  to  it.  The  mem- 
bers cannot  recover  nor  be  charged  with  them,  in  their  natural  capacities,  in  a 
court  of  law.  But  this  does  not  solve  the  difficulty.  The  question  is.  Has  the 
honajide  and  just  creditor  of  a  corporation,  dissolved  under  a  judicial  sentence 
for  a  breach  in  its  charter,  any  claim  upon  the  corporate  property  for  the  satis- 
faction of  his  debt,  apart  from  the  reservation  in  the  act  of  the  legislature 
which  directed  the  prosecution?  Can  the  lands  be  resumed  in  disregard  of 
their  rights  by  vendors,  who  have  received  a  full  payment  of  their  price,  and 
executed  an  absolute  conveyance?  Can  the  careless,  improvident  or  faithless 
debtor  plead  the  extinction  of  his  debt,  or  of  the  creditor's  claim,  and  thus 
receive  protection  in  his  delinquency?  The  creditor  is  blameless.  He  has  not 
participated  in  the  corporate  mismanagement,  nor  procured  the  judicial  sen- 
tence; he  has  trusted  upon  visible. property  acquired  by  the  corporation,  in  vir- 
tue of  its  legislative  sanction.  How  can  the  vendors  of  the  lands  or  the  delin- 
quent debtors  resist  the  might  of  his  equity?  But,  if  the  claims  of  the  creditor 
are  irresistible,  those  of  the  stockholder  are  not  inferior,  at  least  against  the 
parties  who  claim  to  hold  the  corporate  property.  The  money,  evidences  of 
debt,  lands  and  personalty  acquired  by  the  corporation  were  purchased  with 
the  capital  they  lawfully  contributed  to  a  legitimate  enterprise,  conducted 
under  the  legislative  authority.  The  enterprise  has  failed  under  circumstances, 
it  may  well  be,  which  entitle  the  state  to  withdraw  its  special  support  and 
encouragement;  but  the  state  does  not  afiirm  that  any  cause  for  the  confisca- 
tion of  the  property,  or  for  the  infliction  of  a  heavier  penalty,  has  arisen.  It 
is  a  case,  therefore,  in  which  courts  of  chancery,  upon  their  well-settled  princi- 
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pies,  would  aid  the  parties  to  realize  the  property  belonging  to  the  corporation, 
and  compel  its  application  to  the  satisfaction  of  the  demands  which  legiti- 
mately rest  upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and  sanction  of 
the  legislature  of.  Mississippi.  Their  legislation  excludes  all  the  consequences 
which  have  been  imputed  as  necessary  to  a  sentence  of  dissolution  on  a  civil 
corporation.  From  the  plenitude  of  their  powers,  for  the  amelioration  of  the 
condition  of  the  body  politic,  and  the  supply  of  defects  in  their  system  of  re- 
medial laws,  they  have  afforded  a  plan  for  the  liquidation  and  settlement  of  the 
business  of  these  corporations  in  which  the  equities  of  the  creditors  and  share- 
holders respectively  are  recognized,  as  attaching  to  all  the  corporate  property 
of  whatever  description.  And  the  inquiry  arises.  Who  is  authorized  to  obstruct 
the  enforcement  of  these  equities,  in  so  far  as  the  stockholders  of  the  Commer- 
cial Bank  of  Natchez  are  concerned?  The  creditors  have  been  satisfied.  The 
defendant  in  the  present  suit  is  the  trustee  appointed  under  these  legislative 
enactments.  Ilis  demurrer  confesses  that  he  has  received  money,  stocks,  evi- 
dences of  debt,  lands,  and  personal  property,  which  he  refuses  to  distribute. 
He  claims  that  the  stockholders  have  no  rights  since  the  dissolution  of  the  cor- 
poration, and,  if  any,  they  must  be  looked  for  in  the  circuit  court  of  Adams 
county,  Mississippi.  But  the  trustee  cannot  deny  the  title  of  the  stockholders 
to  a  distribution.  To  collect  and  distribute  the  property  of  the  corporation 
among  the  creditors  and  stockholders  is  his  commission;  for  this  end  he  was 
placed  in  the  possession  of  the  property,  and  was  armed  with  all  the  powers  be 
has  exercised. 

§  1449.  Where  a  statute  of  a  state  authorized  the  appointment  of  a  trustee  to 
wind  up  ike  affairs  of  a  corporation^  stockholders  of  other  states  could  sue  in  the 
federal  court  of  such  state  to  enforce  the  trust. 

Ills  title  is  in  subordination  to  theirs,  and  his  duties  are  to  maintain  their 
rights  and  to  consult  their  advantage.  Pearson  v,  Lindley,  2  Ju.,  758;  3  Pet., 
43;  4  Bligh,  1;  Willis,  Trus.,  125,  172,  173.  He  is  estopped  from  making  the 
defense  of  a  want  of  title  in  the  stockholders.  Nor  is  the  objection  to  the  juris- 
diction of  this  court  tenable.  Ten  years  have  nearly  elapsed  since  this  trust 
was  created.  The  acts  of  the  legislature  contemplated  a  prompt  and  speedy 
settlement.  They^  direct  the  reduction  of  all  the  property  into  ready  money, 
and  an  early  distribution  among  the  parties  concerned.  The  trustee  confesses 
that  he  bas  not  sold  the  lands  nor  personal  estate,  and  that  be  has  refused  to 
distribute  the  money.  He  has  committed  a  palpable  breach  of  trust,  accord- 
ing to  the  case  made  by  the  bill  and  as  confessed  by  the  demurrer.  All  the 
other  trusts  having  been  fulfilled,  the  stockholders  are  entitled  to  such  an 
administration  as  will  be  most  beneficial  to  them,  or  to  a  sale  of  the  trust  prop- 
erty in  the  manner  prescribed  by  the  statute  of  Mississippi.  Nor  is  the  ob- 
jection to  the  form  of  the  suit  tenable.  If  the  trust  estate  had  been  liquidated 
and  the  interests  of  the  stockholders  ascertained,  any  stockholder  might  have 
maintained  a  suit  for  his  aliquot  share  without  including  any  other  stockholder. 
Smith  V.  Snow,  3  Mad.  C.  R,  310.  But  the  trust  estate  has  not  been  sold,  nor 
are  the  names  of  all  the  stockholders  ascertained,  the  trustee  is  called  on  to 
account,  and  the  bill  asks  for  the  collection  and  disposal  of  the  remaining  prop- 
erty under  the  authority  of  the  court  of  chancery.  The  stockholders  are  inter- 
ested in  these  questions,  and  are  then  proper  parties  to  the  bill.  The  number 
of  the  parties  renders  it  impracticable  to  bring  all  before  the  court,  and,  there- 
fore, the  suit  may  be  prosecuted  in  the  form  which  has  been  employed  in  this 
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suit.     This  court  sustained  such  a  bill  ia  the  case  of  Smith  v,  Swormstedt,  IG 
How.,  288. 

We  do  not  intend  to  decide  any  of  the  questions  of  the  cause  which  may 
arise  as  to  the  mode  of  administering  the  relief  prayed  for  in  this  bill.  Our 
opinion  is  that  the  plaintiffs  have  shown  a  proper  case  for  equitable  interposi- 
tion by  the  circuit  court,  and  that  the  decree  of  that  court  dismissing  the  bill 
is  erroneous.     Decree  reversed  and  cause  remanded. 


VERMONT  V.  SOCIETY  FOR  THE  PROPAGATION  OF  THE  GOSPEL. 
(Circuit  Court  for  Vermont:  1  Paine,  65^-660.    1826.) 

Opinion  by  Thompson,  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  on  a  general  de- 
murrer to  a  scire  facias  issued  in  behalf  of  the  state  of  Vermont,  cixlling  upon 
"  The  Society  for  Propagating  the  Gospel  in  Foreign  Parts  "  to  show  cause  why 
a  forfeiture  of  their  right  to  all  the  lands  claimed  in  the  town  of  Berlin,  in 
said  state,  should  not  be  incurred.  The  scire  facias  recites  that  on  the  8th 
day  of  June,  in  the  year  1763,  Benning  Wentworth,  governor  of  the  province 
of  New  Hampshire,  then  being  one  of  the  colonies  of  Great  Britain,  claimed  to 
hold  jurisdiction,  and  the  right  to  make  grants  and  charters  of  land  over  the 
whole  territory  now  contained  within  the  state  of  Vermont.  And  that  on  the 
said  8th  day  of  June,  George  the  Third,  then  king  of  Great  Britain,  by  the  said 
Benning  Wentworth,  made  a  grant  and  charter  of  the  said  town  of  Berlin 
(particularly  describing  the  boundaries  thereof)  to  the  subjects  of  the  said 
king  of  Great  Britain,  then  inhabitants  of  the  province  of  New  Hampshire, 
and  other  governments,  and  to  their  heirs  and  assigns  forever,  whose  names 
were  entered  on  the  said  grant,  to  be  divided  to  and  among  them  into  seventy 
equal  shares,  and  that  among  the  grantees  aforesaid  entered  upon  the  said 
grant  was  the  incorporated  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts,  to  which  society  was  granted,  in  and  by  said  grant,  one  whole  share,  con- 
sisting of  one-seventieth  part  of  said  township.  That  to  the  grant  and  charter 
were  annexed,  as  a  part  thereof,  sundry  conditions  upon  which  the  grantees 
took  and  held  the  estate,  and  upon  the  performance  of  which  only  have  they  a 
right  to  hold  the  premises  contained  in  said  grant.  These  conditions  are  set 
out  as  follows: 

That  every  grantee,  his  heirs  or  assigns,  should  plant  and  cultivate  five  acres 
of  land  within  the  term  of  five  yeai*s  from  the  making  of  said  grant,  for  every 
fifty  acres  contained  in  his  or  their  share  or  proportion  of  land  in  said  township, 
and  continue  to  improve  and  settle  the  same  by  additional  cultivations,  on  the 
penalty  of  forfeiture  of  his  grant  or  share  in  said  township,  and  of  its  reverting 
to  the  grantor,  his  heirs  and  successors,  to  be  regranted  to  such  of  their  subjects 
as  should  effectually  settle  and  cultivate  the  same.  That  each  grantee  should 
pay  to  the  grantor,  his  heirs  and  successors,  the  rent  of  one  ear  of  Indian  corn 
only  for  the  space  of  ten  years,  on  the  25th  day  of  December,  annually,  if  law- 
fully demanded.  That  every  proprietor,  settler  or  inhabitant  should  yield  and 
pay  to  the  said  grantor,  his  heirs  and  successors,  yearly  and  every  year  forever, 
from  and  after  the  expiration  of  ten  years,  viz.,  from  the  25th  day  of  Decem- 
ber, 1773,  one  shilling,  proclamation  money,  for  every  hundred  acres  he  so 
owns,  settles  or  possesses,  and  so  in  proportion  for  a  greater  or  less  tract,  to  be 
paid  in  the  council  chamber  of  said  grantor  in  said  Portsmouth,  or  to  such 
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officer  or  ofBcers  as  should  be  appointed  to  receive  the  same.  To  be  in  lieu  of 
all  other  rents  and  services  whatever. 

Tbeycharter  or  grant,  oyer  of  which  is  craved  and  set  out  in  the  demurrer, 
contains  two  other  conditions:  One  relative  to  the  preservation  of  white  pine 
trees,  fit  for  masts  for  the  royal  navy,  and  the  other  relative  to  a  certain  tract 
of  land  in  the  center  of  the  township,  to  be  laid  out  in  town  lots.  But  as  no 
breach  of  either  of  these  conditions  is  alleged,  it  is  unnecessary  particularl}*^  to 
notice  them.  The  scire  facias  then  avers  that  all  the  right  which  the  society 
ever  had  to  the  said  land  had  long  since  been  forfeited  to  the  state  of  Vermont. 
For  that  the  said  society  has  never  paid  any  of  the  rents  aforesaid,  nor  any 
other  rents  for  the  lands  aforesaid,  nor  has  said  society  performed  any  of  the 
conditions  to  said  charter  of  said  town  of  Berlin,  on  the  part  of  said  society 
to  be  performed.  Nor  has  said  society  within  five  years  from  the  making  of 
said  grant  of  the  township  of  Berlin,  nor  at  any  time  since,  planted  and  cul- 
tivated five  acres  for  every  fifty  acres  of  land  set  oflf  to  them,  nor  continued 
to  improve  and  settle  the  same  by  additional  cultivation.  From  the  statement 
thus  far  made  of  the  allegations  contained  in  the  scire  facias^  the  only  breaches 
of  the  conditions  contained  in  the  charter  which  can  be  drawn  in  question,  in 
the  present  state  of  the  pleadings,  are  those  which  relate  to  the  cultivation  and 
improvement  of  the  land,  and  the  payment  of  the  rent.  These  are  the  only 
conditions  recited  and  set  out  in  the  scire  facias^  and  the  general  allegation  of 
non-performance  of  the  conditions  of.  the  charter  must  be  taken  and  construed 
as  having  a  reference  to  these  alone;  for,  from  anything  appearing  on  the  face 
of  the  scire  facias^  they  are  the  only  conditions  which  the  charter  contained; 
and  the  breaches  of  which  are  specifically  assigned  as  the  grounds  upon  which 
the  forfeiture  of  the  grant  is  claimed. 

§  1450.  A  forfeiture  of  a  charter  of  incorporation  can  he  effected  only  hy  a 
direct  and  not  hy  a  collateral  proceeding. 

All  the  matter  introduced  into  the  scire  facias^  by  recitals  of  the  charter  of 
incorporation  of  the  society,  and  the  allegations  of  a  misapplication  of  their 
funds,  and  a  violation  of  the  trusts  vested  in  the  corporation,  must  be  entirely 
laid  out  of  view,  being  altogether  irrelevant,  and  which  cannot  be  drawn  in 
question  under  any  proceedings  on  the  scire  facias  now  before  the  court.  If 
this  corporation  has  forfeited  its  charter,  through  negligence  or  abuse  of  its 
franchises,  whereby  the  conditions  upon  which  it  was  incorporated  have  been 
broken,  the  charter  must  be  vacated  by  some  direct  proceeding  for  that  pur- 
pose (usually  by  bill  in  chancery,  scire  facias^  or  information  in  the  nature  of 
a  writ  of  q%u>  warranto)^  where  the  grounds  upon  which  the  forfeiture  is 
claimed  may  be  put  in  issue  by  a  regular  course  of  pleadings.  It  would  be 
against  precedent  and  of  dangerous  consequence  to  permit  it  to  be  impeached 
collaterally  in  the  manner  here  attempted.  This  is  a  rule  i^hich  has  been  long 
and  well  settled  in  the  English  courts,  and  in  several  of  the  state  courts  in 
this  country,  as  it  relates  to  letters  patent.  And  the  same  reason  applies  to  char- 
ters of  incorporation,  which  are  matters  of  record  and  good  upon  the  face,  and 
voidable  only  by  some  judicial  proceeding.  10  John.  Rep.,  23,  12;  id.,  77;  1 
B.  Com.,  512.  And  it  seems  to  be  assumed  by  the  supreme  court  of  the  United 
States  in  the  case  of  The  Society  v.  New  Haven,  8  Wheat.,  483,  that  the  courts 
'  of  this  state  have  no  jurisdiction  to  declare  a  forfeiture  of  this  charter  and 
take  away  its  franchises  on  account  of  any  misuser  or  non-user.  And  indeed 
this  is  a  principle  assumed  by  the  legislature  of  this  state  in  the  act  of  the  30th 
of  Aphl,  1794,  and  is  assigned  in  the  preamble  as  one  of  the  reasons  upon 
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which  the  act  is  passed,  "That  the  society  is  a  corporation  erected  by,  and 
existing  within,  a  foreign  jurisdiction,  to  which  they  alone  are  amenable." 

If  this  society  still  exists  in  its  corporate  capacity  and  is  capable  of  holding 
real  property  in  this  country,  and  is  protected,  under  the  treaties  with  Great 
Britain,  in  the  use  and  enjoyment  of  all  its  rights,  in  the  same  manner  as 
natural  persons,  all  which  points  seem  to  be  settled  by  the  case  referred  to 
against  the  town  of  New  Ilaven,  we  are  brought  back  to  the  inquiry,  whether 
this  society  has  forfeited  its  right  to  the  land  granted  to  it  in  the  town  of  Ber- 
lin, by  a  breach  or  non-performance  of  the  conditions  contained  in  the  grant. 
And  the  only  conditions  drawn  in  question,  as  has  already  been  observed,  are 
those  which  relate  to  the  payment  of  rent,  and  the  cultivation  and  improve- 
ment  to  be  made  upon  the  land. 

§  1451.  A  corporation  gj^antee  of  lands  is  liable  to  conditions  imposed  upon 
grantees  generally  of  rent^  cultivation^  etc. 

As  a  general  answer,  applicable  to  all  the  breaches  alleged  as  ground  of  for- 
feiture, it  has  been  urged  that  the  society  is  not  embraced  within  the  letter  or 
spirit  of  the  charter,  which  requires  the  payment  of  rent,  or  the  improvement 
and  cultivation  of  the  land;  that  these  conditions  apply  only  to  individual 
grantees,  and  not  to  the  public  rights.  It  is  true  that,  so  far  as  respects  the 
cultivation  and  improvement,  the  charter  requires  that  every  grantee,  his  heirs 
and  assigns,  shall  plant  and  cultivate,  etc.  The^  words  heirs  and  assigns  are 
not  technically  applicable  to  a  corporation;  but  the  word  grantee  may  be, 
without  any  very  forced  interpretation.  And  the  argument,  if  well  founded, 
would  go  to  show  that  this  society  could  take  nothing  under  this  grant.  The 
grant  is  "to  our  loving  subjects,  inhabitants  of  our  said  province  of  New 
Hampshire,  and  other  governments,  and  to  their  heirs  and  assigns  forever, 
whose  names  are  entered  on  this  grant,  to  be  divided  to  and  among  them  into 
seventy  equal  shares."  And  upon  the  back  of  the  grant  is  entered,  "one  whole 
share  for  the  incorporated  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts."  And  the  habendum  is,  "  to  have  and  to  hold  the  said  tract  of  land,  as 
above  expressed,  to  them  and  their  respective  heirs  and  assigns  forever."  This 
language  is  strictly  applicable  to  private  persons,  and  not  incorporated  bodies. 
But  not  to  consider  the  society  as  a  grantee  capable  of  taking  a  share,  would 
be  a  construction  that  would  probably,  in  its  consequences,  take  away  the  right 
of  the  society  in  every  town  in  the  state,  and  would  be  at  war  with  the  uniform 
interpretation  heretofore  given  to  these  grants.  And  if  the  society  is  capable  of 
taking  as  a  grantee  under  this  charter,  no  consistent  construction  will  restrict  the 
conditions  so  as  to  exempt  the  society  from  a  performance  of  them.  The  lan- 
guage of  the  grant,  with  respect  to  the  payment  of  rent,  is,  "  that  every  pro- 
prietor, settler  or  inhabitant  shall  pay,"  etc.  The  term  proprietor  may  well 
be  applied  to  a  corporation,  when  it  is  so  obviously  within  the  intention  of  the 
grant. 

§  1452.  Where  the  performance  of  a  condition  {payment  of  rent)  at  a  place 
fixed  has  heco7ne  impossible,  it  is  incum.hent  on  the  party  claiming  such  rent  to 
fix  a  tim^  and  place  of  paym£7it  and  to  demand  it 

No  reasons  of  public  policy  are  perceived  to  justify  making  any  distinction 
between  what  are  called  the  public  and  the  individual  rights,  as  to  the  perform-, 
ance  of  these  conditions.  The  language  of  the  grant  applies  equally  to  all. 
The  inquiry  then  is,  whether  the  breaches  of  these  conditions  are  sufficiently 
set  out  in  the  scire  facias  to  entitle  the  plaintiffs  to  a  judgment  on  the  demur- 
rer.   The  non-payment  of  the  corn  rent  reserved  was  not  relied  upon  on  the 
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argument;  but  the  breach  of  the  condition,  as  alleged  in  the  scire  faciasy 
applies  as  well  to  this  as  to  the  money  rent.  It  is  sufficient,  however,  to  observe 
that  this  was  evidently  a  mere  nominal  rent,  and,  at  all  events,  only  payable  if 
lawfully  demanded.  The  scire  facias  should  therefore  have  contained  an  aver- 
ment that  it  was  lawfully  demanded,  and  the  breach  is  not  well  assigned  without 
such  averment.  There  is  also,  with  respect  to  the  money  rent  reserved,  a  want 
of  proper  and  necessary  averments.  It  is,  as  to  place,  made  payable  in  the 
king's  council  chamber  in  Portsmouth.  A  compliance  with  the  condition,  in 
this  respect,  has  become  impossible,  by  reason  of  the  revolution,  and  by  the 
course  of  events,  which  the  court  is  bound  judicially  to  notice.  There  cannot, 
since  the  revolution,  be  any  such  place  as  the  king's  council  chamber  in  Ports- 
mouth. The  grantor  having  ceased  to  have  any  such  place  as  is  appointed  for 
the  payment  of  the  rent,  a  performance  of  the  condition,  in  this  respect,  has 
become  impracticable  by  the  act  of  the  grantor,  and  is  void.  If  the  state  of 
Vermont,  as  is  contended,  has  succeeded  to  all  the  rights  of  the  king  as  grantor, 
and  had  a  right  to  substitute  any  other  place  for  the  payment,  it  should  have 
been  averred'  that  that  had  been  done,  and  due  notice  thereof  given  to  the 
grantors,  before  a  breach  of  the  condition  can  be  alleged.  There  is,  however,  an. 
alternative  at  the  election  of  the  grantor.  The  rent  is  made  payable  in  the 
council  chamber  in  Portsmouth,  or  to  such  officer  or  officers  as  shall  be  ap- 
pointed to  receive  the  same;  but  the  scire  facias  should  have  contained  an 
averment  that  such  officer  or  officers  had  been  appointed  to  receive  the  rent, 
and  notice  thereof  given  to  the  grantees,  before  any  default  for  non-payment 
could  be  incurred  by  them.  There  is,  therefore,  no  sufficient  breach  of  the 
condition  for  the  payment  of  rent  alleged  to  entitle  the  plaintiffi  to  judgment 
on  the  demurrer  on  that  account. 

§  1453.  Where  a  condition  of  cultivation  is  well  set  out  in  a  scire  facias,  and 
a  breach  assigned^  a  demurrer  admits  the  hreach^  and  there  must  he  judgment  on 
the  scire  facias  for  the  plaintiff.  There  is  the  same  judgment  on  a  demurrer 
to  a  scire  facias  as  to  a  declaration. 

With  respect  to  the  condition  relative  to  the  cultivation  and  improvement  of 
the  IsLudy  the  scire  facias  does  contain  an  express  averment  that  the  society 
has  not,  within  five  years  from  the  making  of  the  grant,  nor  at  any  time  since, 
planted  and  cultivated  five  acres  for  every  fifty  acres  of  land  set  off  to  them 
in  the  said  town  of  Berlin,  nor  continued  to  improve  and  settle  the  same  by 
additional  cultivation.  The  breach  is  here  well  assigned.  It  is  in  the  words 
of  the  condition,  and  expressly  denying  that  what  is  therein  required  to  be 
done  has  been  performed.  This  is  an  allegation  upon  which  the  defendants 
might  and  ought  to  have  taken  issue,  unless  they  are  by  operation  of  law  ex- 
empted from  the  performance  of  that  condition,  which  we  think  they  are  not. 
The  demurrer  admits  that  it  has  not  been  performed.  And  there  is  no  prin- 
ciple or  rule  of  construction  upon  which  the  court  can  say,  upon  this  demurrer, 
that  the  society  does  not  come  within  the  condition,  or  that  a  performance  of 
it  has  been  dispensed  with.  If  it  has  been  in  any  manner  waived  by  the 
state,  that  is  a  question  to  be  tried  upon  a  proper  issue  taken  upon  the  assign- 
ment of  the  breach.  The  effect  of  the  lapse  of  time,  and  the  inference  to  be 
drawn  from  the  course  of  legislation  of  the  state  at  various  times,  with  respect 
to  these  rights,  are  inquiries  to  be  made  on  such  issue,  and  cannot  be  noticed 
by  the  court  upon  this  demurrer. 

Upon  these  views  of  this  case  the  question  arises  as  to  what  judgment  is 
proper  to  be  entered.    The  demurrer  is  to  the  writ  of  scire  facias^  but  the 
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legal  effect  and  operation  of  it  must  be  the  same  as  a  demurrer  to  the  dec- 
laration. The  declaration  upon  a  scire  facias  is  no  more  than  a  copy  of  the 
writ.  If  there  are  several  counts  in  a  declaration,  or  if  in  covenant  several 
breaches  are  assigned,  some  of  which  are  sufficient  and  others  not,  the  defend- 
ant should  only  demur  to  such  as  are  bad.  If  he  demurs  to  the  whole  decla- 
ration, judgment  must  be  given  against  him.  And  this  rule  applies  equally  to  a 
single  count,  part  of  which  is  good  and  the  other  not,  when  the  matters  are 
divisible  in  their  nature.  1  Chitty  Plead.,  643;  11  East  Hep.,  567;  6  Dane's 
Ab.,  203,  and  cases  there  cited.  These  are  rules  of  pleading  well  settled  in  the 
English  courts,  and  must  govern  the  present  case.  The  plaintiffs  are  there- 
fore entitled  to  judgment  upon  the  breach  of  the  condition  that  has  been  con- 
sidered well  assigned,  and  will  be  barred  from  any  benefit  by  reason  of  any 
other  breaches  which  are  insufficiently  alleged.  Leave,  however,  is  given  to 
the  defendants  to  withdraw  the  demurrer,  so  far  as  relates  to  the  breach  well 
assigned,  and  take  issue  upon  the  allegation  therein  contained,  if  they  shall  elect 
so  to  do. 

KREBS  r.  DIRECTORS  OF  THE  CARLISLE  BANK. 
(Circuit  Court  for  Pennsylvania:  2  Wallace,  Jr.,  8a-49.     1850.) 

Statement  of  Facts. —  The  Carlisle  Bank,  a  Pennsylvania  corporation,  was 
organized  in  1814.  The  shares  were  six  thousand  in  number,  and  represented 
$50  each.  Part  of  the  capital  stock  was  paid  in  at  the  time  of  subscribing, 
calls  were  made,  and  in  the  course  of  time  $30  per  share  on  all  the  stock  had 
been  paid  in.  Stockholders  were  permitted,  but  not  required,  to  pay  up  their 
stock  in  full,  and  when  the  bank  went  into  liquidation,  after  a  loss  of  $50,000, 
in  1836,  a  number  of  the  stockholders  bad  paid  $50  per  share,  others  a  less 
amount  over  $30  per  share,  and  all  the  rest  had  paid  that  proportion  of  their 
stock.  A  question  arose  in  the  settlement  of  the  affairs  of  the  bank  as  to  the 
manner  in  which  the  assets  of  the  bank  should  be  distributed,  and  this  suit  by 
Krebs,  for  himself  and  other  stockholders  who  bad  paid  in  full,  was  instituted 
for  the  purpose  of  solving  that  question. 

§  1454.  Charter  of  a  bank  is  its  organic  luw  and  cannot  he  changed  hy  usage 
of  the  bank  officers. 

Opinion  by  Grier,  J. 

The  argument  on  behalf  of  the  dissatisfied  stockholders  is  very  ingenions 
and  plausible.  Its  defect  lies  in  the  assumption  of  facts  which  do  not  exist 
in  the  case,  viz.,  that  the  charter  of  the  corporation,  which  constitutes  the  law 
of  the  partnership,  permits  any  other  inequality  of  liability  between  the  stock- 
holders than  that  arising  from  the  number  of  shares  held  by  each  one;  or  that 
a  change  of  this  principle  is  to  be  presumed  from  the  practice  of  the  corpora- 
tion in  the  division  of  its  profits.  The  charter  of  incorporation  contains  the 
fundamental  rules  which  shall  govern  the  corporation,  not  only  as  between  it 
and  the  public,  but  also  as  between  the  stockholders  and  corporators  them- 
selves. As  these  have  been  established  by  law,  on  grounds  of  public  policy, 
they  cannot  be  changed  but  by  the  consent  of  the  same  power  which  created 
the  corporation.  Much  less  can  it  be  presumed  from  any  equivocal  acts  in  the 
management  of  the  corporation,  or  the  mode  of  dividing  its  profits  from  time 
to  time,  that  any  change  has  been  made  in  its  constitution.  The  charter  of 
incorporation  being  the  supreme  law  of  the  corporation,  no  usage  of  its  officers 

in  the  transaction  of  their  business  can  change  or  annul  it. 
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§  1465.  8tockholdeT%  who  have  paid  in  fvU  are  enHUed  to  a  return  of  the 
txcess  paid  hy  them  before  the  dietrihUion  of  net  assets  takes  place. 

By  the  charter  the  stock  of  this  company  was  divided  ioto  six  thousand 
shares.  Each  one  of  these  shares  is  a  unit  indivisible,  representing  a  certain 
and  equal  portion  of  the  whole.  The  charter  might  be  obtained  under  a  sub- 
scription of  less  than  six  thousand  shares,  and  individuals  might  hold  unequal 
numbers  of  shares,  but  a  share  still  remained  the  same.  Whether  paid  in  part 
or  in  whole,  by  the  law  of  the  corporation,  which  is  the  contract  of  partner- 
ship, it  represented  $50.  The  man  who  subscribed  a  share  and  paid  but  $20 
stood  debtor  to  capital  stock  $80.  That  debt  was  as  much  a  part  of  the  capital 
stock  as  the  money  lent  to  strangers  who  had  given  their  notes  for  the  same. 
Each  share  of  stock  being  a  unit,  there  could  be  no  inequality  among  the  stock- 
holders as  to  their  liability  for  the  debts  of  the  corporation  ^r  their  right  to  a 
dividend  of  profits,  except  in  the  inequality  of  the  number  of  these  shares  held 
by  each  individual  stockholder.  And  whether  the  stockholder  stood  debtor  or 
creditor  to  the  corporation  for  his  stock  subscribed,  the  directors  had  no  power 
to  change  the  fixed  value  of  this  unit,  or  to  say  that  A.'s  share  of  stock  shall 
represent  $20,  B.'s  $30,  and  C.'s  $50.  They  might  well  say,  "You,  A.,  have 
refused  to  pay  up  all  the  calls;  we  will  not  forfeit  your  stock  as  we  might  in 
strictness  do  for  such  neglect;  but  as  you  are  unable  to  pay  up,  you  may  stand 
debtor  to  the  corporation  for  your  $30.  Our  dividends  do  not  much  exceed 
six  per  cent.  If  we  should  lend  you  the  money  to  pay  up  at  bank  interest 
{which  is  compound  interest),  you  would  get  your  dividend  on  your  whole  $50 ; 
but  if  3'ou  retain  the  interest,  or  six  per  cent,  on  your  $30,  perhaps  you  will 
have  the  best  of  the  bargain.  You  can  take  your  choice;  pay  your  money 
and  take  dividend  on  $50,  or  retain  $20  or  $30,  if  you  please,  in  your  own 
hands,  and  credit  us  with  dividends  on  that  amount  as  set  off  to  interest." 

By  this  arrangement  the  stockholder  who  wants  to  lend  money,  by  general 
agreement,  pays  in  all  his  share,  and  gets  about  six  per  cent  for  his  dividend 
or  the  use  of  his  money,  and  the  stockholder  who  has  no  money  to  lend  to 
others  retains  his  $20  or  $30,  and  paying  no  interest;  he  of  course  having  his 
dividend  on  that  amount,  by  way  of  retainer.  If  the  bank  paid  eight  or  ten 
per  cent.,  the  stockholder  would  immediately  find  it  his  interest  to  borrow 
money  of  the  bank,  and  pay  up  his  stock,  and  thus  share  in  the  higher  divi- 
dend. In  the  case  of  this  bank,  the  dividends  do  not  appear  to  have  held  out 
much  encouragement  to  do  this.  The  defaulting  stockholders  have  had  un- 
doubtedly the  best  of  the  bargain  by  this  arrangement,  and  if  they  had  not 
they  had  no  reason  to  complain  of  the  consequences  of  their  own  deliberate 
'  choice.  Now,  in  order  fairly  to  distribute  the  assets  of  this  partnership  as  be- 
tween A.,  B.  and  C,  you  must  first  ascertain  the  amount  of  capital  stock.  That 
by  the  law  of  corporation  is,  say,  $150,  divided  into  three  shares  between  A., 
B.  and  0.,  equal  partners.  Of  this  capital  C,  we  suppose,  owes  nothing,  hav- 
ing paid  his  $50 ;  but  B.  owes  to  capital  stock  $20.  and  A.  $30.  Now,  if  A.  and 
B.  actually  pay  up  their  debts  to  the  firm,  there  are  $50  to  be  paid  to  each. 
But  if  they  retain  the  one  $20  and  the  other  $30,  it  is  as  plain  that  they  are 
the  first  paid  by  retainer,  and  that  C.  has  a  right  to  be  made  equal  to  B.  before 
he  gets  anything  more,  and  both  to  be  made  equal  to  A.,  who  has  paid  him- 
self $30  by  retainer,  before  A.  can  take  anything  more  from  the  heap.  After 
that,  if  there  is  profit,  they  all  divide  it  equally,  and  if  loss,  they  all  divide  it 
equally,  according  to  the  fundamental  law  of  the  corporation,  which  gave 
equal  rights  and  equal  liabilities  to  each  holder  of  one  share,  and  made  that 
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share  a  unit  indivisible.  It  is  true,  like  all  indivisible  chattels,  it  may  admit  of 
joint  ownership;  but  such  joint  owners,  however  numerous,  have  but  the 
powers,  rights  and  liabilities  of  one  person.  Thus  there  may  be  multiples  of 
the  unit  in  the  partnership,  but  there  can  be  no  fractions.  On  treating  of  the 
assets  for  the  purpose  of  division,  the  calculation  must  be  based  on  this  unit 
and  its  multiples;  the  share  or  number  of  shares. 

Now,  taking  A.  and  B.  to  represent  the  discontented  stockholders  in  this  case. 
What  right  have  they  to  complain  against  the  course  pursued  by  the  directors 
in  settling  this  account?  They  have  elected  to  stand  debtors  to  stock,  or  in 
other  words,  to  borrow  that  much  of  the  capital  at  common  interest.  If  they 
had  chosen,  they  might  have  paid  in  all  and  received  probably  a  little  more 
than  six  per  cent,  but  they  preferred  six  sure  to  the  chance  of  getting  more. 
But  this  is  not  all.  When  the  bank  began  to  wind  up,  some  years  ago^  these 
stockholders  retained  their  unpaid  capital,  thus  having  six  per  cent,  on  it,  till 
this  time;  while  the  other  stockholders  receive  their  $30  without  interest  now^ 
to  make  them  equal  with  those  who  have  retained.  If  principal  and  interest 
were  brought  into  hotch-pot  up  to. this  time,  and  a  dividend  declared,  as  might 
well  be  done  in  justice  and  equity,  under  a  correct  construction  of  this  char- 
ter, the  unsatisfied  stockholders  would  perhaps  complain  louder  than  they  do 
now.  If  there  had  been  a  large  amount  of  profits  for  this  final  division,  and 
those  who  by  consent  were  allowed  to  retain  the  $20  on  each  share,  and  also 
to  retain  their  interest  in  lieu  of  temporary  dividends  on  that  amount,  should 
tender  a  payment  of  their  $20,  with  interest,  up  to  this  time,  they  would  un- 
doubtedly have  a  right  to  an  equal  share  of  the  whole.  The  agreement  among 
themselves  to  permit  this  detention  or  loan  of  part  of  the  capital  could  not 
affect  their  right  guarantied  by  their  charter  or  articles  of  partnerships,  to  wit: 
that  each  share  should  be  equal,  and  the  only  unit  on  which  to  base  a  proper 
dividend  of  gains  or  losses.  So,  on  the  contrary,  if  the  whole  capital  had  been 
sunk,  equity  would  have  compelled  the  delinquent  stockholders  to  pay  up  their 
balance,  or,  if  there  be  a  partial  loss,  still  the  final  distribution  of  the  lessened 
capital  would  and  ought  to  be  on  the  same  principle  of  equality  by  calculating 
such  debt  to  stock  as  part  of  the  capital  to  be  divided,  and,  if  not  brought  in, 
as  actually  retained  and  received  by  such  stockholders. 

§  1456.  A  charter  cannot  be  changed  by  default  or  election  of  stockholders. 

A  part  of  the  stockholders  cannot  change  the  fundamental  principles  of 
their  charter  or  articles  of  partnership,  either  by  their  default  in  paying,  or 
election  to  retain  a  portion  of  the  capital.  Nor  can  a  chancellor  annul  the 
charter  or  change  the  stipulations  of  the  parties  in  search  of  a  visionary 
equity. 

Then  as  to  another  objection,  that  if  the  full  paying  stockholders  had  not 
paid  in  the  money  not  required  of  them,  the  purchase  of  the  United  States 
Bank  shares,  by  which  the  loss  was  caused,  would  not  have  occurred.  It  is  to 
be  remembered  that  the  purchase  was  the  act  of  the  board,  which  is  the  bank. 
The  stockholders,  and  all  the  stockholders,  are  represented  by  the  board,  and 
they  neither  are  nor  can  be  heard  to  speak,  or  seen  to  act  otherwise.  Hovr, 
then,  is  A.  liable  to  loss  rather  than  B.  or  C.  ?  unless  it  be  on  the  principle  that 
if  I  lend  a  man  money,  which  he  loses  by  unwise  speculation,  he  may  set  np 
as  a  plea  against  its  payment  that  if  I  had  not  lent  it  to  him  he  would  not  have 
lost  it,  and  that,  as  my  own  act  was  the  primary  cause  of  loss,  therefore  I 
should  bear  it  myself.  The  plea  would  be  demurrable  in  law,  and  is  without 
precedent  in  a  court  of  chancery.    The  case  in  Louisiana  is  in  pointy  and  we 
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are  happy  to  have  our  own  views  supported  by  so  well  considered  a  judgment 
of  a  coart  necessarily  familiar  with  the  equitable  principles  of  partnership  law. 
This  case,  it  is  true,  seems  to  have  been  overruled  at  a  subsequent  date ;  but  as 
the  learned  judge  who  took  chief  part  on  the  last  decision  was  the  counsel 
who  argued  the  first  so  ably,  though  unsuccessfully,  it  may  be  doubted  whether 
the  first  case  will  not  be  considered,  abroad,  as  the  better  authority. 

Let  the  decree  be  that  the  directors  distribute  the  sum  now  for  distribution 
among  the  stockholders,  paying  to  each  respectively  who  may  have  paid  in  on 
the  stock  subscribed,  or  held  by  him  more  than  other  stockholders,  the  amount 
of  such  excess.  And  distribute  the  assets  from  time  to  time  and  as  collected, 
among  the  stockholders,  paying  to  each  any  sum  he  may  have  paid  on  each 
share  of  bis  stock  more  than  any  other  stockholder  on  each  share  of  his  stock, 
and  so  toties  quotiea  until  the  said  stockholders  are  thus  made  equal  in  the 
amoant  paid  in  on  their  respective  shares  of  stock,  and  pay  from  any  balance 
or  residue  which  may  remain  for  distribution  an  equal  dividend  or  proportion 
thereof  on  each  share  held  by  each  stockholder  respectively,  so  that  each  stock- 
holder shall  receive  an  equal  share  or  dividend  of  such  residue  on  each  share 
of  stock  held  by  him. 

SECOND  NATIONAL  BANK  v.   NEW  YORK  SILK  MANUFACTURING  COBIPANY. 
(Circuit  Court  for  New  Jersey:  11  Federal  Reporter,  582-586.    18S3.) 

Opinion  by  Nixon,  J. 

Statement  of  Facts. —  This  is  a  motion  of  Alfred  Wagstaflf,  receiver  of  the 
Kew  York  Silk  Manufactnring  Company,  appointed  by  the  supreme  court  of 
New  York,  and  Augustus  Zabriskie,  receiver,  appointed  by  the  court  of  chan- 
cery of  Kew  Jersey,  to  strike  out  the  appearance  entered  by  the  defendant  com- 
pany to  two  writs  of  foreign  attachment  issued  by  the  circuit  court  of  the 
county  of  Hudson,  Kew  Jersey,  against  the  property  of  the  said  company.  The 
admitted  facts  of  the  case  are  these:  The  New  York  Silk  Manufacturing  Com- 
pany is  an  insolvent  corporation,  organized  un,der  the  laws  of  the  state  of  New 
York,  doing  business  and  having  property  in  the  state  of  New  Jersey.  On  the 
13th  of  September,  1881,  one  James  Micbin,  a  creditor,  filed  a  bill  in  the  court 
of  chancery  of  New  Jersey  against  the  said  company,  alleging  its  insolvency, 
and  praying  for  an  injunction  and  for  the  appointment  of  a  receiver.  Pending 
this  proceeding,  to  wit,  on  the  3d  of  October,  1881,  the  Second  National  Bank 
of  Paterson  caused  a  writ  of  foreign  attachment  to  be  issued  against  the  prop- 
erty of  the  company,  by  virtue  of  which  the  sheriff  of  the  county  of  Hudson 
levied  upon  all  its  goods  and  chattels  within  the  jurisdiction,  and  duly  returned 
the  writ  with  an  inventory  and  appraisement  of  the  property  seized.  On  the 
29th  of  October  a  second  writ  was  issued  out  of  the  same  court  against  the 
same  defendant,  by  the  same  plaintiff,  which  was  also  levied  upon  the  same 
property  that  was  inventoried  and  appraised  under  the  first  writ.  Subsequently 
to  the  issue  of  the  first  attachment,  to  wit,  on  the  21st  of  October,  the  chancel- 
lor of  New  Jersey  signed  an  order  restraining  the  defendant  company,  and  its 
officers  and  agents,  from  selling,  transferring,  incumbering,  or  otherwise  dis- 
posing of  any  of  the  goods,  chattels,  rights,  credits,  moneys  or  effects  of  the 
said  company  until  the  further  order  of  the  court.  On  the  7th  of  November 
the  chancellor  signed  another  order,  appointing  Augustus  Zabriskie  receiver, 
and  directing  him,  before  entering  upon  the  office,  to  take  the  oath  prescribed 

by  law,  and  to  give  bond  to  the  chancellor,  with  approved  security,  in  the  sum 
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of  $25,000,  conditioned  for  the  faithful  discharge  of  his  duties.    The  oath  was 
taken  and  the  bond  executed  and  filed  on  the  following  15th  day  of  November. 

In  the  meantime  proceedings  were  going  on  in  the  supreme  conit  of  the  city 
and  county  of  New  York,  whereby  several  judgments  were  obtained  against 
the  defendant  company,  among  which  were  two  in  favor  of  the  Second  Na- 
tional Bank  of  Paterson,  upon  the  same  claims  on  which  the  writs  of  attach- 
ment were  issued  in  New  Jersey.  On  the  16th  of  November,  1881,  one  Rufus 
O.  Mason  commenced  an  action  there,  pursuant  to  the  provisions  of  section 
1781  of  the  Code  of  Civil  Procedure  of  the  state  of  New  York  against  the  New 
York  Silk  Manufacturing  Company,  William  A.  M.  Grier,  William  I.  Harris, 
James  T.  Michin,  Joseph  Michin,  Jr.,  and  Frederick  H.  Harris,  the  president, 
secretary,  treasurer,  and  trustees  of  the  said  corporation.  Upon  filing  the  com- 
plaint he  obtained  from  his  honor,  Judge  Donohue,  an  order  upon  the  defend- 
ants to  show  cause,  on  the  18th  of  November,  why  the  individual  defendants 
should  not  be  compelled  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property  of  the  silk  company' ;  why  they 
should  not  be  enjoined  from  collecting  and  receiving  any  debt  or  demand,  or 
from  paying  out  or  transferring  or  delivering  to  any  person,  or  in  any  manner 
interfering  with  any  money,  property  or  effec^  of  the  said  company  during 
the  pendency  of  the  suit;  and  why  a  receiver  should  not  be  forthwith  ap- 
pointed, with  the  usual  powers  of  receivers  in  like  case^  On  the  return  day 
the  rule  was  made  absolute.  Alfred  Wagstaff  was  appointed  receiver,  and  the 
company,  its  officers,  agents  and  servants,  were  enjoined  ^^  from  collecting  any 
debts  or  demands,  and  from  paying  out  or  disposing  or  transferring  to  any  per- 
son any  of  its  property  or  effects,  except  to  deliver  the  same  to  the  receiver." 

Contemporaneously  with  these  proceedings  the  defendant  company  moved, 
in  the  circuit  court  of  the  county  of  Hudson,  to  quash  the  writs  of  attacbmeat 
as  improvidently  issued  —  the  corporation  having  officers  residing  in  the  state 
at  the  time  of  their  issue.  After  hearing  the  parties  the  court  refused  to  quash. 
The  same  application  was  subsequently  made  by  the  New  Jersey  receiver,  but 
the  judge  declined  to  bear  argument,  treating  the  question  as  res  adjudicata. 
Pending  a  motion  in  the  state  court  for  the  appointment  of  an  auditor  in  the 
attachment  suits,  and  for  the  sale  of  the  property  as  perishable,  Mr.  Zabriskie, 
the  New  Jersey  receiver,  applied  to  the  chancellor  for  authority  to  take  the 
possession  and  control  of  the  attached  property,  which  authority,  after  hearing, 
the  vice-chancellor  declined  to  grant,  on  the  ground  that  the  court  of  chancery 
had  no  right  to  interfere  with  the  proceedings  in  the  courts  of  law  where  liens 
had  been  acquired  before  the  date  of  the  receiver's  appointment.  Failing  in 
these  motions,  the  silk  company  took  the  usual  steps  prescribed  in  the  third  sec- 
tion of  the  act  of  March  3, 1875,  to  remove  the  case.  Appearances  were  entered 
in  behalf  of  the  corporation  in  the  attachment  suits.  '  Its  president  made  and 
filed  in  the  state  court  a  petition  for  the  removal  of  the  suits  into  the  circuit 
court  of  the  United  States,  accompanied  with  a  bond,  with  good  and  sufficient 
security,  which  petition  and  bond  were  accepted  by  the  state  court.  -By  virtue 
of  these  steps  all  further  jurisdiction  over  the  cases  ceased  in  the  state  court 
and  vested  here. 

§  14  57.  Right  of  a  corporoUe  receiver  to  act  in  foreign  court 

The  case  thus  stated  presents  for  consideration  questions  of  interest  and  im- 
portance. The  counsel  for  the  attaching  creditoi's  suggested  at  the  outset  that 
neither  of  the  receivers  had  any  standing  here,  and  were  not  placed  by  the  law 
of  their  appointment  in  a  position  which  authorized  them  to  intervene  and 
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make  any  motion  in  the  snit.  Accepting  the  decision  of  the  supreme  court  in 
Booth  V.  Clark,  17  How.,  322,  as  the  law  in  the  federal  courts  in  regard  to  the 
powers  of  receivers  outside  of  the  jurisdiction  which  appointed  them,  there 
would  seem  to  be  foundation  for  this  view  in  respect  to  the  New  York  receiver. 
It  is  there  said  (page  835):  ^' We  think  that  a  receiver  has  never  been  recog- 
nized by  a  foreign  tribunal  as  an  actor  in  a  suit.  He  is  not  within  that  comity 
which  nations  have  permitted,  after  the  manner  of  such  nations  as  practice  it 
in  respect  to  the  judgment  and  decrees  of  foreign  tribunals,  for  all  of  them  do 
not  permit  it  in  the  same  manner  and  to  the  same  extent  to  make  such  comity 
international  or  a  part  of  the  law  of  nations." 

Then,  after  distinguishing  between  the  rules  existing  in  .the  courts  of  the 
United  States  and  of  Great  Britain  in  respect  to  foreign  assignments  in  bank- 
ruptcy, the  court  proceeds  to  say:  "He  [the  receiver]  has  no  extraterritorial 
power  of  official  action ;  none  which  the  court  appointing  him  can  confer,  with 
authority  to  enable  him  to  go  into  a  foreign  jurisdiction  to  take  possession  of 
the  debtor's  property;  none  which  can  give  him,  upon  the  principle  of  comity, 
a  privilege  to  sue  in  a  foreign  court,  or  another  jurisdiction,  as  the  judgment 
creditor  might  have  done,  where  his  debtor  may  be  amenable  to  the  tribunal 
which  the  creditor  may  seek."  This  was  simply  applying  to  foreign  receivers 
the  same  rule  which  they  bad  before  announced  in  regard  to  foreign  executors 
and  administrators.    Kerr  v.  Moon,  9  Wheat.,  5G5. 

§  1458»  Corporate  receiver  appointed  after  attachment  takes  subject  to  lien 
thereof. 

But  it  is  not  necessary  to  decide  the  question,  as  the  receiver  appointed  by 
the  court  of  chancery  of  Kew  Jersey  is  also  here,  and  is  not  obnoxious  to  the 
objection  of  deriving  his  power  to  act  from  a  foreign  tribunal.  We  have  more 
difficulty  in  regard  to  his  standing.  His  appointment  was  made  after  the  lien 
bad  been  created  against  the  property  of  the  insolvent  corporation  by  force  of 
the  attachment  proceedings,  and  he  took  it  subject  to  the  lien. 

§  1459.  Poufere  of  a  receiver  of  an  insolvent  corporation  under  the  laws  of 
New  Jersey, 

It  is  admitted  that  the  appoinment  of  the  receiver  invested  him  with  full 
power  to  sell,  assign  and  convey  all  the  assets  of  the  corporation ;  but  this  did 
not  include  the  right  to  the  yossession  and  control  of  the  property  that  was  in 
legal  custody  at  the  time,  and  held  by  legal  process  for  the  benefit  of  those 
creditors  to  whom  the  law  gave  a  lien  for  the  payment  of  their  claims. 

§  1460.  An  insolvent  corporation^  after  the  appointment  of  a  receiver ^  may 
remove  a  suit  to  a  federal  court. 

The  case,  in  our  judgment,  turns  upon  the  question,  What  power  to  act 
remains  in  a  corporation  after  a  decree  of  insolvency,  an  injunction,  and  the 
appointment  of  a  receiver?  This  officer,  doubtless,  becomes  the  custodian  of 
the  property,  but  the  corporate  entity  still  exists,  and  the  fair  implication  from 
the  provisions  of  section  83  of  the  title  ^'  Corporations,"  in  the  Kevised  Statutes 
of  New  Jersey,  is  that  until  the  injunction  continues  four  months  the  corpora- 
tion may  use  and  exercise  its  franchises  and  transact  ordinary  business  in  its  own 
name,  subject,  of  course,  to  the  right  of  the  receiver  to  the  possession  and  con- 
trol of  the  property.  The  question  came  before  the  supreme  court  of  Massa- 
chusetts in  the  case  of  Coburn  v.  Boston  Papier  Macho  Manuf  g  Co.,  10  Gray, 
243.  It  will  be  seen,  by  reference  to  the  insolvent  coqx^mtion  act  of  Massa- 
chusetts, that  after  insolvency  the  commissioner,  by  publication,  forbids  the 
payment  of  any  debt  and  the  delivery  of  any  property  belonging  to  the  cor^jo- 
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ration,  to  it  or  for  its  use,  and  also  the  transfer  of  any  property  or  the  making 
of  any  contract.  The  assignee,  standing  in  the  place  of  the  receiver,  under  the 
Kew  Jersey  statute  has  quite  as  full  power,  and  is  clothed  with  as  large  control 
over  the  affairs  and  assets  of  the  corporation,  as  the  receiver  appointed  by  a 
court.  The  counsel  for  the  defendants  contended  on  the  argument  that  tiie 
proceedings  in  insolvency  amounted  to  an  extinguishment  of  the  corporation, 
but  the  court  was  of  the  opinion  that  there  was  nothing  in  such  proceedings  to 
prevent  the  corporation  continuing  to  accomplish  the  end  and  purpose  of  its 
existence;  at  least  until  its  franchise,  or  right  to  act  as  a  corporation,  was  sold, 
under  the  provisions  of  the  statute,  if,  indeed,  such  sale  would  have  the  effect. 
The  reason  assigned  was  that  the  corporation,  notwithstanding  the  proceed- 
ings, might  have  assets  sufficient  to  pay  all  its  debts,  and  then  no  impediment 
would  exist  before  a  surrender  pursuant  to  law,  or  a  forfeiture  ascertained  and 
declared  by  a  proper  judicial  proceeding,  from  resuming  its  business.  There  is 
no  decision  in  New  Jersey  contradicting  this  view,  although  in  two  or  three 
cases  obiter  dicta  are  found  which  seem  to  indicate  a  different  conclusion. 

§  1461.  An  insolvent  oorporaiion  may  appear  to  aUachmenta  and  may  remove 
causes  to  ike  federal  court 

It  results  that  there  was  nothing  in  the  pending  proceedings  in  insolvency 
vrhich  hindered  the  corporation  from  appearing  to  the  attachment  against  its 
property  and  removing  the  controversy  to  this  court ;  and  howevev  much  the 
court  may  be  disposed  to  promote  equality  among  all  the  creditors,  it  is  hardly 
authorized  by  an  order  to  divest  a  class  of  creditors  of  the  lien  which  they 
acquired  under  the  provisions  of  the  attachment  laws  of  New  Jersey  by  the 
voluntary  act  of  the  corporation.    The  motion  is  therefore  refused. 

§  1463.  Abuse  and  mlgnse. — In  a  proceeding  to  forfeit  the  charter  of  a  railway  corpora- 
tion on  the  ground  of  **  abuse  or  misuse  **  of  the  franchises  conferred  by  it,  heUL,  that  there 
can  be  no  *'  abuse  or  misuse'*  without  a  positive  act  of  malfeasance,  which,  to  furnish  ground 
of  forfeiture,  must  be  wilful,  and  something  more  than  incidental  negligence,  excess  of 
power,  or  mistake  in  the  mode  of  exercising  an  acknowledged  power.  Baltimore  v.  Connells- 
vUle,  etc.,  R.  Co.,*  6  Phil.,  191. 

§  14G8.  As  to  what  constitutes  "  abuse  or  misuse  "  of  franchises  conferred  by  charter  on  a 
railway  company,  held,  that  abuse  includes  misuse,  and  that  both  mean  any  positive  act  in 
violation  of  the  charter  and  in  derogation  of  public  right  wilfully  done  or  caused  to  be  done 
by  those  appointed  to  manage  the  general  concerns  of  the  corporation.    Ibid, 

%  1464.  An  act  of  the  legislature  directing  a  forfeiture  of  a  raUway  charter  on  the  ground 
of  *'  abuse  or  misuse*'  of  the  franchises  conferred  by  it,  passed  without  first  having  the  fact 
of  such  "abuse  or  misuse'*  ascertained  by  judicial  proceeding,  is  unconstitutional,  nuU  and 
void.    Ibid, 

%  1465.  Non-nser. —  A  provision  of  a  statt^te,  that  if  any  corporation  organized  thereunder 
<'  shall,  for  any  period  of  six  months  after  the  commencement  of  its  business,  neglect  and 
cease  to  carry  on  the  same,  its  corporate  powers  shall  also  cease,*'  is  not  a  limitation  upon  the 
existence  of  the  corporation,  but  is  a  condition  subsequent,  and  the  forfeiture  of  the  charter 
for  non-user  of  the  franchises  does  not  arise  until  it  is  judicially  declared.  Wallamet  Falls 
Co.  V.  Kittridge,*  5  Saw.,  44. 

§  1466.  A  forfeiture  of  charter  by  non-user  of  franchises,  or  suspension  of  operations,  can 
only  be  enforced  by  the  government  creating  the  corporation.  Kanawha  Coal  Co.  v,  Kanawha 
&  O.  Coal  Co.,  7  Blatch.,  406. 

§  1467.  Bights  of  creditors. —  The  relation  between  directors  of  a  corporation  and  its 
stockholders  is  that  of  trustee  and  cestui  que  trust.  Creditors  in  certain  cases  are  preferred 
even  to  stockliolders.  for  the  reason  that  the  latter,  as  constituent  members  of  the  corporate 
body,  are  regarded  in  some  respects  as  sustaining  the  same  relation  to  the  former  as  that  sus- 
tained by  the  corporation.  (Barnard  v.  Farwell,  Massachusetts,  October  term,  1874;  Railroad 
V.  Howard,  7  Wall.,  411.)    Bradley  v.  Converse.*  4  Cliff.,  875. 

§  1468.  No  forfeiture  collaterally. — A  forfeiture  cannot  be  taken  collaterally  by  third 
I>ariies.    Kanawha  Coal  Co.  v.  Kanawha  &  Ohio  Coal  Co.,  7  Blatch.,  406. 
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§  1469.  Forfeltiire  on  creditor's  bill.—  The  act  of  June  16,  1852,  of  the  legislature  of  In- 
•diana,  provided  that  whenever  a  judgment  was  recovered  against  a  corporation  other  than 
banking,  and  it  remained  unpaid  for  the  space  of  a  year  after  the  rendition  thereof,  and 
execution  was  not  stayed  by  appealer  supersedeas,  the  proper  court  should  have  power  to  de- 
clare the  franchises  of  the  corporation  forfeited,  and  to  appoint  a  receiver,  who  was  to  reduce 
the  assets  of  such  corporation  to  possession  and  pay  the  debts  of  the  same.  Held,  that 
under  this  statute  a  court  could  not,  upon  the  bill  of  a  judgment  creditor  of  the  corporation, 
forfeit  its  charter,  that  having  been  granted  by  the  state,  which  alone  had  the  right  to  have 
the  court  forfeit  it,  although  upon  a  bill  by  a  creditor  setting  forth  the  facts  made  essential 
by  the  statute,  a  receiver  would  be  appointed  for  such  corporation  and  other  necessary  equi- 
table relief  granted.    Gay  lord  v.  Fort  Wayne,  M.  &  C.  B.  Co.,*  6  Biss.,  286. 

§  1470.  Corporate  assets.— Assets  of  a  corporate  company  are  regarded  in  equity  as  held 
in  trust  for  the  payment  of  the  debts  of  the  corporation,  and  courts  of  equity  will  enforce 
the  execution  of  such  trusts  in  favor  of  creditors,  even  when  the  matter  in  controversy  may 
not  be  recognizable  in  a  court  of  law.    Bradley  v.  Converse,*  4  Cliff.,  875. 

§  1471.  Corporate  assets  are  usually  controlled  and  managed  by  directors  or  trustees,  but 
courts  of  equity  will  not  permit  such  managers,  in  dealing  with  the  trust,  to  obtain  any 
undue  advantage  for  themselves  to  the  injury  or  prejudice  of  those  for  whom  they  are  acting 
in  a  fiduciary  capacity.    Ibid, 

g  1472.  Exact  equality  and  benefit  may  be  enjoyed,  but  corporate  ofllcers  or  trustees  are 
forbidden  to  protect,  indemnify  or  pay  themselves  at  the  expense  of  those  who  are  similarly 
situated  in  relation  to  the  same  funds.    Ibid, 

§1478.  The  property  of  corporations  is  held  in  trust  for  creditors,  and  may  be  pursued  by 
them  into  whosesoever  hands  it  may  come,  as  well  after  as  before  dissolution,  unless  it  may 
have  come  to  the  hands  of  bona  flde  purchasers.    Fisk  v.  Union  Pac.  R.  Co.,*  10  Blatch.,  519. 

§  1474.  Where  it  is  sought  to  charge  the  assets  of  a  corporation  in  the  hands  of  share- 
holders with  an  equitable  lien  in  favor  of  creditors,  the  bill  must  allege  that  such  assets 
were  divided  among  the  shareholders  before  the  corporate  debts  were  paid.  United  States  v. 
Olobe  Works,  7  Fed.  R.,  530. 

§  1475.  Waiver  of  forfeiture.— The  government  may  waive  a  forfeiture  of  a  charter,  and 
will  be  considered  as  having  done  so  unless  it  be  shown  to  have  been  enforced.  Kanawha 
Coal  Co.  V,  Kanawha  &  Ohio  Coal  Co.,  7  Blatch.,  403. 

§  1476.  Bankraptey.— Proceedings  in  bankruptcy  are  not  an  exclusive  method  of  winding 
up  insolvent  corporations  or  companies.    Chandler  v.  Siddle,  3  Dill.,  477. 

§  1477.  OniissioB  to  eleet  officers. —  Where  a  medical  association  intentionally  neglected 
to  elect  the  president,  vice-president,  and  secretary  and  treasurer,  for  several  years  after  the 
organization  of  the  society,  and  at  the  times  directed  by  its  charter ;  and  neglected  to  fill  the 
vacancies  occurring  in  the  medical  board ;  and  some  of  the  members  withdrew  from  the  so- 
ciety, declaring  that  they  considered  the  corporation  dissolved ;  and  the  association  deter- 
mined, by  a  resolve  of  the  board,  to  divide  the  property  and  effects  of  the  association  among 
its  members,  the  court  instructed  the  jury  that,  on  the  finding  of  tliese  facte,  they  would 
find  that  the  corporation  was  dissolved.    United  States  v.  Williams,  5  Cr.  C.  C,  62. 

§  1478.  Power  of  equity. —  A  court  of  chancery,  by  virtue  of  its  general  equity  powers,  in 
the  absence  of  statutory  provisions,  is  not  authorized  to  dissolve  a  corporation,  or  to  distribute 
the  assets  of  a  corporation,  which  is  pursuing  its  ordinary  business,  among  its  shareholders, 
80  as  to  effect  a  practical  and  actual  dissolution.    Harden  v.  Newton,*  14  Blatch.,  878. 

§  1479.  Power  to  close  np  baslness.—  The  state  of  Indiana  chartered  a  bank,  providing 
that  it  '*  should  continue  as. such  until  the  first  day  of  January,  1857,"  and  further  providing 
that  all  banking  powers  should  cease  after  tlie  first  day  of  January,  1857,  "  except  those  in- 
cidental and  necessary  to  collect  and  close  up  its  business.'*  In  1849  the  bank  was  sued  in 
ejectment.  In  1861  this  suit  was  still  pending,  when  the  attorney  of  the  bank  asked  for  an 
Abatement  of  the  writ  of  error  on  the  ground  that  since  the  trial  of  the  case  in  the  circuit 
•court,  and  beforo  the  prosecution  of  the  writ  of  error,  the  bank  had  been  dissolved  and  ceased 
to  exist  as  a  corporation  by  reason  of  the  expiration  of  its  charter.  Held^  per  Wayne,  J., 
that  there  could  be  no  abatement  of  .the  case  upon  the  counsers  suggestion,  as  it  was  declared 
in  the  charter  of  the  bank  that  though  its  charter  should  continue  as  such  until  the  first 
of  January,  1859,  and  that  all  its  banking  powers  should  cease  after  the  first  day  of 
January,  1857,  it  should  have  "  all  the  necessary  and  incidental  powers  to  collect  and  close  up 
its  business,'*  within  which  the  rights  of  the  plaintiff  in  the  ejectment  suit  were  compre- 
hended.   Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  23.   , 

g  1480.  Enjoined  from  taking  steps  to  dissolve. —  Where  a  corporation  was  defendant  in 
a  suit  in  equity  and  was  liable  to  respond  pecuniarily  to  the  plaintiff  in  the  suit,  the  court 
restrained  the  corporation  from  taking  any  proceedings  for  its  own  dissolution,  or  for  the  ap- 
pointment of  a  receiver  of  its  effects,  or  for  the  distribution  of  its  effects  among  its  stock- 
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holders  or  any  other  persons,  or  from  making  any  distribation  or  transfer  of  any  of  its  effects, 
the  pursuit  of  the  stockholders  making  it  necessary  to  retain  jurisdiction  over  the  corpora- 
tion.   Fisk  V.  Union  Pacific  R.  Co.,*  10  Blatch.,  518. 

§  1481.  Froeeedings  most  oonform  to  law.— The  trustees  of  a  corporation  petitioned  the 
supreme  court  of  New  York  for  a  dissolution  of  the  corporation,  proceeding  under  3  R.  S., 
466,  a  statute  which  required  that  on  the  papers  provided  for  by  certain  sections  of  such 
statute  being  filed,  **  an  order  shall  be  entered  requiring  the  persons  interested  in  such  cor- 
poration to  show  cause,  if  any  they  have,  why  such  corporation  should  not  be  dissolved, 
before  some  master  in  the  court,  to  be  named  in  such  order,  at  some  time  and  place  therein  to 
be  specified,  in  less  than  three  months  from  the  date  thereof."  Notice  of  the  contents  of  such 
order  was  to  be  published  in  certain  newspapers ;  and  another  section  of  the  statute  provided 
for  a  hearing  before  the  maater,  and  for  a  taking  of  testimony  by  him,  and  for  a  report  there- 
under by  him  to  the  court;  and,  finally,  section  65 provided  as  follows:  '*  Upon  the  giving  in 
of  the  report  of  the  master,  if  it  shall  appear  to  the  court  that  such  corporation  is  insolvent, 
or  that  for  any  reason  a  dissolution  thereof  will  be  beneficial  to  the  stockholders,  and  not 
injurious  to  the  public  interest,  a  decree  shall  be  entered  dissolving  such  corporation,  and  ap- 
pointing one  or  more  receivers  of  its  estate  and  effects,  and  such  corporation  shall  thereupon 
be  dissolved  and  shall  cease."  Upon  presentation  of  the  x>etition  as  above  stated,  the  court 
made  an  order,  not  to  show  cause,  but  an  order  "  that  the  said  corporation  be  and  the  same 
hereby  is  dissolved,  and  shall  from  henceforth  cease  and  determine,  except  only  that  power 
is  hereby  reserved  to  the  officers  of  said  company  to  convey  its  property  to  the  said  receiver 
as  hereby  directed."  Heldf  that  the  powers  conferred  upon  the  supreme  court  by  the  fore- 
going statute  were  special  powers,  to  be  exercised  in  a  special  manner,  and  over  a*  subject  not 
within  the  ordinary  jurisdiction  of  the  court ;  that  these  powers  are  to  be  exercised  on  the 
performance  of  prescribed  conditions;  that  no  presumption  of  jurisdiction  attends  the  judg- 
ment of  the  court,  but  that  the  facts  essential  to  the  exercise  of  the  special  jurisdiction  must 
appear  upon  the  record  of  the  court ;  that  the  order  of  the  supreme  court  dissolving  the  cor- 
poration was  without  jurisdiction.  It  had  no  power  to  make  an  order  of  dissolution  without 
first  making  an  order  to  show  cause,  returnable  not  less  than  three  months  afterwards,  and 
without  seeing  that  the  order  was  duly  published  and  without  receiving  the  report  of  the 
master.  Until  after  that  should  have  been  done  it  had  no  power  to  make  a  decree  dissolving 
the  corporation,  and  only  **  thereux>on'*  can  the  corporation  be  dissolved.  None  of  these  pre- 
requisites were  complied  with»  and  the  corporation  retained  its  corporate  existence  and  its 
title  to  its  property,  notwithstanding  these  proceedings  before  the  supreme  court  Subse- 
quently it  filed  a  voluntary  petition  in  bankruptcy.  Held,  that  it  had  power  to  do  so,  and 
that  an  application  to  vacate  an  adjudication  by  the  bankrupt  court,  that  the  corporation  was 
bankrupt,  would  not  be  allowed  on  the  ground  that  it  was  dissolved  when  its  petition  in 
bankruptcy  was  filed.    In  re  Pensacola  Lumber  Co.,*  8  Ben.,  171. 

§  1482.  The  jurisdiction  of  the  New  York  supreme  court  to  make  an  order  dissolving  a 
corporation  exists  only  after  the  notice,  required  by  the  New  York  statutes,  has  been  given. 
Freeman's  National  Bank  of  Boston  v.  Smith,  18  Blatch.,  221. 

§  ]  483.  On  a  petition  in  the  supreme  court  of  New  York  for  a  voluntary  dissolution  of  a 
corporation,  it  is  necessary  that  an  order  be  entered  calling  upon  all  persons  interested  to 
show  cause  against  the  prayer  of  the  petition,  at  some  time  and  place  not  less  than  three 
months  from  the  date  of  the  order.    Ibid, 

§  1484.  Lifeinsnranceet>mpany,  fkilure'of.— The  failure  of  a  life  insurance  company  is 
prima  facte  proof  that  its  operations  have  been  conducted  in  a  fraudulent  manner.  Buck  r. 
Insurance  Co.,  4  Hughes,  430. 

§  14S5.  Disoharge  of  stockholders,  erroneous.—  In  proceedings  to  wind  up  an  insolvent 
corporation,  to  which  stockholders,  who  are  personally  liable  if  the  assets  of  the  company  be 
insuflScient  to  pay  its  debts,  are  not  made  parties,  a  decree  discharging  them  from  all  liability 
is  erroneous.    Terry  v.  Commercial  Bank,  2  Otto,  455. 

§  148C  Where  a  bill  was  filed  by  creditors  to  wind  up  the  affairs  of  a  bank,  the  stock- 
holders of  which  were  personally  liable  for  any  debts  unpaid  after  the  assets  of  the  bank 
were  exhausted,  a  decree,  which  ordered  that  the  bank,  its  officers  and  stockholders,  be  for- 
ever discharged  from  any  and  all  liability  for  and  on  account  of  any  debt  due  by  the  bank  or 
its  stockholders,  was  held  void,  the  creditors  of  the  bank  not  having  been  paid  the  full  amount 
of  their  claims,  and  the  stockholders  not  having  been  made  parties  to  the  bill.    Ibid, 

%  14S7.  Whether  a  creditor  must  pat  his  demand  into  a  Judgment.— It  may  be  doubted 
whether  a  creditor  of  a  dissolved  corporation  may  not,  under  certain  circumstances,  claim  to 
be  exempted  from  the  operation  of  the  rule  that  a  creditor  must  put  his  demand  into  judg- 
ment against  his  debtor  and  exhaust  his  remedies  at  law  before  he  can  proceed  in  equity  to 
subject  choses  in  action  to  its  payment.     Terry  v.  Anderson,  5  Otto,  6d6. 

§  1488.  If  he  can,  it  is  upon  the  ground  that  the  assets  of  the  oori>oration  constitute  a 
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trust  fand  which  will  be  administered  by  a  court  of  equity  in  the  absence  of  a  trustee;  the 
principle  being  that  equity  will  not  permit  a  trust  to  fail  for  want  of  a  trustee.     Ibid, 

§  1489.  Defense  to  suit  by  a  reeelrer. —  A  bank  was  by  judicial  forfeiture  deprived  of  its 
charter,  and  one  Robertson  was  appointed  a  trustee  to  wind  up  its  affairs.  Subsequently  he 
was  removed  and  required  to  deliver  the  effects  of  the  bank  to  a  receiver,  who  brouja^ht  suit 
in  the  name  of  Robertson,  in  whom  the  legal  title  still  rested,  upon  two  notes.  Held,  that 
the  delinquent  debtor  could  not  plead  the  extinguishment  of  his  debt  by  the  judgment  of 
forfeiture,  nor  could  he  be  permitted  to  show  (not  having  a  meritorious  defense  to  the  suit) 
that  Robertson,  in  whose  name  the  suit  was  brought,  wds  no  longer  the  real  party  in  the  suit. 
Lum  V.  Robertson,*  6  Wall.,  277. 

§  1490.  Reduction  of  number  of  trustees.^  A  corporation  consisting  of  the  board  of 
trustees  of  a  university  is  not  dissolved  by  a  reduction  of  the  number  of  trustees  to  a  less 
number  than  are  authorized  to  act  by  the  charter,  by  failure  to  elect  when  vacancies  occur. 
Vincennes  University  v,  Indiana,  14  How.,  268. 

§  1491.  Charging  receiver  personally. —  Where  it  is  sought  to  make  the  receiver  of  a  cor- 
poration personally  liable,  the  bill  should*  charge  that  he  was  notified  of  the  existence  of  the 
debts.    United  States  v.  Globe  Works,  7  Fed.  R.,  580. 

§  1492.  Appointment  of  reeeirer.—  Defendants  obtained  judgment  against  plaintiff,  a 
banking  corporation,  and  thereupon  it  filed  a  bill  in  equity,  confessing  its  insolvency  and  ask- 
ing that  a  receiver  be  appointed.  Held^  that  a  court  of  equity  will  not  appoint  a  receiver 
for  a  banking  corporation  simply  because  it  is  insolvent,  nor  at  its  own  instance.  Hugh  v. 
HcRae,*  Chase*s  Dec.,  466. 

§  149S.  Equity  may  appoint  a  receiver  to  take  possession  of  a  bridge  owned  by  an  insolvent 
corporation  and  apply  tolls  and  profits  derivable  therefrom  to  satisfy  a  judgment  against  the 
company.    Covington  Drawbridge  Co.  v.  Shepherd,  21  How.,  124. 

§  1494.  Not  eligible  as  a  reeelrer.—  One  who  has  been  officially  and  responsibly  coonected 
with  the  mismanagement  which-  brought  about  an  insurance  corporation's  insolvency  and 
mln  is  not  competent  to  act  as  receiver  for  it.    Buck  v.  Insurance  Ca,  4  Hughes,  420. 

g  1495.  Priority  of  United  States.— A  bill  which  seeks  to  establish  the  priority  of  a  claim 
in  favor  of  the  United  States  must  show  whether  the  corporation  was  insolvent  at  the  time 
when  it  was  being  wound  up.  and  whether  the  receiver  was  notified  of  the  debt.  United 
States  V.  Globe  Works,  7  Fed.  R.,  580. 

g  14911.  A  ][ls90iirl  statute  provided  that  upon  the  rendition  of  a  final  judgment  dissolv- 
ing an  insurance  company  or  declaring  it  insolvent,  all  the  assets  of  such  company  should 
vest  in  fee  simple  and  absolutely  in  the  superintendent  of  the  insurance  department  of  the 
state,  etc.,  who  should  hold  and  dispose  of  the  same  for  the  use  and  benefit  of  the  creditors 
and  policy  holders  of  such  company  and  such  other  persons  as  might  be  interested  in  such 
assets.  Hddt  that  a  charter  granted  a  life  insurance  company  while  this  statute  was  in  force 
was  governed  by  it.  That  a  suit  having  been  previously  instituted  in  a  court  of  Louisiana  by 
citizens  of  that  state  against  an  insolvent  company,  tlie  superintendent  of  the  insurance  de- 
partment, on  being  admitted  a  party  thereto,  was  entitled,  by  reason  of  his  citizenship,  to 
remove  it  to  the  United  States  circuit  court    Relfe  v,  Ruadle,  13  Otto,  222. 

g  1497.  Policy  holders  in  a  mutual  life  insurance  corporation  created  by  the  state  of  Mis- 
souri, who  signed  the  constitution  of  the  corporation,  thereby  assented  to  all  of  the  provisions 
of  the  statutes  of  the  state  of  Missouri,  where  the  corporation  was  created,  including  that 
provision  which  vests  all  its  property  in  the  superintendent  and  gives  him  authority  to  wind 
up  its  affairs.  And  where  a  receiver  in  Louisiana  has  been  appointed  at  the  instance  of 
Louisiana  policy  holders  in  such  corporation,  and  has  taken  possession  of  its  assets  in  that 
state,  he  will  be  dijected  to  turn  over  such  assets  to  the  officer  designated  by  the  Missouri  law 
to  collect  them  and  settle  its  affairs.  Randel  v.  Life  Association  of  America,*  10  Fed.  R.,  720. 
^  1498.  In  Oregon. —  Under  the  Oregon  statute  (Oregon  Laws,  page  528),  while  the  major- 
ity of  the  stock  at  a  stockholders*  meeting  may  authorize  the  dissolution  of  the  corporation, 
they  cannot  and  do  not  by  such  authorization  in  fact  dissolve  it  or  compel  the  directors  to  do 
so ;  and  in  case  the  directors  refuse  to  dissolve  it,  their  only  remedy  is  by  the  creation  of  a 
new  board,  who  will  effectuate  the  authority  conferred  by  a  vote  of  the  stockholders  in  favor 
of  dissolution.    Wallamet  Falls  Co.  v.  Kittridge,*  5  Saw.,  44. 

§  1499.  The  dissolution  of  a  corporation  under  the  Oregon  statute  (Oregon  Laws,  page  528) 
prevents  it  from  engaging  in  a  new  business,  but  does  not  prevent  the  proper  settlement  of 
its  affairs.    Until  this  is  accomplished  the  corporation  continues  iu  existence.    Ibid, 
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XIL   Kailway  Companies. 

[Consult  subdiTlflloiiB  Vn,  Yin,  IX,  Z,  XL    Ab  to  Municipal  BubscriptioiiB,  see  Boinw.] 

Summary— (7an9/ruof ion  of  charter;  doctrine  of  tUtra  vires,  §§  1500-1503.— Crowing  otTier 
roads,  %%  1503-1506.— Co7i8o2uia<u>ii,  §§  1509-1516,  1^X8.^  Mortgage  on  road  running 
through  several  staies;  jurisdiction,  §  1517. —  Power  of  sale;  preferred  stockholders,  §^  1518, 
1519. —  Mortgage  of  after-acquired  property,  §  1530. —  Power  to  sell  road,  §§  1530,  1521.— 
Vendors  of  railway  accepting  preferred  stock,  §  1522. —  Money  does  not  pass  by  sale  on 
foreclosure,  §  1523;  what  property  passes,  g  1524.— J?jfec<  of  making  a  road  a  public 
highway,  g§  1525, 1526.—  Grant  of  riglU  of\Day  without  reservation,  §  1527. —  Lands  taken 
subject  to  right  of  tvay,  g  1528. —  Terminus  of  Union  Pacific  Railroad,  g  1529.— Zocaf ion 
of  right  of  tvay,  §  1530.— Bonds  issued  in  aid  of  Union  Pacific  Railroad  Company, 
§§  1531-15^5,  15i7.— iVe^  earnings,  g§  1536-1540,  1542-1544.— ^pp^ica^ion  of  earnings  to 
improvements,  §  1541. —  Bonds  issued  to  Kansas  Pacific  Railway  Company,  §§  1545, 1516.— 
Sinking  fund  established  by  act  of  1868,  §  1548.—  Union  Pacific  Railway  subject  to  control, 
1549,  1550. — Act  autliorizing  suit  against  Union  Pacific  Railroad  Company,  %  1551. 


§  1500.  Railway  charters  are  liberally  construed,  and  the  question  of  tdtra  vires  has  not 
been  of  late  years  construed  with  that  strictness  that  existed  in  former  times.  Dimpfel  v, 
Oliio  &  Mississippi  R.  Ck>.,  §§  1561^64. 

§  1501.  Where  a  railway  corporation  has  acted  under  a  contract  and  received  the  benefits 
arising  from  it,  it  is  not  competent  for  it  to  deny  its  validity  as  being  ultra  vires.    Ibid, 

§  1502.  Where  a  railway  company  made  a  contract  of  purchase  of  another  company  in 
1875,  wliich  other  company  was  operated  as  a  part  of  the  purchasing  company  for  four  years, 
and  a  mortgage  thereof  to  secure  bonds  issued  had  been  made,  and  the  bonds  had  passed  into 
the  hands  of  bona  fide  purchasers,  all  this  taking  place  witiiout  any  objection  on  the  part  of 
a  stockholder  having  been  made,  held,  that  neither  the  purchasing  railway  company  nor  its 
stockholders  can  object  to  what  was  done  on  the  ground  that  it  was  beyond  the  power  of  the 
company.    Ibid, 

g  1508.  The  provision  of  the  constitution  of  Texas,  that  "  every  railroad  company  shall 
have  the  right  with  its  road  to  intersect,  connect  with,  or  cross  any  other  road,"  is  not  self- 
executing.  It  does  not  authorize  the  railroad  companies  to  cross  each  others*  tracks  until  by 
negotiations  or  by  proper  legal  proceedings  they  shall  have  fixed  their  right  to  make  such 
crossing.    Mo.,  K.  &  T.  R*y  Co.  v,  Texas  &St  L.  R'y  Co.,  §§  155)^-55. 

§  1504.  Railway  crossings  are  such  sources  of  danger  of  collision  in  the  transit  of  trains  as 
cannot  adequately  be  compensated  by  any  moneyed  consideration,  and  will  therefore  be 
enjoined  unless  warranted  by  the  pressure  of  paramount  necessity  for  the  service  of  the  pub- 
lic convenience  or  of  the  state.    Ibid. 

•  §  160o.  When  the  right  of  way  over  private  property,  or  the  right  of  crossing  an  estab- 
lished public  highway,  has  been  acquired  and  fixed  by  acts  of  the  competent  parties,  either 
voluntarily  contracting  or  judicially  constrained  to  consent,  then  certain  common  rights 
attach  to  this  new  acquisition  of  right,  and  they  will  be  considered  and  protected  and  en- 
forced by  the  federal  courts  whenever  the  character  of  the  parties  brings  the  case  within  their 
jurisdiction.    Ibid, 

§  1506.  Where  the  legislature  of  a  state  has  not  prescribed  the  manner  in  which  one  rail- 
road shall  cross  another,  a  court  of  equity  may  control  the  railroads  as  to  such  crossing. 
Chicago  &  N.  W.  R.  Ca  r.  Chicago  &  Pacific  R.  Ca,  ^  1556-58. 

g  1507.  The  fact  that  one  railroad  had  been  constructed  does  not  give  it  ai&y  absolute  rights, 
except  so  far  as  the  question  of  mere  property  is  concerned,  over  a  new  railroad,  which  takes 
its  rights  always  subject  to  the  power  of  the  state  to  authorize  any  other  railroad  to  cross  ot 
intersect  it,  as  the  oase  may  be.    Ibid, 

§  loOS.  The  Chicago  &  Pacific  Railroad  Company  undertook  to  lay  its  railroad  across  the 
line  of  the  Chicago  &  Northwestern  Railroad  Company  at  a  point  where  the  grade  of  the 
1  Jitter  road  was  one  thousand  feet  to  the  mile,  which  grade  was  increased  by  a  sharp  curve 
through  a  deep  cut  about  a  thousand  feet  in  length,  which  would  shut  out  from  view  trains 
approaching  from  the  west  on  either  line,  were  the  crossing  made  at  the  point  designated.  If 
trains  were  required  to  stop  on  that  grade,  locomotive  engines  could  not  start  and  carry  ovex 
it  as  heavy  trains  by  at  least  five  loaded  cars  as  they  could  without  stopping.  In  certain  con- 
ditions of  the  track  it  would  be  impossible  to  stop  heavily  loaded  trains,  coming  down  the 
grade,  as  required  by  law.  A  crossing  at  another  point  by  a  bridge  could,  however,  be  made 
at  an  extra  expense  of  only  about  1 13,0 JO,  and  such  crossing  would  be  perfectly  safe  and  fea- 
sible.   Held,  that  an  injunction  would  be  issued  to  restrain  the  making  of  the  crossing  at  the 
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point  &rsi  named,  and  the  bourt  inclined  to  apt>ortion  the  expense,  under  the  circumstances 
of  the  case,  of  constructing  the  elevated  crossing,  between  the  two  roads,  instead  of  compel- 
ling the  new  road  to  bear  all  of  the  expense.  Such  an  apportionment  being  made  because  the 
old  railroad  ca^ne  in  and  asked  for  the  interposition  of  a  court  of  equity,  and  under  the  equity 
rule  might  be  required  to  bear  its  proper  share  of  the  expense,  and  because  the  crossing  at  the 
elevation  was  for  its  advantage  as  well  as  for  that  of  the  new  company.    Und, 

g  1 509.  Two  or  more  railroad  companies  cannot  consolidate.  It  is  not  within  the  scope  of 
their  authority  unless  power  be  conferred  by  the  legislature.  Pearce  v.  Madison  &  Indian- 
apolis R.  Co.,  §§  1559-60.    See  §§  324,  599,  830-883,  12^6,  1898, 1798.  1871. 

§  1510.  A  railroad  company  formed  of  two  other  railroad  companies,  which  consolidated 
without  authority  from  the  legislature,  has  no  power  to  purchase  a  steamboat  to  run  on  a 
river  in  connection  with  the  railroad,  and  notes  given  by  officers  of  such  consolidated  com- 
pany for  the  price  of  the  steamboat  are  ultra  vires;  and  cannot  be  collected  by  suit  against  the 
two  companies  consolidated.    Ibid, 

§  1511.  In  Illinois,  legislation  has  encouraged  the  consolidation  of  railways  into  systems. 
Dimpfel  v.  Ohio  &  Mississippi  R*y  Co.,  g§  1561-6i. 

g  lolS.  Power  to  consolidate  includes  power  to  do  anjrthing  necessary  to  effect  a  consolida- 
tion.   Ibid. 

g  1518.  The  statutes  of  Indiana  authorize  railway  companies  to  consolidate  in  general 
terms,  but  make  no  provision  as  to  the  consent  of  stockholders ;  a  case  presenting  a  ques- 
tion as  to  the  consent  of  the  stockholders  to  the  consolidation  of  their  corporation  must  be 
adjudicated  upon  general  principles  of  law  regardless  of  the  statutes.  Mowrey  v,  Indian- 
apolis &  Cincinnati  R.  Co..  g§  1565-73. 

g  1514.  The  consolidation  of  two  railway  companies,  under  the  Indiana  statutes,  extin- 
guishes them  both.  A  consolidated  corpokution  is  a  new  company,  distinct  from  all  the  old 
ones  out  of  which  it  was  formed.    Ibid, 

g  1.j15.  a  director,  who  is  present  at  a  meeting  of  his  board  when  a  proposed  consolidation 
is  discussed  and  a  meeting  of  stockholders  called  to  approve  the  same,  and  who  makes  no 
objection  to  such  consolidation  and  meeting  of  shareholders,  will  be  held  to  consent  lo  such 
proceeding;  but  such  consent  to  the  proposed  consolidation  does  not  estop  the  director,  after 
resignlDg  his  office  as  such,  from  proceeding  as  a  stockholder  to  enjoin  such  consolidation. 
Ibid. 

g  1510.  Where  a  corporation  created  by  the  laws  of  Iowa  consolidated  with  one  created  by 
the  laws  of  Missouri,  by  virtue  of  the  laws  of  both  states,  the  consolidated  company  remained  a 
corporation  of  Iowa  for  the  purposes  of  the  jurisdiction  of  federal  courts.  MuUer  v,  Dows, 
§§  1574-79. 

g  1517.  A  federal  court  may  foreclose  a  mortgage  covering  a  line  of  railway  running 
through  several  states.    Tbid, 

g  1518.  The  Savannah  &  Alabama  Railroad  Company  by  its  charter  had  power  ''to  have, 
purchase,  possess,  enjoy,  and  retain  lands,  rents,  hereditaments,  tenemants,  goods,  chattels 
and  effects,  of  whatsoever  kind,  nature  or  quality  the  same  may  be,  and  the  same  to  sell, 
grant,  demise,  alien  or  dispose  of,*'  which  power  was,  by  reference  to  the  charter  of  the 
Savannah  &  Alabama  Company,  transferred  to  the  Georgia  &  Florida  Railway  Company, 
which  by  its  charter  might  at  any  time  incorporate  its  stock  with  the  stock  of  any  other  com- 
pany on  such  terms  as  miglit  be  mutually  agreed  upon.  These  two  powers  thus  given  to  the 
Georgia  &  Florida  Railway.  Company  were  conferred  upon  the  South  Georgia  &  Florida  Rail- 
road Company  subsequently.  Held,  that  this  last  company  had  express  power  to  incorporate 
its  stock  with  the  stock  of  any  other  company ;  that  this  power  enlarged  its  ordinary  power 
to  sell  and  dispose  of  property  belonging  to  it,  and  that  a  sale  of  its  road,  equipment  and  fran- 
chises to  the  Atlantic  &  Gulf  Railroad  Company  was  not  ultra  vires,  but  lawful  and  valid; 
that  the  South  Georgia  &  Florida  R:iilroad  Company,  having  been  given  in  consideration  for 
its  road,  equipment  and  franchises  a  priority  as  to  its  bonds  and  mortgages,  and  its  stock  hav- 
ing been  incorporated  with  that  of  the  Atlantic  &  Gulf  Railroad  Company,  and  it  having  thus 
received  all  that  it  stipulated  for  therefor,  it  became  merged  in  the  Atlantic  &  Gulf  Railroad 
Company,  and  could  not  dispute  the  legality  of  the  sale  and  transfer  of  its  road,  equipment 
and  franchises  to  that  company.    Branch  v,  Jesup,  §§  1580-86. 

g  1519.  A  quantity  of  guarantied  scrip  (t.  e.,  certificates  of  preferred  stock),  having  been 
given  by  the  Atlantic  &  Gulf  Railroad  Company  to  the  South  (Georgia  &  Florida  Railroad 
Company  in  payment  for  its  road,  etc.,  which  scrip  or  preferred  stock  was  given  to  con- 
tractors in  i>ayment  for  buildjng  the  said  railroad,  field,  that  such  contractors,  by  accepting 
this  scrip,  became  preferred  stockholders  in  the  Atlantic  &  Gulf  Railroad  Company,  and  the 
acceptance  of  the  stock  by  them  was  an  acknowledgment  of  the  validity  of  the  contract  of 
sale  between  the  two  companies,  the  issue  of  the  stock  being  in  part  performance  of  that 
contract    Held,  further,  that  the  holders  of  this  preferred  stock  who  were,  before  becoming 
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Boch  holders  of  stocky  stockholders  in  the  South  Georg:ia  A  Florida  Company,  did  not  con- 
tinue to  occupy  the  position  of  vendors,  with  a  vendor's  lien  for  the  purchase  price  of  the  prop- 
erty sold,  and  were  not  entitled  to  assert  a  right  of  attachment  upon  that  road  in  preference 
to  tlie  claims  of  subsequent  creditors  of  the  Atlantic  ds  Gulf  Railroad  Company,  the  vendee. 
Ibid. 

%  1520.  The  Atlantic  &  Gulf  Railroad  Company  had  power  to  mortgage  its  existing  and 
after-acquired  railroad,  including  such  a  road  as  it  was  authorized  to  build  from  T.  to  A.  In- 
stead, however,  of  building  such  road  itself  directly,  it  procured  its  construction  by  arrange- 
ment with  and  purchase  from  the  South  Georg^  &  Florida  Company.  HM,  that  such  road 
was  an  after-acquired  road  covered  by  the  mortgage.    Ibid,    See  §  172S. 

^  lo21.  Under  power  to  sell  all  the  franchises,  road  and  equipment  of  a  railroad  company, 
a  part  thereof  may  be  sold.    Ibid^ 

§  1222.  Vendors  of  a  railway,  who  accept  preferred  stock  in  another  company  in  payment 
for  it,  lose  their  lien  as  vendors  for  the  purchase  price  of  the  road  and  become  shareholders 
merely  in  the  other  company.    Ibid. 

§  1528.  Money  is  not  part  of  the  property  of  a  railway  company  so  as  to  pass  by  sale  under 
foreclosure.    Strang  v.  Montgomery  &  Eufaula  R.  Co.,  §g  1608-10. 

§  1524.  Cars,  engines,  etc.,  placed  on  a  railway  by  a  receiver  to  keep  up  the  rolling  stock 
are  part  of  the  property  of  a  road,  and  pass  to  a  purchaser  thereof  under  a  mortgage  fore- 
clasure.    Ibid, 

§  1525.  A  legislative  declaration,  that  a  particular  railroad  shall  be  a  public  highway,  means 
that  it  shall  be  open  to  the  use  of  the  public  with  their  own  vehicles.  Lake  Superior,  etc., 
R  Co.  V.  United  States,  §§  1587-97. 

§  1526.  When  congress,  in  granting  lands  in  aid  of  a  railroad,  declares  that  it  shall  be  and 
remain  a  putdic  highway  for  the  use  of  the  government  of  the  United  States,  it  means  that 
the  government  shall  have  the  right  to  use  the  road,  but  not  that  it  shall  have  tlie  right  to 
require  its  transportation  to  be  performed  by  the  railroad  company ;  and  when  this  right  of 
the  use  of  the  road  is  granted  *'  free  from  all  toll  or  other  charge  for  transportation  of  any 
property  or  troops  of  the  United  States,"  it  only  means  that  the  government  shall  not  be  sub- 
ject to  any  toll  for  such  use  of  the  road,  but  does  not  entitle  the  government  to  have  troops 
or  property  transported  by  the  companies  over  their  respective  roads  free  of  charge  for  trans- 
porting the  same.    Ibid, 

g  1527.  A  grant  of  a  right  of  way  without  reservation  or  exception  is  a  grant  inprcetentif 
and  operates  from  the  date  of  the  grant.    Railroad  Ca  v,  Baldwin,  g^  1598-89. 

§  1528.  After  a  righ^t  of  way  through  public  lands  has  been  granted  to  a  railway  company, 
all  persons  acquiring  title  to  lands  along  its  line  take  them  subject  to  that  grant,  although  the 
grant  be  to  a  foreign  railway  corporation.    Ibid, 

%  1529.  The  president's  order  of  March  7,  1864,  fixing  the  initial  point  of  the  Iowa  branch 
of  the  Union  Pacific  Railroad  at  a  '*  point  on  the  western  boundary  of  luwa,"  established  the 
terminus  of  the  road  on  the  east  bank  of  the  Missouri  river  in  Iowa.  Union  Pac  R.  Co.  v. 
HaU,  §§  1600-1604. 

g  1530.  In  1871  and  1872  the  Denver  &  Rio  Grande  Railway  Company,  by  its  engineers,  made 
a  "close  preliminary"  survey  of  a  right  of  way  through  Grand  Cafion  of  the  Arkansas, 
marking  the  line  with  stakes  and  mapping  it  with  such  exactitude  that  curves  and  details  of 
the  line  could  have  been  added  by  the  engineer  in  his  office  without  further  survey,  had  it 
been  so  desired.  Some  work  of  grading,  etc.,  was  done  at  the  same  time  by  employees  of  the 
company  in  the  cafion.  Held^  that  this  was  not  such  a  location  and  appropriation  of  the  right 
of  way  as  vested  a  title  thereto  in  the  Denver  company.  But  that  such  title  vested  when,  a 
few  years  later,  the  company  completed  its  road  through  the  cafton,  and  when  it  then  com- 
pleted the  location  and  appropriation,  the  title,  previously  imperfect,  acquired  precision,  and 
by  relation  took  effect  as  of  the  date  of  the  grant.  From  the  date  of  this  preliminary  survey 
for  several  years  the  Denver  company  did  no  work  in  the  cafion,  but  was  busy  constructing 
other  portions  of  its  system,  all  in  contemplation  of  ultimately  building  the  road  located  in 
the  cafion.  In  1878  the  Cafion  City  Railway  Company  took  possession  of  the  cafion  and  en- 
joined the  Denver  company  from  building  its  line  therein.  Held,  that  the  possession  taken 
by  the  Denver  company  by  its  preliminary  survey  entitled  it  to  complete  its  road  as  laid  out 
through  the  cafion,  although  the  Cafion  City  company  must  be  permitted  under  act  of  con- 
gress to  occupy  the  cafion  in  common  with  the  Denver  company  for  railway  purposes,  and 
this  even  though  the  Cafion  City  company  was  in  fact  acting  in  the  interest  of  a  third  com- 
pany, the  Atchison,  Topeka  &  Santa  Fe  company.    Railway  Company  v.  Ailing,  g^  1605-7. 

§1581.  The  obligation  of  the  Union  Pacific  Railroad  Company' to  repay  to  the  government 
of  I  he  United  States  the  interest  paid  by  the  latter  upon  bonds  issued  by  it  in  aid  of  the 
railway  company  does  not  arise  until  the  maturity  of  such  bonds.  United  States  v.  Union 
Pacific  Railroad  Co.,  gg  1611-16. 

620 


RAILWAY  COHPAKIEa  S§1S82>1M0. 

§  1582.  Section  5,  act  of  oongrass,  1869,  relating  to  the  Union  Pacific  Bailroad  Company, 
anthorized  the  issue  and  deliTeiy  of  United  States  bonds  to  that  compaoy,  and  gave  a  hen  on 
the  property  of  the  corporation  for  the  ultimate  redemption  of  such  bonds,  principal  and 
interest.    llntL 

S  1«II3«  The  United  States  government  obligated  itself  to  pay  the  interest  on  such  bonds  in 
the  first  instance.    IbicL 

§  lo84.  The  obligation  of  the  Union  Pacific  Railroad  Company,  as  shown  by  section  6,  act 
of  congress,  1862,  relating  to  bonds  issued  by  the  United  States  in  aid  of  that  company,  isi 
1.  To  pay  said  bonds  at  maturity.  S.  To  allow  the  government  to  retain  the  compensation 
due  the  corporation  for  services  rendered,  and  apply  the  same  to  the  payment  of  the  bonds 
and  interest  until  the  whole  amount  is  fully  paid.  8.  To  pay  over  to  the  government,  after 
the  road  shall  have  been  fully  completed,  five  per  cent,  of  the  net  earnings  of  the  road,  to 
be  appropriated  to  the  payment  of  the  bonds  and  interest.    IbicL 

§  I0II6.  It  appearing  that  prior  to  November  6,  1869,  the  entire  road  of  the  Union  Pacific 
Bailroad  Company  had  in  separate  sections  been  reported  by  it,  under  the  oatli  of  its  president, 
as  being  completed  and  furnished  as  a  first  class  railroad  in  accordance  with  the  requirements 
of  the  acts  of  congress  chartering  the  company,  and  that  upon  the  strength  of  these  representa- 
.  tions,  and  the  corresponding  reports  of  the  commissioners  appointed  to  examine  the  several 
sections,  it  had  been  accepted  by  the  president,  and  that  the  company  had  received  its  entire 
subsidy  of  government  bonds,  save  about  $160,000,  and  had  received  an  order  for  the  issuing 
of  patents  for  its  grant  of  public  lands  to  the  extent  of  one-half  thereof,  said  $160,000  in 
bonds  and  the  other  half  of  the  land  grant  being  withheld  by  the  United  States  government 
under  an  agreement  with  the  coo^pany,  made  in  April,  1809,  as  security  for  the  more  perfect 
completion  of  certain  parts  of  the  work.  HdcU  that  the  road  must  be  considered  as  com- 
pleted on  November  6,  1800,  it  being  at  that  time  practically  open  for  business ;  although 
subsequently,  in  1874,  another  commission  was  appointed  by  the  president  to  examine  the 
road  in  order  to  ascertain  that  all  the  imperfections,  as  a  security  for  the  removal  of  which 
any  part  of  its  land  grant  had  been  withheld,  were  removed.  This  was  not  the  date  which 
should  be  taken  for  the  completion  of  the  railroad.  Held^  further,  that  the  duty  of  the  com- 
pany to  account  to  the  government  for  five  per  cent,  of  its  net  earnings  commenced  on  the 
6lh  of  November,  1869.  HeUt^  further,  that  by  receiving  bonds  from  the  government  which 
were  only  to  be  delivered  to  the  railroad  company  upon  the  completion  of  its  road,  the  com- 
pany was  estqpped  from  denying  that  its  road  was  completed.  Union  Pacific  R.  Co.  v.  United 
States,  g§  1617-aO. 

g  loStt.  "  Net  earnings  of  the  railroad,"  as  applied  to  the  Union  Pacific  Railroad,  means  the 
net  earnings  of  the  road  as  a  railroad,  including  the  telegraph  and  all  earnings  and  income  de- 
rived from  the  railroad  proper  and  all  the  appendages  and  appurtenances  thereof,  including  its 
ferry  and  bridge  at  Omaha,  its  cars,  and  all  its  property  and  apparatus  legitimately  connected 
with  the  railroad,  including  compensation  accruing  to  the  company  for  services  performed 
for  the  government ;  but  not  including  the  income  or  profits  of  the  Union  Pacific  Railroad 
Company  as  the  holders  of  public  lands,  nor  a  sum  representative  of  money  earned  in  the 
carriage  of  "company  freight'*  If  this  means  freight  for  the  transportation  of  the  com- 
pany's own  property  over  its  own  road,  it  ought  not  to  be  put  down  as  a  receipt,  upless  the 
game  amount  is  also  embraced  amongst  the  expenses  on  the  other  side  of  the  account.    Ibid, 

g  loS?.  Net  earnings  are  the  excess  of  gross  earnings  over  the  expenditures  defrayed  in 
producing  them,  aside  from  and  exclusive  of  the  expenditure  of  capital  laid  out  in  construct- 
ing and  equipping  the  works  themselves.    Ibid. 

H  15$8«  In  ascertaining  net  earnings,  expenditures  for  station  buildings,  shops,  etc.,  are 
charges  which  may  properly  be  deducted  from  gross  earnings,  especially  as  such  expenditures 
were  in  the  case  at  bar  actually  paid  therefrom,  and  were  not  carried  to  capital  account. 
lind. 

g  1$89.  In  determining  what  are  net  earnings  of  a  railway  company  it  is  proper  to  deduct 
from  the  gross  earnings  the  items  forming  the  construction  account  or  improvements,  and 
additions  to  track,  etc.,  those  constituting  the  equipment  account,  or  replacing  and  rebuilding 
rolling  stock,  machinery,  etc.,  and  those  showing  expenditures  for  real  estate  purchased  for 
depot  grounds,  etc.,  and  expenses  for  same;  provided  such  expenditures  were  actually  made 
oat  of  the  g^roes  earnings  and  not  raised  by  the  issue  of  bonds  or  stock.  It  is  not  proper,  in 
ascertaining  net  earnings,  to  deduct  from  the  gross  earnings  the  items  of  a  depreciation  ac- 
count or  expenses  not  chaiged  up,  meaning  by  this  the  amount  necessary  to  put  the  road  in 
proper  repair,  but  which  was  not  actually  expended  for  that  purpose ;  nor  should  expenses  of 
the  land  department  be  allowed,  or  interest  on  funded  debt  prior  to  the  government  lien,  nor, 
in  the  case  of  the  Pacific  railroads,  fifty  per  cent,  government  earnings  withheld.  United 
States  V.  Kansas  Pacific  K'y  Co.,  §§  1621-22. 

g  le40.  The  net  earnings  of  a  railroad  company  while  in  the  hands  of  a  receiver  are  in  the 
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custody  of  the  court  and  are  to  be  distributed  among  its  creditors.    They  do  not  pass  to  a 
purchaser  under  a  foreclosure  sale  of  the  railroad.    Strang  v.  Montgomery  &  Eufaula  R.  Co., 

g§  i6oa-io. 

§  1541.  It  is  discretionary  with  railway  directors  either  to  charge  to  construction  account 
every  item  df  expense,  and  every  part  and  portion  of  every  item  which  goes  to  make  the 
road  or  any  of  its  appurtenances  or  equipments  better  than  they  were  before,  or  to  charge  to 
ordinary  expense  account  and  against  earnings,  whatever  is  taken  for  this  purpose  from 
the  earnings,  and  is  not  raised  upon  bonds  or  issues  of  the  stock.  The  latter  method  is 
deemed  the  most  conservative  and  beneficial  to  thet  company,  and  operates  as  a  restraint 
against  injudicious  dividends,  and  the  accumulation  of  a  heavy  indebtedness,  and  probably,  in 
the  case  of  the  Union  Pacific  Railroad  Company,  the  true  interest  of  the  government,  as  well 
as  of  stockholders,  will  be  subserved  by  encouraging  a  liberal  application  of  the  earnings  to 
the  improvement  of  the  works.    Union  Pacific  R.  Co.  v.  United  States,  §§  1617-30. 

§  154i.  Ail  payments  of  interest  on  the  bonded  indebtedness  of  a  company  should  be 
charged  to  capital  interest  account  and  not  to  current  expenditures ;  though  payable  out  of 
earnings  before  any  dividends  can  be  made  to  stockholders,  they  cannot  be  deducted  for  the 
purpose  of  ascertaining  the  net  earnings  of  the  road.    Ibid, 

§  1543.  Expenses  of  lands  and  town  lots  department  and  taxes  on  lands  and  town  lots  are 
expenses  properly  belonging  to  the  land  department  of  a  railroad  company.  They  are  entirety 
distinct  from  its  expenses  as  a  railroad  company,  and  should  not  be  deducted  from  its  gross 
earnings  in  order  to  ascertain  its  net  earnings.    IbicL 

§  1544.  The  interest  on  the  first  mortgage  bonds  of  the  Union  Pacific  Railroad  Company, 
which  were  preferred  by  act  of  congress  to  those  issued  by  the  United  States  as  a  subsidy  to 
the  company,  should  be  paid  out  of  the  net  earnings  of  the  company  before  the  five  per  cent, 
of  such  earnings  reserved  to  the  government  should  be  paid.    Ibid, 

g  1545.  While  as  to  its  entire  line  the  Kansas  Pacific  Railway  Company,  in  the  words  of 
the  ninth  section  of  the  act  of  1864,  is  *'  entitled  to  all  the  benefits  and  subject  to  all  the  con- 
ditions and  restrictions  of  the  act,'*  and  is  bound  to  furnish  transportation  and  telegraphic 
accommodation  to  the  government  on  the  usual  terms,  yet  the  subsidy  bonds  granted  to  the 
company  being  granted  only  in  respect  to  the  original  road,  terminating  at  the  one  hundredth 
meridian,  form  a  lien  upon  that  portion  only,  and  the  five  per  cent,  of  the  net  earnings  to  be 
paid  on  account  of  the  principal  and  interest  of  such  subsidy  bonds,  is  only  demandable  on 
the  net  earnings  of  said  portion  and  not  out  of  the  net  earnings  of  the  jwrtion  beyond  the 
one  hundredth  meridian,  running  to  the  city  of  Denver.  United  States  v,  Kansaa  Pacific  R*y 
Co.,  g§  1631-22.* 

§  1546.  The  subsidy  bonds  granted  to  the  Kansas  Pacidc  Railway  Company  upon  the  first 
three  hundred  and  ninety-three  and  fifteen-sixteenths  miles  of  its  road  are  not  a  lien  upon  its 
whole  line  to  Cheyenne,  nor  are  five  per  cent,  of  the  net  earnings  of  the  entire  line  applicable 
to  the  payment  of  said  bonds,  that  portion  of  the  line  west  of  the  one  hundredth  meridian 
having  been  built  under  charter  granted  to  the  Denver  Pacific  Railway  Company.  United 
States  V.  Denver  Pacific  R'y  Co.,  §  1638. 

§  1547.  The  contract  between  the  United  States  government  and  the  Pacific  railway  com- 
panies required  them  to  pay  both  principal  and  interest  upon  certain  of  their  bonds  when  the 
principal  should  mature,  unless  the  debt  should  be  sooner  discharged  by  the  application  of 
one-half  the  compensation  for  transportation  and  other  services  rendered  for  the  government 
and  five  per  cent  of  their  net  earnings,  as  specified  in  the  charters.  In  1868,  May  7th,  an  act 
of  congress  was  passed  substantially  requiring  the  companies,  in  the  management  of  their  af- 
fairs, to  set  aside  a  portion  of  their  current  income  as  a  sinking  fund  to  meet  this  and  other 
mortgage  debts  when  they  matured.  The  sinking  fund  was  to  be  deposited  with  the  secretary 
of  the  treasury  of  the  United  States  and  to  be  invested  in  the  public  funds  of  the  United  States. 
Held,  that  the  establishment  by  congress  of  such  a  sinking  fund  in  the  United  States  treasury, 
for  the  payment  of  future  maturing  debts  of  the  Pacific  railway  companies,  was  not  a  pay- 
ment of  such  debts,  nor  in  any  sense  an  impairment  of  the  contract  between  the  companies 
and  the  government.  That  it  was  immaterial  that  the  secretary  of  the  United  States  treasury 
was  made  the  sinking  fund  agent  or  that  the  investment  Of  such  funds  was  required  to  be  in 
United  States  bonds;  nor  was  it  objectionable  that  one-half  of  the  earnings  for  services  ren- 
dered to  the  government  by  the  railways  were  required  by  such  act  to  be  put  into  the  sinking 
fund,  inasmuch  as  the  government  were  not  relieved  from  payment  for  such  services;  hence 
concluded  that  the  sinking  fund  act  of  1868  relative  to  Pacific  railways  was  a  reasonable  and 
constitutional  enactment,  warranted  by  the  reserve  power  in  congress  to  amend  or  alter  the 
charters  of  the  Pacific  railway  companies,  and  that  there  was  no  difference  between  the  Cen- 
tral Pacific  and  the  Union  Pacific  Railway  Companies  in  so  far  as  their  regulation  by  such 
sinking  fund  act  was  concerned.    Sinking  Fund  Cases,  §§  1634-69. 

g  1548.  The  establishment  of  a  sinking  fund  by  the  act  of  May  7,  1868,  by  oongress,  does 
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not  conflict  with  the  original  state  charter  granted  to  the  Central  Pacific  Railway  Company 
by  California.    Ibid, 

g  1549.  The  Union  Pacific  Railway  Corporation  is  a  creature  of  the  United  States  govern-* 
ment.  It  is  a  private  corporation  created  for  public  purposes,  and  its  property  is  to  a  large 
extent  devoted  to  public  uses,  and  it  is  subject  to  legislative  control  so  far  as  its  business 
affects  the  public  interest.    Ibid, 

g  1550.  The  United  States  government  has  reserved  control  of  the  Pacific  railway  charters. 
Ibid, 

g  1551.  Investigation  having  developed  that  the  board  of  directors  of  the  Union  Pacific 
Railroad  Company  had  made  contracts  for  building  the  road,  and  for  running  Pullman  cars 
on  it,  and  for  mining  its  coal  lands  and  purcdiasing  the  coal  so  mined,  which  were  a  fraud 
upon  the  company ;  that  these  contracts  allowed  exorbitant  prices  for  work  done  and  material 
furnished ;  that  otherwise  they  were  very  advantageous  to  the  other  contracting  parties  and 
injurious  to  the  company ;  that  in  all  of  them  the  directors,  or  a  controlling  majority  of 
them,  were  interested  adversely  to  the  company ;  that,  in  fact,  they  were,  in  the  name  of  the 
company,  making  contracts  with  themselves  as  the  other  party,  congress  passed  an  act, 
March  3,  1B78,  requiring  the  attorney-general  of  the  United  States  to  bring  suit  in  a  United 
States  circuit  court  against  the  Union  Pacific  Railroad  Company  and  persons  who  had 
received: 

(1)  Capital  stock  of  the  company  without  paying  for  it  in  money.  (2)  Other  property  of 
the  company  unlawfully  and  contrary  to  equity.  (3)  As  profits  or  proceeds  of  contracts  for 
construction,  money  or  other  property  which  ought  in  equity  to  belong  to  the  corporation. 
(4)  Persons  who  have  wrongfully  received  from  the  United  States  bonds,  moneys  or  lands 
which  ought  in  equity  to  be  accounted  for,  or  paid  to  it  or  to  the  company.  Held,  that  this 
was  a  constitutional  exercise  of  congressional  power,  although  the  act  authoriased  the  process 
of  the  court  in  which  such  suit  should  be  brought  to  run  outside  of  the  district  wherein  such 
court  was  located,  so  as  to  reach  parties  resident  in  any  part  of  the  United  States,  and  al- 
though it  permitted  causes  of  action  to  be  joined  which,  without  the  sanction  of  an  act  of 
congress,  would  have  rendered  the  bill  multifarious;  that  the  act  was  intended  not  to  change 
the  substantial  rights  of  the  parties  to  the  suit  which  it  authorized,  but  to  provide  a  specific 
method  of  procedure,  and  that  the  bill  must  be  limited  by  the  provisions  of  the  act»  both  as 
to  the  grievances  on  which  it  counted  and  the  relief  which  it  sought. 

It  appearing  that  the  persons  guilty  of  the  frauds  were  officers  of  the  corporation  during 
the  pendency  of  the  litigation,  that  it,  under  their  management,  was  opposing  any  decree 
looking  to  the  restoration  to  it  of  any  money  or  property  of  which  these  persons  had  de- 
frauded it,  and  that  if  any  decree  against  them  should  be  rendered  it  would  in  all  probability 
be  satisfied  and  released  by  the  company,  without  requiring  «ny  money  or  property  to  be  paid 
thereon,  held,  that  the  court  would  not  make  any  decree  against  such  persons  for  the  bene- 
fit of  the  corporation.  Although  such  decree  might  well  be  rendered  for  the  benefit  of  a  few 
innocent,  bona  fide  shareholders,  they  were  not  before  the  court,  and  anything  collected 
under  such  decree  (if  it  were  made)  would  in  all  probability  never  be  distributed  among 
them  by  the  fraudulent  directors  still  in  control  of  the  company,  hence  no  decree  for  th^ 
benefit  of  such  shareholders  would  be  made.  Held,  that  the  United  States  government  was 
entitled  to  no  decree  because  moneys  were  due  to  it  for  unpaid  interest  upon  its  bonds  issued 
for  the  benefit  of  the  company,  such  interest  not  being  due  from  the  company  until  the  bonds 
matured  (U.  S.  v.  U.  P.  R  R.  Co.,  91  U.  S.,  72),  except  to  the  ^xtent  of  one-half  the  com- 
pensation for  transportation  services  performed  for  the  United  States,  and  five  per  cent,  of 
the  net  earnings  of  the  road,  which  were  to  be  annually  laid  by  as  a  sinking  fund  to  extin- 
guish the  company's  debt  to  the  United  States;  that  the  fact  that  the  United  States  govern- 
ment was  a  large  creditor  of  the  railroad  company  gave  it  no  right  to  come  into  equity  for 
preventive  relief  to  secure  the  collection  of  the  sums  of  which  the  company  had  been  de- 
frauded, in  order  to  provide  means  in  advance  to  satisfy  the  government's  lien  under  its 
mortgage.  As  a  creditor,  the  United  States  had  no  right  to  interfere  between  th#  company 
and  those  with  whom  it  had  dealt. 

The  cases  wherein  a  government  could,  as  a  trustee  for  the  public,  enforce  the  proper  use 
of  Uie  property  and  franchises  granted  to  a  corporation  for  the  benefit  of  the  public,  fall  under 
two  heads:  (1)  Where  municipal,  charitable,  religious  or  eleemosynary  corporations,  public 
in  their  character,  had  abused  their  franchises,  i)erverted  the  purpose  of  their  organization, 
or  misappropriated  their  funds,  and  as  they,  from  the  nature  of  their  corporate  functions, 
wero  more  or  less  under  government  supervision,  the  attorney-general  proceeded  against 
them  to  obtain  correction  of  the  abuse.  (2)  Where  private  corporations,  chartered  for  defi- 
nite and  limited  purposes,  had  exceeded  their  powers,  and  were  restrained  or  enjoined  in  the 
flame  manner  from  the  further  violation  of  the  limitation  to  which  their  powers  were  sub- 
ject.   Heldf  that  the  Union  Pacific  Railroad  Company  was  but  a  railroad  company  with  the 
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ordinary  powers  of  such  corporatioiis — a  private  oorporation  (Railroad  Company  v.  Pennton, 
IS  WalL,  5), —  and,  as  such,  not  within  the  first  class  described,  and  therefore  not  subject  to 
the  remedy  therein  pointed  out ;  that  if  the  United  States  was  a  trustee,  it  must  be  either  of 
the  defrauded  stockholders  or  of  the  public.  If  of  the  former,  such  stockhokiers  were  capa- 
ble of  asserting  their  own  rights,  to  secure  which,  in  this  suit,  no  provision  had  been  made, 
and  if  the  trust  concerned  related  to  the  rights  of  the  public  in  the  use  of  the  road,  no  wrong 
is  alleged  capable  of  redress  in  this  suit,  or  which  required  such  a  suit  to  redress.  United 
States  V,  Union  Pacific  RaUroad  Ck>.,  g§  1670-81. 
[Notes.— See  §g  1680-1842.] 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY  v.  TEXAS  A  ST.  LOUIS  RAIL- 
WAY COMPANY. 

(Circuit  Court  for  Texas:  10  Federal  Reporter,  497--504.) 

Opinion  by  McCormigk,  J. 

Statement  of  Facts. —  The  complainant,  in  its  bill  and  amended  bill,  avers 
in  substance  that  it  is  a  corporation  duly  organized  under  the  laws  of  Kansas, 
and  as  such  is  also  authorized,  by  act  of  the  legislature  of  Texas,  to  extend  its 
railroad  and  telegraph  through  Texas;  that  it  is  now  engaged  in  extending  its 
lines  of  railroad  through  Texas,  having  portions  thereof  in  operation,  and 
other  portions  located  and  in  process  of  construction ;  that  in  January  last  it 
located  its  line  through  McLennan  county  and  into  the  city  of  Waco,  approach- 
ing the  line  of  the  Central  Railroad  at  that  point  on  a  tract  of  land  known  as 
the  Norris  land,  and  in  March  last  obtained  from  the  proper  party  full  title  to 
the  right  of  way  over  said  land  on  complainant's  said  located  line,  and  is  now 
engaged  in  constructing  its  main  line  and  side  track  on  said  Norris  land,  on 
said  right  of  way ;  that  defendant  is  a  corporation  created  by  the  laws  of 
Texas,  and  is  also  constructing  its  railroad  through  McLennan  county  and  into 
the  city  of  Waco,  having  originally  located  its  line  so  as  to  approach  said  Cen- 
tral Railroad  at  a  point  some  distance  west  of  the  point  on  the  Central  where 
complainant's  line  intersected  the  Central;  that  complainant's  line  crosses  de- 
fendant's line  at  the  distance  of  a  little  less  than  one  mile  from  its  intersection 
with  the  Central  line,  and  from  said  point  of  crossing  complainant's  line,  and 
defendant's  line  as  originally  located,  gradually  diverge  from  each  other  as 
they  respectively  approach  the  Central  Railroad's  line;  that  complainant  and 
defendant  were  proceeding  with  the  construction  of  their  respective  railroads 
on  their  respective  lines  as  so  originally  located;'  that  defendant  failed  to  ob- 
tain the  consent  of  the  said  Central  road  to  have  its  railroad  crossed  at  the 
point  where  defendant's  line,  as  originally  located  and  being  constructed,  would 
have  crossed  said  Central  road,  and  thereupon  the  defendant  changed  the  loca- 
tion of  its  road  so  as  to  bring  the  same  nearer  to  complainant's  line,  and  to 
cross  the  Central  at  a  point  only  a  few  feet  west  of  the  point  at  which  com- 
plainant's line  crosses  said  Central;  that  by  said  change  of  location,  which 
change  was  made  after  complainant  located  its  line,  and  had  procured  its  said 
right  of  way  on  said  Norris  land,  and  was  engaged  in  the  construction  of  its  said 
tracks  thereon,  complainant  was  disappointed  in  its  purpose  of  effecting  its 
connection  with  said  Central  road  by  putting  in  a  "  Y"  on  the  west  of  com- 
plainant's line,  leaving  the  space  on  the  west  thereof  to  be  occupied  by  the 
defendant's  main  and  connecting  tracks;  that,  after  some  work  had  been  done 
by  defendant  on  its  changed  line,  the  defendant  undertook,  without  first  ob- 
taining or  asking  complainant's  consent,  and  without  making,  or  offering  to 
make,  any  compensation  therefor  to  complainant,  to  cross  said  complainant's 
main  and  side  tracks,  and  right  of  way  on  said  Norris  land,  and  extend  its 
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(defendant's)  line  to  a  point  of  intersection  with  said  Central  line,  east  of  com- 
plainant's line,  and  to  return  on  the  line  of  said  Centrars  track  and  re-cross 
complainant's  line,  said  last-named  two  crossings  being  not  more  than  two 
hundred  and  ninety  feet,  the  one  from  the  other,  and  making  three  crossings 
of  complainant's  main  track  and  one  of  its  side  tracks  within  the  space  of  one 
mile;  that  upon  either  side  of  its  line  the  defendant  can  obtain  as  easy  and 
practicable  a  route  for  its  road,  and  space  for  its  connections  \yith  said  Central, 
without  making  either  of  said  last-named  crossings  of  complainant's  line  of 
main  track  and  side  track ;  that  said  last-named  crossings  are  unnecessary,  and 
could  only  be  maintained  at  great  expense,  and  would  be  such  a  source  of 
danger  of  collision  in  the  transit  of  trains  as  could  not  be  adequately  com- 
pensated by  any  moneyed  consideration;  that  the  complainant,  having  first 
located  its  line  there,  and  procured  the  right  of  way,  and  being  in  the  actual 
occupancy  thereof,  and  engaged  in  the  construction  of  its  main  track  and  side 
track  thereon,  requires  the  sole  and  unobstructed  use  thereof  for  its  business, 
and  to  suffer  such  crossing  there  would  work  irreparable  injury  to  complainant; 
that  defendant  is  threatening  and  attempting  violently  to  effect  said  cross- 
ing, against  the  objection  and  warning  of  complainant.  And  complainant's 
prayer  is  for  an  order  restraining  and  enjoining  defendant  from  making  said 
crossings  against  complainant's  objection,  **and  from  attempting  to  compel  by 
law  a  right  to  do  so." 

The  answer  in  substance  is:  Fh^st^  that  complainant  is  not  such  a  party  as  to 
the  matters  in  issue  as  can  sue  the  defendant  in  reference  thereto  in  the  circuit 
court  of  the  United  States;  second^  that  defendant  does  not  propose  to  cross 
complainant's  line  with  defendant's  main  track,  but  only  to  lay  a  side  track 
across  the  complainant's  line  to  connect  with  the  Central,  and  return  with  the 
Central  line  to  defendant's  main  track;  that  defendant  has  found  it  imprac- 
ticable to  connect  with  the  Central  in  any  other  manner,  or  at  any  other  place; 
that  defendant  expects  and  now  offers  to  make  and  mamtain  said  crossing  at 
defendant's  expe.nse,  and  that  if  not  allowed  to  make  its  connection  iu  that  way 
with  the  Central,  defendant  will  be  greatly  damaged. 

§  1552.  A  corporation  is^  for  purposes  of  jurisdiction^  a  citizen  of  the  state 
hy  which  it  is  cj*eated.  Its  incorporation  hy  another  state  gives  it  only  a  license 
to  operate  J  hut  does  not  constitute  if  a  citizen  of  such  second  state. 

On  the  question  of  jurisdiction,  raised  by  the  answer,  the  proof  shows  that 
the  complainant  was  organized  as  a  corporation  under  a  general  act  of  the 
state  of  Kansas,  and  that  on  the  2d  of  August,  1S70,  the  legislature  of  Texas 
passed  ^^  An  act  in  relation  to  the  Missouri,  Kansas  &  Texas  Bailway  Com- 
I)any,"  giving  said  company  the  right  to  extend  its  railroad  through  the  state 
of  Texas,  and,  among  other  things,  not  material  here,  providing:  "That  the 
said  company,  in  constructing,  extending  and  operating  its  railroad  and 
branches,  shall  have  and  exercise  and  are  hereby  vested  with  all  the  rights, 
powers,  privileges  and  immunities  granted  by  its  acts  of  incorporation  and 
amendments  thereto,  so  far  as  the  same  may  be  applicable  to  this  state,  and 
not  inconsistent  with  the  constitution  thereof,  together  with  all  the  rights, 
powers,  privileges  and  immunities  conferred  by  all  general  laws  now  existing 
or  that  hereafter  may  be  passed  by  the  legislature  of  the  state  of  Texas,  in  re- 
lation to  railroad  corporations,  in  same  manner  and  to  same  extent  as  if  incor- 
porated by  this  state,  provided  the  said  company  shall  keep  an  office  within 
the  state." 

This  question  has  been  treated  by  the  supreme  court  as  one  full  of  difficulty 
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tind  delicacy.  In  one  of  the  earliest  cases  in  which  the  right  of  a  corporation 
to  sue  in  the  circuit  court  was  entertained,  the  language  of  the  opinion  was 
nervously  vigorous  in  rejecting  the  proposition  that  such  u  purely  legal  entity 
and  artiflcial,  intangible  creature  of  the  law  of  a  state  could  be  deemed  a  citi- 
zen of  a  state  within  the  meaning  of  the  constitution;  but  feeling  under  equal 
obligation  to  entertain  jurisdiction  in  a  proper  case,  and  to  decline  to  usurp 
jurisdiction  in  any  case,  it  was  held  in  that  case,  not  without  much  misgiving,  as 
we  now  know,  that  although  such  a  creature  of  the  law  could  not  be  a  citizen,  it 
might  be  (and  in  that  case  was)  composed  of  real  persons  who  were  citizeos, 
and  that  such  citizens,  their  citizenship  being  such  that,  suitig  in  their  own 
names,  the  suit  could  be  entertained,  might  sue  in  the  corporate  name  which 
represented  them.     6  Oranch,  87. 

In  a  later  case  it  was  considered  that  while  the  corporation  was  an  intangible 
creature  of  the  law,  real  persons  having  dealings  with  it  encountered  very  real 
natural  persons  representing  it  in  the  state  creating  it,  and  that  these  real  natural 
-persons  constituting  its  management  were  the  parties  in  fact  to  its  transactions 
and  to  its  litigation,  and  that  so  contemplated,  and  for  the  purpose  of  determin- 
ing the  question  of  jurisdiction  in  suits,  a  corporation  created  by  and  doing  busi- 
ness in  a  particular  state  is  to  be  deemed,  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  state,  f6r  the  purposes  of 
its  incorporation,  capable  of  being  treated  as  a  citizen  of  that  state  as  much  as  a 
natural  person.  And  it  has  grown  to  be  the  settled  doctrine,  that  the  re^l  per- 
sons composing  a  corporation  are  coixclusively  presumed  to  be  citizens  of  the 
stnte  incorporating  it,  and  no  inquiry  in  relation  thereto  is' permitted.  2  How., 
558;  16  How.,  825;  20  How.,  232.  In  a  later  case  a  new  phase  of  the  question 
was  met,  and  it  was  hold  that  where  two  states  (Ohio  and  Indiana)  had  each 
.  chartered  a  corporation  by  the  same  name,  and  with  the  same  capacities  and 
powers,  and  intended  to  accomplish  the  same  objects,  and  which  was  spoken  of 
in  the  laws  of  said  states  respectively  as  one  corporate  body,' exercising  the 
same  powers  and  fulfilling  the  same  duties  in  both  states,  said  corporate  body 
cannot  maintain  a  suit  against  a  citizen  of  Ohio  or  Indiana  in  the  circuit  court. 
1  Black,  297,  298.  Again,  where  a  citizen  of  Illinois  brought  suit  in  Wiscon- 
sin against  the  Chicago  &  Northwestern  Railway  Company,  a  corporation 
created  by  and  existing  under  the  laws  of  the  states  of  Wisconsin,  Illinois  and 
Michigan,  operating  its  line  in  part  in  each  of  these  states,  the  whole  of  the 
said  line  being  managed  by  the  defendant  as  a  single  corporation,  whose  princi- 
pal office  and  place  of  business  was  in  the  city  of  Chicago,  in  the  state  of  Illi- 
nois, on  objection  to  the  jurisdiction  of  the  circuit  court  on  the  ground  that 
the  defendant  was  a  citizen  of  Illinois  (of  which  state  plaintiff  was  a  citizen), 
the  objection  was  overruled,  and  it  was  held  that  in  Wisconsin  the  defendant 
was  a  citizen  of  Wisconsin.     13  Wall.,  284. 

In  delivering  the  opinion  of  the  court  in  the  case  just  cited,  Mr.  Justice  Field 
refers  to  a  recent  decision  in  the  ease  of  The  Railroad  u  Harris,  12  Wall.,  65 
(§§  1166-74,  Bupra\  as  confirming  the  correctness  of  the  positions  taken  in  the 
opinion  he  was  then  delivering.  The  case  of  The  Railroad  v,  Harris  presents  a 
.parallel,  in  all  essential  points,  to  the  case  here.  The  state  of  Maryland  incor- 
porated the  Baltimore  '&  Ohio  Raiircmd.  The  state  of  Virginia  passed  an  act 
reciting  the  Maryland  act  in  full,  and  granting  to  the  company  the  right  to 
extend  its  road  through  the  state  of  Virginia.  Congress  also  passed  acts  re- 
ferring to  the  Maryland  act  (but  not  reciting  it),  by  which  the  company  was 
authorized  to  extend' a  line  of  its  road  to  the  city  of  Washington,  in  the  Dis- 
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trict  of  Columbia.  Harris,  a  citizen  of  the  District  of  Columbia,  sued  the 
company  in  the  District  on  a  cause  of  action  growing  out  of  the  negligent 
handling  (as  alleged)  of  its  trains  at  a  named  point  in  the  state  of  Virginia. 
The  company  objected  t3  the  jurisdiction  on  the  ground  that,  being  chartered 
by  Maryland,  it  was  a  citizen  of  that  state;  that  it  could  not  emigrate,  and  was 
not  liable  to  suit  in  the  District.  On  the  case  being  considered  in  the  supreme 
court  there  was  a  unanimous  concurrence  of  opinion  in  favor  of  holding  the 
company  liable  to  the  suit  in  the  District,  but  .some  diversity  of  opinion  as  to 
the  ground  upon  which  that  holding  should  repose;  and  the  case  was  set  down 
for  reargument  on  the  question  as  to  the  construction  of  the  legislation  of  Vir- 
ginia and  of  congress  subsequent  to  that  of  Maryland  originally  incorporating 
the  company;  whether  such  subsequent  legislation  was  a  new  birth,  making 
the  company  a  Virginia  corporation  in  Virginia,  and  a  c6rporation  created 
by  congi'ess  in  the  District  of  Columbia,  or  was  such  subsequent  legislatiou 
only  a  license  by  which  the  field  of  the  company's  operation  was  extended; 
and,  after  this  deliberate  consideration,  and  full  argument  of  counsel  on  this 
question, —  the  turning  question  in  this  case,  and  thought  to  be  of  the  highest 
importance  in  that  case, —  the  court  held  that  the  acts  of  Virginia  and  of 
congress  did  not  incorporate  said  company,  but  only  extended  the  field  of  its 
operations. 

So  far,  then,  as  the  rule  has  been  developed  by  adjudged  cases,  it  appears  to 
be  that  where  the  act  of  a  state  provides  for  the  organization  and  incorporation 
of  a  company  it  thereby  becomes  a  corporation  of  that  state,  and  in  that  state 
is  a  citizen  thereof  for  the  purposes  of  suit,  although  the  same  persons,  by  the 
same  corporate  name,  have  been  incorporated,  with  the  same  powers  and  for 
the  same  object,  by  another  state ;  but  when  the  ^ct  does  not  create  the  cor- 
poration, and  recognizes  it  as  already  existing  by  the  laws  of  another  state, 
and  extends  to  it  likie  powers  (or  such  of  them  and  with  such  limitations  and 
on  such  condition  as  may  be  named)  as  are  given  it  by  the  laws  of  the  state 
incorporating  it,  «uch  act  must  be  construed  to  be  only  a  license  enlarging  the 
field  of  operations  of  the  company,  and  said  company,  upon  extending  its 
operations  under  such  an  act  into  the  state  passing  such  an  act,  does  not  be- 
come a  corporation  of  that  state,  but  goes  there  as  the  corporation  of  another 
state,  liable  to  be  sued  in  the  state  embracing  the  new  field  of  its  operations, 
but  shorn  of  none  of  its  qualities  as  a  corporation  of  another  state.  And  if 
the  act  of  Virginia,  abdve  referred  to,  did  not  incorporate  the  Baltimore  & 
Ohio  Railway  in  Virginia,  and  make  it  a  Virginia  corporation  as  to  its  opera- 
tion in  that  state,  surely  the  act  of  1870,  by  this  state,  did  not  make  the  com- 
plainant a  Texas  corporation  as  to  its  operations  in  this  state.  It  remains  a 
citizen  of  Kansas,  as  such  privileged  to  elect  to  sue  in  the  United  States  courts. 

On  the  merits  of  this  controversy  the  parties  in  the  bill  and  answer,  and 
their  respective  assistant  affidavits,  indulge  and  exhibit  much  contrariety  of 
Tiew  as  to  the  facts;  but  I  clearly  gather  from  the  affidavits,  and  from  the  bill 
and  answer,  that  defendant  has  changed  the  location  of  its  line  substantially  as 
alleged  in  the  bill,  and  was  threatening  and  attempting  to  push  a  side  track 
across  complainant's  right  of  way,  crossing  the  main  track  and  side  track 
of  complainant  so  as  to  connect  with  the  Central  at  a  point  east  of  complain- 
ant's line,  and  return  with  said  Central's  track  ta  defendant's  main  line,  which, 
at  this  point,  is  west  of  complainant's  line,  thus  crossing  complainant's  line 
twice  at  points  not  more  than  two  hundred  and  ninety  feet  apart,  and  less  than 
one  mile  from  the  first  crossing  of  complainant's  and  defendant's  railroads ; 
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that  defendant  is  advised  by  its  engineer,  and  its  other  officers  believe,  thai 
said  connection  with  the  Central  is  the  only  one  practically  possible  to  be 
made  and  that  complainant^s  engineer  advises,  and  its  officers  believe,  that 
just  as  easy*  and  practicable  connection  with  the  Central  can  be  made  there  ' 
by  the  defendant  without  so  placing  a  side  track  across  complainant's  tracks; 
that  complainant's  consent  so  to  cross  was  not  asked,  or  any  oflFer  of  compen- 
sation of  any  kind  made  complainant,  but  a  violent  and  irregular  and  unusual 
effort  was  being  made  to  push  defendant's  said  track  across  complainant's  right 
of  way  without  asking  any  consent,  and  in  defiance  of  complainaitt's  warning 
to  desist;  and  that  at  the  time  of  submitting  the  bill  both  parties,  with  strong 
construction  forces,  were  standing  facing  each  other  at  the  point  in  question, 
indulging  the  defendant  in  surprises  and  night  attacks,  and  such  tumult  as  put 
the  local  community  in  an  uproar. 

«   §  1553.-  Rights  of  railroads  to  cross  the  tracks  of  each  other  tender  the  consti- 
tution of  Texas. 

The  defendant  asserts  its  right  to  cross  complainant's  tracks  and  right  of  way 
without  asking  the  favor  or  consent  of  complainant,  and,  of  course,  without 
resort  to  legal  proceedings  to  compel  such  consent.  This  claim  it  rests  upon 
this  language  of  the  constitution  of  Texas:  "Every  railroad  company  shall 
have  the  right  with  its  road  to  intersect,  connect  with  or  cross  any  other  rail- 
road." Is  this  part  of  a  sentence  taken  from  section  1,  article  10,  of  the  con- 
stitution, so  far  self-acting  as  to  give  the  defendant  a  license  to  judge  of  its 
own  case,  and  execute  its  own  judgment  thereon  ?  The  language  is  general,  as 
the  language  of  constitutions  usually  is,  and  where  such  language  is  used  to 
restrain  action  —  as  restraining  execution  from  taking  the  homestead  (defining 
the  homestead),  or  to  specify  the  powers  of  some  branch  of  the  government  or 
of  some  officer  —  it  may  well  be  held  to  be  self  operating;  but  where  it  can 
operate  only  by  affirmative  action  of  private  parties,  and  come  in  sharp  con- 
flict with  other  private  interests,  such  a  general  provision  needs  supplementing 
by  appropriate  legislation  prescribing  the  regulation  of  its  exercise.  I  so  con- 
strue this  provision,  and  am  of  opinion  that  the  defendant  should  be  restrained 
from  eflfecting  said  crossings  of  complainant's  tracks  until;  by  negotiation,  or 
by  the  proper  legal  proceedings,  the  defendant  shall  have  fixed  its  right  (with 
the  prescribed  or  adjudicated  limitations)  to  make  said  crossings. 

§1554.  Irreparable  damage. 

Stress  is  laid  by  defendant's  counsel  in  his  argument  on  the  words  "irrepara- 
ble damage."  It  is  hardly  necessary,  in  this  case,  to  indulge  in  any  philologi- 
cal disquisition  on  this  text.  The  most  common  experience  has  little  need  of 
the  testimony  of  experts  to  aid  it  in  reaching  the  conclusion  that  such  cross- 
ings as  this  application  seeks  to  have  restrained  Would  be  such  a  source  o/ 
danger  of  collision  in  the  transit  of  trains  as  could  not  be  adequately  compen- 
sated by  any  moneyed  consideration,  and  such  as  should  not  be  permitted 
except  under  the  pressure  of  some  paramount  necessity  for  the  service  of  the  pub- 
lic convenience  or  of  the  state.  The  complainant  insists  that  no  such  necessity 
exists,  and  asks  this  court  to  so  adjudge,  and  to  restrain  the  defendant  frona 
resorting  to  other  legal  proceedings  to  compel  a  right  to  make  said  crossing. 
And  in  argument  of  its  counsel  I  am  referred  to  cases  in  43  and.  ^^  New  York 
Reports,  where  the  court  determined  that  the  property  in  those  cases  sought 
to  be  condemned  was  not  necessary  to  be  devoted  to  the  use  of  the  companies 
seeking  the  condemnation.  These  cases  repose  on  the  language  of  the  New 
York  statute,  and,  besides  this,  are.  cases  in  the  state  courts,  where,  if  at  al|, 
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the  right  to  enforce  or  refuse  such  claims  to  expropriation  must,  in  ray  opinion, 
reside. 

§  1555.  Bights  incident  to  right  of  way  over  private  property, 
"When  the  right  of  way  over  private  property,  or  the  right  of  crossing  an 
established  public  highway,  has  been  Acquired  and  fixed  by  the  acts  of  the  com- 
petent parties,  either  voluntarily  contracting  or  judicially  constrairted  to  con- 
sent, then  certain  common  rights  attach  to  this  new  acquisition  of  right,  and 
these  common  rights  may  be  considered  and  protected  and  enforced  by  this 
court  in  any  case  where  the  character  of  the  parties  brings  the  case  within  the 
jurisdiction  of  this  court.  But  until  this  right  of  way  is  thus  fixed,  the  claim 
to  it  is  so  far  in  derogation  of  common  right  as  to  require  full  compliance  with 
all  the  regulations  of  the  law  under  which  it  is  claimed,  including  a  resort  to 
the  particular  tribunals  by  that  law  set  for  passing  upon  such  claims  and  fixing 
such  rights.  If  the  circuit  court  of  the  United  Slates  can  restrain  parties  from 
attempting  to  secure  a  right  of  way  by  process  of  condemnation  under  the 
state  laws,  could  these  courts  not  as  well  entertain  and  conduct  the  proceed- 
ings for  such  condemnation  wherever  such  a  party  as  this  complainant  was 
seeking  to  condemn,  and  the  adverse  party  was  a  citizen  of  Texas? 

In  accordance  with  the  foregoing  views  a  temporary  injunction  will  be 
ordered,  but  it  will  not  restrain  the  defendant  from  attempting  to  compel  by 
law  a  right  to  cross  complainant's  tracks  and  right  of  way. 

CraCAGb   &   NORTHWESTERN   RAILROAD    COMPANY  v.   CHICAGO    &    PACIFIC 

RAILROAD  COMPANY. 

(Circuit  Court  for  lUinois:  6  BisseU,  219-234.     1874.) 

STATKiiEirr  OF  Facts. —  Proceeding  in  equity  for  an  injunction  restraining 
defendant,  a  railroad  corporation,  from  crossing  plaintiff's  road  at  a  proposed 
point  thereon.  The  bill  stated  that  the  proposed  route  would  make  a  crossing 
exceedingly  difficult  and  dangerous  on  account  of  its  situation  in  the  middle  of 
a  deep  cut,  it  being  almost  impossible  to  stop  heavily  loaded  trains  within  the 
distance  required  by  law  from  the  crossing.  That  a  perfectly  safe  crossing 
could  be  constructed  within  five  hundred  feet  from  the  proposed  site,  at  an 
additional  cost  of  only  $13,000,  and  that  thereby  the  usefulness  of  plaintiflTs 
road  at  that  point  would  not  be  impaired. 

§  1556.  Where  the  legislature  has  not  declared  in  what  manner  railroads 
shall  cross  each  oiher^  eqxuty  may  assume  jurisdiction  over  the  matter. 

Opinion  by  Dru^diond,  J. 

The  question  involved  in  this  case  is  one  of  great  importance,  both  as  to  the 
rights  of  railroads  and  those  of  the  public.  I  am  inclmed  to  think  that,  under 
certain  circumstances,  an  application  may  be  made  to  a  court  of  equity'for  the 
purpose  of  controlling,  to  some  extent,  the  right  of  one  railroad  to  cross 
another.  If  the  legislature  of  the  state  has  prescribed  in  what  manner  one 
railroad  shall  cross  another,  it  may  be  that  it  would  control  all  parties  and  the 
courts;  but  where  the  legislature  has  not  declared  in  what  particular  way  one 
railroad  shall  cross  or  intersect  another,  but  has  only  referred  to  it  in  general 
terms,  then,  I  think,  within  the  true  meaning  of  the  act  of  the  legislature,  it 
may  be  competent  for  a  court  of  equity  to  control  the  railroads  as  to  the 
crossings.  In  this  state,  it  may  be  said,  in  one  sense,  to  be  the  policy  of  the 
state  to  allow  a  new  railroad  to  cross  the  track  of  an  old  railroad,  and  at  grade, 
in  most  instances.     At  the  same  time,  the  legislature  has  shown  clearly  enough 
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that  it  does  not  intend  that  a  railroaii  shajl  cross  at  grade  in  all  instances, 
otherwise  it  would  have  been  so  stated.  For  the  reason  that  I  mentioned; 
before,  it  is  not  likely  the  legislature  ever  will  say  so,  because  the  topography 
of  the  particular,  locality  where  the  crossing  is  to  be  made  —  indeed,  various 
circumstances  —  control  and  determine  how  the  crossing  shall  be  made.  For 
example,  where  two  railroads  are  approaching  each  other,  through  a  compara- 
tively level  country,  and  one  is  to  cross  the  other,  it  may  be  said  that,  in  such 
a  case  as  that,  ordinarily,  the  new  railroad  would  have  the  right  to  cross  the 
other  at  grade;  not  that  it  is  universp.lly  true,  but  generally  so.  There  might 
be,  and  often  are,  circumstances  where  it  would  not  be  consistent  with  the 
interests  of  the  railroads  themselves  or  of  the  public  that  they  should  cross  at 
grade. 

§  1 557.  The  fact  that  one  railroad  has  been  constructed  does  not  give  it  ahso- 
lute  rights  over  aU  others;  hut  it  takes  its  rights  sufjyect  to  the  power  of  the  state 
to  authorize  any  other  railroad  to  cross  or  intersect  it, 

^Now  in  this  case,  assuming  that  the  facts  are  as  stated,  and  that  the  new  rail- 
road (the  Chicago  &  Pacific  Railroad)  can  cross  over  the  old  railroad  at  so  littlp 
expense  as  is  stated,  I  should  consider  it  the  duty  of  a  cofirt  of  equity  to  require 
it  to  be  done.  If  the  old  road  comes  into  a  court  of  equity  and  asks  that  the 
crossing  should  be  so  made,  and  there  is  an  additional  expense  incurred  in  con- 
sequence, it  may  be  competent  for  a  court  to  say  the  expense  shall  not  be 
wholly  incurred  by  the  new  railroad  company,  because  I  adhere  to  the  doctrine 
I  laid  down  the  other  day  in  the  Michigan  Central  and  Baltimore  &  Ohio 
case,  that  the  fact  that  one  railroad  has  been  constructed  does  not  give  it  any 
absolute  rights,  except  so  far  as  the  question  of  mere  property  is  concerned, 
over  a  new  railroad.  It  takes  its  rights  always  subject  to  the  power  of  the 
state  to  authorize  any  other  railroad  to  cross  or  intersect  it,  as  the  case  may  be. 
Where  there  is  a  considerable  expense  growing  out  of  the  crossing,  it  may  be 
a  question  for  a  court  of  equity  to  determine  how  that  expense  shall  be  appor- 
tioned. In  this  particular  case,  assuming  that  the  allegations  of  the  bill  are 
sustained  by  the  afifidavits,  then  it  seems  clear  that  it  is  for  the  interests  of  both 
roads  that  one  should  cross  over  the  other.  It  is  not  a  question  for  a  day,  a 
month,  or  a  year;  but  it  is  a  question  for  all  time,  so  to  speak,  at  any  rate  for 
an  indefinite  time.  The  crossing  of  a  road  at  grade  involves  a  continuali  never- 
ending  expense  and  damage  to  both  roads.  It.  can  be  avoided  by  one.  crossing 
over  the  other,  and  the  only  expense  then  is  the  interest  on  the  additional  cost. 

Kow,  in  this  case,  it  is  said  that  there  is  quite  a  st^p  g^rade;  that  one  of  the 
circumstances  connected  with  the  crossing  at  grade,  namely,  the. stoppage  of  the 
trains,  involves  a  peculiar  loss  and  danger.  In  such  a  case  as  that,  it  certainly 
may  be  competent  for  a  court  of  equity  to  interfere,  under  the  provisions  of  law 
as  they  now  exist.  The  mere  question  of  damages  to  be  ascertained  by  the  exer- 
cise of  the  right  of  eminent  domain  does  not  reach  the  ditiicalty;  therefore  it 
may  be  a  proper  case  for  the  interposition  of  a  court  of  equity,  even  though, 
the  court,  under  other  circumstances,  would  not  interfere,  as  in  the  case,  sup- 
posed, of  two  railroads  in  a  level  country,  where  they,  approach  under  such 
circumstances  that  the  natural  crossing  may  be  at  grade.  Here  it  is  not  so.  If 
there  is  any  additional  expense  involved  in  this  to  the  new  road,  I  do  not  say 
that  expenditure  would  have  tp  be  incurred  exclusively  by  that  road.  I  should 
be  very  much  inclined  to  apportion  the  expense,  under  the  circumstances  of  th^ 
case,  because  the  old  railroad  comes  in  and  asks  for  the  interposition  of  a  court 
of  equity,  and,  under  the  equity  rule,  might  b3  required  to  bear  its. proper  shar^ 
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of  the  expense,  because  the  crossing  at  the  elevation  is  for  the  common  advan- 
tage of  both  roads. 

I  think  this  a. propec  case  for  the  interposition  of  a.  court  of  equity.  I  am 
more  and  mpre  iaclined  tp  hold  that  it  is  the  duty  of  a  court  of  equity  to  inter- 
fere in  cases  of  this  kind  unless  the  legislature  has  unmistakably  declared  what 
the  rule  is.  If  the  legislature  comes  in  and  says  all  crossings  shall  be  located 
in  a  particular  way,  as  a  police  matter,  we  will  submit.  But  so  long  as  they 
have  left  it  open,  I  am  inclined  to  hold  that  a  court  of  equity  can  protect  and 
assert  the  rights, of  railroads  —  the  old  and  the  new — and  those  of  the  public. 

§  1558*  A  court  of  equity  can  protect  the  interests  of  a  joint  proprietor  in 
property  that  is  being  injuriously  ejected. 

As  to  the  qu^tion  of  jurisdiction,  it  is  perhaps  not  entirely  free  from  doubt. 
But  I  think  that  for  the  purpose  of  a  standing  in  the  federal  court,  within  the 
language  of  the  constitution  and  the  judiciary  act,  we  must  hold  that  a  cor- 
poration created  by  the  laws  of  another  state,  altho,ugh  it  may  b^  associated 
with  a  corporation  in  our  own  state,  and  their  interests  may  be  common,  will  be 
recognized  as  being  within  the  jurisdiction  of  this  court;  tbatacourtof  equity 
can  protect  the  interests  of  a  joint  proprietor  in  property  that  is  being  injuri- 
ously affected.  That  is  my  present  impression.  Let  the  injunction  issue  pur- 
suant to  the  prayer  of  the  bilL 

PEARCE  V.  MAPISON  A  INDIANAPOLIS  RAILROAD  COMPANY. 

(21  Howard,  441-ii5.    1858.) 

Error  to  17.  S.  Circuit  Court,  District  of  Indiana. 

§  1 559*  TiJDo  or  more  railroad  companies  cannot  consolidate.  It  h  not  within 
the  scope  of  tJmr  authority  unless  the  power  be  conferred  by  the  legislature. 

Opinion  by  Mr.  Jijstiq^  Caj^pbhxl. 

The  defendants  are  separate  corporations,  existing  under  the  laws  of  IndiaQ% 
and  were  created  to  construct  distinct  lines  of  railroad  that  connect  at  Indian- 
apolis in  that  state.  The  plaintiff  is  the  assignee  of  five  promissory  notes 
that  were  executed  under  conditions  set  forth  in  the  declaration,,  and  of  which 
behad  notice.  The  two  corporations,  (defendants),  some  time  before  the  date 
of  the  notes,  were  consolidated  by  agreement,  and  assumed  the  name  of  the 
Madison,  Indianapolis  &  Peru  Railroad  Company,  and  under  that  name,  and 
under  a  common  board  of  management,  conducted  the  business  of  both  lines 
of  road.  While  the  busfiness  of  the  two  corporations  \Vas  thus  directed  and 
managed,  the  president  of  the  consolidated  com  (may  gave  these  notes  in  its 
name  in  payment.for  a  steamboat,  which. wa^  to  be  employed  on  the  Ohio  river 
to  run  in  connection  with  the  railroads.  After  the  execution  of  the  notes  and^ 
the  acquisition  of  the  boat,.this  relation  between  the  corporations  was  dissolved 
by  due  coursQ  of  law,  and,  ap  the  commencement  of  the  suit,  each  corporation 
^as  managing  it^  own  affairs.  The  plaintiff  claims  that  the  two  corporations  are 
jointly  bound  for.  the  payment  of  the  notes,,  but  the  circuit  court  sustained  a 
demurrer  to  the  declaration. 

§  1 560,  Consolidated  railroad  company  has  not  atdhority  to  purc/iase  steam- 
boat  to  run  on  river.     Notes  given  for  such  consideration  cannot  be  enforced. 

The  rights,  duties. and  obligations  of  the  defendants  are  defined  in  the  acts  of 
the  legislature  of  Indiana  under  which  they  were  organized,  and  reference  must 
be  had  to  these  to  ascertain  the  validity  of  their  contracts.  They  empower  the 
defendants  jespectively  to  do  all  that  was  necessary  to  construct  and  put  in  ope^ 
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ation  a  railroad  between  the  cities  which  are  named  in  the  acts  of  incorpora- 
tion. There  was  no  authority  of  law  to  consolidate  these  corporations,  and  ta 
place  both  under  the  same  management,  or  to  subject  the  capital  of  the  one  to 
answer  for  the  liabilities  of  the  other;  and  so  the  courts  of  Indiana  have  de- 
termined. But  in  addition  to  that  act  of  illegality,  the  managers  of  these  cor- 
porations established  a  steamboat  line  to  run  in  connection  with  the  railroads, 
and  thereby  diverted  their  capital  from  the  objects  contemplated  by  their  char- 
ters, and  exposed  it  to  perils,  for  which  they  afforded  no  sanction.  Now,  persons 
dealing  with  the  managers  of  a  corporation  must  take  notice  of  the  limitations 
imposed  upon  their  authority  by  the  act  of  incorporation.  Their  powers  are 
conceded  in  consideration  of  the  advantage  the  public  is  to  receive  from  their 
discreet  and  intelligent  employment,  and  the  public  have  an  interest  that 
neither  the  managers  nor  stockholders  of  the  corporation  shall  transcend  their 
authority.  In  McGregor  v.  Deal  &  Dover  H'y  Co.,  16  Law  &  Eq.,  180,  it  was 
considered  that  a  railway  company  incorporated  by  act  of  parliament  was 
bound  to  apply  all  the  funds  of  the  company  for  the  purposes  directed  and  pro- 
vided for  by  the  act,  and  for  no  other  purpose  whatever,  and  that  a  contract  to 
do  something  beyond  these  was  a  contract  to  do  an  illegal  act,  the  illegality  of 
which,  appearing  by  the  provisions  of  a  public  act  of  parliament,  must  be  taken 
to  be  known  to  the  whole  world.  In  Coleman  v.  Eastern  Counties  R'y  Co.,  10 
Boa  v.,  1,  Lord  Langdale,  at  the  suit  of  a  shareholder,  restrained  the  corporation 
from  using  its  funds  to  establish  a  steam  communication  between  the  terminus 
of  the  road  (Ilarwich)  and  the  northern  ports  of  Europe.  The  directors  of  the 
company  vindicated  the  appropriation  as  beneficial  to  the  company,  and  that 
similar  arrangements  were  not  unusual  among  railway  companies.  Lord  Lang- 
dale  said:  "Ample  powers  are  given  for  the  purpose  of  constructing  and  main- 
taining the  railway,  and  for  doing  all  those  things  required  for  its  proper  use 
when  made.  But  I  apprehend  that  it  has  nowhere  been  stated  that  a  railway 
company,  as  such,  has  power  to  enter  into  all  sorts  of  other  transactions.  In- 
deed, it  has  been  very  properly  admitted  that  railway  companies  have  no  right 
to  enter  into  new  trades  or  businesses  not  pointed  out  by  the  acts.  But  it  has 
been  contended  that  they  have  a  right  to  pledge,  without  limit,  the  funds  of 
the  company  for  the  encouragement  of  other  transactions,  however  various  and 
extensive,  provided  that  the  obJL»ct  of  that  liability  is  to  increase  the  traffic 
upon  the  railway,  and  thereby  to  increase  the  profit  to  the  shareholders. 

''There  is,  however,  no  authority  for  anything  of  that  kind.  It  hjis  been 
stated  that  these  things,  to  a  small  extent,  have  been  frequently  done  since  the 
establishment  of  railways;  but  unless  the  acts  so  done  can  be  proved  to  be  in 
conformity  with  the  powers  given  by  the  special  acts  of  parliament,  under 
which  those  acts  are  done,  they  furnish  no  authority  whatever.  In  The  East 
Anglian  RV  Co.  v.  Eastern  Counties  R'y  Co.,  11  Com.  B.,  803,  the  court  say  the 
statute  incorporating  the  defendants'  company  gives  no  authority  respecting 
the  bills  in  parliament  promoted  by  the  plaintiffs,  and  we  are  therefore  bound 
to  say  that  any  contract  relating  to  such  bills  is  not  justified  by  the  act  of  par- 
liament, is  not  within  the  scope  of  the  authority  of  the  company  as  a  corpora- 
tion, and  is  therefore  void."  We  have  selected  these  cases  to  illustrate  the 
principle  upon  which  the  decision  of  this  case  has  been  made.  It  is  not  a  new 
principle  in' the  jurisprudence  of  this  court.  It  was  declared  in  the  early  case 
of  Head  u  Providence  Ins,  Co.,  2  Cranch,  127  (§^  1046-48, 8upra\  and  has  been 
reaffirmed  in  t  nuinber  of  others  that  followed  it.     Bank  of  Augusta  v,  Earle, 

13  Pet.,  619  (§§  1123-35, 8upra)\  Perrine  v.  Chesapeake  &  Ohio  R.  Co.,  9  How., 
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172  (§§  921-925,  supra).  It  is  contended  that,  bacause  the  steamboat  was  de- 
livered to  the  defendants,  and  has  been  converted  to  their  use,  they  are  respon- 
sible. It  is  enough  to  say,. in  reply  to  this,  that  the  plaintiff  w£ls  not  the  owner 
of  the  boat,  nor  does  he  claim  under  an  assignment  of  the  owner's  interest. 
His  sDit  is  institated  on  the  notes  as  an  indorsee;  and  the  only  question  is,  had 
the  corporation  the  capacity  to  make  the  contract,  in  the  fulfillment  of  which 
they  were  executed?  The  opinion  of  the  court  is  that  it  was  a  departure  from 
the  business  of  the  corporation,  and  that  their  officers  exceeded  their  authority. 
Judgment  affirmed. 

DIMPFEL  V.  OHIO  &  MISSISSIPPI  BAIL  WAY  COMPANY. 
(Circuit  Court  for  lUinois:  9  BisseU,  127-133.    1870.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  This  is  a  bill  filed  by  the  plaintiff,  as  a  stockholder  of 
the  Ohio  &  Mississippi  Railway  Company,  on  behalf  of  himself  and  such 
other  stockholders  as  might  join  him  in  the  bill  (no  one  of  whom,  however,  has 
so  done),  asking  the  court  to  declare  a  certain  contract  made  by  the  company, 
and  by  which  it  acquired  a  portion  of  its  railway  called  "The  Springfield 
Division,"  and  the  bonds  that  were  issued  under  a  mortgage  given  by  the 
company  upon  that  division,  null  and  void.  To  the  bill  a  demurrer  has  been 
put  in  by  some  of  the  defendants,  claiming  under  the  contract  and  mortgage, 
and  the  question  in  the  case  is,  whether  the  bill  is  maintainable  in  equity,  and 
whether  the  contract  and  mortgage  referred  to  were  iQvalid  as  being  "  tdtra 

In  1851  an  act  was  passed  by  the  legislature  of  Illinois  incorporating  the 
Ohio  &  Mississippi  Railroad  Company,  the  object  of  which  was  the  con^ 
struction  of  a  railroad  from  Illinoistown,  opposite  St.  Louis,  to  Vincennes,  in 
Indiana.  This  company  mortgaged  its  road  to  secure  certain  bonds,  and  a  fore- 
closure took  place  and  the  road  was  sold;  and  under  the  sale  the  Ohio  and 
Mississippi  Railway  Company  has  become  the  representative  and  owner  of  the 
rights  and  equities  of  the  original  company.  There  were  also  various  acts 
and  amendments  thereto,  from  time  to  time  passed  by  the  legislatures  of  Indi- 
ana and  Ohio,  for  the  construction  of  a  railroad  from  Vincennes  to  Cincinnati; 
and  by  virtue  of  certain  laws  of  Illinois,  Indiana  and  Ohio,  a  consolidated 
company  was  created  for  the  construction  and  operation  of  a  railroad  from 
Illinoistown  to  Cincinnati. 

Under  the  original  charter  the  Ohio  &  Mississippi  Railroad  Company  had 
power  to  unite  its  railroad  with  any  other  railroad  then  or  thereafter  to  be  con- 
structed, either  in  Illinois  or  Indiana,  and  was  authorized  to  execute  all  such 
contracts  as  were  "necessary  to  secure  that  object.  By  general  laws  of  the  state 
of  Illinois,  railroad  corporations  were  authorized  to  consolidate  their  property 
and  stock  with  domestic  or  foreign  connecting  companies,  and  to  make  con- 
tracts with  railroad  companies  in  other  states  to  lease  and  operate  their  roads. 
At  the  time  of  the  acquisition  of  the  Springfield  division  it  was  called  "The 
Springfield  &  Illinois  Southeastern  Riilroad  Company,'*  and  it  had  been  con- 
structed and  operated  under  a  special  act,  as  well  as  under  the  general  laws  of 
the  state  applicable  to  such  companies,  and  it  had  been  sold  in  foreclosure  pro- 
ceedings, and  had  been  acquired  by  parties  who  had  made  the  transfer  to  the 
Ohio  &  Mississippi  Railway  Companv.     This  division  of  the  road  was  then 
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considered  a  valuable  auxiliary  of  the  Ohio  &  Mississippi  Kailway  Company, 
and  this,  it  is  to.be  presumed,  was  the  cause  of  the  putHsbase  which  was  made 
by  the  latter. 

§  1  561.  Railway  consolidation  permitted  and  encouraged  in  Illinois, 

It  is  to  be  observed,  that,  iu  view  of  the  legislation  of  the  state  of  Illinois 
upon  this  subject,  great  liberality  should  be  exercised  as  to  the  contract  in  con- 
troversy in  this  case.  Both  by  the  legislation  of  the  state,  and  by  the  construc- 
tion of  the  same  by  its  highest  court,  great  encouragement,  has  been  given 
to  the  union  of  lines  of  railroad  for  the  purpose  of  havipg  them  operated 
under  some  general  management;  the  result  of  which  has  been  the  consolida- 
tion of  many  lines  of  road  which  were  originally  separate  and  distinct,  but 
which  are  now  operated  under  a  uniform  system.  For  example,  nothing  is 
more  common  now  than  the  union  of  different  lines  of  railroad  by  means  of 
leases  of  one  to  the  other,  the  authority  for  which  is  giv&n,  not  so  much  under 
particular,  as  under  general,  laws  of  the  state.  It  should  be  further  observed 
that  in  authorizing,  by  the  general  language  which  has. been  referred  to  in  the 
legislation  of  this  stat^,  the  union  and  cqnsolidation  of  different  lines  of  road, 
the  means,  by  which  the  result  is  to  be,  or  ba;s  been,  obtained,  have  not  been 
clearly  designated,  but  that  has  been,  left  to  be  adjusted  by  contracts  mutu- 
ally executed  between,  the  parties.  There  can  be  no  doubt^  I  think,  that  it  was 
competent  for  the  Ohio  &  Hjississippi  Railway  Company,  under  the  laws  of  ^ 
this  state,  to  acquire  the  right  of  operating-  the  Springfield  division,  and 
whether  the  operation  of  the  road  was  under  the  special  act  creating  the 
Springfield  &  Illinois.  Southeastern  Bailroad  Company,  or  under  that  which 
authorized  the  original  and  consolidated  rail.way  between  lUinoistown  and 
Yincennes,  may  not  be  very  material  in  this  case;  neither  can  it  be  material 
whether  this  result  was  accompli^b^d  by  virtue  of  a^speqial  contract  of  lease 
or  otherwise,  made  with  the  Springfield  &  Illinois  Southeasteirn  Company  or 
by  virtue  of  a  contract  of  purchase  of  that  railroad. 

§  lb62;  liailway  charters. liberally  construed- 

Again,  it  must  be  borne  in;m|nd  that  the  courts  in,  recent  t^mes  have  been 
extremely  liberal  in  the  construction  of  powers  of  railroad  corporations  to  ac- 
complish the  general  scope  and  objects  of.  their  creatipn,  and  that  th^  question; 
of  vUra  vires  has  not.  been,  of  late  years,  construed  with  that  strictness  that 
existed  in  former  times;  so  that  in  view  of  thqse  aad  other  considerations  that 
might  be  mentioned,  I  think  it  is  a  fair  inference  from  the  legislation  on  the 
subject,  and  the  decisions  of  the  courts,  as. well  those  of  Illinois  as  of  thesu* 
preme  court  of  the  United  States,  that  the  contract  by  which  the  Springfield, 
division  was  purchased.by  the  Ohio  &  Mississippi  Railway  Company,  could  not 
be  considered  as  vUra  viresj  but  was,  on  the  contrary,  a.  valid  cpntract,  ani  this 
independent  of  the  legislation  of  the  state  of  Indi2|.na,  by  which,  in  great  part, 
this  consolidated  line  of  railroad  runnjing  through  the  three  states,  has  beea 
constructed  and  operated. 

§  1563,  Railway  coinpany, cannot  retain  benefits  of  contra^  arid  declare  it 
vltra  vires. 

Again,  one  of  the  principles  which  now  seems  to  be  established  by  the  ad- 
judication of  the  courts  as  to  powers ^of  corporations,  is  that  where,  a  corpo- 
ration has  acted  under  a  contract  and  received  the  benefits  arising  from  it,  it  is 
not  competent  for  it  to  deny  its  validity  as  being  ultra. vires.  Under  the  coa- 
tract  made  in  this  case^  and  from  the  money  which  was  raised  from,  the  bonds. 
that  were  issued  on  the  Springfield,  division,  the  Ohio  ($s  Mississippi  B^^ilway 
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Company  has  received  beoeQts,  in  which  the  whole  consolidated  company  has 
participated. 

§  1564.  After  t&e  lapse  of  several  years^  stockholders  as  weU  as  the  corpora- 
tion are  estopped  from,  calling  into  question  the  authority  under  which  a  mart- 
gage  was  made. 

The  contract  of  purchase  was  made  by  the  Ohio  &  Mississippi  Railway 
Company  in  January,  1875.  From  that  time  up  to  the  date  of  filing  the  bill 
in  this  case,  the  Springfield  division  was  operated  as  an.  integral  part  of  the 
Ohio  &  Mississippi  Railway  Company,  and  in. fact  was  merged  in. the  consoli- 
dated company.  This  was  an  act  public  in  its  character,  and  must  be  pre- 
sumed to  have  been  known  to  all  the  stockholders  of  the  Ohio  &  Mississippi 
Railway  Company,  and,  so  far  as  we  know,  no  objection  was  interposed  to 
their  action  until  the  filing  of  the  bill  in  this  case,  on  the  12th  of  September, 
1878.  Nearly  four,  years,  therefore,  had'  passed  since  the  acquisition  of  the 
Springfield  division,  and  its  continued  operation  as  a  part  of  the  consolidated 
company,  before  objection  was  made  by  any  stockholder.  During  that  time 
the  relations  of  the  various  parties  became  changed  in  consequence  of  this 
action  of  the  railway  company.  The  mortgage  had  been  made,  and  bonds 
issued.  They  had  passed  into  the  hands  of  bona  fide  purchasers  on  the  faith 
of  the  contracts  made,  and  which  had  been  enforced  without  objection  for 
several  years.  It  would  seem  that  if  there  was  any  serious  question  as  to  the 
power  of  the  railway  company  to  make  this  contract,  execute  this  mortgage 
and  issue  these  bonds,  it  ought  to  have  b^en  made  at  an  earlier  day,  and  that 
it  is  not  competent  now,  either  for  the  railway  company,  or  for  its  stockholders, 
to  object  that  what  was  done  was  beyond  the  power  of  the  company. 

It  is  impossible,  in  the  nature  of  things,  to  place  all  parties  as  they  were  be- 
fore this  contract  and  mortgage  were  executed,  and  that  consideration  has 
always  had  great  weight  in  the  decision  of  questions  of  this  kind.  So  that  on 
the  whole  my  opinion  is:  In  the  first  place,  that  the  railway  company  had  the. 
right  to  acquire  the  Springfield  division,  and.  to  execute  the  mortgage  and 
issue  the  bonds  referred  to,  by  virtue  of  the  legislation  of  the  state  of  Illinois; 
and  in  the  sepond  place,  even  if  the  right  did  not  clearly  exist  by  virtue  of  the 
laws  of  Illinois,  that  after  the  lapse  of  so  long  a  time,  and  after  so  many  rights 
and  equities  have  been  acquired  by  different  parlies  under  the  action  of  the 
railway  company,  it  is  not  competent  for  the  plaintiff,  or  the  other  stockholders 
of  the  Ohio  &  Mississippi  Railway  Company,  any  more  than  for  the  company 
itself,  to  question  the  authority  under  which  the  contract  and  mortgage  were, 
executed.  The  only  power  that  could  do  that  would  be  the  state  itself.  The 
demurrer  must  therefore  be  sustained. 

MOWREY  tt.  INDIANAPOLIS  &  CINCINNATI  RAILWAY  COMPANY. 
(Circuit  Court  for  Indiana:  4  BisaeU,  7S-91.    1860.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  This  is  a  proceeding  in  equity  for  an  injunction.  The 
bill  was  filed  on  the  28tb  of  May,  1866.  On  the  same  day,  the  complainant, 
without  notice  to  the  defendants,  and  in  their  absence,  moved  for  a  temporary 
injunction  to  operate  till  the  motion  could  be  fully  heard  on  due  notice  on  a 
day  to  be  fixed  by  the  court  As  the  bill  stated  facts  indicatmg  a  pressing 
emergency,  I  then  ordered  that  the  defendants  should  be  enjoined  as  prayed, 
till,  on  due  notice  to  them,  the  motion  could  be  fully  heard  on  the  5th  day  of 
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Jtine,  1866.-  Oh  the  latter  day,  all  parties  appeared  by  counsel.  The  defend- 
ants then  moved  for  a  dissolution  of  the  injunction  already  granted;  and,  at 
the  same  time,  the  complainant  moved  for  a  temporary  injunction  till  the  final 
hearing,  or  till  the  further  order  of  the  court. 

§  1565.  A  temporary  hi  junction  cannot  he  granted  hya  federal  court  without 
previous  notice  to  the  party  enjoined. 

The  injunction  ordered  on  the  28th  of  May  was  decreed  without  mnoh  con- 
sideration on  my  part.  I  followed  a  practice  which  bad  long  prevailed  in  the 
courts  of  the  state  of  Indiana.  But,  on  further  reflection,  I  think  my  order  for 
a  temporary  injunction  was  premature.  Equity  would  seem  to  demand  that 
in  cases  of  emergency,  where  irreparable  injury  would  follow  unless  an  imme- 
diate injunction  were  ordered,  the  national  courts  should  have  power  to  grant 
temporary  injunctions  without  notice  of  the  application  for  them  to  the  party 
enjoined.  But  the  act  of  congress  of  March  2,  1793,  forbids  that  any  writ  of 
injunction  shall  "  be  granted  in  any  case  without  reasonable  previous  notice  to 
the  adverse  party,  or  his  attorney,  of  the  time  and  place  of  moving  for  the 
same."  1  U.  S.  Stats,  at  Large,  335.  In  view  of  this  act,  as  well  as  of  the 
fifty-fifth  rule  in  equity  of  the  supreme  court,  it  should  seem  that  no  special 
injunction  can  be  granted  by  this  court  but  on  due  notice.  And  in  the  case  of 
The  State  of  New  York  v.  State  of  Connecticut,  4  Dal.,  1,  the  supreme  court 
has  decided  that  an  injunction  can  neither  be  granted  by  the  United  States 
courts,  nor  any  judge  thereof,  without  due  notice  to  the  adverse  party  or  his 
attorney.     I  therefore  dissolve  the  injunction  ordered  on  the  28th  of  May. 

We  proceed  to  consider  the  motion  now  made  by  the  complainant  for  a  tem- 
porary injunction.  By  the  bill,  it  appears  that  Albert  L.  Mowrey,  the  com- 
plainant, is  the  owner  of  $331,550  in  the  shares  of  the  capital  stock  of  the 
Indianapolis  &  Cincinnati  Railroad  Company;  and  that  the  defendant  Lord 
is  the  president  of  the  company.  The  corporation  exists  under  a  special  charter 
from  the  Indiana  legislature,  granted  before  the  adoption  of  the  constitution  of 
1851.  The  bill  alleges  that  a  negotiation  has  lately  been  set  on  foot  to  consoli- 
date said  company  with  the  Lafayette  &  Indianapolis  Railroad  Company.  To 
this  consolidation  it  appears  that  the  latter  company  has  already  consented. 
And  it  further  appears  that  the  board  of  directors  of  the  Indianap  )li3  &  Cin- 
cinnati Railroad  Company  have  called  a  meeting  of  their  stockliolders  to  obtain 
their  consent  to  the  consolidation.  The  bill  charges  that,  on  the  10th  of  May 
last,  certain  articles  of  consolidation  were  agreed  to  and  signed  by  11.  C. 
Lord,  T.  A.  Morris  and  W.  Wright,  a  committee  on  the  part  of  the  Indian- 
apolis &  Cincinnati  Railroad  Company,  and  by  W.  F.  Reynolds,  a  committee 
on  the  part  of  the  L:\fayette  &  Indianapolis  Railroad  Company.  A  copy  of 
these  ^irticles  is  exhibited,  and  they  purport  to  be  the  work  of  the  boards  of 
directors  of  the  two  companies,  "  by  and  with  the  assent  of  their  respective 
stockholders."  Among  other  things,. these  articles  provide  for  the  issuance  by 
the  consolidated  company  of  bonds  to  the  amount  of  two  million  eight  hundred 
thousand  dollars,  of  which  two  millions  and  a  half  are  to  be  delivered  to  said 
Reynolds  in  triist,  first,  to  pay  all  the  expenses  of  such  trust;  second,  to  pay  all 
the  legal  liabilities  of  the  Lafayette  &  Indianapolis  Railroad  Company  for  their 
j  stock;  third,  to  pay  such  stockholders  of  the  Indianapolis  &  Cincinnati  Rail- 

road Comnanv  as  desire  to  exchanore  their  stock  for  these  bonds.  The  articles 
provide  that,  after  these  payments,  the  residue  of  the  bonds  shall  be  appropri- 
ated in  various  ways  unimportant  to  the  present  decision  to  be  stated. 

The  bill  also  charges  that  in  1865  a  corporation  was  organized  to  construct  a 
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railroad  from  Indianapolis  to  the  Indiana  state  line  in  the  direction  of  Dan- 
ville, Illinois,  by  the  name  of  the  Cincinnati,  Indianapolis  &  Danville  Rail- 
road Company;  that,  at  the  instance  of  the  defendant  Lord,  the  complainant 
subscribed  $200,000  to  the  capital  stock  of  that  company,  and  other  persons  sub- 
scribed thereto  $1,800,000;  that  Lord,  and  the  directors  of  the  Indianapolis  & 
Cincinnati  Railroad  Company,  and  the  directors  of  the  Lafayette  &  Indian- 
apolis Railroad  Company,  are  attempting  to  effect  the  said  consolidation,  with 
the  fraudulent  design  to  break  down  the  Cincinnati,  Indianapolis  &  Danville 
Railroad  Company,  and  render  the  complainant^s  stock  therein  worthless;  that 
by  issuing  said  bonds,  the  defendants  intend  to  buy  up  therewith  all  the  stock 
so,  as  aforesaid,  subscribed  to  the  road  last  aforesaid,  except  the  $200,000  sub- 
scribed by  the  complainant;  and  that  with  a  view  to  that  object,  the  said  Lord 
has  already,  as  president  of  the  Indianapolis  &  Cincinnati  Railroad. Company, 
actaally  bargained  for  a  considerable  portion  of  the  stock  of  the  Cincinnati, 
Indianapolis  &  Danville  Railroad  Company,  agreeing  to  pay  therefor  said  bonds 
when  they  shall  be  issued.  To  all  these  doings  the  complainant  objects  as 
frauds  on  his  rights,  and  he  especially  objects  to  said  consolidation,  insisting 
that  the  same  cannot  be  legally  effected  without  lus  consent. 

I  lay  no  stress  on- the  averments  in  the  bill  touching  the  Cincinnati,  Indian- 
apolis'&  Danville  Railroad  Company.  That  cpmpany  is  not  a  party  to  this 
suit,  and,  if  it  were,  I  think  the  matters  relating  to  it  and  its  stock  are  not 
proper  subjects  of  consideration  in  a  bill  whose  principal  object,  evidently,  is  to 
enjoin  the  consolidation  of  two  other  railroads.  Indeed,  I  suspect  that  to  unite 
all  these  matters  in  one  bill  might  make  it  multifarious.  Nov  do  I  deem 
material  any  inquiry  into  the  policy  of  the  proposed  consolidation.  Whether 
such  a  consolidation  would  be  beneiicial  or  injurious  to  the  stockholders  in  gen- 
eral, or  would  favorably  or  unfavorably  affect  the  complainant's  stock  in  par- 
ticular, are  niatters  to  be  considered  and  determined  by  them  alone.  The  only 
question  for  the  court  is  a  question  of  power.  Have  these  corporations  the 
power  to  consolidate  against  the  will  of  one  of  the  stockholders?  If  they 
have,  we  will  not  disturb  them  in  the  exercise  of  that  power;  if  they  have  not, 
we  are  bound  to  forbid  its  exercise. 

§  1566.  Whetlier  the  Consolidation  of  two  railroad  companies  can  he  legally 
effected  without  the  consent  of  all  the  stockholders  thereto  depends  on  general  prin- 
ciples of  law. 

The  statute  of  Indiana,  on  the  subject  of  the  consolidation  of  railroad  com- 
panies, gives  the  power  to  consolidate  in  general  terms,  without  any  provision 
as  to  the  consent  of  stockholders.  1  G.  &  II.,  526.  While,  therefore,  the 
general  power  of  consolidation  without  doubt  exists  in  this  state,  yet,  whether 
such  consolidation  —  especially  in  the  present  case  —  can  be  legally  effected, 
without  the  consent  of  all  the  stockholdefs,  cannot  be  determined  by  any 
Indiana  statute,  but  must  depend  on  general  principles  of  law.  We  have  seen 
that  the  complainant  is  a  stockholder  in  the  Indianapolis  &  Cincinnati  Rail- 
road Company  to  the  amount  of  $331,550.  He  insists  that  by  virtue  of  this 
interest  he  is  entitled  to  object  to  the  proposed  consolidation,  though  every  other 
stockholder  in  the  two  companies  should  desire  it.  If  in  this  he  is  right,  the 
injunction  must  be  granted;  otherwise,  not.  And  this  Is  the  great  question  in 
the  case. 

§  1567,   Consolidation  extinguishes  the  companies. 

It  is  certain  that  the  proposed  consolidation,  if  effected,  would  work  a  mate.- 
and  fundamental  change  in  thQ  corporation  in.  which  the  complainant.hold^ 
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his  stock.  Nay,  it  would  extingaisb  that  corporation ;  for  it  is  well  settled  that 
the  consolidation  of  two  railroad  companies  under  the  Indiana  statute  extin- 
guishes them  both ;  and  that  the  consolidated  institution  is  a  new  corporation, 
distinct  from  both  the  old  ones  out  of  which  it  was  formed.  State  v.  Bailej, 
16  Ind.,  46. 

§  1 568.  The  majority  7nde8  a  corporation, 

I  think  the  following  propositions  may  be  laid  down  as  clear  law:  1.  It  is 
not  to  be  doubted  that,  as  a  general  rule,  the  acts  of  a  majority  of  a  corpora- 
tion are  binding  on  the  whole,  when  confined  to  its  ordinary  transactions,  and 
consistent  with  the  original  objects  of  its  formation.  Troy  <fe  Rutland  R  Co. 
V,  Kerr,  17  Barb.,  581,  604;  1  Kyd  on  Corp.,  422;  Angell  &  Ames  on  Corp., 
pp.  53  and  896  (2d  ed.). 

§  1 569.  The  majority  of  the  stocJcIiolders  of  a  railroad  company  may  adopt 
such  changes  in  its  charter  as  are  in  conformity  with  existing  laws. 

2.  In  all  cases  where,  at  the  time  of  subscribing  stock  in  a  corporation,  there 
are  existing  laws  by  which  the  charter  of  such  corporation  may  be  fundament- 
ally changed,  such  subscription  must  be  presumed  to  have  been  made  with  a 
view  to  such  laws  and  to  changes  which  may  possibly  be  made  conformably  to 
them ;  and  in  such  case,  a  majority  of  the  stockholders  may  adopt  such  changes 
against  the  will  of  a  minority.     Bish  v.  Johnson,  21  Ind.,  299. 

§  1 570.  iTo  fundamental  change^  however^  can  he  made  without  the  consent  of 
all  stockholders^  unless  otherwise  provided  for  in  the  charter, 

3.  Under  the  provision  of  the  national  constitution  prohibiting  the  states 
from  making  any  ''law  impairing  the  obligation  of  contracts,"  and  in  cases  not 
falling  within  the  proposition  last  above  stated,  no  fundamental  change,  even 
though  authorized  by  subsequent  legislation,  can  be  made  in  the  charter  of  a 
private  pecuniary  corporation,  without  the  consent  of  all  the  stockholders, 
unless  the  legislature  has  provided  otherwise  in  the  charter.  2  Redfield  on 
Law  of  R'ys,  575,  576. 

The  defendants'  counsel  have  argued  that  the  case  of  Clearwater  v.  Meredith, 
1  Wall,  25,  is  opposed  to  the  last  of  these  propositions.  But  I  think  that  case 
sustains  it.  In  Clearwater  v.  Meredith,  the  question  of  the  consolidation  of 
two  railroad  companies  was  discussed.  Clearwater  was  a  stockholder  in  one  of 
these  roads.  And  Mr.  Justice  Davis,  who  delivered  the  opinion  of  the  court, 
said  that  "  Clearwater  could  have  prevented  this  consolidation  had  he  chosen 
to  do  so."  The  only  American  case  which  I  have  found,  and  which  seeins 
opposed  to  this  proposition,  is  that  of  Lauman  v,  Lebanon  Valley  R  Co.,  30 
Penn.  St.,  42.  This  case  decides  that  a  single  stockholder  has  no  right  to 
object  to  the  consolidation  of  the  company  in  which  he  holds  stock,  with 
another  railroad  company.  The  learned  chief  justice  who  pronounced  this 
decision  cites  no  authority  in  support  of  it.  His  reasoning  on  it  seems  to  me 
not  very  satisfactory.  It  may  be  right  under  Pennsylvania  laws  touching  rail- 
road corporations.  But  it  is  singularly  inconsistent  with  the  judgment  ren- 
dered in  the  case,  which  was  that  the  complainant  could  riot  be  made  a 
stockholder  against  his  will  in  the  consolidated  company;  and  that  the  consoli- 
dation should  be  enjoined  till  he  was  secured  in  the  payment  of  the  value  of 
his  stock.  Why  enjoin  the  consolidation  at  all,  if  he  had'no  right  to  object  to 
it?    His  objection  in  that  case  seems  to  have  been  pretty  eflfeotual. 

There  is,  indeed,  a  dictum  in  the  case  of  State  v.  Bailey,  16  Ind.,  46,  which 
seems  to  favor  the  Pennsylvania  doctrine  above  mentioned.  It  is  to  the  effect 
that  in  the  ease  of  the  consolidation  of  two  railroad  companiea^  ^Hhose  stock- 
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holders  in  the  old  who  do  not.  enter  the  new  are  entitled  to  withdraw  their 
shares  in  the  capital  stock,  and  may  enjoin  till  they  are  secured."  This  may  be 
true,  if  the  objecting  stockholder  should  choose  to  adopt  that  course.  But  is 
he  bound  to  adopt  it  as  his  only  remedy?  Is  he  bound  either  to  sell  out  his 
stock  in  this  way,  or  to- abandon  it,  or  to  become  a  stockholder  in  the  consoli- 
dated company?  Would  riot  forcing  him  to  either  of  these  alternatives  be  a 
violation  of  his  contract?  Directly  opposed  to  the  case  in  30  Pennsylvania 
State,  and  to  the  dictum  in  16  Indiana,  so  far  as  these  maintain  the' doctrine 
that  a  single  stockholder  has  no  right  to  object  to  a  consolidation,  is  the  well- 
considered  case  of  Stevens  v.  Rutland  &  Burlington  R  Co.,  29  Vt.,  545.  This 
case  expressly  decides  that  any  stockholder  in  a  railroad  corporation  may  have 
an  injunction  against  the  other  corporators  to  prohibit  an}'  fundamental  change 
in  the  original  purpose  Of  the  act  of  incorporation,  thon^h  the  proposed  change 
be  authorized  by  an  act  of  the  legislature.  And,  in  perfect  agreement  with 
this  ruling,  it  is  well  settled  in  Indiana  that  the  consolidation  of  two  railroad 
corporations,  against  the  consent  of  a  subscriber  of  stock  to  one  of  them,  re- 
leases him  from  the  payment  of  the  stock  thus  subscribed.  Spari'ow  v.  Evans- 
ville  &  Crawfordsville  R.  Co.,  7  Ind.,  369 ;  McCray  v.  Junction  R.  Co.,  9  Ind., 
358.  These  cases  proceed  on  the  just  view  that  the  relation  between  a  stock- 
holder and  the  corporation  is  one  of  contract;  and  that  every  fundaniental 
change  in  its  charter,  made  against  his  consent,  though  on  the  authority  of  a 
subsequent  act  of  the  legislature,  is  a  violation  of  that  contract,  and  is  for- 
bidden by  the  national  constitution.  Now  if,  as  is  the  rule  in  Indiana,  a  con- 
solidation against  the  will  of  a  subscriber  of  stock  releases  him  from  paying  it 
because  it  is  a  breach  of  his  contract,  it  must  inevitably  follow  that,  if,  as  in 
the  case  at  bar,  the  subscriber  has  already  paid  for  his  stock,  such  consolida- 
tion against  his  will  is  equally  a  violation  of  his  contract.  Everybody  knows 
that  if  several  men  enter  into  a  valid  contract,  it  cannot  be  fundamentally 
altered  but  by  unanimous  consent.  Why  should  a  different  rule  t)revail  as  be- 
tween corporators? 

Upon  the  whole,  I  think  that  if  the  case  made  by  the  complainant  does  not 
fall  within  either  .the  first  or  second  of  the  propositions  which  I  have  above 
laid  cfown,  and  does  fall  within  the  third,  he  is  entitled  to  relief  in  equity.  It 
cannot  be  insisted  that  the  proposed  consolidation  is  within  the  first  of  these 
propositions.  For,  as  already  shown,  the  consolidation  would  not  only  funda- 
mentally affect  the  Indianapolis  &  Cincinnati  Railroad  Company  as  a  corpora- 
tion, but  it  would  destroy  its  very  existence.  The  defendants,  however,  argue 
that  the  case  at  bar  is  within  the  second,  and  not  the  third,  of  these  proposi- 
tions, both  because  the  charter  of  the  Indianapolis  &  Cincinnati  Railroad  Com- 
pany has  been  so  amended  as  to  meet  the  complainant's  objection,  and  because 
he  has  consented  to  the  consolidation.  I  will  consider  these  points  sepa- 
rately. 

§  1571.  A  special  charter  cannot  he  altered  under  a  ^^reservation  clause  ^^  cotv- 
tained  in  a  subsequent  general  statute. 

First  As  to  the  amendment  of  the  charter  of  the  Indianapolis  <&  Cincinnati 

Railroad  Company :     The  thirty-fifth  section  of  that  charter  reserves  to  the  * 

legislature  "  the  right  at  any  time  to  alter  or  amend  it,  two-thirds  of  both 

branches  concurring  therein."    Under  this  section  there  can  be  no  doubt  of  the 

power  of  the  legislature  to  amend  the  charter,  even  against  the  will  of  every 

stockholder.    But  it  may  be  more  doubtful  whether,  under  this  reserved  power, 
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the  legislature  could  consolidate  this  corporation  with  another  against  the  will 
of  the  corporators.  For  that  woirid  be  to  destroy,  "  not  to  alter' or  amen  J,"  the 
charter.  Be  this  as  it  may,  however,  if  no  amendment  authorizing  the  consoli- 
dation in  question  has  been  made,  it  is  obvious  that  the  complainant's  rights 
are  the  same  as  if  the  power  to  amend  had  not  been  reserved.  But  the  defend- 
ants insist  that  an  amendment  altering  the  rights  of  the  complainant  has  been 
made  to  the  charter.  The  amendment  to  which  they  refer  is  the  Indiana  act  of 
February  23,  1853, —  a  general  law  authorizing  the  consolidation  of  railroad 
companies.     1  G.  &  H.,  52d. 

The  Indiana  constitution  of  November,  1851,  prohibits  the  legislature  from 
passing  special  acts  of  incorporation,  and  authorizes  the  passage  of  general 
laws  of  incorporation.  Under  this  provision  the  general  railroad  act  of  1S52 
was  passed.  It  provided  rules  under  which  any  company  of  men  might  become 
a  railroad  corporation.  Its  thirty-seventh  section  reserved  to  the  legislature 
the  right  to  amend  or  rej^eal  the  whole  act.  And  the  supreme  court  of  Indiana, 
I  think,  justly  regard  as  an  amendment  of  it  the  above-mentioned  act  of  Feb- 
ruary 23,  1853, —  the  only  act  in  this  state  authorizing  the  consolidation  of  rail- 
road companies.  We  must  then  regard  the  last-named  act  as  being  substantially 
part  and  parcel  of  the  general  railroad  law  of  Indiana.  We  must  bear  in  mind, 
however,  that  the  charter  of  the  Indianapolis  &  Cincinnati  Eailroad  Company 
is  a  special  act,  passed  before  the  constitution  of  1851.  And  the  question  is, 
does  the  general  railroad  law  above  referred  to  eflfect  such  an  amendment  of 
this  special  charter  as  is  contemplated  by  its  thirty-fifth  section,  which  reserves 
the  power  to  alter  or  amend  the  charter?  I  think  it  does  not.  We  may  well 
suppose  that  the  only  object  of  the  reservation  in  the  thirty-fifth  section  of  this 
special  charter  was  to  retain  in  the  legislature  a  power,  which^  without  the 
reservation,  could  not  be  exercised  —  a  power  to  amend  the  charter  authorita- 
tively and  without  the  consent  of  the  railroad  company.  On  the  contrary,  the 
consolidation  act  of  1853  is  a  mere  privilege,  allowing — not  obliging  —  railroad 
companies  to  consolidate  if  they  please  to  do  so.  Such  a  privilege  the  legisla; 
ture  doubtless  could  have  offered,  and  perhaps  did  offer,  by  the  act  of  1853,  to 
the  Indianapolis  &  Cincinnati  Railroad  Company,  just  as  well,  and  with 
exactly  the  same  effect,  without  the  said  reservation  in  its  charter,  as  sVith  it. 
Besides,  the  privilege  thus  offered  would  be  utterly  inoperative  as  an  amend- 
ment of  the  charter  till  it  was  accepted  by  the  company.  Now  the  acceptance 
of  this  offered  privilege  would  involve  a  fundamental  change  in  the  charter  of 
the  company  accepting  it  —  a  change  which,  if  the  doctrine  already  stated  be 
true,  could  not  be  effected  in  the  case  of  a  corporation  subsisting  under  a 
special  charter,  but  by  the  consent  of  every  stockholder.  So  far  as  appears,  no 
such  consent  has  ever  been  given  by  all  the  stockholders,  or  even  by  a  majority 
of  the  stockholders,  of  the  Indianapolis  &  Cincinnati  Bailroad  Company.  I 
conclude,  therefore,  that  the  general  law  of  1853,  permitting  railroad  com- 
panies, at  their  pleasure,  to  consolidate,  has  never  become  part  and  parcel  of 
the  charter  of  the  company  in  question,  either  by  legislative  amendment  or 
otherwise. 

§  1572.  A  director  loho^  as  suchy  consents  to  a  consolidation  of  a  company ^ 
nutj/  oppose  such  consolidatim  as  a  stockholder. 

Second.  Has  the  complainant  consented  to  the  consolidation  under  consider- 
ation? And  is  he  by  such  consent  now  estopped  to  insist  on  his  objection  to 
the  consolidation  ?   It  appears  that  he  was  one  of  the  directors  of  this  company 
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on  the  24th  of  May,  1866.  On  that  day,  the  board  of  directors  met  to  con- 
sider the  subject  of  this  proposed  consolidation.  He  was  present  and  did  not  ob- 
ject. On  the  contrary,  it  appears  by  the  minutes  of  the  board  of  that  day,  that 
the  committees  already  mentioned  then  reported  to  the  board  the  terms  of  con- 
solidation agreed  on  by  them;  whereupon  the  board  unanimously  approved  of 
the  action  of  the  committees  reported,  and  the  consolidation  of  the  two  com- 
panies upon  the  terms  and  conditions  agreed  to  by  the  committees;  and  the 
board  then  and  there  recommended  to  the  stockholders  to  consent  to  the  con- 
solidation, and  they  called  a  meeting  of  the  stockholders  to  be  held  on  a  desig- 
nated day  in  order  that  they  might  vote  on  the  question  of  the  consolidation. 
Immediately  on  the  conclusion  of  these  transactions  of  the  board,  the  com- 
plainant resigned  his  office  of  a  director.  But  the  weight  of  the  evidence 
before  me  strongly  indicates  that,  so  long  as  he  remained  a  director,  he  made 
no  objection  to  any  of  these  proceedings,  though  he  was  present,  might  have 
objected  if  he  pleased,  and  well  knew  what  was  going  on.  Under  these  cir- 
cumstances, I  think  he  ought  to  be  considered  as  consenting  to  what  was  done. 
Qui  non  prohihet  quod  prohibere  potest^  assentire  videtur. 

Lut  does  this  consent,  given  under  these  circumstances  by  the  complainant, 
estop  him  to  urge  the  present  objection  to  the  consolidation?  The  proceed- 
ings of  the  board  of  directors  as  above  detailed  were  merely  prefatory  and  pre- 
paratory to  the  settlement  of  the  question  of  consolidation.  Certainly  no 
decision  of  the  board  could  effect  the  consolidation.  To  do  that,  required  the 
decision  of  the  stockholders.  So  the  board  understood  it,  else  they  would  not 
have  called  a  meeting  of  the  stockholders  to  vote  on  the  question.  And  the 
very  articles  of  consolidation  reported  to,  and  approved  by,  the  board  at  that 
time,  recited  that  the  consolidation  was  to  be  effected  ^'  by  and  with  the  assent 
of  the  stockholders."  And  as  the  board  fixed  a  day  for  the  taking  of  the  vote 
of  the  stockholders,  and  as  the  board  evidently  meant  to  refer  the  settlement  of 
the  question  to  them,  it  must  have  been  understood  that  if  the  stockholders 
voted  against  consolidation  the  whole  thing  would  fail.  It  may  fairly  be  pre- 
sumed that  all  these  directors  were  stockholders.  Under  all  the  circumstances, 
it  seems  very  clear  that  all  these  directors  holding  stock  would  have  the  right 
to  attend  on  the  day  appointed  and  vote  for  or  against  the  consolidation.  If 
any  of  them  proposed  then  to  vote  against  it,  no  man  would  have  had  a  right 
to  tell  him,  You  must  not  vote  so;  you  are  estopped  to  do  so,  because  you  voted 
for  the  consolidation  on  the  board.  To  such  an  objection,  he  might  well 
answer,  I  voted  then,  not  as  a  stockholder,  but  as  a  director,  guided  by  the  best 
light  I  then  had.  Now  I  exercise  my  right  as  a  stockholder.  Besides,  I  have 
changed  my  opinion.  I  think  now  that  the  proposed  consolidation  would  be 
injurious  to  my  interests;  and  so  I  shall  oppose  it.  I  cannot  conceive  bow  any 
vote  of  the  complainant  as  one  of  the  board  of  directors  could  destroy  his 
right  to  vote  as  be  pleased  as  a  mere  stockholder.  Surely  there  remained  to 
him  and  to  all  the  directors  the  locus  poanitentim.  After  their  action  on  the 
board  they  may  have  changed  their  mmds.  They  had  a  right  to  do  so  up  to 
the  moment  of  the  final  voting  by  the  stockholders,  just  as  a  bidder  at  an 
auction  has  a  right  to  withdraw  his  bid  before  the  property  is  knocked  off  to 
him.  In  all  he  did  on  this  subject,  there  appears  to  have  been  nothing  fraudu- 
lent, nothing  deceitful,  nothing  injurious  to  any  other  stockholder.  And  there 
is  nothing  in  his  conduct  throughout  the  whole  transaction  bearing  the  slightest 

resemblance  either  to  a  legal  or  equitable  estoppel. 
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§  1573.  Jurisdiction  entertained  over  a  joint  defendant^  a  resident  of  another 
statey  served  with  process  while  in  this  state,  in  a  suit  by  a  citizen  of  another  state 
against  a  corporation  created  and  existing  under  and  hy  virtue  of  the  laws  of 
this  state. 

It  has  been  urged  on  the  part  of  the  defendant,  Henry  C.  Lord,  that  this 
court  has  no  jurisdiction  over  his  person;  and  that  therefore  we  can  make  no 
order  enjoining  him.  This  objection  is  made  on  the  ground  that  he  is  not  a 
citizen  of  Indiana.  The  bill  states  that  the  complainant  is  a  citizen  of  Kew 
York;  that  Lord  is  a  citizen  of  Ohio;  and  that  the  Indianapolis  <&  Cincinnati 
Eailroad  Company  is  an  Indiana  corporation.  It  appears  that  Lord  was  served 
with  process  in  this  case  in  this  district.  Under  these  circumstances,  I  should 
think  that  we  could  not  take  jurisdiction  of  the  person  of  Mr.  Lord  by  virtue 
alone  of  the  eleventh  section  of  the  judiciary  act  of  1789.  1  U.  S.  Stats,  at 
Large,  78.  But  the  act  of  February  28, 1839,  must  be  considered  in  connection 
with  the  judiciary  act.  5  U.  S.  Stats,  at  Large,  32.  A  fair  construction  of  both 
these  acts,  I  think,  gives  us  jurisdiction  of  the  person  of  Mr.  Lord  in  this  case. 
I  suppose  that  a  citizen  of  !N^ew  York  may  sue  a  citizen  of  Ohio  in  this  court  if 
he  is  served  with  process  in  the  district  of  Indiana.  This  seems  to  be  now  the 
practice  in  the  United  States  courts.  Whether  Mr.  Lord  is  either  a  necessary 
or  a  proper  party  to  this  suit,  is  another  question, —  a  question  not  necessary  to 
be  decided  on  the  present  motion. 

In  view,  then,  of  the  whole  case,  I  am  reluctantly  led  to  the  conclusion  that 
the  complainant's  motion  for  a  temporary  injunction  ought  to  be  granted. 
Therefore,  it  is  ordered,  adjudged  and  decreed,  that  upon  the  complainant  filing 
an  injunction  bond  in  the  penalty  of  $100,000,  with  the  usual  condition  and 
sufficient  sureties  to  be  approved  by  the  court,  the  said  Indianapolis  &  Cincin- 
nati Ilailroad  Company,  its  board  of  directors,  officers  and  agents,  be  enjoined, 
till  the  further  order  of  this  court,  from  proceeding  any  further  to  consummate 
the  said  proposed  consolidation,  or  to  issue  any  of  the  bonds  mentioned  in  the 
complainant's  bill,  or  to  apply  any  of  such  bonds  or  any  of  the  funds  or  prop- 
erty of  said  company  to  the  purchase  of  stock  in  the  Cincinnati,  Indianapolis 
&  Danville  Railroad  Company. 

MULLEB  V.  DOWS. 
(4  Otto,  444r455.    1876.) 

Appeal  from  XT.  S.  Circuit  Court,  District  of  Iowa. 

§  1574.  Citizenship  of  corporations;  jurisdiction;  averment  of  citizenship. 

Opinion  by  Mr.  Justice  Strong. 

The  decree  made  below  is  assailed  here  for  several  reasons.  The  first  is,  that 
the  court  had  no  jurisdiction  of  the  suit,  in  consequence  of  the  want  of  proper 
and  necessary  citizenship  of  the  parties.  This  objection  was  not  taken  in  the 
circuit  court,  but  it  is  of  such  a  nature,  that,  if  well  founded,  it  must  be  re- 
garded as  fatal  to  the  decree.  The  bill  avers  that  Dows  and  Winston,  two  of 
the  complainants,  are  citizens  and  residents  of  the  state  of  New  York,  and 
that  Eurnes,  the  other  complainant,  is  a  citizen  and  resident  of  the  state  of 
Missouri.  The  two  original  defendants,  the  Chicago  &  Southwestern  Ilailway 
Company  and  the  Chicago,  Kock  Island  &  Pacific  Railroad  Company,  are  averred 
to  be  citizens  of  the  state  of  Iowa.    Were  this  all  that  the  pleadings  exhibit 
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of  the  citizenship  of  the  parties,  it  would  not  be  enoagh  to  give  the  circuit 
court  jurisdiction  of  the  case.  In  Lafayette  Ins.  Co.  v,  French,  18  How.,  404 
(§§  1140-45,  supra),  a  similar  averment  was  held  to  be  insuiBcient,  because  it  did 
not  appear  from  it  that  the  Lafayette  Insurance  Company  was  a  corporation; 
or,  if  it  was,  that  it  did  not  appear  by  the  law  of  what  state  it  was  made  a  cor- 
poration. It  was  therefore  ruled,  that,  if  the  defective  averment  had  not  been 
otherwise  supplied,  the  suit  must  have  been  dismissed.  A  corporation  itself 
can  be  a  citizen  of  no  state  in  the  sense  in  which  the  word  '^  citizen  "  is  used 
in  the  constitution  of  the  United  States.  A  suit  may  be  brought  in  the  federal 
courts  by  or  agamst  a  corporation,  but  in  such  a  case  it  is  regarded  as  a  suit 
brought  by  or  against  the  stockholders  of  the  corporation;  and,  for  the  pur- 
poses of  jurisdiction,  it  is  conclusively  presumed  that  all  the  stockholders  are 
citizens  of  the  state  which,  by  its  laws,  created  the  corporation.  It  is,  there- 
fore, necessary  that  it  be  made  to  appear  that  the  artificial  being  was  brought 
into  existence  by  the  law  of  some  state  other  than  that  of  which  the  adverse 
party  is  a  citizen.  Such  an  averment  is  usually  made  in  the  introduction,  or  in 
the  stating  part  of  the  bill.  It  is  always  there  made,  if  the  bill  is  formally 
drafted.  But  if  made  anywhere  in  the  pleadings  it  is  sufficient.  In  Lafayette 
Ins.  Co.  V,  French,  8upra,  the  defective  averment  of  citizenship  was  held  to 
have  been  supplied  by  the  plaintifiTs  replication  to  the  plida,  which  alleged  that 
the  defendants  were  a  corporation  created  under  the  laws  of  Indiana,  having 
its  principal  place  of  business  in  that  state.  And,  in  the  present  case,  we  think 
the  averment  in  the  introduction  of  the  bill,  that  the  two  defendant  corpora- 
tions were  citizens  of  Iowa,  which,  if  standing  alone,  would  be  insufficient  to 
show  jurisdiction  in  the  federal  court,  has  been  supplemented  by  other  aver- 
ments which  satisfactorily  show  that  the  court  bad  jurisdiction  of  the  case. 
The  bill  in  its  stating  part  alleges  that  the  Chicago  &  Southwestern  Railway 
Company,  of  the  state  of  Iowa,  was  organized  by  the  adoption  of  articles  of 
association  in  the  manner  provided  by  the  laws  of  said  state,  and  that,  with 
all  the  powers,  rights  and  privileges  granted  and  conferred  on  corporations  by 
the  then  existing  laws  of  the  said  state,  it  assumed  to  act.  The  articles  of 
association  are  appended  to  the  bill  as  an  exhibit,  and  made  part  of  it  by 
proper  reference.  So  are  the  articles  of  consolidation  with  a  corporation  of  the 
same  name  of  Missouri,  in  which  the  Chicago  &  Southwestern  Railway  Com« 
pany  in  Iowa  is  recited  to  be  a  body  politic  and  corporate,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Iowa.  The  averments  of  the 
bill  were  generally  admitted  in  the  answers  of  both  the  defendant  companies. 
But  this  is  not  all.  Throughout  the  pleadings,  the  corporate  existence  under 
the  laws  of  Iowa  of  both  the  companies  is  either  admitted  or  asserted  by  all 
the  original  parties,  and  by  the  appellants,  who  were  made  parties  after  the 
suit  had  been  some  time  in  progress.  The  petition  of  the  appellants  to  be  made 
parties  adopted  another  petition,  in  which  it  was  alleged  that  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company  was  and  is  a  corporation  organized 
under  and  in  pursuance  of  the  laws  of  the  states  of  Illinois  and  Iowa,  and 
that  the  Chicago  &  Southwestern  Railway  Company  was  and  is  a  corporation 
created  under  and  by  virtue  of  the  laws  of  the  states  of  Missouri  and  Iowa. 
Having  been  made  parties,  the  appellants  filed  cross-bills  against  the  present 
complainants  and  the  two  companies,  in  which  they  repeated  the  averments 
they  had  previously  adopted;  and  the  answer  to  the  cross-bill  made  by  all  the 
defendants  therein  expressly  admitted  them.     The  record  is  thus  seen  to  be  full 

of  showing  that  both  the  defendant  corporations  derived  their  existence  as  cor- 
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porate  bodies  under  the  laws  of  Iowa,  at  least  ia  part^  and  that  they  were 
corporations  of  that  state. 

§  1575.  Consolidated  corporation^  formed  of  companies  created  hy  two  or 
more  states^  is  a  citizen  of  each. 

Still,  it  is  argued  on  behalf  of  the  appellants  that  the  Chicago  &  South- 
western Railway  Company  cannot  claim  to  be  a  corporation  created  by  the 
laws  of  Iowa,  because  it  was  formed  by  a  consolidation  of  the  Iowa  company 
with  another  of  the  same  name,  chartered  by  the  laws  of  Missouri,  the  consol- 
idation having  been  allowed  by  the  statutes  of  each  state.  Hence,  it  is  argued 
the  corporation  was  created  by  the  laws  of  Iowa  and  of  Missouri;  and  as 
Burnes,  one  of  the  plaintiffs,  is  a  citizen  of  Missouri,  it  is  inferred  that  the 
circuit  court  had  no  jurisdiction.  We  cannot  assent  to  this  inference.  It  is 
true  the  provisions  of  the  statutes  of  Iowa,  respecting  railroad  consolidation 
of  roads  within  the  state  with  others  outside  of  the  state,  we:-e  that  any  rail- 
road company,  organized  under  the  laws  of  the  state,  or  that  might  thus  be 
organized,  should  have  power  to  intersect,  join  and  unite  their  railroads  con- 
structed or  to  be  constructed  in  the  state,  or  in  any  adjoining  state,  at  such 
point  on  the  state  line,  or  at  any  other  point,  as  might  be  mutually  agreed 
upon  by  said  companies;  and  such  railroads  were  authorized  to  *' merge  and 
consolidate  the  stock  of  the  respective  companies,  making  one  joint^stock  com- 
pany of  the  railroads  thus  connected."  The  Missouri  statutes  contained  sim- 
ilar provisions;  and  with  these  laws  in  force  the  consolidation  of  the  Chicago 
and  Southwestern  railways  was  effected.  The  two  companies  became  one. 
But  in  the  state  of  Iowa  that  one  was  an  Iowa  corporation,  existing  under  the 
laws  of  that  state  alone.  The  laws  of  Missouri  had  no  operation  in  Iowa.  It 
is,  however,  unnecessary  to  discuss  this  subject  further.  Doubt  in  regard  to  it 
is  put  at  rest  by  the  decision  of  this  court  in  Railway  Co.  v.  Whitton,  13  Wall., 
270.  There  a  similar  question  arose.  A  suit  was  brought  by  a  citizen  of 
IllinoFs  in  the  state  of  Wisconsin,  and  it  became  a  question  whether  the  federal 
circuit  court  of  the  latter  state  could  entertain  jurisdiction.  The  company,  sued 
at  first  in  the  state  court,  resisted  an  application  to  remove  the  case  into  the 
United  States  circuit  court,  on  affidavits  that  it  was  a  corporation  created  by 
and  existing  under  the  laws  of  the  states  of  Illinois,  Wisconsin  and  Michigan; 
that  its  line  of  railway  was  located,  in  part,  in  each  of  these  states;  that  its 
entire  line  of  railway  was  managed  and  controlled  by  the  defendant  as  a 
single  corporation ;  that  all  its  powers  and  franchises  wpre  exercised,  and  its 
affairs  managed  and  controlled,  by  one  board  of  directors'and  officers;  that  its 
principal  office  and  place  of  business  was  at  the  city  of  Chicago,  in  the  state  of 
Illinois,  and  that  there  was  no  office  for  the  control  or  management  of  the 
general  business  and  affairs  of  the  corporation  in  Wisconsin.  Nevertheless, 
the  circuit  court  took  jurisdiction  of  the  case;  and  this  court  held  correctly, 
remarking  that  '^  the  defendant  is  a  corporation,  and  as  such  a  citizen  of  Wis- 
consin by  the  laws  of  that  state.  It  is  not  there  a  corporation  or  citizen  of  any 
other  state.  Being  there  sued,  it  can  only  be  brought  into  court  as  a  citizen 
of  that  state,  whatever  its  status  or  citizenship  may  be  elsewhere.*'  In  view 
of  this  decision,  it  must  be  held  that  the  objection  to  the  jurisdiction  of  the 
circuit  court  of  Iowa  is  unsustainable. 

§  1576.  A  federal  court  may  foreclose  a  mortgage  covering  a  railway  running 
into  several  states. 

The  next  objection  urged  against  the  decree  of  the  court  below  is,  that  it  is 
void  so  far  as  it  directed  the  usual  foreclosure  and  sale  of  property  not  within 
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the  territorial  jurisdiction  of  the  court.  A  part  of  the  Chicago  &  South- 
western Railway  is  in  the  state  of  Missouri,  and  the  mortgage  which  the  bill 
sought  to  have  foreclosed  covered  that  part,  as  well  as  the  part  in  the  state  of 
Iowa.  The  court  decreed  a  sale  of  the  entire  property  covered  by  the  mort^ 
gage,  and  directed  the  master,  who  was  ordered  to  make  the  sale,  to  execute  a 
good  and  sufficient  deed  or  deeds  to  the  purchaser.  It  also  declared  that  after 
the  sale  both  the  defendant  corporations  and  the  complainants'  trustees  named 
in  the  mortgage,  as  well  as  all  persons  claiming  under  them  or  either  of  them, 
be  barred  and  foreclosed  from  all  interest,  estate,  right,  claim  or  equity  of  re- 
demption of,  in  and  to  the  property,  reserving,  however,  the  rights  of  the 
holders  of  bonds  and  coupons  secured  by  the  first  mortgage,  then  remaining 
outstanding  and  unpaid.  It  directed  that  the  two  defendant  corporations 
should  surrender  to  the  purchaser  the  property  sold  and  conveyed,  upon  the 
execution,  approval  and  delivery  of  the  master's  deed;  and  that,  as  further 
assurance,  the  Chicago  &  Southwestern  Kail  way  Company  should,  on  the 
approval  and  delivery  of  the  master's  deed,  convey  all  the  property  therein 
described  to  the  purchaser,  by  their  good  and  sufficient  deed. 

If  such  a  foreclosure  and  sale  cannot  be  made  of  a  railroad  which  crosses  a 
state  line  and  is  within  two  states,  when  the  entire  line  is  subject  to  one 
mortgage,  it  is  certainly  to  be  regretted,  and  to  hold  that  it  cannot  be  would  be 
disastrous,  not  only  to  the  companies  that  own  the  road^  but  to  the  holders  of 
bonds  secured  by  the  mortgage.  Multitudes  of  bridges  span  navigable  streams 
in  the  United  States,  streams  that  are  boundaries  of  two  states.  These  bridges 
are  often  mortgaged.  Can  it  be  that  they  cannot  ba  sold  as  entireties  by  the 
decree  of  a  court  which  has  jurisdiction  of  the  mortgagors?  A  vast  number 
of  railroads,  partly  in  one  state  and  partly  in  an  adjoining  state^  forming  con- 
tinuous lines,  have  been  constructed  by  consolidated  companies,  and  mortgaged 
as  entireties.  It  would  be  safe  to  say  that  more  than  one  hundred  millions  of 
dollars  have  been  invested  on  the  faith  of  such  mortgages.  In  many  cases  these 
investments  are  sufficiently  insecure  at  the  best.  But  if  the  railroad,  under 
legal  process,  can  be  sold  only  in  fragments;  if,  as  in  this  case,  where  the 
mortgage  is  upon  the  whole  line,  and  includes  the  franchises  of  the  corporation 
which  made  the  mortgage,  the  decree  of  foreclosure  and  sale  can  reach  only 
the  part  of  the  road  which  is  within  the  state, —  it  is  plain  that  the  property 
must  be  comparatively  worthless  at  the  sale.  A  part  of  a  railroad  may  be  of 
little  value  when  its  ownership  is  severed  from  the  ownership  of  another  part. 
And  the  franchise  of  the  company  is  not  capable  of  division.  In  view  of  this, 
before  we  can  set  aside  the  decree  which  was  made,  it  ought  to  be  made  clearly 
to  appear  beyond  the  power  of  the  court.  Without  reference  to. the  English 
chancery  decisions,  where  this  objection  to  the  decree  would  be  quite  untenable, 
we  think  the  power  of  courts  of  chancery  in  this  country  is  sufficient  to 
authorize  such  a  decree  as  was  here  made.  It  is  here  undoubtedly  a  recognized 
doctrine  that  a  court  of  equity,  sitting  in  a  state  and  having  jurisdiction  of  the 
person,  may  decree  a  conveyance  by  him  of  land  in  another  state,  and  may 
enforce  the  decree  by  process  against  the  defendant.  True,  it  cannot  send  its 
process  into  that  other  state,  nor  can  it  deliver  possession  of  land  in  another 
jurisdiction,  but  it  can  command  and  enforce  a  transfer  of  the  title.  And  there 
seems  to  be  no  reason  why  it  cannot,  in  a  pro|3ercase,  effect  the  transfer  by  the 
agency  of  the  trustees  when  they  are  complainants.  In  McElrath  v.  The  Pitts- 
burg &  Steuben  ville  R  Co.,  55  Penn.  St.,  189 — a  bill  for  foreclosure  of  a  mort- 
gage—  in  which  it  appeared  that  a  railroad  company,  whose  road  was  partly  in 
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Pennsylvania  and 'partly  in  West  Virginia,  had  mortgaged  all  their  rights  in 
the  whole  road,  the  court  decreed  that  the  trustee  who  had  brought  the  soil, 
being  within  its  jurisdiction,  should  sell  and  convey  all  the  mortgaged  prop- 
erty, as  well  that  in  the  state  of  West  Virginia  as  that  in  Pennsylvania.  This 
case  is  directly  in  point,  and  tends  to  justify  the  decree  made  in  the  present 
case.  The  mortgagors  here  were  withm  the  jurisdiction  of  the  court.  So 
were  the  trustees  of  the  mortgage.  It  was  at  the  instance  of  the  latter  the 
master  was  ordered  to  make  the  sale.  The  court  might  have  ordered  the 
trustees  to  make  it.  The  mortgagors  who  were  foreclosed  were  enjoined  against 
claiming  property  after  the  master's  sale,  and  directed  to  make  a  deed  to  the 
purchaser  in  further  assurance.  And  the  court  can  direct  the  trustees  to  make 
a  deed  to  the  purchaser  in  confirmation  of  the  sale.  We  cannot,  therefore, 
declare  void  the  decree  which  was  made. 

The  next  objection  urged  by  the  appellants  is  that  the  bill  for  a  foreclosure 
and  all  the  proceedings  therein  were  collusive.  It  is  said  the  suit  was  instituted 
by  collusion  between  the  trustees  and  the  Eock  Island  and  Southwestern  Eail- 
road  Companies,  for  the  purpose  of  destroying  the  lien  of  the  Atchinson  branch 
bondholders  on  the  main  line  of  the  Southwestern  Ilailway,  and  to  enable  the 
Eock  Island  company  to  obtain  the  tiile  to  the  main  line,  discharged  from  any 
lien  or  claim  on  the  part  of  such  bondholders.  After  careful  examination  of 
the  evidence,  we  have  failed  to  find  anything  that  justifies  this  objection.  And 
certainly.  If  there  was  collusion  in  bringing  and  conducting  the  suit,  the  appel- 
lants have  not  been  injured  by  it.  They  were  permitted  to  come  in  as  parties 
defendant,  and  they  had  full  opportunity  to  assert  their  equities. 

§  1577.  Breach  of  condition  in  railway  mortgage  given  a  right  to  foreclo%6 
it^  U7ile88  waived. 

The  fourth  objection  is  general.  It  is  that,  at  the  time  of  filing  the  bill,  no 
right  of  foreclosure  existed  in  favor  of  the  complainant  trustees  for  the  benefit 
of  the  Chicago  &  Rock  Island  Railway  Company,  or  if  such  right  did  exist, 
that  it  had  been  waived.  In  respect  to  this  objection  we  have  to  remark  that 
unless  the  right  to  a  foreclosure  had  been  waived  by  the  Rock  Island  Company, 
we  discover  no  foundation  for  the  assertion  that  there  was  no  risht  of  fore- 
closure  when  the  suit  was  brought.  That  company  had  indorsed  $5,000,000  of 
the  bonds  of  the  Southwestern  company  secured  by  the  mortgage;  and,  in 
consequence  of  the  indorsement,  had  paid  coupons  for  interest  of  the  bonds  to 
a  large  amount.  The  moi*tgage  stipulated  that  it  might  be  foreclosed,  in  case 
of  failure  by  the  mortgagor  to  pay  the  interest;  and  it  stipulated  further,  that 
in  case  the  Rock  Island  company  should,  in  consequence  of  its  guaranty,  pay 
any  of  the  bonds  or  coupons,  the  mortgage  might  be  foreclosed  at  their  in- 
stance. The  right  to  foreclose  at  the  instance  of  the  Rock  Island  company 
was  expressly  given.  Was  there  any  waiver  of  this  right?  We  think  not  It 
is  said  that  the  contract  of  July  27, 1871,  coupled  with  the  contract  of  October  1, 
1869,  constituted  a  waiver.  The  contract  first  made  preceded  and  contemplated 
the  execution  of  the  mortgage.  It  gave  to  the  Rock  Island  company  the 
option  of  furnishing  the  equipment  for  the  Southwestern  road,  or  to  lease  and 
operate  it  on  such  terms  as  might  be  agreed  upon*  Manifestly,  this  was  for  an 
additional  security  to  the  guarantors  of  the  bonds,  and  not  for  a  substituted 
security.  And  the  contract  of  July  27,  1871,  made  between  the  Rock  Island 
company  and  the  Southwestern,  merely  provided  that,  with  regard  to  the 
lease  of  the  branch  railroad  proposed  to  be  constructed  by  the  latter  to  the 
Missouri  river,  opposite  Atchinson,  it  should  be  used  and  operated  by  the  Rock 

M 


RAILWAY  COMPANIES.  §1578. 

Island  road  in  the  same  manner  and  on  the  same  terms  as  the  main  line  of  the 
Southwestern.  The  meaning  of  this  is,  not  that  a  lease  existed  or  should  be 
taken,  though  one  may  have  been  contemplated,  but  that  the  branch  road 
should  be  operated  in  the  same  manner  and  on  the  same  terms  as  the  main  line 
might  be.  How  this  contract  alone,  or  connected  with  the  contract  of  October 
1,  1S69,  can  be  construed  as  a  waiver  of  a  right  to  sue  for  foreclosure  of  the 
mortgage  on  the  main  line,  we  are  unable  to  comprehend.  Nor  can  we  see 
that  the  contract  of  December  4,  1871,  called  a  "  lease  contract,"  even  if  it  be 
regarded  as  an  executed  and  subsisting  contract,  can  have  such  an  effect.  We 
have  heretofore  said  that  the  agreement  to  give  and  take  a  lease,  dependent  on 
the  option  of  the  Rock  Island  company,  was  intended  as  an  additional  security 
to  that  company  for  its  indorsement  of  the  bonds.  If  wo  are  correct,  a  lease 
executed  in  pursuance  of  the  agreement  could  be  only  cumulative  security. 
Hence,  it  could  be  no  waiver  of  the  right  to  foreclose. 

But,  in  fact,  there  was  no  lease,  nor  any  agreement  for  a  lease,  that  could  be 
enforced  specifically.  The  language  of  the  agreement  of  October  1,  1869,  and 
that  of  the  agreement  of  July  27,  1871,  warrant  no  interpretation  that  makes 
them  a  lease  in  law,  or  in  equity.  The  first,  it  is  true,  contemplated  the  possi- 
bility of  a  lease  of  the  ipain  line,  if  the  terms  could  be  agreed  upon;  and  the 
latter  provided  that  when  such  lease  should  be  agreed  upon,  if  ever,  it  should 
also  embrace  the  branch  line.  But  the  terms  never  were  agreed  upon.  On  the 
30th  day  of  October,  1871,  kt  a  meeting  of  the  executive  committee  of  the 
Kock  Island  company,  Messrs.  Scott  and  Riddle  were  appointed  a  sub-commit- 
tee ^'  to  agree  upon  the  basis  of  a  contract  for  a  running  arrangement  between 
the  company  and  the  Southwestern,  with  directions  to  report  to  the  general 
committee  when  an  arrangement  should  be  agreed  upon."  On  the  4th  of 
December,  1871,  a  proposition  was  submitted  by  that  sub-committee  to  the 
officers  of  the  Southwestern,  and  accepted  by  them.  It  was  a  proposition  for 
a  lease.  But  the  sub-committee  had  no  authority  to  agree  for  the  Rock  Island 
<x>mpany  to  take  a  lease,  and  when,  afterwards,  they  reported  their  action  to 
the  general  committee,  that  committee  refused  to  confirm  it.  It  is  vain,  there- 
fore, to  contend  that  there  was  a  lease,  or  any  agreement  for  a  lease,  that  can 
be  enforced.  And,  even  if  there  was,  there  is  no  evidence  that  one  of  its  terms 
was  that  the  rent  should  be  sufficient  for  the  payment,  and  should  be  applied 
to  the  payment  of  the  Atchinson  branch  bonds. 

§  1 578.  A  surety  holding  several  securities  for  his  indemnity  inay  resort  to 
any  of  them  for  his  payment. 

It  is  next  insisted,  on  behalf  of  the  appellants,  that  the  Rock  Island  company 
could  not  ask  for  a  foreclosure  of  the  mortgages  until  it  had  accounted  for  and 
applied  the  stock  of  the  Southwestern  company  to  its  indemnification  for  its 
guaranty,  for  which  purpose  it  held  such  stock  as  security.  The  company  did 
hold  a  large  amount  of  that  stock.  Whether  it  held  it  as  an  indemnity  for  the 
liabilities  it  had  assumed,  we  do  not  care  to  inquire.  Assuming  that  it  did,  the 
fact  is  quite  immaterial.  It  surely  cannot  be  maintained  that  a  surety*  who 
held  several  securities  for  his  indemnity  cannot  use  one  of  them  because  he  has 
another  to  which  he  might  resort. ' 

The  fifth  particular  in  which  the  decree  is  alleged  to  have  been  erroneous  is, 
that  it  denied  the  relief  for  which  the  appellants  prayed  in  their  cross-bill. 
That  relief  was  the  enforcement  of  what  is  called  the  lease  contract  of  Decem- 
ber 4,  1871,  or  the  enforcement  of  the  contract  of  July  27,  1871,  by  a  lease  of 

the  branch  line,  on  terms  and  conditions  to  bo  derived  from  the  contract  of 
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October  1,  1869;  that  is  to  say,  the  rental  to  be  paid  by  the  Rock  Island 
company  to  be  an  amount  sufficient  to  guaranty  the  principal,  or  at  least  the 
interest,  of  the  Atchinson  branch  bonds.  The  answer  to  this  is  what  we  have 
heretofore  said.  There  was  no  lease,  nor  any  contract  which  bound  the  Eock 
Island  company  to  take  a  lease,  much  less  to  pay  a  rental  sufficient  to  guaranty 
the  principal  or  interest  of  the  Atchinson  branch  bonds,  or  to  apply  the  rent  to 
the  payment  of  that  principal  or  interest. 

The  appellants  also,  in  their  cross-bili,  prayed  in  the  alternative  that  the 
bonds  of  the  branch  road,  held  by  them,  might  be  deemed  to  have  been  ob- 
tained under  false  and  fraudulent  pretenses,  and  that  the  proceeds  thereof  were 
paid  out  by  the  Rock  Island  company  knowingly,  fraudulently,  and  in  viola- 
tion of  a  trust  assumed  by  them,  and  that  the  said  company  might  be  decreed 
to  pay  to  them  the  par  value  of  the  same  and  interest.  We  have  sought  in 
vain  for  any  evidence  that  would  justify  a  decree  that  the  Rock  Island  com- 
pany obtained  the  bonds  of  the  branch  road  by  fraudulent  pretenses,  or  that  it 
knowingly,  fraudulently,  and  in  violation  of  any  trust  assumed  by  it,  paid  out 
the  proceeds  of  sale  of  the  bonds.  By  the  provisions  of  the  branch  mortgage 
the  Rock  Island  company  was  made  the  custodian  of  the  bonds,  with  power 
and  direction  to  pay  them  and  their  proceeds  to  the  president  or  other  duly 
authorized  agent  of  the  Southwestern  company,  in  three  contingencies:  First, 
upon  the  delivery  of  an  invoice  of  articles  purchased,  approved  by  the  presi- 
dent; second,  upon  the  presentation  of  monthly  estimates  by  the  engineer  of 
the  Southwestern  of  work  done  and  materials  furnished  in  the  construction  of 
the  branch  railway,  approved  in  the  same  manner;  and  third,  on  the  certificate 
of  the  same  engineer,  approved  in  like  manner,  that  the  road  had  been  com- 
pleted and  was  in  running  order.  If  this  constituted  a  trust,  it  was  only  that 
of  a  custodian.  The  Rock  Island  company  had  no  right  to  control  the  loca- 
tion of  the  branch  road,  or  the  cost  of  its  construction.  It  was  not  its  duty  to 
supervise  the  contracts  or  direct  the  alignment.  Such  action  would  have  been 
outside  of  its  corporate  power.  If  some  persons  who  were  its  officers  under- 
took to  control  the  expenditure  in  such  a  manner  as  to  secure  a  proper  location 
and  construction  of  the  road  (of  which  we  discover  no  sufficient  evidence),  those 
persons  may  be  responsible  for  their  breach  of  duty,  if  there  was  any.  But 
no  such  trust  was  assumed  by  the  Rock  Island  company.  Certainly,  then, 
there  was  no  undertaking  that  the  branch  road  should  be  fifty  miles  long;  and, 
if  it  was  imperfectly  constructed,  it  appears  that  the  Rock  Island  company  has 
expended  upon  its  construction  a  very  large  sum  of  its  own  money,  and  has 
made  it  a  first  class  western  road.  If,  then,  there  was  such  a  trust,  as  is 
charged  by  the  appellants,  and  a  breach  of  it,  full  compensation  has  been  made, 
and  the  appellants  have  all  the  security  the  trust  was  intended  to  give  them^ 
i.  €.y  a  first  mortgage  upon  a  finished  first  class  road. 

§  1579*  The  cojirt  having  jurisdiction  of  the  original  cauae^  its  permission  to 
the  filing  of  crossbills  will  he  presumed  from  its  action  upon  them. 

The  last  objection  to  the  decree  is  that  the  relief  prayed  for  by  the  cross- 
bills of  the  two  defendant  railroad  companies  should  not  have  been  granted  for 
the  following  reasons:  1st.  If  the  original  suit  fails  for  want  of  jurisdiction,  so 
must  the  cross-bills.  2d.  The  cross-bills  were  nullities,  because  filed  without 
leave  of  the  court,  and  because  not  making  the  intervening  bondholders  par- 
ties. 3d.  Because  collusive.  We  have  seen  the  court  had  jurisdiction  of  the 
original  suit.  The  permission  of  the  court  to  file  the  cross-bills  must  be  pre- 
sumed from  its  action  upon  them,  and  the  intervening  bondholders  were  not 
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parties  or  necessary  parties  when  the  bills  were  filed.  They  became  parties  to 
the  original  bill,  but  they  did  not  ask  to  be  made  parties  to  the  cross-bills  of 
the  defendant  corporations.  That  the  cross-bills  were  collusive  in  their  origin, 
purpose  and  conduct,  if  such  was  the  fact,  which  we  do  not  perceive,  is  of  no 
importance,  since  the  appellants  had  an  unobstructed  opportunity  to  vindicate 
their  rights.  They  might,  if  they  had  chosen,  have  become  parties  defendant 
to  the  cross-bills,  and  if  they  had,  they  could  not  have  resisted  the  relief  given 
by  the  court.  The  appellants  are,  no  doubt,  unfortunate.  It  may  be  that  they 
purchased  their  bonds  expecting  that  the  Rock  Island  company  would  protect 
them,  either  by  taking  a  lease  of  the  branch  road,  or  by  holding  the  purchase 
money  of  the  bonds  and  expending  it  for  their  security.  But  the  expectation 
of  a  guaranty  cannot  be  treated  as  a  guaranty  itself. 

Decree  affirmed. 

BRANCH  V,  JESUP. 
(16  Otto,  468-487.    1883.) 

Appeal  from  XJ.  S.  Circuit  Court,  Southern  District  of  Georgia. 
Opinion  by  Mr.  Justice  Bbadley. 

Statement  of  Facts. —  This  case  arises  upon  a  bill  filed  by  Morris  K.  Jesnp^ 
as  surviving  trustee,  for  the  foreclosure  of  a  deed  of  trust  in  the  nature  of  a 
mortgage,  bearing  date  December  20,  1867,  given  by  the  Atlantic  &  Gulf  Rail- 
road Company  of  Georgia  to  said  Jesup  and  one  Gardner  (since  deceased),  to 
secure  the  payment  of   certain   bonds  of  the  company  to  the  amount  of 
$2,000,000,  payable  in  1897,  with  interest.    The  bill  was  filed  February  15, 1877, 
and  on  the  19th  of  the  same  month  receivers  were  appointed  to  take  charge  of 
the  mortgaged  property,  being  the  railroad  of  the  company  with  its  rolling 
stock  and  machinery.     A  supplemental  bill  was  filed  on  the  20th  of  April, 
1877.     The  only  defendant  named  in  either  bill  was  the  Atlantic  &  Gulf  Kail- 
road  Company.     The  premises  sought  to  be  foreclosed  and  sold  were,  first,  the 
main  line  of  the  company's  road,  extending  from  Savannah  southwesterly  and 
westerly  to  Bainbridge,  in  Georgia,  a  distance  of  about  two  hundred  and  thirty- 
seven  miles;  secondti/y  a  branch  road,  extending  from  Dupont  to  the  Florida 
line,  about  thirty-two  miles,  connecting,  thirdly^  with  a  short  road  in  Florida^ 
extending  to  Live  Oak  in  that  state,  which  the  company  held  and  operated 
nnder  a  lease ;  ybwr^A/y,  a  branch  road  about  fifty-eight  miles  in  length,  ex- 
tending from  Thomasville,  on  the  main  line,  northerly  to  Albany,  Georgia; 
fifthly,  two  other  small  branches  at  Savannah,  one  connecting  the  main  line 
with  wharves  on  the  Savannah  river,  and  the  other  connecting  it  with  the 
Savannah  &  Charleston  Railroad.     The  Thomasville  branch  was  purchased 
from  the  South  Georgia  &  Florida  Railroad  Company  in  186S  (shortly  after 
the  giving  of  the  mortgage  in  suit)  for  the  purpose  of  extending  the  line  to 
Albany;  which  branch  was  subject  to  certain  bonds  and  mortgages  issued  by 
the  latter  company,  having  a  lien  paramount  to  the  mortgage  m  suit.     The 
other  branches  were,  in  like  manner,  severally  subject  to  certain  prior  mort- 
gages, given  for  purchase  money  or  construction,  and  having  a  paramount  lien. 
The  bill  conceded  the  priority  of  these  several  hens.     The  defendant  answered, 
specifying  the  liens  on  its  property  prior  to  that  of  the  mortgdga,  and  insisting 
that  it  would  be  inequitable  to  foreclose  and  sell  at  that  time,  although  con- 
senting to  the  appointment  of  receivers. 

On  the  22d  of  April,  1878,  Branch,  Sons  &  Co.  and  others  (who  are  appel- 
lants here)  petitioned  for,  and  obtained,  leave  to  intervene  pro  ifitereese  suo^ 
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claiming  to  be  preferred  creditors  of  the  Atlantic  &  Gulf  Railroad  Company 
as  to  the  proceeds  and  earnings  of  the  South  Georgia  &  Florida  Railroad;  that 
is,  the  branch  from  Thomasville  to  Albany.  By  amendment  to  the  petition  the 
South  Georgia  &  Florida  Railroad  Company  was  also  made  a  party,  and  a 
prayer  was  added  to  have  declared  roid  the  sale  of  the  said  branch  road,  and 
for  its  restoration  to  the  South  Georgia  &  Florida  Railroad  Company.  By  their 
petition  of  intervention  the  appellants  insisted  that  the  lien  of  the  mortgage 
sought  to  be  foreclosed  does  not  cover  the  branch  aforesaid ;  that  the  peti- 
tioners and  others  are  holders  of  certificates  of  special  guarantied  seven  per 
cent,  stock  of  the  Atlantic  &  Gulf  Railroad  Company  to  the  amount  of  some 
$300,000,  of  which  the  petitioners  own  $56,100;  that  these  certificates  were 
issued  by  the  Atlantic  &  Gulf  Railroad  Company  under  a  contract  with  the 
South  Georgia  &  Florida  Railroad  Company,  dated  January,  1869,  for  the  con- 
struction of  its  road  from  Thomasville  to  Albany ;  a  copy  of  which  contract 
and  certain  modifications  of  it,  and  a  copy  of  one  of  the  certificates,  were 
annexed  to  the  petition.  The  petitioners  further  contended  that  the  earnings  of 
that  branch  road,  if  kept  by  themselves,  would  be  sufficient,  not  only  to  pay  the 
interest  on  the  preferred  bonds  of  the  South  Georgia  &  Florida  Railroad  Com- 
pany, but  to  pay  the  interest  on  said  certificates;  that  the  guarantied  scrip 
was  given  for  the  purchase  of  the  South  Georgia  &  Florida  Railroad,  and  was 
distributed  among  the  contractors  who  built  it  in  payment  for  their  labor;  that 
it  is  in  effect  the  promissory  notes  of  the  Atlantic  &  Gulf  Railroad  Company, 
and  that  the  holders  could  proceed  by  attachment  if  the  property  of  that  com- 
pany were  not  in  the  hands  of  receivers;  and,  after  making  further  averments 
as  to  the  solvency  of  the  South  Georgia  &  Florida  Railroad  Company,  if  it 
stood  alone,  unconnected  with  the  Atlantic  &  Gulf  Railroad  Company,  the 
petitioners  prayed,  for  themselves  and  the  other  holders  of  certificates,  to  be 
examined  pro  interesse  suo^  touching  their  alleged  paramount  claim  upon  the 
proceeds  of  the  South  Georgia  &  Florida  Railroad  after  payment  of  interest 
on  its  bonds,  and  for  an  order  directing  such  examination«before  the  master, 
and  for  other  directions. 

In  the  amended  petition  the  petitioners  averred  that  the  original  holders  of 
the  certificates  of  preferred  stock  before  mentioned  were  subscribers  to  the 
capital  stock  of  the  South  Georgia  &  Florida  Railroad  Company,  and  paid  their 
subscriptions  by  work  done  on  the  road,  for  which  they  received  the  said  cer- 
tificates of  preferred  stock  in  the  Atlantic  &  Gulf  Railroad  Company,  and 
that  the  present  holders  are  bona  fide  purchasers  of  said  scrip,  except  in  some 
instances  where  the  original  holders  have  not  parted  with  their  scrip;  and  they 
alleged  that  when  the  contracts  between  the  two  companies  were  executed  it 
was  supposed  that  they  had  the  power  to  enter  into  the  same;  but  that  they 
are  now  advised  that  the  contracts  were  ultra  viresy  and  void,  and  they  prayed 
a  rescission  and  cancellation  thereof;  but  if  the  court  should  decree  that  the 
contract  only  amounted  to  a  lease  of  the  road  (which  they  conceded  would  not 
be  vltra  vires\  then  they  prayed  that  it  may  be  rescinded  for  non-compliance 
with  its  terms,  and  the  inability  of  the  Atlantic  &  Gulf  Railroad  Company  to 
comply  therewith.  But  if  the  court  should  think  there  was  a  valid  contract  of 
sale,  then  they  repeated  their  prayer  to  be  decreed  to  have  a  first  lien  on  the 
proceeds  of  the  road  after  the  mortgages  executed  thereon  by  the  South 
Georgia  &  Florida  Railroad  Company,  and  for  a  separate  sale  of  that  road 
subject  to  said  mortgages. 

The  first  contract  referred  to  in  the  petition  bore  date  June  19, 1868,  and  pro- 
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Tided  that  the  South  Georgia  &  Florida  Railroad  Company  should  complete  its 
road  from  Thomasviile  to  Albany,  and  turn  it  over  in  sections,  as  completed,  to 
the  Atlantic  &  Gulf  Railroad  Company,  and  that  when  completed  to  Albany, 
the  stock  of  the  South  Georgia  A^lorida  Railroad  Company  should  be  incor- 
porated with  the  stock  of  the  Atlantic  &  Gulf  Railroad  Company,  and  that 
interest  at  th^  rate  of  seven  per  cent,  per  annum  on  the  actual  cost  of  the  road 
should  be  paid  as  well  before  such  incorporation  of  stock,  as  on  said  stock 
after  its  incorporation;  and  that  when  the  stock  should  be  Ihxxs  incorporated, 
all  the  rights,  privileges  and  franchises  of  the  South  Georgia  &  Florida  Rail- 
road Company,  so  far  as  related  to  the  road  from  Thomasviile  to  Albany, 
should  vest  in  the  Atlantic  &  Gulf  Railroad  Company,  and  said  road  should  be 
a  branch  of  the  Atlantic  &  Gulf  Road.  This  contract  was  modified  by  another 
contract  made  January  15,  1869,  which  recited  that  the  legislature  of  the  state 
had  passed  an^  act  authorizing  the  state  to  indorse  the  bonds  of  the  South 
Georgia  &  Florida  Railroad  Company  to  the  amount  of  $8,000  per  mile;  and 
that  the  Atlantic  &  Gulf  Railroad  Company  consented  to  the^  issue  of  said 
bonds,  and  a  first  mortgage  to  secure  them,  and  guarantied  their  payment;  and 
it  was  stipulated  that  the  amount  of  said  bonds  should  be  deducted  from  the 
amount  of  preferred  stock  to  be  issued  to  the  South  Georgia  &  Florida  Rail- 
road Company  for  the  construction  of  the  road.  Another  agreement,  made 
September  1,  1869,  authorized  the  further  issue  of  bonds  by  the  South  Georgia 
&  Florida  Railroad  Company  to  the  amount  of  $20O,OOO,  to  be  secured  by  a 
second  mortgage  on  the  road,  and  guarantied  by  the  Atlantic  &  Gulf  Railroad 
Company. 

The  road  appears  to  have  been  completed  to  Albany  prior  to  October,  1870. 
On  the  10th  of  that  month  the  following  resolution  was  passed  by  the  board 
of  directors  of  the  South  Georgia  &  Florida  Railroad  Company :  "  Whereas 
the  South  Georgia  &  Florida  Railroad  Company  entered  into  an  agreement  with 
the  Atlantic  &  Gulf  Railroad  Company  on  the  19th  day  of  June,  1868,  by 
which  a  transfer  of  the  said  South  Georgia  &  Florida  Railroad  was  to  be  made 
(that  is,  all  of  said  road  between  Thomasviile  and  Albany)  upon  certain  condi- 
tions therein  stipulated,  all  of  which  will  more  fully  appear  by  reference  to  said 
agreements;  and  whereas  the  South  Georgia  &  Florida  Railroad  has  been  com- 
pleted to  East  Albany  and  the  same  has  been  turned  over  to  the  Atlantic  & 
Gulf  Railroad  Company,  and  which  is  now  being  operated  by  said  Atlantic 
4&  Gulf  Railroad  Company;  and  whereas  the  president  of  the  Atlantic  &  Gulf 
Railroad  Company  has  signified  his  willingness  to  receive  said  road  finished  to 
East  Albany;  and  whereas  the  South  Georgia  &  Florida  Railroad  Company 
have  made  up  the  entire  cost  of  said  road  and  made  afildavit  certificate,  under 
oath,  as  prescribed  by  said  agreement:  It  is  therefore  resolved^  that  the  presi- 
dent of  this  road  proceed  to  Savannah,  submit  his  estimates  and  certificates, 
and  demand  and  receive  the  guarantied  stock  agreed  to  be  given  to  the  South 
Georgia  &  Florida  Railroad  stockholders  under  said  agreements,  in  terms  of 
the  several  agreements  made  by  the  South  Georgia  &  Florida  Railroad  Com- 
pany with  said  Atlantic  &  Gulf  Railroad  Company.  Hesolvedj  further^  that 
the  president  be,  and  be  is  hereby,  authorized  to  make,  execute  and  deliver  all 
papers  necessary  to  carry  out  and  fulfil  said  agreements  for  a  transfer  of  so 
much  of  said  South  Georgia  &  Florida  Railroad  as  lies  or  is  located  between 
Thomasviile  and  Albany,  specially  reserving  the  other  franchise  or  rights  of 
building  and  equipping  a  railroad  from  Thomasviile  to  the  Florida  line  under 
the  charter  of  the  South  Georgia  &  Florida  Railroad  Compan3^" 
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This  resolution  was  duly  carried  into  eflfect  shortly  after  its  adoption,  as  ap- 
pears by  a  final  contract  executed  in  due  form  between  the  companies,  bearing 
date  January  8,  1876,  which  recited  the  several  prior  contracts,  and  the  said 
resolutions,  and  the  fact  of  their  acceptance  ^nd  of  the  performance  and  ful- 
filment of  the  same,  and  by  which  the  South  Georgia  &  Florida  Railroad  Com- 
pany made  a  formal  conveyance  to  the  Atlantic  &  Gulf  Eailroad  Company, 
its  successors  and  assigns,  forever,  of  so  much  of  the  South  Georgia  &  Florida 
Railroad  as  lies  or  is  located  between  Thomasville  and  Albany,  with  all  the 
appurtenances  thereof,  including  the  franchises  of  the  South  Georgia  &  Florida 
Railroad  Company,  to  construct  and  use  the  same.  The  certificates  of  stock 
issued  by  the  Atlantic  &  Gulf  Railroad  Company  in  pursuance  of  said  con- 
tract were  regular  scrip  certificates  for  preferred  stock  in  that  company,  in  the 
following  form:  "Atlantic  &  Gulf  Railroad,  Georgia:  Special  guarantied 
seven  per  cent,  stock,  issued  under  a  contract  with  the  South  Georgia  &  Florida 
Railroad  Company,  bearing  date  January  2,  1869,  for  the  construction  of  the 
South  Georgia  &  Florida  Railroad :  This  is  to  certify  that  Branch  &  Sons,  or 
bearer,  is  entitled  to  sixty-six  shares,  on  which  the  par  value  of  100  dollars  has 
been  paid,  of  the  special  stock  of  the  Atlantic  &  Gulf  Railroad  Company,  on 
which  interest  from  date  is  perpetually  guarantied  at  the  rate  of  7  p.  c.  per 
ann.,  payable  semi-annually,  etc.  Witness,  etc.  Sealed,  etc.,  first  day  of  No- 
vember, 1872.  (Signed)  John  Scriven,  president:  Attest,  D.  Macdonald, 
secretary." 

No  evidence  was  taken  in  the  case,  and  the  hearing  was  had  on  bill  and 
answer.  It  was  conceded,  or,  at  least,  not  controverted,  that  the  interveners 
were  holders  of  the  stock  certificates  as  claimed  in  their  petition,  and  that  said 
certificates  originated  in  the  manner  and  in  fulfilment  of  the  contracts  therein 
set  forth.  The  court  below  denied  the  prayer  of  the  intervenors  and  dis- 
missed the  petition ;  and  went  on  to  make  a  final  decree  in  the  cause,  ordering 
a  foreclosure  and  sale  of  the  railroad  of  the  Albany  &  Gulf  Railroad  Com- 
pany, with  all  its  branches,  including  the  branch  from  Thomasville  to  Albany, 
subject,  however,  to  all  prior  mortgage  liens,  including  the  first  and  second 
mortgages  on  the  Thomasville  branch.  From  this  decree  the  intervenors  have 
appealed. 

The  questions  raised  by  the  appellants,  as  stated  in  their  brief,  are  as  follows: 
1st.  Was  the  sale  of  a  part  of  the  South  Georgia  &  Florida  Railroad  and  its 
franchises  to  the  Atlantic  &  Gulf  Railroad  void  as  against  public  policy  and 
ultra  vires?  2(1.  If  not,  did  the  contract  amount  to  anything  more  than  a 
lease?  3d.  If  it  was  a  sale,  are  not  the  South  Georgia  &  Florida  Railroad 
Company  and  other  intervenors  vendors  with  the  purchase  money  unpaid,  and 
hence  entitled  to  assert  their  right  of  attachment  upon  the  property  sold,  in 
preference  to  the  claims  of  the  mortgage  creditors  of  the  vendee,  the  Atlantic 
&  Gulf  Railroad  Company?  4th.  If  the  intervenors  are  not  entitled  to  attach 
as  vendors,  are  they  not  creditors  of  the  Atlantic  &  Gulf  Railroad  Company, 
and  entitled  to  be  paid  out  of  property  of  the  debtor  which  is  not  covered  by 
the  mortgage;  and  in  this  case  does  the  mortgage  cover  the  South  Georgia  & 
Florida  Railroad? 

§  158(K  Preferred  shareholders  cannot  dispute  the  validity  of  the  contract 
under  which  they  obtained  their  stock. 

If  only  stockholders,  can  they  not  object  to  the  sale  of  the  South  Georgia  & 
Florida  Railroad  under  the  present  proceedings?  The  court  below  was  of 
opinion  that  the  sale  and  purchase  of  the  road  was  not  void,  nor  uUra  vires  of 
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the  two  contracting  companies,  without  examining  the  question  of  the  right 
of  the  appellants  to  contest  the  validity  of  the  transaction.  We  will  proceed  to 
give  some  examination  to  that  question.  The  appellant?  are  stockholders  of  the 
Atlantic  &  Gulf  Bailroad  Company.  Their  stock  is  a  preferred  stock,  it  is  true, 
entitling  them  to  interest  on  its  face  before  any  dividends  can  be  made  to  the 
common  stockholders.  But  this  is  not  inconsistent  with  its  being  stock.  It  is 
a  very  common  thing  in  this  country  to  issue  stock  of  this  kind.  The  interest 
accruing  thereon  is  in  the  nature  of  a  preferred  dividend,  and  is  sometimes  so 
called.  Though  after  it  has  accrued  it  may  become  a  debt,  so  also  does  a  divi- 
dend become  a  debt  after  it  has  been  declared  and  has  become  payable.  It  h{is 
no  priority  over  other  debts,  if,  indeed,  it  has  an  equality  with  them.  And  this 
position,  as  stockholders  of  the  Atlantic  &  Gulf  Kailroad  Company,  was  volun- 
tarily assumed  by  the  appellants.  This  is  true  both  of  those  who  purchased 
their  stock  at  second-hand  and  of  those  ^\ho  originally  received  the  stock. 
They  probably  deemed  it  to  their  interest  to  accept  payment  for  their  work  in 
this  form.  But,  again,  not  only  are  they  stockholders  in  the  Atlantic  &  Gulf 
Railroad  Company,  but  the  acceptance  of  the  stock  was  an  acknowledgment 
of  the  validity  of  the  contract  between  the  two  companies.  The  issue  of  the 
stock  was  in  part  performance  of  that  contract,  and  this  appears  upon  the  face 
of  the  certificates.  After  thus  acquiescing  in  the  purchase  by  the  Atlantic  & 
Gulf  Eailroad  Company  of  the  branch  railroad  in  question,  and  of  the  amalga- 
mation of  stock  incident  to  said  purchase;  and  after  the  possessio;i  and  use  of 
said  road  and  its  franchises  by  the  said  company  as  a  part  of  its  road  system 
for  a  period  of  several  years,  the  appellants  are  estopped  from  questioning  the 
validity  of  said  transaction,  and  cannot  now  repudiate  their  character  of  stock- 
holders of  the  Atlantic  &  Gulf  Bailroad  Company,  and  assume  that  of  stock- 
holders of  the  South  Georgia  &  Florida  Kailroad  Company.  To  sustain  such 
a  course  on  their  part  would  have  the  effect  of  ripping  up  and  unraveling  a 
thousand  transactions  which  have  taken  place  on  the  basis  of  the  purchase  and 
amalgamation  referred  to.  Whatever  right  the  state  may  have  to  inquire  into 
the  validity  of  such  purchase  and  amalgamation,  certainly  the  appellants  have 
no  right  in  law  or  in  equity  to  question  it.  In  law,  they  are  stockholders  of 
the  purchasing  company,  in  which  character  they  neither  can,  nor  do,  ask  any 
relief;  in  equity  they  are  participators  in  the  face  of  all  the  world  in  a  trans- 
action which  is  conceded  to  have  been  fair  and  supposed  to  be  lawful  at  the 
time,  and  upon  the  face  of  which  numberless  transactions  in  business,  and  in 
the  stock  and  bonds  of  the  purchasing  company,  have  undoubtedly  been  entered 
into.  To  give  to  the  appellants  relief  in  any  form  in  which  it  is  asked,  would 
be  attended  with  injury  and  injustice  to  others  who  have  innocently  confided 
in  the  acts  of  the  appellants  and  their  associates. 

§  1581.  Power  to  amalgamate  authorizes  a  sale  of  road^  franchises  and 
equipTnetit. 

We  might  safely  stop  here  and  afBrm  the  decree  below  on  this  consideration 
alone.  But  as  our  view  of  the  other  questions  which  have  been  raised  leads  to 
the  same  result,  it  may  be  proper  to  state  the  reasons  therefor.  The  first  re- 
lates to  the  power  of  the  two  companies  to  enter  into  the  arrangement  for  the 
sale  and  purchase  of  the  Thomasville  branch.  The  power  of  the  South  Georgia 
&  Florida  Railroad  Company  to  sell  the  road  depends  upon  its  charter, 
which  took  its  origin  in  an  act  of  the  legislature  approved  January  22,  1852, 
creating  the  Georgia  &  Florida  Railroad  Company,  with  power  to  construct  a 

railroad  from  Oglethorpe,  or  some  other  point  on  the  Southwestern  Railroad, 
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to  Albany;  also  with  power  to  construct  a  railroad  from  Albany  to  Thomas- 
^lUe,  and  from  thence  to  the  Florida  line  in  the  direction  of  Tallahassee;  also 
a  plank  or  macadamized  road  in  connection  with  the  railroad;  and  for  the  pur- 
pose of  constructing  said  road  or  roads,  procuring  right  of  way,  and  manag- 
ing all  its  affairs,  the  said  company  was  invested  with  the  same  powers  and 
privileges  granted  to  the  Savannah  &  Albany  Railroad  Company,  not  incon- 
sistent therewith ;  and  it  was  enacted  that  the  said  Georgia  &  Florida  Kailroad 
Company  might  8^t  any  time  incorporate  their  stock  with  the  stock  of  any 
other  company  on  such  terms  as  might  be  mutually  agreed  upon.  The  com- 
pany was  further  authorized,  from  time  to  time,  to  determine  the  amount  of 
stock  necessary  to  carry  out  its  purposes  and  the  construction  of  said  road  or 
roads.  The  powers  given  in  tiiis  charter  by  adoption  and  reference  to  the 
charter  of  the  Savannah  &  Albany  Railroad  Company  consisted,  as  expressed 
in  the  charter  of  the  latter  company,  of  all  the  rights,  privileges  and  immunities 
which  by  the  laws  of  Georgia  were  held  or  enjoyed  by  any  incorporated  rail- 
road company  or  companies  in  the  state;  and  by  a  reference  to  prior  existing 
charters,  we  find*  that  so  far  as  relates  to  the  question  in  hand,  these  powers 
were,  "To  have,  purchase,  possess,  enjoy  and  retain  lands,  rents,  hereditaments, 
tenements,  goods,  chattels  and  effects,  of  whatsoever  kind,  nature  or  quality 
the  same  may  be,  and  the  same  to  selVgrant,  demise,  alien  or  dispose  of." 

All  the  powers  .  thus  given  to  the  Georgia  &  Florida  Railroad  Company  in 
1852  were  conferred  upon  the  South  Georgia  &  Florida  Railroad  Comjiany  by 
an  act  passed  December  22,  1857.  By  this  act  the  South  Georgia  &  Florida 
Railroad  Company  was  created,  and  the  line  of  road  which  the  Georgia  &  Florida 
Company  was  authorized  to  construct  from  Albany  to  Thomasville,  and  thence  to 
the  Florida  line,  was  separated  from  the  rest  and  granted  to  the  South  Georgia 
&  Florida  Railroad  Company,  which  company  was  invested  with  the  usual 
powers  to  purchase,  hold  and  convey  property,  real  and  personal,  and  with 
specific  power  to  construct  a  railroad  from  Albany  "to  Thomasville,"  "and 
from  Thomasville  to  any  point  on  the  Florida  line,"  and  to  connect  with  an}' 
other  road  at  such  points  as  they  should  deem  best;  and  it  was  enacted  "that 
the  provisions  of  the  act  incorporating  the  Georgia  &  Florida  Railroad  Com- 
pan}^  so  far  as  applicable,  shall  be  applied  to  said  South  Georgia  &  Florida 
Railroad  Company."  By  reference  and  adoption,  therefore,  the  latter  company 
became  invested  with  all  the  authority  and  power,  in  regard  to  the  line  be- 
tween Albany  and  Thomasville,  and  between  Thomasville  and  the  Florida  Hne, 
which  had  been  conferred  upon  the  Georgia  &  Florida  Railroad  Company.  It 
seems  to  us  clear  that  these  powers  were  sutBcient  to  enable  the  company  to 
sell  its  road  and  franchises  to  any  company  competent  to  purchase  them.  As 
a  general  rule,  it  is  true,  a  railroad  company  with  only  the  ordinary  power  to 
construct  and  operate  its  road,  cannot  dispose  of  it  to  another  company.  Leg- 
islative aid  is  necessary  to  that  end.  But  this  company  had,  by  its  charter, 
express  power  to  incorporate  its  stock  with  the  stock  of  any  other  company. 
This  power  has  an  enlarging  effect  upon  the  ordinary  power  to  sell  and  dispose 
of  property  belonging  to  the  company.  Generally  the  power  to  sell  and  dispose 
has  reference  only  to  transactions  in  the  ordinary  course  of  business  incident 
to  a  railroad  company ;  and  does  not  extend  to  the  sale  of  the  railroad  itself, 
or  of  the  franchises  connected  therewith.  Outlying  lands,  not  needed  for 
railroad  uses,  may  be  sold.  Machinery  and  other  personal  property  naay  be 
sold.  But  the  road  and  franchises  are  generally  inalienable;  and  they  are  so 
not  only  because  they  are  acquired  by  legislative  grant,  or  in  the  exercise  of 
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special  authority  given,  for  the  specific  parposes  of  the  incorporating  act,  bat 
because  they  are  essential  to  the  fulfilment  of  those  purposes;  and  it  would  be 
a  dereliction  of  the  duty  owed  by  the  corporation  to  the  state  and  to  the  public 
to  part  with  them.  But  where,  as  in  this  case,  power  is  given  to  incorporate 
the  capital  stock  with  the  stock  of  any  other  company,  a  very  large  addition 
is  made  to  the  ordinary  powers  granted  to  a  company.  In  this  country  the 
creation  and  exercise  of  such  a  power  is  well  understood.  It  contemplates  not 
only  the  possible  transfer  of  the  railroad  and  its  franchises  to  another  com- 
panj',  but  even  the  extinguishment  of  the  corporation  itself,  and  its  absorption 
into  a  diflFerent  organization.  The  greater  power  of  alienating  or  extinguish- 
ing all  its  franchises,  including  its  own  being  and  existence,  contains  the  lesser 
power  of  alienating  its  road  and  the  franchises  incident  thereto  and  necessary 
to  its  operation.  Its  power  of  alienation  and  sale  extends  to  a  class  af  subjects 
to  which  it  does  not  ordinarily  apply.  In  view  of  the  large  power  thus  con- 
ferred upon  the  South  Georgia  &  Florida  Railroad  Company,  we  cannot  doubt 
that  it  had  full  power  to  enter  into  the  arrangement  made  with  the  Atlantic  & 
Gulf  Railroad  Company  for  the  transfer  of  that  portion  of  its  line  extending 
from  Albany  to  Thomasville,  including  the  franchise  of  constructing  and  using 
the  same,  and  an  incorporation  of  all  its  stock  issued  for  the  construction  of 
said  road  with  the  stock  of  the  latter  company. 

§  1583.  btU  a  portion  of  the  franchises  may  he  reserved  from  sale. 

It  is  true  that  the  South  Georgia  &  Florida  Railroad  Company  did  not  part 
with  its  entire  franchise.  Power  was  given  to  it  by  its  charter  to  construct  a 
road  from  Thomasville  to  the  Florida  line  (being  a  distance  of  about  fifteen 
miles  due  south),  and  to  connect  with  any  other  road  at  such  points  as  it  might 
deem  best.  But  this  extension  is  mentioned  as  a  distinct  enterprise,  has  never 
been  entered  upon,  and  would  have  no  value  without  a  connection  with  some 
railroad  in  Florida,  for  which,  so  far  as  appears,  no  authority  has  thus  far  been 
accorded  by  that  state.  The  authority  to  make  it  is  nominal  only,  if  it  has  not 
entirely  expired  by  lapse  of  time;  and  could  be  of  little  use  to  the  Atlantic  & 
Gulf  Railroad  Company,  which  had  a  connection  of  its  own  with  the  Florida 
system  of  railroads  at  Live  Oak.  The  retention  of  this  nominal  franchise  by 
the  South  Georgia  &  Florida  Railroad  Company,  which  has  never  issued  any 
capital  stock  under  it,  or  with  a  view  to  its  use,  seems  to  be  in  reality  a  mere 
shadow  without  any  substance.  All  the  capital  stock  which  the  company  ever 
provided  for  was  that  which  went  to  the  building  of  the  road  from  Thomas- 
ville to  Albany,  and  that,  at  its  very  inception,  was  incorporated  with  the  stock 
of  the  Albany  &  Gulf  Railroad  Company;  the  stock  of  the  latter  company 
being  issued  and  accepted  in  the  place  of  it.  So  that,  in  truth,  the  terms  of  the 
charter  have  been  literally  carried  out.  At  all  events,  we  think  that  the  ar- 
rangement made  with  the  latter  company  was  within  the  powers  given  to  the 
South  Georgia  &  Florida  Railroad  Company;  and  this  arrangement  was  fully 
assented  to  and  acquiesced  in  by  every  subscriber  to  its  stock,  as  before  men- 
tioned. 

In  this  connection, 'it  is  proper  to  notice  a  fact  which  has  been  referred  to  by 
the  counsel  of  the  appellants  in  support  of  his  views,  but  which  seems  to  us 
corroborative  of  the  view  which  we  have  taken  of  the  powers  of  the  South 
Georgia  &  Florida  Railroad  Company.  The  original  route  authorized  to  be 
taken  by  its  parent  company,  the  Georgia  &  Florida  Railroad  Company,  ex- 
tended, as  we  have  seen,  from  Oglethorpe,  or  some  other  point  on  the  South- 
western Railroad,  to  Albany,  with  authority  also  to  construct  a  railroad  from 
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Albany  to  Thomasville,  and  from  thence  to  the  Florida  line.  Afterwards,  as 
we  have  also  seen,  in  December,  1857,  the  South  Georgia  &  Florida  Kailroad 
Company  was  created,  and  that  portion  of  the  route  extending  from  Albany 
southward  to  Thomasville  and  the  Florida  line  was  transferred  to  the  latter 
company  with  all  the  general  powers  of  the  parent  company,  among  which  was 
the  power  to  incorporate  its  stock  with  that  of  any  other  company.  Tho  north- 
ern part  of  the  original  route,  extending  from  Albany  northward  to  Araericus,a 
point  of  connection  with  the  Southwestern  Kailroad,  still  remained  under  the 
original  charter;  and  this  part  (between  thirty  and  forty  miles  in  length)  was 
afterwards  transferred  to  the  Southwestern  Kailroad  Company  with  an  incor- 
poration of  stock,  similar  to  what  was  done  by  the  South  Georgia  &  Florida 
Railroad  Company  with  the  southern  part  of  tbe  line.  But  it  seems  that  the 
Southwestern  Railroad  Company  had  not  sufficient  unissued  stock  to  pay  for 
the  road  thus  acquired.  Whereupon  an  act  was  passed  by  the  legislature  "to 
amend  the  charter  of  the  Southwestern  Kailroad  Company  and  to  authorize  an 
increase  of  the  capital  stock  of  said  company,"  etc.,  by  which,  after  reciting 
the  power  given  to  the  Georgia  &  Florida  Railroad  Company  to  incorporate 
its  stock  with  the  stock  of  any  other  company,  further  recited  that  the  latter 
company  had  agreed  with  the  Southwestern  Kailroad  Compan}*^  to  incorporate 
its  stock  with  the  stock  of  that  company,  and  had  delivered  its  railroad  running 
from  Americus  to  Albany  to  the  Southwestern  Kailroad  Company,  and  had 
received  stock  of  the  said  company  to  the  amount  of  near  $500,000,  and  that 
it  thereby  became  necessary  to  increase  the  capital  stock  of  said  Southwestern 
Railroad  Company ;  it  was  therefore  enacted  that  the.latter  company.be  author- 
ized to  issue  stock  in  addition  to  the  amount  mentioned  in  its  charter  for  any 
sum  not  exceeding  $600,000;  and  that  the  road  from  Americus  to  Albany 
should  be  considered  part  and  parcel  of  the  road  of  the  Southwestern  Railroad 
Company,  and  be  liable  to  pay  to  the  state  the  same  tax  that  the  rest  of  the 
Southwestern  Railroad  Company  was  liable  to  pay.  This  arrangement,  which 
the  legislature  thus  enabled  the  Southwestern  Railroad  Company  to  carry  out 
(and  in  doing  so  recognized  its  validity),  was  precisely  similar  to  that  which  had 
been  made  between  the  South  Georgia  &  Florida  Railroad  Company  and  the 
Atlantic  &  Gulf  Railroad  Company  in  regard  to  the  road  from  Albany  to 
Thomasville.  The  only  difference  between  the  two  cases  was,  tbiat  the  South- 
western Railroad  Company  had  to  get  power  to  issue  ad(Jitional  stock,— a 
power  which  the  Atlantic  &  Gulf  Railroad  Company  did  not  need,  as  it  already 
had  authority  to  issue  the  amount  of  stock  required  for  carrying  out  its  arrange- 
ment with  the  South  Georgia  &  Florida  Railroad  Company;  at  least  it  is  so 
stated,  and  is  not  denied,  nor  is  the  contrary  alleged  in  any  of  the  pleadings. 

§  1583.  Persons  who  accept  preferred  stock  cannot  dispute  the  power  of  ih^ 
company  to  isstte  it 

The  point  taken,  in  relation  to  the  issue  of  stock  by  the  Atlantic  &  Gulf 
Railroad  Company  in  payment  of  the  road  purchased  by  it,  is,  not  that  the 
company  had  no  power  to  issue  that  amount  of  stock,  but  that  it  had  no  power 
to  issue  preferred  stock.  But  it  hardly  lies  in  the  mouth  of  those  who  received 
this  stock,  and  who  for  several  years  accepted  the  interest  guarantied  to  be  paid 
thereon,  to  make  this  objection,  especially  as  no  other  parties,  neither  the  state 
nor  the  holders  of  the  common  stock,  have  ever  objected  to  the  issue  of  this 
preferred  stock.  Without  entering,  therefore,  into  a  discussion  of  the  abstract 
question  whether  a  railroad  company  may  not  issue  a  preferred  stock,  when 
done  in  good  faith,  instead  of  issuing  bonds  to  the  same  amou^nt,  it  is  sufficient 
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to  say  that  the  appellants  are  not  in  a  position  to  raise  the  question.  Bat,  sup- 
posing it  to  be  shown  that  the  South  Georgia  &  Florida  Itailroad  Company  had 
the  power  to  sell,  had  the  Atlantic  &  Gulf  Railroad  Company  the  power  to 
buy  the  road  in  question?  The  latter  company  was  formed  by  the  amalgama- 
tion of  two  distinct  companies,  and  became  invested  with  all  the  powers  con- 
tained in  the  charters  of  both.  These  companies  were,  first,  the  Sarannah, 
Albany  &  Gulf  Eaiiroad  Company,  chartered  in  1817  under  the  name  of  the 
Savannah  &  Albany  Railroad  Company;  and,  secondly,  the  Atlantic  &  Gulf 
Railroad  Company,  chartered  in  1S56.  The  first  of  these  companies  was 
authorized  to  construct  a  railroad  communication  between  Savannah  and 
Albany,  by  such  route  as  the  company  might  select,  with  such  branch  road 
towards  the  north  and  towards  the  south  from  said  road  to  such  point  or  points 
as  they  might  deem  requisite;  with  power,  also,  at  any  time,  to  extend  said 
road  to  any  point  or  points  on  or  across  the  Chattahoochee  river.  Besides  the 
ordinary  corporate  powers  given  to  this  company,  it  was  invested,  as  already 
mentioned,  '^  with  all  the  rights,  privileges  and  immunities  which  by  the  laws 
of  Georgia  are  held  and  enjoyed  by  any  incorporated  railroad  company  or  com- 
panies." The  Georgia  Railroad  &  Banking  Company  had  been  chartered  in 
1835.  Other  railroad  companies  in  Georgia,  then  in  existence,  had  power  "to 
have,  purchase,  receive,  possess,  enjoy  and  retain  lands,  rents,  tenements,  heredita- 
ments, goods,  chattels  and  effects  of  whatsoever  kind,  nature  or  quality,  and  the 
same  to  sell,  grant,  demise,  alien  or  dispose  of."  See  Charters  of  Georgia  Rail- 
road and  Central  Railroad,  Prince's  Digest,  pp.  311,  326.  The  second  of  the 
companies  consolidated  as  aforesaid,  to  wit,  the  Atlantic  &  Gulf  Railroad 
Company,  had  power  to  construct  a  railroad  from  a  point  in  Wayne  county, 
southwest  of  Savannah,  to  the  western  boundary  of  the  state  south  of  Fort 
Gaines,  being  in  a  general  westerly  direction  across  the  southern  part  of  the  state ; 
but  it  was  provided  that  the  Savannah,  Albany  &  Gulf  Railroad  Company,  as 
-well  as  the  Brunswick  &  Florida  Railroad  Company,  might  join  their  tracks 
Tvith  that  of  the  Atlantic  &  Gulf  Railroad  Company.  The  latter  company  was 
invested  with  all  the  privileges,  immunities  and  exemptions  granted  to  the 
Central  and  to  the  Georgia  Railroad  Companies,  or  either  of  them. 

The  two  companies  —  Savannah,  Albany  &  Gulf  and  Atlantic  &  Gulf  — 
were  consolidated  under  the  name  of  .the  latter  company  by  virtue  of  an  act 
passed  in  April,  1863,  by  which  it  was  provided  that  "  the  several  immunities, 
franchises  and  privileges  granted  to  said  companies  by  their  original  charters, 
and  the  amendments  thereof,  and  the  liabilities  therein  imposed,  shall  continue 
in  force."  From  these  charters  and  laws  it  appears  that  the  consolidated  com- 
pany had  power  to  construct  a  railroad  from  Savannah  to  the  southwestern 
border  of  the  state;  and,  amongst  other  things,  to  construct  a  railroad  com- 
munication between  Savannah  and  Albanv,  and  to  make  branch  roads  towards 
the  north  and  towards  the  south ;  and,  even  before  the  consolidation,  the  Savan- 
nah &  Albany  Company  was  authorized  to  join  its  track  to  that  of  the  Albany 
&  Gulf  Company;  so  that  the  line  of  roads,  as  finally  located,  constructed 
and  acquired,  including  the  branch  from  Thomasville  to  Albany,  cannot  be  said 
to  have  departed  in  any  respect  from  the  strict  course  pointed  out  and  desig- 
nated by  the  charters  of  the  consolidated  companies.  The  main  line  commences 
at  Savannah,  under  the  charter  of  the  Savannah  &  Albany  Company,  and 
runs  southwesterly  to  Wayne  county,  and  thence,  under  both  charters  (for  both 
companies  were  authorized  to  use  the  same  track),  westwardly  to  Thomasville 

and  Bainbridge,  in  the  southwestern  part  of  the  state,  with  a  branch  running 
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from  Dupont  towards  the  south  into  Florida,  and  a  branch  from  Thomasvilb 
towards  the  north  to  Albany,  forming  a  railroad  connection  between  Savannah 
and  Albany.  In  making  the  railroad  connection  between  Savannah  and  Albany, 
the  original  charter  of  the  Savannah  &  Albany  Riilroad  Company  could  not 
bo  construed  to  require  that  this  connection  should  be  made  by  a  rigidly  straight 
line.  The  directors  were  invested  with  reasonable  discretion  as  to  the  route  to 
be  taken;  and  since  the  subsequent  legislation  expressly  authorized  the  Savan- 
nah ife. Albany  Company  to  join  its  track  with  that  of  the  Albany  &  Galf 
Railroad  Company,  it  is  clear  that  the  line  of  the  latter  company  was  not  re- 
garded as  an  improper  departure  from  that  of  the  former.  Indeed,  by^  an  act 
passed  in  1857,  the  Albany  &  Gulf  Railroad  Company  were  required  to  get 
the  release  of  the  Savannah  &  Albany  Company  of  its  right  of  way  over  the 
line  of  its  contemplated  road,  before  it  could  have  the  state  subsidy  proposed 
to  be  given  to  it;  which  plainly  shows  that  the  line  of  the  Albany  &  Gulf 
road  (which  properlj'  lay  through  Thomasville)  was  regarded  as  within  the  fair 
limits  of  the  route  granted  to  the  Savannah  &  Albany  Company.  This  being 
so,  the  branch  road  from  Thomasville  to  Albany  was  fairly  within  the  power 
and  authority  given  to  the  Savannah  &  Albany  Company  by  its  original 
charter,  to  establish  a  railroad  connection  between  Savannah  and  Albanv. 

Then,  since  the  consolidated  company  had  authority  to  construct  a  railroad 
from  Thomasville  to  Albany,  and  to  establish  the  railroad  connection  between 
Savannah  and  Albany  in  that  way,  and  had  the  general  power  to  purchase  and 
receive  property  of  every  conceivable  kind,  nature  or  quality  (limited,  of  course, 
by  the  general  objects  of  its  charter),  what  was  to* hinder  its  purchasing  from 
the  South  Georgia  <fe  Florida  Railroad  Company  its  line  of  road  between 
Thomasville  and  Albany,  and  paying  for  it  by  the  issue  of  its  own  stock, —  an 
arrangement  which,  as  we  have  seen,  the  South  Georgia  &  Florida  Railroad 
Company,  on  its  part,  had  a  perfect  right  to  make?  It  seems  to  us  that  this 
question  is  not  hard  to  answer;  but  that  it  is  clear  that  the  one  company  had 
the  right  to  purchase  this  road  as  fully  as  the  other  company  had  the  right  to 
sell  it;  and  that  the  right  of  both  was  fully  given  by  the  charters  and  laws 
which  gave  them  their  respective  powers.  We  do  not  mean,  in  the  slightest 
degree,  to  disaffirm  the  general  rule  that  a  corporation  cannot  dispose  of  its 
franchises  to  another  corporation  without  legislative  authority.  But  we  think 
that  the  authority  clearly  existed  in  this  case,  being  fairly  derived  from  the  leg- 
islation which  affected  the  two  companies,  without  any  forced  or  strained  con- 
struction of  its  terms.  The  second  question  raised  by  the  appellants,  namely, 
whether  the  contract  amounted  to  anything  more  than  a  lease,  has  been  suffi- 
ciently answered  by  what  has  already  been  said.  The  transaction  between  the 
companies  had  in  view  a  transfer  of  the  entire  interest  of  the  South  Georgia  & 
Florida  Railroad  Company. 

§  1584,  Vendors  of  a  railway  who  accept  preferred  stock  in  payment  for  it 
lose  their  lien  for  the  purchase  price  and  become  shareholders  msrdy. 

The  third  question  raised  is,  whether  the  South  Georgia  &  Florida  Railroad 
Company  and  the  other  intervenors  are  not  vendors  whose  purchase  money  is 
unpaid,  and  who  are  thence  entitled  to  assert  a  right  of  attachment  upon  the 
property  in  preference  to  the  claims  of  the  ihortgage  creditors  of  the  Atlantic 
&  Gulf  Railroad  Company,  the  vendee?  The  original  intervenors  are  certainly 
not  entitled  to  assume  any  such  position.  As  already  shown,  their  status  is 
fixed,  by  their  own  choice,  as  stockholders  of  the  Atlantic  &  Gulf  Railroad 
Company.    They  are  such  and  nothing  more,  except  as  to  the  interest  due  on 
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their  stock,  as  to  which  they  are  nothing  more  than  general  creditors.  As  to 
the  South  Georgia  &  Florida  Railroad  Company,  it  has  no  claim  at  all.  It 
received  all  that  it  stipulated  for.  The  priority  of  its  bonds  and  mortgages  is 
fully  conceded ;  and  its  stock,  so  far  as  the  frailroad  in  question  is  concerned, 
was  incorporated  with  that  of  the  Atlantic  &  Gulf  Railroad  Company,  with 
which  it  became  amalgamated  and  identified.  Its  separate  existence  pi'o  tanto 
became  merged  in  the  latter  company.  How  far  it  can  ever  be  galvanized  into 
new  life  for  the  purpose  of  the  extension  of  the  road  from  Thomasville  to  the 
Florida  line  it  is  not  necessary  to  inquire.  1?hat  question  has  nothing  to  do 
with  the  one  now  in  hand. 

§  1585*  A  corporation  having  power  to  luild  and  mortgage  railway  "between 
two  given  points^  may  buy  and  mortgage  line  already  built  between  such  points; 
such  line  will  be  covered  by  a  mortgage  of  after-acquired  property. 

The  only  remaining  question  is  whether  the  deed  of  trust  or  mortgage  given 
by  the  Atlantic  <fe  Gulf  Railroad  Company  to  the  complainant  and  his  co- 
trustee covers  the  railroad  in  question.  In  terms  it  covers  and  pledges  the 
entire  railroad  of  the  Atlantic  &  Gulf  Railroad  Company  in  Georgia,  con- 
structed or  to  be  constructed,  from  Savannah  to  Bainbridge,  or  to  and  from 
any  other  points  in  the  state  of  Georgia,  with  its  appurtenances,  with  all  rights 
of  way  acquired,  or  thereafter  to  be  acquired  or  obtained,  and  all  rolling  stock 
and  machinery  acquired,  or  to  be  thereafter  acquired,  and  all  franchises,  rights 
and  privileges  connected  with  or  relating  to  said  railroad,  or  the  construction, 
maintenance  or  use  thereof.  Under  the  settled  *rule  in  regard  to  the  operati6n 
of  railroad  mortgages  on  after-acquired  property,  where  the  terms  of  the  instru- 
ment extend  to  such  property,  there  can  be  no  question  that  the  mortgage  in 
this  case  did  extend  to  and  cover  any  portion  of  road  belonging  to  the  com- 
pany and  authorized  by  its  charter,  which  was  constructed  after  the  mortgage 
was  given.  The  only  question  here  is  whether  the  railroad  from  Thomasville 
to  Albany  is  fairly  within  this  Category.  We  have  already  seen  that  the  com- 
pany had  the  power  to  construct  this  line;  that  it  was  within  its  chartered 
limits.  There  can  be  no  doubt,  therefore,  that,  if  the  road  had  been  constructed 
by  the  company  without  any  reference  to  the  South  Georgia  <fe  Florida  Rail- 
road Company,  it  would  have  fallen  directly  within  the  operation  of  the  rule 
in  question.  Instead  of  constructing  it  directly,  the  Atlantic  &  Gulf  Railroad 
Compan}^  procured  its  construction  through,  and  by  arrangement  with,  and 
purchase  from,  the  South  Georgia  &  Florida  Company.  Can  this  make  any 
difference?  When  constructed,  the  road  became  part  of  the  system  of  roads 
of  the  Atlantic  &  Gulf  Railroad  Company,  as  much  so  as  if  it  had  constructed  it 
independently.  A  road  purchased  as  and  for  a  pat*t  of  its  chartered  line  is  no 
less  a  part  of  its  proper  road  than  one  built  for  that  purpose.  Provision  was 
made,  it  is  true,  in  the  contract  between  the  companies,  for  a  prior  lien  in 
favor  of  the  mortgages  separately  placed  upon  the  road  thus  acquired.  That 
lien  is  conceded  to  be  valid  and  binding.  But  subject  thereto,  the  mortgage 
given  to  the  complainant  properly  extends  to  and  covers  this  road  as  part  of 
the  entire  line  of  the  company.  It  is  embraced  in  the  terms  of  the  mortgage, 
and  is  in  law  subject  to  its  operation.  It  is  part  of  the  lawfully  acquired  prop- 
erty of  the  Atlantic  &  Gulf  Railroad  Company, —  acquired  under  its  chartered 
rights  and  powers.  It  is  the  property  of  no  other  company.  It  is  subject  to 
the  debts  of  no  other  company,  except  those  which  attached  to  it  by  virtue  of 
the  superior  mortgage  liens  before  mentioned.     The  appellants,  as  stockholders 

of  the  company,  equally  with  the  company  itself,  are  bound  by  the  mortgage. 
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Their  claims  are  inferior  and  subject  to  it.  Their  position  as  general  creditors, 
in  regard  to  any  interest  due  them,  is  equally  inferior.  They  have  no  equity 
that  can  prevail  against  it. 

§  1586.  The  expiration  of  a  time  fixed  for  building  a  railway  does  not  de- 
stroy the  covipany^s  existence. 

The  appellants  have  suggested  several  subsidiary  points  which,  regard  being 
bad  to  the  views  we  have  already  expressed,  cannot  affect  the  result.  One 
point  is  that  the  charter  of  the  South  Georgia  &  Florida  Railroad  Company 
expired  in  1872,  before  the  execution  of  the  final  deed  to  the  Atlantic  &  Gulf 
Railroad  Company.  We  do  not  understand  that  the  charter  expired  at  that 
time,  but  only  that  the  time  limited  for  the  construction  of  the  road  expired. 
If  the  charter  expired,  how  did  the  company  become  a  party  to  this  suit?  But 
even  if  the  charter  did  expire,  the  road  was  finished  and  in  possession  of  the 
Atlantic  &  Gulf  Railroad  Company  in  1870,  and  the  entire  transaction  was 
then  completed.  The  conveyance  executed  in  1876  was  merely  carrying  out 
in  form  what  was  already  completed  and  carried  out  in  substance.  But  how 
can  this  objection  avail  the  appellants  in  any  view  of  the  case?  What  right 
have  they  to  object  to  the  conveyance?  Its  only  purpose  was  to  carry  out  what 
they  and  all  the  parties  concerned  consented  to  and  acquiesced  in  long  before. 
And  in  their  position,  as  stockholders  of  the  Atlantic  &  Gulf  Railroad  Com- 
pany, it  does  not  lie  in  their  mouths  to  object  that  the  South  GQorgia  &  Florida 
Railroad  Company  unlawfully  exercised  corporate  powers  when  it  completed 
the  performance  of  its  obligation  to  the  Atlantic  &  Gulf  Railroad  Company. 
But  it  is  unnecessary  to  pursue  the  subject  further.  We  see  nothing  in  the 
points  raised  on  the  appeal  to  invalidate  the  decree  of  the  circuit  court.  Decree 
affirmed. 

LAKE  SUPERIOR  &  MISSISSIPPI  RAILROAD  COMPANY  v.  UNITED  STATES. 

(3  Otto,  44^-460.    187B.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  Congress,  in  most  of  the  legislative  acts  by  which  it 
has  made  donations  of  the  public  lands  to  the  states  in  which  they  lie  for  the 
purpose  of  aiding  in  the  construction  of  railroads,  has  stipulated  that  the  rail- 
roads so  aided  shall  be  public  highways  for  the  use  of  the  government,  free 
from  all  tolls  or  other  charge  for  transportation  of  its  property  or  troops.  The 
question  has  arisen  between  the  railroad  companies  owning  these  roads  and  the 
officers  of  the  government,  whether  this  reservation  includes  the  free  use  of  the 
roads  alone  or  transportation  also.  The  companies  claim  that,  if  they  give  to 
the  government  the  free  use  of  their  roads,  it  is  all  that  is  required  of  them. 
The  government  claims  that  it  is  entitled  to  have  free  transportation  on  the 
roads,  and  that  it  is  the  duty  of  the  companies  to  perform  it;  and  congress  has 
refused  compensation  for  such  transportation,  giving  the  companies,  however, 
the  right  to  appeal  to  the  court  of  claims.  That  court  having  been  applied  to, 
and  having  decided  adversely  to  the  companies,  they  have  appealed  to  this 
court,  and  the  cases  are  now  before  us  for  consideration. 

The  manner  in  which  the  question  arises  is  stated  with  sufficient  accuracy 

by  the  counsel  of  one  of  the  appellant  companies,  as  follows:    "Was  the 

plaintifiP,  by  reason  of  being  a  land-grant   railroad,  bound  to  transport  the 

troops  and  property  of  the  United  States,  free  of  charge,  or  had  she  a  right  to 
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a  reasonable  compensation  for  such  services.  .  .  .  The  act  of  May  5,  ISGi 
(13  Stat.,  64),  made  a  grant  of  hind,  in  the  usual  form,  to  the  state  of  Minne- 
sota, to  aid  in  the  construction  of  plaintiff's  road.  That  act  contained  the  fol- 
lowing provisions:  'And  the  said  railroad  shall  be,  and  remain,  a  public 
highway  for  ttie  use  of  the  government  of  the  United  States,  free  from  all  toll 
or  other  charge  for  [upon]  the  transportation  of  any  property  or  troops  of  the 
United  States.'  Sec.  5,  p.  65.  The  seventh  section  provides:  *That  the  United 
States  mail  shall  be  transported  over  said  road,  under  the  direction  of  the  post- 
offlce  department,  at  such  price  as  congress  may  by  law  direct:  provided  that, 
until  such  price  is  fixed  by  law,  the  postmaster-general  shall  have  the  power  to 
determine  the  same.'  By  the  act  of  congress  of  June  16,  1874  (18  Stat.,  74), 
making  appropriations  for  the  army  for  the  fiscal  year  ending  June  30,  1875,  it 
was  provided  'That  no  part  of  the  money  appropriated  by  this  act  shall  be 
paid  to  any  railroad  company  for  the  transportation  of  any  property  or  troops 
of  the  United  States  over  any  railroad  which,  in  whole  or  in  part,  was  con- 
structed by  the  aid  of  a  grant  of  public  land,  on  the  condition'  that  such  rail- 
road should  be  a  public  highway  for  the  use  of  the  government  of  the  United 
States,  free  from  toll  or  other  charge,  or  upon  any  other  conditions  for  the  use 
of  such  road  for  such  transportation;  nor  shall  any  allowance  be  made  out  of 
any  money  appropriated  by  this  act  for  the  transportation  of  officers  of  the 
army  over  any  such  road  when  on  duty  and  under  orders,  as  a  military  officer 
of  the  United  States.  But  nothing  herein  contained  shall  be  construed  as  pre* 
venting  any  such  railroad  from  bringing  a  suit  in  the  court  of  claims  for  the 
charges  for  such  transportation,  and  recovering  the  same,  if  found  entitled 
thereto  by  virtue  of  the  laws  in  force  prior  to  the  passage  of  this  act.'  .  .  . 
The  case  turns  upon  the  construction  that  should  be  given  to  the  clause  in  the 
act  of  1864  which  declares  that  'the  said  railroad  shall  be,  and  remain,  a  public 
highway  for  the  use  of  the  government  of  the  United  States,  free  from  all  toll 
or  other  charge  for  [upon]  the  transportation  of  any  property  or  troops  of  the 
United  States.'" 

And  the  counsel  for  the  appellants  analyzes  this  provision  as  follows:  "  This 
is  a  legislative  declaration  of  three  things:  1.  That  the  railroad  shall  be  a  pub- 
lic highway.  2.  That  the  United  States  shall  have  the  right  to  use  the  same 
for  the  transportation  of  its  troops  and  property.  3.  That  the  United  States, 
in  the  transportation  of  its  troops  and  property  over  such  railroad  as  a  public 
highway,  shall  not  be  required  to  pay  toll  or  other  charge. 

§  1587.  Distinction  between  a  railxoay  company  as  owner  of  a  puhlic  high- 
way  and  as  a  transportation  company.  History  of  grants  regulating  compensa^ 
tionfor  transportation  and  for  use  of  highway. 

It  is  somewhat  singular  that  a  provision  apparently  so  simple  in  its  terms 
should  give  rise  to  such  a  wide  difference  of  opinion  as  to  its  true  construction. 
The  difficulty  arises  from  the  peculiar  character  of  a  railway  as  a  means  of 
public  travel  and  transportation.  The  case  of  a  turnpike  or  a  canal  would  have 
furnished  no  difficulty  whatever.  Those  thoroughfares  are  usually  constructed 
*ailli  owned  by  companies  who  have  nothing  to  do  with  transportation  thereon. 
They  merely  furnish  the  thoroughfare.  Had  the  provision  in  question  related 
to  public  works  of  this  kind,  it  would  have  been  clear  that  the  right  reserved 
to  the  government  would  have  been  merely  the  right  to  use  the  works  them- 
selves (the  turnpike  or  the  canal)  free  from  toll.  The  words  "  free  from  all  toll 
or  other  charge  for  the  transportation  of  property  or  troops"  would  have  re- 
ferred, by  necessary  implication,  to  transportation  performed  by  the  govern- 
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ment  itself,  either  in  its  own  c<arrlages  or  vessels,  or  in  carriages  or  vessels 
procured  and  employed  at  its  expense.  No  one  would  imagine  for  a  moment 
that  the  turnpike  or  canal  company  would  be  bound  to  furnish  the  means  of 
transportation,  much  less  the  propelling  power  and  labor  for  performing  it. 
Indeed,  congress  has,  in  several  instances,  commencing  as  far'  back  as  1S24:, 
made  donations  of  right  of  way  or  grants  of  land  for  canals  or  turnpikes,  and 
has  made  almost  the  exact  reservation  contained  in  the  railroad  grants.  The  first 
was  that  made  May  26,  1824:,  authorizing  the  state  of  Indiana  to  connect  the 
"Wabash  river  with  the  Miami,  of  Lake  Erie,  and  the  reservation  was  in  these 
words:  ^^  Aiid provifted further^  that  the  said  canal,  when  completed,  shall  be, 
and  forever  remain,  a  public  highway  for  the  use  of  the  government  of  the 
United  States,  free  from  any  toll  or  charge  whatever,  for  any  property  of  the 
United  States,  or  persons  in  their  service  in  public  business,  passing  through 
the  same."    4  Stat ,  47. 

On  the  2d  of  March,  1827,  an  act,  with  precisely  the  same  reservation,  was 
passed,  making  a  grant  of  land  to  the  state  of  Illinois  to  aid  in  opening  a  canal 
to  unite  the  waters  of  the  Illinois  river  with  those  of  Lake  Michigan.  4  Stat., 
234.  On  the  2d  of  March,  1833,  an  amendment  to  this  act  was  passed,  which 
declared  'Hhat  the  lands  granted  to  the  state  of  Illinois  by  the  act  to  which 
this  is  an  amendment  may  be  used  and  disposed  of  by  said  state  for  the  pur- 
pose of  making  a  railroad,  instead  of  a  canal,  as  in  said  act  contemplated; 
.  .  .  provided^  that  if  a  railroad  is  made  in  place  of  a  canal,  the  state  of 
Illinois  shall  be  subject  to  the  same  duties  and  obligations,  and  the  government 
of  the  United  States  shall  be  entitled  to  and  have  the  same  privileges  on  said 
railroad,  which  they  would  have  had  through  the  canal,  if  it  had  been  opened." 
Evidently  the  only  thing  reserved  in  this  case  was  the  use  of  the  road. 

It  will  be  observed  that  the  last-cited  act  was  passed  in  1833,  whea  railroads 
were  about  being  introduced  as  means  of  public  communication  in  this  country. 
It  is  undoubtedly  familiar  to  most  of  those  whose  recollection  goes  back 
to  that  period,  that  railroads  were  generally  expected  to  be  public  high- 
ways, on  which  every  man  who  could  procure  the  proper  carriages  and  appa- 
ratus, would  have  the  right  to  travel.  This  was  the  understanding  in  England, 
where  they  originated.  The  Kailway  Clauses  Consolidation  Act,  passed  in 
1842,  provided  in  detail  for  the  use  of  railways  by  all  persons  who  might  choose 
to  put  carriages  thereon,  upon  payment  of  the  toils  demandable,  subject  to  the 
provisions  of  the  statute  and  the  regulations  of  the  company.  Acts  of  5  &  6 
Yict.,  c.  55.  And  suits  were  sustained  to  compel  railway  companies  to  keep  up 
their  roads  for  the  use  of  the  public.  King  v.  Severn,  etc.,  R.  Co.,  2  Barn.  & 
Aid.,  646;  Queen  v.  Grand  Junction,  4  Q.  B.,  IS;  2  Redf.,  sec.  249;  Pierce's 
American  Railway  Law,  519.  Most  of  the  early  railroad  charters  granted  in 
this  country  were  framed  upon  the  same  idea.  Thus,  the  charter  of  the  Mo- 
hawk &  Hudson  Railroad  Company,  granted  by  the  legislature  of  New  York 
in  1826  (which  was  one  of  the  earliest),  after  giving  the  company  power  to 
construct  the  road,  provided  as  follows:  "And  shall  have  power  to  regulate 
the  time  and  manner  in  which  goods  and  passengers  shall  be  transported,  tali^n' 
and  carried  on  the  same,  as  well  as  the  manner  in  which  they  shall  collect  tolls 
and  dues  on  account  of  transportation  and  carriage,  and  shall  have  power  to 
erect  and  maintain  toll-houses  and  other  buildings  for  the  accommodation  of 
their  concerns."     Laws  of  1826,  p.  2.S9. 

In  subsequent  charters,  granted  in  1828  and  succeeding  years,  the  intent  is 
still  more  plainly  expressed.    Thus,  in  the  charter  of  the  Ithaca  &  Ow^o 
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Railroad  Company,  it  is  provided :  "  Section  9.  The  said  corporation  shall  have 
power  to  determine  the  width  and  dipnensions  of  the  said  railroad ;  to  regulate 
the  time  and  manner  in  which  goods  and  passengers  shall  be  transported 
thereoD,  and  the  manner  of  collecting  tolls  for  such  transportation,  and  to  erect 
and  maintain  toll-houses,  etc.  Section  II.  The  said  corporation  may  demand  and 
receive  from  all  persons  using  or  traveling  upon  said  rail  the  following  tolls,  to 
wit:  for  every  ton  weight  of  goods, etc.,  three  cents  per  mile  for  every  mile  the 
same  shall  pass  upon  the  said  road,  and  a  ratable  proportion  for  any  greater  or 
less  quantity;  for  every  pleasure  carriage,  or  carriage  used  for  the  conveyance 
of  passengers,  three  cents  per  mile,  in  addition  to  the  toll  by  weight  upon  the 
loading.  Section  12.  All  persons  paying  the  toll  aforesaid  may,  with  suitable 
and  proper  carriages,  use  and  travel  upon  the  said  railroad,  subject  to  such 
rules  and  regulations  as  the  said  corporation  are  authorized  to  I^ake  by  the 
ninth  section  of  this  act."     Laws  of  1S28,  p.  17. 

Substantially  the  same  provisions  were  contained  in  other  charters  granted 
in  1828  and  1829.  Laws  of  1828,  pp.  197,  228,  296,  307,  403,  474;  Laws  of 
1829,  p.  252.  In  1830  and  subsequent  years,  an  abbreviated  fornaula  was  em- 
ployed, but  still  apparently  recognizing  the  possible  use  of  the  roads  by  the 
public;  giving,  amongst  other  things,  express  power  to  regulate  the  time  and 
manner  in  which  goods  and  passengers  should  be  transported  thereon,  and 
power  to  erect  toll-houses,  etc.  So  in  the  early  charters  granted  by  the  legis- 
lature of  Massachusetts,  it  was  usual,  after  granting  a  toll  upon  all  passengers 
and  property  conveyed  or  transported  upon  the  road,  to  provide  that  the  trans- 
portation of  persons  and  property,  the  construction  of  wheels,  the  form  of  cars 
and  carriages,  the  weight  of  loads,  etc.,  should  be  in  conformity  to  such  rules, 
regulations  and  provisions  as  the  directors  should  prescribe,  and  that  the  road 
might  be  used  by  any  persons  who  should  comply  with  such  rules  and  regula- 
tions. This  formula  was  continued  down  to  1835.  See  2  Railroad  Laws  and 
Charters,  pp.  41,  60,  67,  77,  95,  103,  117,  124,  132,  141,  166,  195,  215.  Like 
provisions  were  inserted  in  various  charters  granted  by  the  legislature  of  Maine, 
some  as  late  as  th^  year  1837;  and  in  1842  a  general  law  was  passed,  requir- 
ing every  railroad  company  whose  road  should  be' connected  with  that  of  an- 
other company  to  draw  over  their  road  the  cars  of  such  other  company ;  and, 
on  refusal  so  to  do,  the  latter  company  was  authorized  to  run  its  cars,  with  its 
its  own  locomotives,  over  such  road,  being  subject  to  the  general  regulations 
thereof.  See  1  id.,  8,  22,  60,  63,  77,  310.  Similar  provisions  as  to  the  use  of 
railrpads  by  the  public  are  contained  in  several  early  charters  granted  by  the 
legislature  of  New  Hampshire,  coming  down  to  a  period  as  late  as  18^4.  Id., 
325,  335,  343,  364,  378,  411.  In  that  year  a  statute  was  passed,  entitled  "  An 
act  to  render  railroad  corporations  public  in  certain  cases,''  etc.,  by  one  section 
of  which  it  was  provided  that  said  corporations,  whenever  thereto  required  by 
the  legislature,  should  permit  all  persons  to  run  locomotives  and  cars  on  their 
road.     Id.,  p.  648. 

In  New  Jersey,  not  only  did  the  railroad  charters  contain  provisions  similar 
to  those  above  quoted  with  regard  to  the  authority  of  the  directors  to  regulate 
the  construction  of  carriages  to  be  used  on  their  roads,  the  weight  of  loads  to 
be  carried,  the  times  of  starting  and  the  rate  of  speed,  but  expressly  declared 
that  such  roads  should  be  public  highways.  See  Charter  of  Camden  &  Amboy 
Kailroad  Company,  February  4,  1830.  The  charter  of  the  New  Jersey  Rail- 
road, passed  in  1832,  distinguished  between  tolls  for  transportation  in  the  cars 
of  the  company,  and  those  of  other  persons,  and  provided  that  no  farmer 
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should  be  required  to  pay  any  toll  for  the  transportation  of  the  produce  of  h!s 
farm  to  market  in  his  own  carriage,  weighing  not  more  than  one  ton,  when  the 
load  did  not  exceed  one  thousand  pounds.  The  charter  of  the  Philadelphia  & 
Trenton  Railroad  Company,  granted  by  the  legislature  of  Pennsylvania  in 
1832,  expressly  made  the  road  a  public  highway,  and  contained  various  pro- 
visions adapted  to  a  road  of  that  character;  and  no  doubt  similar  provisions 
were  contained  in  other  charters  granted  in  that  state. 

In  the  case  of  Boyle  v.  Philadelphia  &  Reading  R.  Co.,  54  Penn.,  310^ 
decided  in  1867,  the  supreme  court  of  Pennsylvania  held  that  the  charter  of 
the  latter  company  made  the  road  a  public  highway,  on  which  all  persons 
might  place  vehicles  of  transportation  on  conforming  to  the  regulations  of  the 
company;  and  that  in  limiting  the  amount  of  'Holls "  demandable  for  trans- 
portation on  the  road,  the  legislature  had  reference  to  "  tolls  "  charged  to  other 
parties  using  the  road,  and  not  to  the  freights  or  charges  for  transportation 
which  the  company  itself  was  authorized  to  demand  when  performing  trans- 
portation.    In  Missouri,  as  late  as  the  year  1847,  the  legislature,  when  incorpo- 
rating the  Hannibal  &  St.  Joseph  Railroad  Company,  subjected  it  to  the  same 
restrictions  and  gave  to  it  the  same  privileges  before  imposed  and  conferred  or 
the  Louisiana  <&   Columbia  Railroad   Company,   created   in   1837,  amongst 
which  was  the  following,  namely:    "That  the  company  should  have  power  to 
prescribe  the  kind  of  carriage  to  be  used  on  its  road,  by  whom,  whether  to  be 
propelled  by  steam  or  other  power,  all  cars  being  subject  to  the  discretion  of 
the  company,  and  no  person  to  put  any  carriage  on  the  road  without  its  per- 
mission ;  and  the  company  was  authorized  to  charge  tolls  and  freight  for  the 
transportation  of  persons,  commodities  or  carriages  on  the  road;  and  it  was 
declared  that  the  state  and  the  United  States  should  have  the  right,  in  time  of 
war,  to  use  said  road  in  transportation  of  troops  or  munitions  of  war  in  pref- 
erence to  all  other  persons."     Missouri  Railroad  Laws,  pp.  8-13.     In  reference 
to  this  railroad  (among  others),  congress,  in  1852,  made  a  grant  of  land  to  the 
state  of  Missouri,  with  the  same  reservation  now  under  consideration,  *Hhat 
the  said  railroads  shall  be  and  remain  public  highways  for  the  use  of  the  gov- 
ernment of  the  United  States,"  etc.     10  Stat.,  9.    Read  in  connection  with  the 
charter  of  the  railroad,  which  the  rule  relating  to  laws  in  pari  inateria  requires, 
it  is  certain  that,  in  this  case  at  least,  the  reservation  has  relation  to  the  use  of 
the  railroad  alone,  and  not  to  the  transportation  service  of  the  company.    On 
the  other  hand,  in  Maryland,  from  the  first  railroad  charter  granted  in  1826,— 
namely,  that  of  the  Baltimore  &  Ohio  Railroad  Company, —  the  legislature  has 
prohibited  the  use  of  railroads  by  any  other  company  or  person  than  the  com- 
panies owning  the  same,  except  with  their  consent.     But  even  this  legislation  is 
a  recognition  of  the  distinction  between  the  railroad  considered  as  a  structure 
adapted  to  general  use,  and  its  actual  use  by  placing  vehicles  and  conducting 
transportation  thereon.     See  Laws  of  Md.,  1826,  c.  123,  sec.  18,  and  charters 
in  subsequent  years  in  the  session  laws. 

It  is  undoubtedly  true  that,  in  practice,  railroads,  as  a  general  thing,  are  only 
operated  by  the  companies  that  own  them,  or  by  those  with  who^  they  have 
permanent  arrangements  for  the  purpose.  These  companies  have  a  practical,  if 
not  a  legal,  monopoly  of  their  use.  The  great  expense  of  constructing  and 
managing  cars  and  motive  power  fit  to  be  used  on  railroads  as  they  have  actu- 
ally developed,  the  difficulty  of  strict  compliance  with  the  regulations  adapted, 
and  the  diversified  ways  in  which  the  companies  could  make  the  transporta- 
tion business  uncomfortable  to  those  who  might  attempt  to  carry  it  on,  ^re  a 

664 


RAILWAY  COMPANIES.  88158^-1500. 


most  effectual  security  against  any  interference  with  their  business  as  carried 
on  by  themselves.  And  in  some  of  the  states  where  railroads  were  originally 
declared  public  highways,  the  right  of  the  public  to  use  them  has  been  ex- 
pressly abrogated, —  as  in  Massachusetts,  for  example,  by  the  act  of  1845.  See 
Eailroad  Laws  and  ch.  648.  But  the  ascertained  impracticability  of  the  general 
and  indiscriminate  public  use  of  these  great  thoroughfares  does  not  preclude 
their  use  by  transportation  companies  having  no  interest  in  the  roads  them- 
selves. Such  companies,  in  fact,  are  actually  engaged  in  conducting  a  vast 
carrying  business  on  the  principal  lines  of  railroad  throughout  the  country. 
Nor  does  it  preclude  the  idea  that  it  may  be  of  great  importance  to  the  gov- 
ernment, in  conducting  its  various  operations  in  peace  and  in  war,  to  have  the 
free  use  of  railroads  as  thoroughfares  whenever  it  chooses  to  assume  the  con- 
duct and  management  of  its  own  transportation  thereon. 

§  1 688.  A  railway,  i.  e.^  the  road-bed  and  right  of  way,  is  apvhlio  highway. 

Be  this,  however,  as  it  may,  the  general  course  of  legislation  referred  to  suf- 
ficiently demonstrates  the  fact  that  in  the  early  history  of  railroads  it  was  quite 
generally  supposed  that  they  could  be  public  highways  in  fact  as  well  as  in 
•  name.  This  view  pervaded  the  language  of  most  charters  granted  at  that 
period,  many  of  which  still  remain  in  force;  and  the  railroads  constructed 
under  them  are,  theoretically  at  least,  public  highways  to  this  day.  This  fact 
affords  the  only  explanation  of  much  of  the  language  used,  not  only  in  those 
early  charters,  but  in  many  of  thbse  which  have  been  granted  since,  the  latter 
adopting,  as  was  natural,  the  forms  of  phraseology  found  prepared  to  hand. 
The  language  referred  to  is  only  consistent  with  the  idea  that  railroads  were 
to  be  regarded  and  used  as  public  highways.  The  forms  of  legislative  expres- 
sion thus  adopted,  and  coming  down  from  a  period  when  they  had  greater  prac-  . 
tical  significunce  than  they  now  have,  bring  with  them  an  established  sense, 
which  renders  them  free  from  all  uncertaintv  and  doubt.  We  know,  as  well 
as  we  know  the  sense  of  any  phrase  in  the  English  language  which  has  a  histor- 
ical meaning  and  application,  what  is  meant  when  a  railroad  is  spoken  of  in  a 
law  as  a  "  public  highway."  We  know  that  it  refers  to  the  immovable  struct- 
ure stretching  across  the  country,  graded  and  railed  for  the  use  of  the  locomo- 
tive and  its  train  of  cars. 

§  1589.  A  railroad  company  is  not,  in  legal  contemplation^  necessarily  a  trans- 
portation company.  * 

But  it  is  not  alone  in  charters  which  contemplate  the  creation  of  railroads  as 
public  highways  that  we  find  evidence  of  the  understood  distinction  between 
railroads  as  mere  thoroughfares,  and  the  operations  to  be  carried  on  upon  them 
by  means  of  locomotives  and  cars.  This  is  manifest  from  the  fact,  amonorst 
other  things,  that  express  power  is  invarig.bly  given  (if  intended  to  be  conferred) 
to  the  railroad  company  to  equip  its  road,  and  to  transport  goods  and  passen- 
gers thereon  and  charge  compensation  therefor.  This  practice  evidently  springs 
from  the  conviction  that  a  railroad  company  is  not  necessarily  a  transportation 
company,  and  that,  to  make  it  such,  express  authority  must  be  given  for  that 
purpose,  in  compliance  with  the  rule  that  no  power  is  conferred  upon  a  corpo- 
ration which  is  not  given  expressly  or  by  clear  implication. 

§  15{)0.    United  States  government  exempted  from  payment  of  toll^  hut  not , 
from  payment  for  transportation. 

In  view  of  the  legislative  history  and  practice  referred  to,  it  seems  impossible 
to  resist  the  conclusion,  when  we  meet  with  a  legislative  declaration  to  the 
effect  that  a  particular  railroad  shall  be  a  public  highway,  that  the  meaning  is, 
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that  it  shall  be  open  to  the  use  of  the  public  with  their  own  vehicle3;  and  that 
when  congress,  in  granting  lands  in  aid  of  such  a  road,  declared  that  the  same 
shall  be  and  remain  a  public  highway  for  the  use  of  the  government  of  the 
United  States,  it  only  means  that  the  government  shall  have  the  right  to  use 
the  road,  but  not  that  it  shall  have  the  right  to  require  its  transportation  to  be 
performed  by  the  railroad  company.  And  when  this  right  of  the  use  of  the 
road  is  granted  "  free  from  all  toll  or  other  charge  for  transportation  of  any 
property  or  troops  of  the  United  States,"  it  only  means  that  the  government 
shall  not  be  subject  to  any  toll  for  such  use  of  the  road.  This,  we  think,  is 
the  natural  and  most  obvious  meaning  of  the  language  used,  when  viewed  in 
the  light  afforded  by  the  history  of  railroad  legislation  in  this  country. 

§  15$)1«  Executive  and  contemporary  construction  of  governmental  reservation 
of  right  to  free  tolls  and  transportation  price  over  land  grant  railroads. 

This  was  also  the  interpretation  put  by  the  executive  department  of  the  gov- 
ernment upon  the  reservation  in  question  prior  to  the  passage  of  the  acts  of 
1864:.  At  the  breaking  out  of  the  late  civil  war,  it  became  a  matter  of  great 
practical  importance  to  the  railroad  companies  which  had  received  grants  of 
land  subject  to  this  restriction,  whether  they  were  or  were  not  to  receive  any 
compensation  for  transporting  government  property  and  troops  in  their  cars. 
It  was  held  that  they  were,  and  that  a  reasonable  abatement  should  be  made 
for  the  free  use  of  the  road,  to  which  the  government  was  entitled.  The  views 
of  the  war  department  were  set  forth  in  a  communication  from  Mr.  Cameron, 
secretary  of  war,  to  the  president  of  the  Illinois  Central  Railroad  Company, 
dited  August  15,  1861,  in  which  he  says,  ''It  has  been  decided  by  this  depart- 
ment that  the  clause  in  your  charter  (9  Stat.,  467,  sec.  4)  gives  a  clear  right  to 
the  government  of  the  United  States  to  thq  use  of  your  roadway,  without 
c  )mpensation,  for  the  transportation  of  its  troops  and  its  property.  As  a 
proper  compensation  for  motive  power,  cars,  and  all  other  facilities  incident  to 
transportation,  two  cents  per  mile  will  be  allowed  for  passenger  travel,  subject 
to  a  discount  of  thirty-three  and  a  third  per  cent,  as  due  to  government  for 
charter  privileges.  Faynqient  for  transportation  of  freights,  stores,  munitions 
of  war,  and  other  public  property,  will  be  made  at  such  reasonable  rates  as 
may  be  allowed  railroad  companies,  subject,  however,  to  the  abatement  of 
thirty-three  and  a  third  per  cent.,  as  before  specified."  A  movement  to  comjiel 
the  same  company  to  transport  property  for  the  government  free  of  charge 
was  made  in  1865,  but  was  reported  against  adversely  by  learned  committees, 
after  receiving  from  the  war  department  a  full  explanation  of  the  reasons  upon 
which  its  action  had  been  based.  See  letter  of  Q.  M.  Gen.  Meigs  to  Senator 
Sherman,  dated  February  14,  1S65,  and  the  action  of  the  senate  and  house  of 
representatives,  2d  Sess.  38th  Congress,  Cong.  Globe,  vol.  Ixviii.,  pp.  890-902, 
1045,  1387-1389.  The  same  views  were  fully  expressed  by  the  attorney-gen- 
eral, when  applied  to  for  his  opinion,  in  1872.  14  Opinions,  591.  In  accordance 
with  these  views,  settlements  were  made  with  the  different  companies  con- 
cerned down  to  the  passage  of  the  act  of  1874,  suspending  payment,  as  before 
stated. 

It  is  not  without  significance,  in  this  connection,  that  in  other  grants,  when 
congress  intended  to  provide  for  transportation  being  performed  by  the  railroad 
company,  explicit  and  proper  language  is  used  for  that  purpose.  As  in  the  case 
of  the  Union  Pacific  Railroad  Company,  chartered  by  congress  July  1,  1SG2, 
where  it  is  enacted  that  the  company  shall  transmit  dispatches  over  its  tele- 
graph lines,  transport  mails,  troops  and  munitions  of  war,  supplies  and  public 
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stores  upon  its  railroad  for  the  government,  whenever  required  to  do  so  by 
any  department  thereof,  and  that  the  government  shall  at  all  times  have  the 
preference  in  the  use  of  the  same  for  all  the  purposes  aforesaid,  at  fair  and 
reasonable  rates  of  compensation,  not  to  exceed  the  amount  paid  by  private 
parties  for  the  same  kind  of  service.  12  Stat.,  493.  In  this  case  compensation 
was  provided  for.  In  other  cases  the  transportation  was  to  be  furnished  with- 
out charge.  After  the  discussion  in  1865,  before  referred  to,  congress  made 
several  grants  of  land,  with  the  express  reservation  that  the  government  prop- 
erty should  be  transported  over  the  roads  concerned  at  the  cost,  charge  and 
expense  of  the  company  owning  and  operating  the  same,  when  required  by  the 
United  States  so  to  do,  using  language  entirely  dififerent  from  that  under  con- 
sideration in  the  <3ases  now  before  the  court.  See  acts  of  1866  (14  Stats.,  95, 
237,  241,  290,  338,  549). 

But  suppose,  in  the  cases  under  consideration,  the  states  of  Kansas  and  Min- 
nesota, to  which  the  land  grants  were  directly  made,  had  themselves  severally 
chosen  to  construct  the  railroads  in  question,  to  be  operated  and  used  k(y  any 
individuals  or  transportation  corporations  who  might  see  fit  to  place  rolling 
stock  thereon  upon  payment  of  the  proper  tolls,  would  the  governnaent  have  had 
any  further  right  than  that  of  using  the  road  with  its  own  carriages  free  of 
t'jU?  It  certainly  could  not  have  the  right  to  use  the  carriages  of  third  per- 
sons placed  on  the  road;  nor,  from  anything  cont-ained  in  the  act  of  congress, 
could  it  require  that  the  state  should  procure  and  place  rolling  stock  on  the 
road.  All  that  the  act  reserves  is  the  free  use  of  the  railroad.  .  Of  course  this 
implies,  also,  the  free  use  of  all  fixtures  and  appurtenances  forming  part  of  the 
road,  and  which  are  essential  to  its  practical  use,  such  as  turn-tables,  switches, 
depots  and  other  necessary  appendages.  Lorti  Chancellor  Cottenham,  in  the 
case  of  Cother  v.  Midland  E'y  Co.,  2  Phill.,  473,  said:  "The  term  'railway,' 
by  itself,  includes  all  works  authorized  to  be  coustructed;  and,  for  the  purpose 
of  constructing  the  railway,  the  company  are  authorized  to  construct  such  sta- 
tions and  other  works  as  they  may  think  proper."  1  Redf.  on  fiailw.,  sec.  105. 
The  "  works"  referred  to  by  the  lord  chancellor  were  those  permanent  and  im- 
inovable  appendages  which  constitute  parts  of  the  completed  structure.  We 
are  of  opinion  that  the  reservation  in  question  secures  to  the  government  only 
a  free  use  of  the  railroads  concerned,  and  that  it  does  not  entitle  the  govern- 
ment to  have  troops  or  property  transported  by  the  companies  over  their 
resjxjctive  roads  free  of  charge  for  transporting  the  same. 

§  1592.  The  meaning  of  the  word  ^^toU.^^ 

In  coming  to  this  conclusion,  we  do  not  place  any  great  stress  upon  the  use 
of  the  word  "  toll,"  as  being  a  word  peculiarly  applicable  to  charges  for  the 
use  of  a  highway,  as  contradistinguished  from  the  charge  for  transportation, 
which  is  more  properly  denominated  "freight; "  for  whilst  this  is  unJoubtedly 
true,  it  must  be  conceded  that,  in  the  actual  language  of  railroad  legislation^ 
the  word  "toll"  is  very  often  used  to  express  the  charge  for  transportation 
also.  Our  opinion  is  based  rather  upon  that  marked  distinction  which  the 
mind  naturally  makes,  and  which  is  so  generally  made  in  railroad  legislation, 
between  the  road  as  a  thoroughfare  and  the  transaction  of  the  carrier  business 
thereon,  whether  by  the  railroad  company  itself  or  by  other  persons,  and  the 
manifest  intent  of  congress,  in  the  legislation  under  review,  to  reserve  only  the 
free  use  of  the  road,  and  not  the, active  service  of  the  company  in  transporta- 
tion. The  objection  that  it  would  be  inconvenient  for  government  to  provide 
locomotives  and  cars  for  the  performance  of  its  transportation  cannot  be  prop- 
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erly  urged.  The  government  can  do  what  it  always  has  done,  without  exp?- 
riencing  any  difficulty  —  employ  the  services  of  Ihe  railroad  and  transportation 
companies  which  have  provided  these  accommodations.  It  might  be  very  con- 
venient for  the  government  to  have  more  rights  than  it  has  stipulated  for;  but 
we  are  onVi  question  of  construction,  and  on  this  question  the  ustis  loquendi  is 
a  far  more  valuable  aid  than  the  inquiry  what  might  be  desirable. 
§  1  693.  Meaning  of  ^^pnblic  highway'*^  as  applied  to  railroads. 
Equally  untenable  is  the  idea  that,  because  railways  are  not  ordinarily  used 
as  public  highways,  therefore  the  appellation  of  "public  highways,"  when 
given  to  them,  must  mean  something  diflferent  from  what  it  has  ever  meant 
before,  and  must  embrace  the  rolling  stock  with  which  they  are  operated  and 
used.  Such  a  method  of  interpretation  would  set  us  all  at  sea,  and  would 
invest  the  courts  with  the  power  of  making  contracts,  instead  of  the  parties  to 
them.  It  is  contended  by  the  government  that  though  it  be  not  entitled  to  the 
active  services  of  the  company,  but  only  to  the  use  of  the  "  railroad,"  that,  at 
least,  this  term  (railroad)  must  be  regarded  as  including  the  equipment  of  the 
road  as  a  part  thereof,  and  that  the  government  should  be  adjudged  to  have 
the  free  use  of  the  locomotives  and  cars  of  the  company,  as  well  as  the  track. 
But,  as  suggested,  we  cannot  see  any  good  reason  for  this  position.  No  doubt 
the  word,  as  used  in  certain  connections  and  in  particular  charters  and  instru- 
ments, may  properly  have  a  wider  latitude  of  signification,  so  as  to  include  the 
equipment  and  rolling  stock  as  accessory  to  the  track,  constituting  together 
one  incorporated  mass  or  co7*pus  of  property  as  the  subject-matter  of  the  par- 
ticular enactment  or  disposition.  It  is  not  our  purpose  to  question  the  propriety 
of  this  view  in  the  cases  and  for,  the  purposes  to  which  it  may  be  applicable. 
But  where,  as  in  the  laws  under  review,  the  railroad  is  referred  to  throughout 
in  its  character  as  a  road,  as  a  permanent  structure,  and  designated  and  re- 
quired to  be  a  '*  public  highway,"  it  cannot,  without  doing  violence  to  language, 
and  disregarding  the  long-established  usage  of  legislative  expression,  as  shown 
in  the  previous  part  of  this  opinion,  be  extended  to  embrace  the  rolling  stock 
or  other  personal  property  of  the  railroad  company. 

The  decrees  of  the  court  of  claims  in  the  several  cases  must  be  reversed,  and 
a  new  decree  made  in  favor  of  the  respective  petitioners,  in  conformity  w^ith  the 
principles  of  this  opinion;  that  is  to  say,  awarding  to  each  of  them  compensa- 
tion for  all  transportation  performed  by  them  respectively  of  troops  and  prop- 
erty of  the  government  (excepting  the  mails),  subject  to  a  fair  deduction  for 
the  ^se  of  their  respective  railroads.  ' 

Dissenting  opinion  by  Mr,  Justice  Miller,  Justices  Clifford,  Swatne  and 
Davis  concurring. 

I  propose  to  state  briefly  the  reasons  why  I  cannot  concur  in  the  judgment 
of  the  court  in  these  cases. 

The  grants  of  lands  to  these  railroads  are  of  great  value,  and  were  made 
before  a  single  dollar  was  expended  in  their  construction,  and  were  so  necessary 
to  the  success  of  these  enterprises,  that  it  may  be  safely  assumed  that  the  roads 
would  not  have  been  built  without  them.  The  only  compensation,  which  can 
properly  be  so  called,  to  the  United  States,  is  found  in  the  following  proviso 
to  the  third  section  of  the  grant  to  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company:  "The  said  railroad  and  branches  shall  be  and  remain  public  high- 
ways for  the  use  of  the  government  of  the  United  States,  free  from  all  toll  or 
other  charge  upon  the  transportation  of  any  property  or  troops  of  the  United 
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States."  12  Stat.,  773.  This  act  was  passed  in  1863;  and  a  grant  to  the  other 
company,  passed  in  1864,  contained  a  proviso  in  the  same  words,  with  the  sub- 
stitution of  the  word  "for,"  in  place  of  the  word  "upon,"  preceding  the  word 
*'  transportation."  The  only  question  in  these  cases  is.  What  right  or  privilege 
did  congress  intend  to  secure  to  the  government  by  this  proviso? 

Notwithstanding  the  argument,  built  upon  the  assertion  that  railroads  in 
England  were  first  used  as  other  roads  by  the  persons  who  used  them  furnish- 
ing their  own  vehicles  of  transportation,  and,  perhaps,  motive  power,  and  that 
there  may  possibly  exist  at  this  day  one  or  two  short  railroad  tracks  connect- 
ing coal:mine3  with  other  railroads,  on  which  each  mining  company  furnishes 
its  own  cars  and  locomotives,  I  venture  the  assertion  that  there  does  not  now 
exist  in  the  United  States,  and  has  not  ever  existed,  any  railroad  track  over 
which  the  general  public  actually  ran,  each  man  for  himself,  his  own  cars,  pro- 
pelled by  his  own  locomotives,  and  managed  and  controlled  by  his  own  con- 
doctoi-s,  engineers,  brakemen,  etc.  In  short,  I  deny  that  at  the  date  of  these 
grants  there  was  in  existence  any  practicable  system  anywhere  in  the  United 
States  by  which  the  government  or  any  one  else  could  use  the  track  of  a  rail- 
road, without  using  its  usual  and  necessary  appurtenances;  namely,  its  cars, 
locomotives,  depots,  agents,  officers  and  servants.  I  will  not  discuss  the  propo- 
sition, because  its  truth  or  falsehood  is  open  to  the  observation  and  experience 
of  all  men  who  know  anything  of  the  present  railroad  S3'stem  of  the  world.  It 
follows  that,  if  the  United  States  secured  anything  by  the  proviso,  the  use  of 
the  road  by  the  government,  for  which  no  toll  or  other  charge  was  to  be  made, 
must  be  the  only  use  which  is  at  all  practicable,  and  the  same  use  which  is 
made  of  it  by  all  others  who  have  occasion  to  employ  it. 

§  1594.  Railways  are  public  highways  in  the  common  sense. 

Nothing  is  gained  in  the  argument  by  the  criticism  on  the  phrase,  "public 
highway  for  the  use  of  the  government."  Railroads,  such  as  we  have  described 
them,  and  limited  in  the  manner  of  their  use  to  their  own  rolling  stock,  man- 
aged by  their  own  officers,  are,  if  not  technically  so,  really  public  ways.  They 
exist  nowhere  except  by  statutory  authority  of  the  government.  They  would 
not  be  tolerated  for  a  moment  in  any  state  of  the  Union,  unless  they  were  free 
in  some  mode  of  use  to  all  the  public.  They  no  more  dare  to  refuse  to  trans- 
port persons  and  property  of  the  general  public  over  the  whole  or  any  part  of 
their  road,  than  a  ferryman  would  refuse  to  do  the  same  thing  over  his  ferry. 
They  have  received  grants,  corporate  subscriptions  and  municipal  gifts,  on  the 
ground  that  they  are  for  the  public  use,  which  could  be  valid  on  no  other 
ground.  Loan  Association  v.  Topeka,  20  Wall.,  661.  And  they  are  subject  to 
such  legislative  regulations  as  are  ferries,  bridges,  turnpikes  and  other  public 
means  of  conveyance  and  transportation,  where  they  have  secured  no  restric- 
tion on  this  legislative  power  either  by  contract  or  by  constitutional  provision. 
The  words  "  public  highways  for  the  use  of  the  government"  only  express  that 
the  roads  are  to  be  open  to  the  use  of  the  government  as  to  others,  and  are 
introductory  to  the  modification  of  the  terms  on  which  this  use  is  by  the  con- 
tract conceded  to  the  United  States;  namely,  that  it  is  to  be  "free  of  toll  or 
other  charge  upon  the  transportation  of  any  property  or  troops  of  the  United 
States." 

§  1595.  United  States  government  has  the  righi  to  have  its  property  carried 
free  of  toll  or  other  price  for  tra?isportation. 

Much  stress  in  the  argument  of  counsel  is  laid  upon  the  word  "toll,"  which, 

it  is  said^  is  inapplicable  in  any  other  sense  than  a  charge  for  the  use  of  the 
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road-bed.  If  we  should  concede  this,  it  would  advance  the  argument  but  little; 
for  the  use  of  the  road  is  to  be  free  from  toll  or  other  charge  on  transportation. 
Now,  what  is  suit  brought  for  in  these  cases  but  for  a  charge  for  transporta- 
tion—  a  charge  upon  transportation  by  these  companies?  If  it  is  not  a  toU^ifc 
is  another  charge  for  transportation.     If  it  is  a  toll,  it  is  equally  to  be  free. 

§  1 5tt6.  Meaning  of  the  word  "  tolV^ 

But  the  word  "  toll "  has  never  been  restricted  to  the  limited  sense  here  con- 
tended for.  In  6  Com.  Dig.,  34:9,  art.  "Toll,"  a  "toll  thorough,"  which  is  the 
class  of  tolls  relating  to  ways,  is  said  to  be  "a  sum  demanded  for  a  passage  through 
a  high  way  or  for  a  passage  over  a  ferry."  In  the  case  of  the  ferry,  it  surely  will 
not  be  said  that  the  toll  is  for  the  use  of  the  river;  nor  will  it  be  denied  that  it  is 
for  transportation  over  the  river  by  means  of  the  ferryman's  boat,  his  labor,  and 
if  it  be  in  a  steamboat,  it  is  the  very  class  of  means  used  by  a  railroad  company. 
A  "  toll  thorough,"  then,  as  understood  at  the  comirion  law,  did  include  compensa- 
tion for  something  more  than  the  use  of  a  road-bed  or  a  water-wav,  and  did  in- 
elude,  when  applied  to  a  proper  case,  compensation  for  the  means  of  locomotion 
and  transportation  used  by  the  party  who  claimed  the  right  of  toll.  So,  also, 
*'  toll "  is  the  word  used  to  express  the  compensation  allowed  by  law  or  custom  to 
a  miller  for  grinding  grain.  2  Bouv.  Law  Diet.,  598.  Now,  the  motive  power 
of  ancient  mills  in  England  was  principally  the  water  of  rivers  or  other  streams, 
and  the  owner  of  the  grain  did  nothing  but  to  bring  his  grist  to  the  mill  and 
carnr  it  away.  It  is  true  that  in  this  country  there  is,  and  has  been,  a  class  of 
mills  run  by  horse-power,  where  the  owner  of  the  grain  furnished  the  horses, 
and  the  other  party  the  mill;  and  in  these,  also,  the  compensation  is  called  by 
both  statutes  and  customs,  "  toll."  These  instances  are  sufficient  to  show  that 
neither  by  the  common  law  of  England,  by  its  statutes,  nor  by  customary  usago 
there  or  in  the  United  States,  is  the  word  "toll"  limited  to  compensation  for 
the  use  of  a  road,  a  way,  a  mill,  or  a  ferry,  where  the  moving  power  comes 
from  the  party  using  it;  but,  on  the  contrary,  that  it  is  and  alwiays  has  been 
applied  to  compensation  for  such  use  when  the  thing  used,  and  the  motive 
power  by  which  it  was  used,  came  from  the  party  charging  the  toll,  as  well  as 
when  it  came  from  the  party  paying  it. 

It  is,  therefore,  a  word  properly  used  to  express  the  charges  made  by  rail- 
road companies  for  transportation  of  persons  and  property  in  the  manner 
which  is  now  usual,  and,  I  may  add,  universal.  We  are  seeking  to  ascertain 
the  meaning  which  the  congress  of  the  United  States  attached  to  a  certain 
form  of  words;  and  if  that  body  had,  before  the  use  of  the  words  in  the  two 
statutes  which  we  are  construing,  made  any  public  and  official  declaration  of 
the  sense  in  which  they  used  them,  both  the  grantees  in  these  later  statates, 
and  this  court,  must  be  bound  by  that  declaration. 

§  1597.  Compensation  to  railways  for  transportation  allowed  during  war 
only  with  a  reservation  of  right  to  free  transportation  ordinarily. 

The  form  of  proviso  under  consideration  had  been  adopted  in  many  previous 
grants  of  land  for  railroad  and  other  purposes;  among  others,  in  1852,  to  the 
state  of  Missouri  for  the  Hannibal  &  St.  Joseph  and  the  Pacific  Railroad. 
Upon  the  outbreak  of  the  rebellion,  these  roads  suffered  very  much  from  the 
intestine  war  of  the  state,  and  were  called  upon,  almost  beyond  the  extent  of 
their  ability,  for  transportation  of  troops,  food  and  mdnitions  of  war  for  the 
government  of  the  United  States.  It  was  found  that  if  they  were  to  do  all 
this  without  compensation  they  would  soon  be  bankrupt,  and  had  better 
abandon  their  property  to  the  government.     In  view  of  this  great  hardship, 
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unanticipated  by  any  one  at  the  date  of  their  grants,  congress  made  provision 
by  the  joint  resolution  of  March  6,  18(52  (12  Stat.,  6li),  for  an  equitable 
arrangement  by  which  the  companies  could  discharge  some  portion  of  their 
obligation,  and  yet  receive  from  the  government  such  compensation,  during  the 
existence  of  the  war,  and  in  view  of  the  public  exigency,  as  might  be  just  and 
reasonable.  But  the  preamble  declared  that  in  doing  this  they  did  not  waive 
the  right  of  the  United  States  to  have  their  property  and  troops  transported 
free  from  toll  or  other  charges  of  said  railroad,  as  contemplated  by  the  provis- 
ions of  the  grant  already  referred  to.  — 

Here  was,  in  1862, —  the  year  before  the  first  of  the  grants  under  considera- 
tion was  made,  and  two  years  before  the  other, —  a  declaration  by  congress, 
placed  on  the  statute  book,  that  they  understood  and  claimed  that  this  form  of 
words  gave  them  the  right  to  have  all  their  troops  and  property  transported  by 
these  companies  free  of  charge;  and  that  as  full  performance  was,  in  the  con- 
dition of  things  at  that  time,  impossible,  they  waived  the  exercise  of  that  right 
as  long  as  the  war  lasted,  and  would  make  a  provisional  arrangement  for  that 
time  to  enable  the  companies  to  get  along.  Were  not  the  parties  who  received 
and  acted  upon  grants  rnade  the  next  year  bound  to  know  and  understand  the 
sense  in  which  congress  used  this  form  of  words?  Cain  they  now  be  heard  to 
say  that  another  and  far  diflferent  meaning  was  attached  to  them  by  congress 
from  that  which  the  same  body  asserted  for  theto  a  year  before?  If  they 
did  not  wish  to  accept  the  grants  under  that  construction,  they  need  not  do  it. 
Bat  if  they  did  accept  them,  and  have  sold  the  land,  they  are  bound  by  the 
public  statutory  construction  previously  given  by  congress  of  the  meaning 
which  they  attached  to  the  words  used  in  the  grants.  For  these  i^easons,  I  am 
of  opinion  that  the  judgment  of  the  court  of  claims  ought  to  be  affirmed. 

RAILROAD  COMPANY  r.  BALDWIN. 
(18  Otto,  426-431.     1880.) 

Errob  to  the  Supreme  Court  of  Nebraska. 

Statement  of  Facts. —  Baldwin  sued  the  railroad  company  for  entering  upon 
his  land  and  appropriating  a  strip  of  it  for  the  uses  of  the  road.  Defendant 
justified  on  the  ground  that  congress  had  granted  the  right  of  way  through 
the  land  (to  the  extent  of  the  alleged  trespass)  while  the  United  States  held 
the  title  to  it  aind  before  plaintifif  had  acquired  any  right  whatever  to  it.  There 
was  judgment  for  the  plaintiff. 

Opinion  by  Mr.  Justice  Field. 

The  act  of  congress  of  July  23, 1866,  c.  212,  makes  two  distinct  grants;  one 
of  lands  to  the  state  of  Kansas  for  the  benefit  of  the  St.  Joseph  &  Denver 
City  Railroad  Company  in  the  construction  of  a  railroad  from  Elwood  in  that 
state  to  its  junction  with  the  Union  Pacific  vfaMaryville;  the  other  of  a  right 
of  way  directly  to  the  company  itself.  The  lands  consisted  of  alternate  sec- 
tions, aesignated  by  odd  numbers,  on  each  side  of  the  line  of  the  proposed 
road.  The  grant  of  them  was  subject  to  the  condition  that  if,  at  the  time  the 
line  of  the  road  was  deflnitely  fixed,  the  United  States  had  sold  any  section  or 
a  part  thereof,  or  the  right  of  pre-emption  or  homestead  settlement  had  at- 
tached to  it,  or  the  saine  had  been  otherwise  reserved  by  the  United  States  for 
any  purpose,  the  secretary  of  the  interior  should  select  an  equal  quantity  of 
other  lands  nearest  the  sections  designated,  in  lieu  of  those  appropriated,  which 
should  bo  held  by  the  state  for  the  same  purposes.    The  limitations  upon  the 
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grant  are  similar  to  those  found  in  numerous  other  grants  of  land  made  by  con- 
gress in  aid  of  railroads.  Their  object  is  obvious.  The  sections  granted  couW  l)e 
ascertained  only  when  the  routes  were  definitely  located.  This  might  take 
years,  the  time  depending  somewhat  upon  the  length  of  the  proposed  road  and 
the  difficulties  of  ascertaining  the  most  favorable  route.  It  was  not  for  the 
interest  of  the  country  that  in  the  meantime  any  portions  of  the  public  lands 
should  be  withheld  from  settlement  or  use  because  they  might,  perhaps,  when 
the  route  was  surveyed,  fall  within  the  limits  of  a  grant.  Congress,  therefore, 
adopted  the  policy  of  keeping  the  public  lands  open  to  occupation  and  pre- 
emption and  appropriation  to  public  uses,  notwithstanding  any  grant  it  might 
make,  until  the  lands  granted  were  ascertained,  and  providing  that  if  any  sec- 
tions settled  upon  or  reserved  were  then  found  to  fall  within  the  lira  ts  of  the 
grant,  other  land  in  their  place  should  be  selected.  Thus,  settlements  on  the 
public  lands  were  encouraged  without  the  aid  intended  for  the  construction  of 
the  roads  being  thereby  impaired.  The  language  of  the  act  here  and  of  nearly 
all  the  congressional  acts  granting  lands  is  in  terms  of  a  grant  in  prcesenti 
The  act  is  a  present  grant,  except  so  far  as  its  immediate  operation  is  affected 
by  the  limitations  mentioned.  "  There  is  hereby  granted "  are  the  words 
used,  and  they  import  an  immediate  transfer  of  interest,  so  that  when  the 
route  is  definitely  fixed  the  title  attaches  from  the  d  ite  of  the  act  to  the  sec- 
tions, except  such  as  are  taken  from  its  operation  by  the  clauses  mentioned. 
This  is  the  construction  given  by  this  court  to  similar  language  in  other  acts  of 
congress.  Missouri,  etc.,  R'y  Co.  v.  Kansas  Pacific  E'y  Co.,  97  U.  S.,  491 ; 
Leavenworth,  etc.,  R.  Co.  v.  United  States,  92  id.,  733. 

§  1598.  A  grant  of  a  right  of  way  withaut  reservations  or  exceptions  is  a 
grant  in  proesenti  and  operates  from  the  date  of  the  grant. 

But  the  grant  of  the  right  of  way  by  the  sixth  section  contains  no  reserva- 
tions or  exceptions.  It  is  a  present  absolute  grant,  subject  to  no  conditions 
except  those  necessarily  implied,  such  as  that  the  road  shall  be  constructed  and 
used  for  the  purposes  designed.  Nor  is  there  anything  in  the  policy  of  the 
government  with  respect  to  the  public  lands  which  would  call  for  any  qualifi- 
cation of  the  terms.  Those  lands  would  not  be  the  less  valuable  for  settlement 
by  a  road  running  through  them.  On  the  contrary,  their  value  would  be 
greatly  enhanced  thereby.  The  right  of  way  for  the  whole  distance  of  the 
proposed  route  was  a  very  important  part  of  the  aid  given.  If  the  company 
could  be  compelled  to  purchase  its  way  over  any  section  that  might  be  occu- 
pied in  advance  of  its  location,  very  serious  obstacles  would  be  often  imposed 
to  the  progress  of  the  road.  For  any  loss  of  lands  by  settlement  or  reserva- 
tion, other  lands  are  given;  but  for  the  loss  of  the  right  of  way  by  these 
means,  no  compensation  is  provided,  nor  could  any  be  given  by  the  substitution 
of  another  route.  The  uncertainty  as  to  the  ultimate  location  of  the  line  of 
the  road  is  recognized  throughout  the  act,  and  where  any  qualification  is  in- 
tended in  the  operation  of  the  grant  of  lands  from  this  circumstance,  it  is 
designated.  Had  a  similar  qualification  upon  the  absolute  grant  of  the  right 
of  way  been  intended,  it  can  hardly  be  doubted  that  it  would  have  been  ex- 
pressed.    The  fact  that  none  is  expressed  is  conclusive  that  none  exists. 

§  1599.  After  a  right  of  way  through  public  lands  has  been  granted^  all  per- 
sons acquiring  title  to  lands  along  its  line  take  their  lands  svhject  to  that  grant. 

We  see  no  reason,  therefore,  for  not  giving  to  the  words  of  present  grant, 
"with  respect  to  the  right  of  yfxy^  the  same  construction  which  we  should  be 
compelled  to  give,  according  to  our  repeated  decisions,  to  the  grant  of  lands 
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had  no  limitation  been  expressed.  We  are  of  opinion,  therefore,  that  all  per- 
sons acquiring  any  portion  of  the  public  lands  after  the  passage  of  the  act  in 
question,  took  the  same  subject  to  the  right  of  way  conferred  by  it  for  the 
proposed  road.  The  fact  that  the  right  of  way  over  land  in  Nebraska  was 
granted  to  a  corporation  in  Kansas  does  not  alter  the  case.  Nebraska  was  at 
the  time  a  territory  of  the  United  States,  and  it  was  entirely  competent  for 
congress  to  confer  upon  any  corporation  of  a  state  a  right  of  way  for  a  rail- 
road tQ  be  constructed  by  it  through  the  lands  of  the  United  States  situated  in 
that  territory.  And  in  February,  1869,  after  the  territory  had  become  a  state, 
its  legislature,  by  an  express  enactment,  authorized  railroad  companies  organ- 
ized under  the  laws  of  Kansas,  Missouri  or  Iowa,  to  extend  and  build  their 
roads  into  the  state,  and  declared  that  upon  complying  with  certain  conditions 
they  should  possess  all  the  powers,  franchises  and  privileges  of  railroad  com- 
panies incorporated  under  its  laws.  It  is  not  shown  that  the  company  here 
has  not  complied  with  the  prescribed  conditions,  even  if  such  an  objection 
could  be  raised  by  any  other  party  than  the  state  itself.  But  independently  of 
this  consideration,  where  congress  has  conferred  upon  a  railroad  corporation 
of  a  state  a  right  of  way  over  the  public  lands  of  the  United  States  in  any 
one  of  their  territories,  it  may  be  doubted  whether  the  state  subsequently 
created  out  of  the  territory  could  prevent  the  enjoyment  by  such  corporation 
of  the  right  conferred.  It  could  do  so  only  on  the  same  terms  that  it  could 
refuse  a  recognition  of  its  own  previously  granted  right,  for  in  such  matters 
the  state  would  succeed  only  to  the  authority  of  congress  over  the  territory. 

The  judgment  of  the  supreme  court  of  Nebraska  must,  therefore,  be  reversed 
and  the  cause  be  remanded  to  it  with  directions  that  further  proceedings  be 
had  in  accordance  with  this  opinion;  and  it  is  so  ordered. 

Mb.  Chief  Justice  Wattb  dissented. 

UNION  PACIFIC  RAILROAD  COMPANY  v.  HALL. 

(1  Otto,  843-856.     1875.) 

Error  to  U.  S;  Circuit  Court,  District  of  Iowa. 

Opinion  by.  Mr.  Justice  Strong. 

Statement  of  Facts. —  This  is  a  proceeding  instituted  under  the  act  of  con- 
gress of  March  3,  1873  (17  Stat.,  509,  sec.  4),  which  confers  upon  the  proper 
circuit  court  of  the  United  States  jurisdiction  to  hear  and  determine  all  cases 
of  mandamtca  to  comipel  thfe  Union  Pacific  Railroad  Company  to  operate  its 
road  as  required  by  law.  The  alternative  writ,  as  amended,  commanded  the 
railroad  company  to  operate  the  whole  of  their  road  from  Council  Bluffs  west- 
ward (including  that  portion  thereof  between  Council  Bluflfs  and  Omaha,  and 
constructed  over  and  across  their  bridge  spanning  the  Missouri  river)  as  one 
continuous  line  for  all  purposes  of  communication,  travel  and  transportation ; 
and  especially  commanded  them  to  start  from  Council  Bluffs  their  regular 
through  freight  and  passenger  trains  westward  bound,  and  to  run  their  eastern- 
bound  trains  of  both  descriptions  through  and  over  said  bridge  to  Council 
Bluffs  under  one  uniform  time-schedule  with  the  remainder  of  their  road,  and  to 
desist  and  refrain  wholly  from  operating  said  last-mentioned  portion  of  said 
road  as  an  independent  and  separate  lincj  and  from  causing  freight  or  passen- 
gers bound  westward  or  eastward  to  be  transferred  at  Omaha,  or  to  show  cause 
why  they  did  not  obey  the  writ.    To  the  alternative  mamdamua  the  railroad 
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company  put  in  a  return,  which  was  met  by  an  answer  filed  by  the  relators; 
and  the  case  was  heard  by  the  circuit  court  on  the  facts  stated  in  the  writ,  the 
return  and  the  answer  (the  averments  of  the  answer  not  being  controverted),, 
and  a  peremptory  mandamus  was  ordered.  It  is  of  this  final  judgment  that 
the  plaintiffs  in  error  now  complain. 

§  1 600.  Under  the  act  of  coivgress  of  July  i,  1862^  the  point  of  beginning  of 
the  Iowa  branch  of  the  Union  Paoific  Railroad  was  fixed  on  the  Iowa  bank  of 
the  Missouri  river. 

The  obligation  of  the  Union  Pacific  Kailroad  Company  to  operate  their  road 
as  a  continuous  line,  throughout  its  entire  length,  is  not  denied.  The  company 
is  a  creature  of  corigressional  legislation.  It  was  incorporated  by  the  act  of 
congress  of  July  1,  1862  (12  Stat.,  489);  and  its  powers  and  duties  were  pre- 
scribed by  that  act,  and  others  amendatory  thereof.  By  the  twelfth  section 
it  was  enacted  that  the  '^  whole  line  of  the  railroad  and  branches  and  telegraph 
shall  be  operated  and  used  for  all  purposes  of  communication,  travel  and 
transportation,  so  far  as  the  public  and  government  are  concerned,  as  one  con- 
nected, continuous  line."  A  similar  requisition  was  made  in  the  fifteenth  sec- 
tion of  the  amendatory  act  of  July  %  1864.  13  Stat.,  356.  The  contest  in 
the  case  does  not  relate  to  the  existence  of  this  duty;  it  is  principally  over  the 
question  whether  the  railroad  bridge  over  the  Missouri  river,  between  Omaha 
in  Nebraska  and  Oouncil  Bluffs  in  Iowa,  is  a  part  of  the  Union  Pacific  Kail- 
road  ;  for,  if  it  is,  there  can  be  no  doubt  that  the  company  are  required  by  law 
to  use  it  in  connection  with,  and  as  a  part  of,  their  entire  road,  operating 
all  parts  together  as  a  continuous  line. 

The  answer  to  this  question  must  be  found  in  the  legislation  of  congress  and 
in  what  has  been  done  under  it.  By  the  first  section  of  the  act  of  1862,  the 
Union  Pacific  Kailroad  Company  was  authorized  to  construct,  maintain  and 
enjoy  a  continuous  railroad  and  telegraph,  with  the  appurtenances,  from  a  point 
on  the  one  hundredth  meridian  of  longitude  west  from  Greenwich  to  the  west- 
ern boundary  of  the  territory  of  Nevada.  There  it  was  intended  to  meet  and 
connect  with  the  line  of  the  Central  Pacific  Railroad  Company  of  California 
(section  8),  thus  forming  a  continuous  line  to  the  Pacific  ocean.  This  was  the 
main  line.  But  the  same  act  made  provision  also  for  several  eastern  connec- 
tions. The  ninth  section  authorized  the  Leavenworth,  Pawnee  &  Western 
Kailroad  Company  of  Kansas  (now  the  Kansas  Pacific)  to  construct  a  railroad 
from  the  Missouri  river,  at  the  mouth  of  the  Kansas  river  {px\.  the  south  side 
thereof,  so  as  to  connect  with  the  Pacific  Kailroad  of  Missouri),  to  the  point  of 
western  departure  of  the  Union  Pacific  on  the  one  hundredth  meridian.  Thas 
provision  was  made  for  an  eastern  connection  by  an  unbroken  line  of  road  to 
St.  Louis  on  the  Mississippi.  This  was  not  all.  By  the  fourteenth  section  of 
the  act,  the  Union  Pacific  was  authorized  and  required  ^'  to  construct  a  single 
line  of  railroad  and  telegraph  from  a  point  on  the  western  boundary  of  the 
state  of  Iowa,  to  be  fixed  by  the  president  of  the  United  States,  ...  so 
as  to  form  a  connection  with  the  lines  of  the  said  company  at  some  point  on 
the  one  hundredth  meridian  of  longitude  aforesaid,  f^om  the  point  of  com- 
mencement on  the  western  boundary  of  the  state  of  Iowa."  Thus  provisions 
were  made  for  the  Iowa  eastern  branch  of  the  main  line.  It  was  doubtless 
intended  to  render  possible  a  connection  with  any  railroad  that  might  there- 
after be  constructed  from  the  western  boundary  of  Iowa  eastward.  Kooe  was 
then  completed;  but  a  railroad  was  in  progress  of  .construction  through  the 
state,  from  its  eastern  border  to  the  Missouri  river. 
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The  fourteenth  section  also  made  provision  for  another  eastern  connection. 
It  enacted  that  whenever  there  should  be  a  line  of  railroad  completed  through 
Minnesota  or  Iowa  to  Sioux  City,  then  the  said  Pacific  (Union  Pacific)  Rail- 
road Company  should  be  authorized  and  required  to  construct  a  railroad  and 
telegraph  from  said  Sioux  City,  so  as  to  connect  with  the  Iowa  branch,  or  with 
the  main  line,  at  a  point  not  farther  west  than  the  one  hundredth  meridian  of 
longitude.  The  scheme  of  the  act  of.  congress,  then,  is  very  apparent.  It 
was  to  secure  the  connection  of  the  main  line,  by  at  least  three  branches,  with 
the  Missouri  and  Iowa  railroads,  and  with  a  railroad  running  eastwardly 
from  Sioux  City  in  Iowa,  either  through  that  state  or  through  Minnesota.  An 
observance  of  this  scheme,  we  think,  will  aid  in  considering  the  inquiry  at  what 
place  the  act  of  congress,  and  the  orders  of  the  president  made  in  pursuance 
thereof,  established  the  eastern  terminus  of  the  Iowa  branch.  From  it  may 
reasonably  be  inferred  that  the  purpose  of  congress  was  to  provide  for  connec- 
tions of  the  branches  of  the  main  line  of  the  Union  Pacific  road  with  railroads 
running  through  the  states  on  the  east  of  the  territory,  and  to  provide  for 
those  connections  within  those  states  at  points  at  or  near  their  western  bound- 
aries. Thus  the  northern  branch  was  required  to  be  constructed  from  Sioux 
City  (which  is  in  the  state  of  Iowa)  westward  toward  the  main  line;  and  the 
southern  branch  was  authorized  to  build  their  railroad  from  the  south  side  of 
the  Kansas  river,  at  its  mouth,  so  as  to  connect  with  the  Pacific  Eailroad  of 
Missouri.  If,  now,  the  provisions  of  the  act  respecting  the  central  or  Iowa 
branch  be  examined,  the  same  purpose  is  evident.  Those  provisions  are  found 
in  the  fourteenth  section,  and  they  are  as  follows:  ^'  And  be  it  further  enacted, 
that  the  Union  Pacific  Railroad  Company  is  hereby  authorized  and  required 
to  construct  a  single  line  of  railroad  and  telegraph  from  a  point  on  the  western 
boundary  of  the  state  of  Iowa,  to  be  fixed  by  the  president  of  the  United 
States,  upon  the  most  direct  and  practicable  route,  to  be  subject  to  his  ap- 
proval, so  as  to  form  a  connection  with  the  lines  of  the  said  company  at  some 
point  on  the  one  hundredth  meridian  of  longitude  aforesaid,  from  the  point  of 
oommencement  on  the  western  boundary  of  the  state  of  Iowa." 

This  clause  contains  the  only  provisions  of  the  act  respecting  the  eastern 
terminus  of  the  Iowa  branch,  and  it  twice  defines  that  terminus  as  ^'  a  point  on 
the  western  boundary  of  the  state  of  Iowa."  The  legal  boundary  of  the  state 
is  the  middle  of  the  channel  of  the  Missouri  river.  9  Stat.,  52.  But  it  is  very 
evident  that  congress  did  not  intend  that  the  road  should  start  from  a  point  ia 
the  mid-channel  of  the  river.  That  would  be  impossible ;  and,  were  it  possible, 
it  would  not  carry  out  the  general  design  of  the  act,  which,  as  we  have  seen, 
was  to  provide  for  connections  with  the  eastern  railroads  then  in  existence  or 
contemplated.  It  is  conceded  by  the  counsel  of  the  company  that  congress 
ought  not  to  be  held  to  have  intended  to  fix  the  initial  point  in  the  mid-channel 
of  the  river,  exactly  on  the  line  which  is  the  legal  boundary  of  the  state.  Such 
a  construction  ot  the  law,  it  is  acknowledged,  would  be  unreasonable,  because 
it  would  involve  the  requirement  of  an  impossibility.  But,  if  congress  did  not 
mean  to  require  a  construction  of  the  railroad  from  the  imaginary  line  which  is 
the  legal  boundary  of  Iowa  —  namely,  from  the  mid-channel  of  the  river, —  they 
must  have  intended  the  initial  point  to  be  either  on  the  Iowa  shore  or  on  the 
Nebraska  shore.  If  the  Nebraska  shore  was  intended,  why  was  it  not  men- 
tioned? Why  was  not  the  west  bank  of  the  Missouri  river  designated?  or  why 
was  not  the  eastern  boundary  of  Nebraska  fixed  as  the  point  of  departure? 
Still  more,  why  was  Iowa  mentioned  at  all?  or  why  was  the  initial  point  de- 
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scribed  as  a  point  on  the  western  boundary  of  Iowa?  It  is  impossible  to  give  a 
satisfactory  answer  to  these  questions,  if  the  eastern  or  Iowa  shore  of  'the  river 
was  not  intended  to  be  the  terminus  of  the  railroad.  Unless  it  was  so  intended, 
no  reason  is  found  in  the  acts  of  congress  for  mentioning  Iowa  at  all.  The 
western  shore  of  the  river  is  no  nearer  the  western  legal  boundary  of  Iowa 
than  the  eastern  shore  is;  while  the  latter  is,  in  common  understanding,  the 
western  boundary  of  the  state.  Congress  may  well  be  supposed  to  have  used 
language  in  accordance  with  the  common  understanding.  It  is  common  usage 
to  speak  of  the  boundary  of  a  state  or  county  as  a  river,  though  the  legal  bound- 
ary may  be  the  middle  of  the  river;  and  particularly  when  anything  is  to  be 
constructed  on  such  a  boundary,  which  from  its  nature  must  be  constructed  on 
dry  land,  would  no  one  understand  the  place  of  construction  as  any  other  than 
the  shore  of  the  river.  It  is  perfectly  legitimate  and  in  accordance  with  every- 
day usage  to  say  that  a  house  built  in  Illinois  on  the  eastern  sliore  of  the  Mis- 
sissippi stands  on  the  western  boundary  of  the  state,  though  the  legal  boundary 
of  the  state  is  the  mid-channel  of  the  river.  In  common  understanding,  there- 
fore, a  point  on  the  western  boundary  of  Iowa  would  be  a  point  in  Iowa  on  the 
eastern  shore  of  the  Missouri,  precisely  as  a  point  on  the  eastern  boundary  of 
Nebraska  would  be  understood  to  be  in  Nebraska,  on  the  western  shore  of  the 
river.  The  words  "on  the  boundary  of  Iowa"  are  not  technical  words;  and 
therefore  they  are  to  be  taken  as  having  been  used  by  congress  in  their  ordi- 
nary signification.  Instances  are  not  rare  in  which  statutes  have  been  con- 
strued, not  literally,  but  in  accordance  with  the  common  use  of  the  language 
employed  by  the  law-makers.  Authority  to  construct  a  railroad  or  turnpike 
from  A.  to  B.,  or  beginning  at  A.  and  running  to  B.,  is  held  to  confer  authority 
to  commence  the  road  at  some  point  within  A.,  and  to  end  it  at  some  point 
within  B.  The  words  ^^from^''  "  ^,"  and  "a^,"  are  taken  inclusively,  according 
to  the  subjectmatter.  1  Mass.,  126;  1  Stra.,  179;  Farmers'  Turnpike  v.  Cov- 
entry, 10  Johns.,  389.  So  in  the  case  of  Mohawk  Bridge  Co.  v,  Utica  & 
Schenectady  B.  Co.,  6  Paige,  554,  a  similar  ruling  was  made.  The  city  of 
Schenectady  was  on  the  south  bank  of  the  Mohawk  river,  the  north  bounds  of 
the  city  being  the  middle  of  the  channel  of  the  river;  yet  it  was  held  that  a 
railroad  company  authorized  to  build  a  railroad  ''  commencing  at  or  near  the 
city  of  Schenectady,  and  running  thence  on  the  north  side  of  the  Mohawk 
river,"  was  by  those  words  empowered  to  build  a  bridge  over  the  Mohawk,  and 
commence  their  railroad  at  or  within  the  city.  These  decisions  bear  some 
analogy  to  the  construction  given  by  the  circuit  court  to  the  phrase  "  on  the 
western  boundary  of  Iowa ; "  and  that  construction  is  the  only  one  consistent 
with  the  paramount  purpose  manifested  in  the  act  of  congress,  to  provide  for 
connections  with  the  railroads  of  the  states  east  of  Nebraska  territory — a  pur- 
pose to  which  we  have  already  referred.  Unless  the  Iowa  branch  of  the  Union 
Pacific  was  intended  to  commence  on  the  Iowa  shore  of  the  Missouri  river,  its 
connection  with  the  Iowa  railroads  would  have  been  impossible.  These  roads 
could  not  be  extended  to  the  Nebraska  shore ;  for  the  state  of  Iowa  was  with- 
out power  to  authorize  the  erection  of  a  bridge  over  the  river,  or  even  the 
establishment  of  a  ferry.  We  do  not  propose  to  enter  upon  a  consideration  of 
the  question,  whether  congress  had  power  to  authorize  the  construction  of  rail- 
roads within  a  state:  it  is  not  necessary  for  the  present  case.  Even  the  appel- 
lants would  shrink  from  denying  the  lawful  existence  of  their  bridge.  What  is 
to  be  sought  now  is  the  intention  of  congress,  not  its  power.  Did  congress  in- 
tend the  place  of  connection  to  be  on  the  eastern  shore  of  the  river?  That  they 
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did  is  manifest,  if  they  intended  any  connection ;  for  no  other  was  possible, 
either  with  or  without  the  co-operation  of  Iowa. 

§  1 601  •  the  preaidenfa  order  of  March  7,  186J^Jixivg  the  initial  point  of 

said  Iowa  branch  at  a  ^^ point  on  the  western  boundary  of  lowa^'*  established  the 
terminus  in  conformity  to  the  law. 

In  accordance  with  this  understanding  of  the  act  of  1862  was  the  action  of 
the  president.  The  fourteenth  section  of  the  act  required  the  company  to  con- 
struct the  Iowa  branch  from  a  point  on  the  western  boundary  of  Iowa,  to  be 
"fixed  by  the  president  of  the  United  States,  In  discharging  the  duty  thus  im- 
posed, the  president,  by  an  executive  order  dated  November  17,  1863,  fixed  so 
much  of  the  western  boundary  of  the  state  of  Iowa  as  lies  between  the  north 
and  south  boundaries  of  the  IJnited  States  township  within  which  the  city  of 
Omaha  is  situated  as  the  point  from  which  the  line  of  railroad  and  telegraph 
should  be  constructed.  This  designation  was,  in  one  particular,  indefinite. 
While  it  adhered  to  the  western  boundary  of  Iowa,  it  left  undetermined  at 
what  place  on  that  boundary  the  initial  point  should  be,  except  that  it  should 
be  somewhere  between  the  north  and  south  boundaries  of  a  township,  those 
boundaries  being  six  miles  apart.  The  president,  therefore,  on  the  7th  day  of 
March,  1864,  by  a  second  executive  order,  made  a  more  definite  location.  By 
that  order  he  designated  and  established  the  point  from  which  the  railroad 
company  was  authorized  to  construct  the  road  as  a  point  "  on  the  western 
boundary  of  Iowa  east  of  and  opposite  to  the  east  line  of  section  10,  in  town- 
ship 15  north,  of  range  13  east  of  the  sixth  principal  meridian,  in  the  territory 
of  Nebraska."  Section  10  is  a  fractional  section,  its  eastern  boundary  being 
the  Missouri  river.  That  the  president  understood  this  designation  as  fixing 
the  point  on  the  eastern  shore  of  the  river,  and  within  the  state  of  Iowa,  is 
manifest  from  the  message  which,  two  days  afterwards,  he  sent  to  congress 
accompanying  a  copy  of  his  official  orders,  in  which  he  declared  that  the  orders 
fixed  the  point  on  the  western  boundary  of  Iowa,  "  within  the  limits  of  the 
township  in  Iowa  opposite  the  town  of  Omaha,  in  Nebraska."  And  such 
appears  to  be  the  plain  meaning  of  the  executive  orders.  The  point  could  not 
have  been  "east  of  and  opposite  to  the  east  line  of  section  10,  in  township  15" 
(the  section  spoken  of),  if  it  was  on  the  western  shore  of  the  river.  It  would 
then  have  been  in  Nebraska.  The  designation  by  the  president  was  thus  in 
strict  conformity  with  the  act  of  congress;  for,  whenever  that  act  spoke  of  the 
terminus  of  the  Iowa  branch  with  reference  to  its  location,  it  described  it,  not 
as  being  in  Nebraska,  not  even  as  being  in  the  Missouri  river,  but  as  on  the 
western  boundary  of  Iowa. 

Thus  far  we  have  confined  our  attention  to  the  act  of  1862,  and  to  the  presi- 
dent's action  under  it.  From  that  act  alone  we  have  deduced  the  conclusion 
that  the  company  was  authorized  and  required  to  build  their  railroad  to  the 
Iowa  shore.  That  authority  included  within  itself  power  to  build  a  bridge 
over  the  Missouri.  No  express  grant  to  bridge  the  river  was  needed.  What- 
ever bridges  were  necessary  on  their  line  were  as  fully  authorized  as  the  line 
itself,  and  the  company  were  as  much  empowered  to  build  one  across  the 
Missouri  as  they  were  across  the  Platte  or  any  other  river  intersecting  the 
route  of  their  road.  People  v.  Saratoga  &  Rensselaer  R.  Co.,  15  Wend.,  130; 
Springfield  v,  Connecticut  River  R.  Co.,  4  Cush.,  63;  Mohawk  Bridge  Co.  v. 
Utica  &  Schenectady  R.  Co.,  ut  supra.  But  the  amendatory  act  of  1864  is  not 
to  be  overlooked.  It  is  to  be  regarded  in  connection  with  the  act  of  18G2,  and 
interpreted  as  a  part  of  it.    By  its  ninth  section  the  company  were  expressly 
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Bntfaorized  to  construct  bridges  over  the  Missouri,  and  other  rivers  which  their 
road  might  pass  in  its  course,  for  the  convenience  of  their  road;  and  the  act 
declared  this  authority  to  be  given  to  enable  the  company  to  make  convenient 
and  necessary  connections  with  other  roads.  This  enactment  may  not  have 
been  necessary.  The  power  may  have  been  conferred  upon  the  Union  Pacific 
Railroad  Company  by  the  act  of  1862,  and  we  think  it  was.  But,  whether 
necessary  or  not,  it  shows  clearly  that  congress  had  in  view  the  construction  of 
the  railroad  to  the  Iowa  shore  of  the  river.  No  bridge  could  be  constructed 
without  making  use  of  the  Iowa  shore. 

It  is  well  to  observe  here  that  the  authority  was  given  to  the  company  as  a 
railroad,  company,  and  not  as  a  bridge  company.  The  bridge  was  for  the  con- 
venience of  their  road,  and  to  enable  them  to  connect  it  with  other  reads. 
They  could  build  it  for  no  other  uses.  They  were  not  authorized  to  use  it  for 
other  purposes  than  those  of  their  road.  They  were  not  allowed  to  charge 
rates  of  toll  which  they  did  not  charge  upon  other  portions  of  their  line.  If 
they  acquired  such  a  right,  it  was  by  subsequent  legislation,  by  the  act  of  1871, 
to  which  we  shall  refer  hereafter;  but  if,  under  the  acts  of  1862  and  186:lt, 
the  company  were  authorized  to  build  a  railroad  bridge  across  the  river,  and 
if  such  bridge  was  a  part  of  their  road,  and  not  another  railroad,  the  con- 
clusion is  irresistible  that  their  road  was  intended  to  have  its  eastern  terminus 
on  the  Iowa  shore  of  the  river.  It  is  no  answer  to  this  to  urge  that  congress 
could  not  have  intended  to  invade  a  state  by  chartering  a  company  to  build  a 
railroad  in  part  within  the  state  limits.  The  stubborn  fact  remains,  that  con- 
gress did  authorize  the  building  of  a  railroad  bridge  on  land  within  the  terri- 
torial limits  of  the  state,  and,  as  necessarily  incidental  to  that,  a  railroad  upon 
the  necessary  approaches  to  the  bridge.  So,  also,  congress  authorized  build- 
ing a  railroad  from  Sioux  City,  in  Iowa,  across  the  Missouri  river  westward. 
The  statute  does  show  a  plain  intention  that  the  company's  railroad  should 
enter  the  state  under  its  authority;  and  the  twelfth  section  enacted  what 
should  be  done  whenever  the  route  of  the  road  should  cross  the  boundarv  of 
any  sUtle  or  territory,  and  authorizes  the  president  of  the  United  States,  in  case 
the  companies  met  there  and  disagreed  respecting  the  location,  to  determine  it. 

Our  attention  has  been  called  to  other  clauses  in  the  acts  of  1862  and  1864, 
in  which  the  road  is  spoken  of  as  from  the  Missouri  river  to  the  Pacific  coast, 
or  to  the  navigable  waters  of  the  Sacramento,  or  from  Omaha,  as  indicating 
that  the  eastern  terminus  was  intended  to  be  Omaha,  or  the  western  shore  of 
the  Missouri  river.  But  these  clauses  have  other  objects  in  view  than  desig- 
nating the  terminus  of  the  road.  They  are  descriptivie  of  the  road,  but  not  of 
its  beginning  or  ending.  Whenever  the  attention  of  congress  was  turned  to 
the  eastern  terminus  alone,  and  the  purpose  was  to  determine  its  location, 
there  is  no  variance  in  the  language  employed.  It  is  always  "a  point  on  the 
western  boundary  of  Iowa."  The  different  forms  of  expression  employed  in 
other  sections  and  for  other  purposes  can  have  no  bearing  upon  the  question. 
Again,  it  is  claimed  that  the  contemporaneous  construction  given  to  the  charter 
of  the  company,  by  its  officers  and  by  the  officers  of  the  government,  tends  to 
show  that  the  terminus  was  fixed  by  the  statute  on  the  Nebraska  side  of  the 
river.  It  must  be  conceded,  that,  in  a  case  where  the  interpretation  of  an  in- 
strument is  doubtful,  the  practical  construction  given  to  it  by  the  parties  is  of 
weight.  But  we  do  not  discover  that  the  United  States  government,  or  its 
officers,  ever  acted  upon  the  theory  that  the  eastern  terminus  of  the  road  was 
on  the  western  shore  of  the  river.     The  officers  of  the  company  asserted  it  for 
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a  time,  it  is  true,  but  not  in  their  practical  intercourse  with  the  national  gov- 
ernnient.  Indeed,  it  never  became  a  practical  question  until  the  bridge  was 
erected;  and  from  that  time  to  the  present  the  government  has  asserted  that 
the  true  terminus  of  the  road  was  fixed  on  the  Iowa  shore.  There  is  nothing, 
we  think,  in  any  contemporaneous  construction  given  to  the  acts  of  congress, 
which  ought  to  have  any  weight  in  determining  the  question  now  before  us. 
Our  conclusion,  thereforCt  is,  that  the  initial  point  of  the  Iowa  branch  of  the 
Union  Pacific  Railroad  was  fixed  by  the  act  of  congress  on  the  Iowa  bank  of 
the  Missouri  river. 

§  160 3,  The  hridge  over  the  Missouri  river ^  constructed  between  the  Nebraska 
and  Iowa  banks^  by  the  Union  Pacific  Railroad  Company^  is  a  part  of  their 
road^  and  required  by  law  to  be  so  operated. 

If  we  are  correct  in  this  conclusion,  it  seems  to  be  clear  that  the  bridge  over 
the  river^  built  by  the  railroad  company,  is  a  part  of  their  railroad,  and  required 
by  law  to  be  so  operated.  It  was  commenced  in  1809  under  the  acts  of  1862 
and  1864.  These  acts  were  the  only  authority  the  company  had  at  the  time 
of  its  commencement  for  building  it.  It  is  a  railroad  bridge,  a  continuation 
•of  the  line  west  of  the  river;  and  it  connects  the  road  with  its  required  eastern 
terminus.  The  acts  chartering  the  company  manifest  no  intention  to  distin- 
guish between  the  bridge  over  the  Missouri  river  and  other  bridges  on  the  line 
of  their  road.  If  it  is  not  a  part  of  their  road,  neither  is  any  bridge  between 
the  Missouri  and  the  western  boundary  of  Nevada ; .  for  the  power  to  build  all 
bridges  was  given  in  the  same  words.  It  has  been  argued,  however,  that  the 
bridge  is  not  a  part  of  the  company's  railroad,  because  it  is  not  located  oppo- 
site section  10,  east  of  and  opposite  to  which,  on  the  western  boundary  of  Iowa, 
the  president  fixed  the  terminus.  It  is,  however,  the  only  bridge  the  company 
has  extending  their  road  to  the  western  boundary  of  Iowa;  and  clearly  they 
have  no  authority  to  build  any  other.  True,  it  is  not  opposite  section  10;  but 
the  company  has  taken  up  its  road  from  that  section,  and  now  it  comes  to  the 
river  where  the  bridge  is  actually  constructed.  Having  abandoned  their  road, 
•so  far  as  it  extended  above  that  point ;  having  commenced  their  bridge  where  it 
is;  having  applied  to  congress  for  power  to  mortgage  it,  and  for  special  power  to 
levy  tolls  and  charges  for  the  use  of  it;  and  having  obtained  those  powers, — 
they  are  not  at  liberty  now  to  assert  that  they  have  located  their  bridge  at  the 
^rong  place.  There  is  nothing,  either  in  the  act  of  1862  or  1864,  or  in  that  of 
February  24, 1871,  which  ^empowers  them  to  build  more  than  one  bridge  over 
the  Missouri  for  the  Iowa  branch ;  and  the  latter  act  contains  an  implied  rec- 
ognition of  their  right  under  the  former  acts  to  build  their  bridge  on  its  present 
location.  There  is  no  intimation  in  it  of  a  distinct  bridge  franchise.  It  grants 
no  power  to  build  a  bridge.  Its  main  purpose  manifestly  was  to  give  the  com- 
pany additional  means  and  privileges  for  the  completion  of  a  structure  already 
authorized,  not  to  enable  them  to  construct  a  new  and  independent  road.  To 
hold  that  the  bridge  is  not  a  part  of  the  road  would  defeat  the  plain  object 
congress  had  in  view  in  1862  and  1864, —  a  continuous  line  for  connection  with 
the  Iowa  roads.  It  would  be  allowing  the  connection  to  be  made  in  Nebraska, 
instead  of  on  the  western  boundary  of  Iowa,  when  the  act  of  1871  expressly 
-declared  that  nothing  therein  should  be  so  construed  as  to  change  the  eastern 
terminus  of  the  Union  Pacific  Railroad  from  the  place  where  it  was  then  fixed 
by^  existing  laws.  Indeed,  that  proviso  was  quite  unnecessary  if  the  bridge  was 
not  thought  to  be  a  part  of  the  railroad  connecting  the  other  part  with  the 
'Western  boundary  of  Iowa. 
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§  1603.  and  the  company  is  obliged  to  run  the  whole  road^  including  the 

hridgCy  as  one  connected  and  continuous  line. 

Holding  then,  as  we  do,  that  the  legal  terminus  of  the  railroad  is  fixed  by 
law  on  the  Iowa  shore  of  the  river,  and  that  the  bridge  is  a  part  of  the  railroad, 
there  can  be  no  doubt  that  the  company  is  under  obligation  to  operate  and  run 
the  whole  road,  including  the  bridge,  as  one  connected  and  continuous  line. 
This  is  a  duty  expressly  imposed  by  the  acts  of  1862  and  186rl-,  and  recognized 
by  that  of  1871.  What  this  means  it  is  not  difficult  to  understand.  It  is  a 
requisition  made  for  the  convenience  of  the  public.  An  arrangement,  such  as 
the  company  has  made,  by  which  freight  and  passengers  destined  for  or  bej'ond 
the  eastern  terminus  are  stopped  two  or  three  miles  from  it  and  transferred  to 
another  train,  and  again  transferred  at  the  terminus,  or  by  which  freight  and 
passengers  going  west  from  the  eastern  end  of  the  line  must  be  transferred  at 
Omaha,  breaks  the  road  into  two  lines,  and  plainly  is  inconsistent  with  con- 
tinuous operation  of  it  as  a  whole.  If  not,  the  injunction  of  the  statute  has 
no  meanings  The  mandamus  awarded  in  this  case,  therefore,  imposes  no  duty 
beyond  what  the  law  requires. 

§  1 604.  Private  persons  may  move  for  a  mandamus  to  enforce  a  ptiblic  duty,  not 
due  to  the  government  as  sitich^  without  the  intervention  of  the  government  law  officer. 

Such  is  our  opinion  of  the  merits  of  this  case.     A  single  objection  made  and 
urged  against  the  form  of  proceeding  remains  to  be  considered.    The  appel- 
lants contend  that  the  court  erred  in  holding  that  Hall  and  Morse,  on  whose 
petition  the  alternative  writ  was  issued,  could  lawfully  become  relators  in  this 
suit  on  behalf  of  the  public  without  the  assent  or  direction  of  the  attorney- 
general  of  the  United  States,  or  of  the  district  attorney  for  the  district  of 
Iowa.    They  were  merchants  in  Iowa,  having  frequent  occasion  to  receive  and 
ship  goods  over  the  company^s  road;  but  they  had  no  interest  other  than  such 
as  belonged  to  others  engaged   in  employments  like  theirs,  and   the  duty 
they  seek  to  enforce  by  the  writ  is  a  duty  to  the  public  generally.    The  ques- 
tion raised  by  the  objection,  therefore,  is  whether  a  writ  of  mandamus  to  com- 
pel the  performance  of  a  public  duty  may  be  issued  at  the  instance  of  a  private 
relator.    Clearly  in  England  it  may.    Tapping  on  Mandamus,  p.  28,  asserts  the 
rule  in  that  country  to  be,  that,  *'in  general,  all  those  who  are  legally  capable 
of  bringing  an  action  are  also  equally  capable  of  applying  to  the  court  of 
king's  bench  for  the  writ  of  manda^nusJ*^    This  is  true  in  all  cases,  it  is  believed,, 
where  the  defendant  owes  a  duty,  in  the  performance  of  which  the  prosecutor 
has  a  peculiar  interest;  and  it  is  equally  true  we,  think,  in  case  of  applications 
to  compel  the  performance  of  duties  to  the  public  by  corporations.     In  The- 
King  V.  Severn  &  Wye  R'y  Co.,  2  Barn.  &  Aid.,  646,  a  private  individual,  with- 
out any  allegation  of  special  injury  to  himself,  obtained  a  rule  upon  the  com- 
pany to  show  cause  why  a  mandamus  should  not  issue  commanding  them  to- 
lay  down  again  and  maintain  part  of  a  railway  which  they  had  taken  up. 
Under  an  act  of  parliament,  the  railway  was  a  public  highway;  and  all  persons 
were  at  liberty  to  pass  and  repass  thereon,  with  wagons  and  other  carriages, 
upon  payment  of  the  rates.     What  the  prosecutor  complained  of  was  the  loss 
by  the  public,  and  particularly  by  the  owners  of  certain  collieries  (of  which  he 
does  not.  appear  to  have  been  one),  of  the  benefit  of  using  the  railway  taken 
up.    The  writ  was  awarded.    It  was  not  even  claimed  that  the  intervention  of 
the  attorney-general  was  needed.     Other  cases  to  the  same  eflFect  are  numer- 
ous.   Clarke  v.  Leicestershire  &  Northamptonshire  Union  Canal  Co.,  6  Ad.  & 

Ell.,  KS.,  898;  1  Chitt.,  700. 
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In  this  country  there  has  been  diversity  of  decision  upon  the  question  whether 
private  persons  can  sue  out  the  writ  to  enforce  the  performance  of  a  public 
duty,  unless  the  non-performance  of  it  works  to  them  a  special  injury;  and  in 
several  of  the  states  it  has  been  decided  that  they  cannot.  An  application  for 
a  ma7idamusy  not  here  a  prerogative  writ,  has  been  supposed  to  have  some  anal- 
ogy to  a  bill  in  equity  for  the  restraint  of  a  public  nuisance^  Yet,  even  in  the 
supposed  analogous  case,  a  bill  may  be  sustained  to  enjoin  the  obstruction  of  a 
public  highway,  when  the  injury  complained  of  is  common  to  the  public  at  large, 
and  only  greater  in  degree  to  the  complainants.  It  was  in  the  case  of  State  of 
Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  13  How.,  518,  where  the  wrong 
complained  of  was  a  public  wrong,  an  obstruction  to  all  navigation  of  the  Ohio 
river.  The  injury  to  the  complainants  in  that  case  was  no  more  peculiar  to 
Pennsylvania  than  is  the  injury  to  Hall  and  Morse  in  this  peculiar  and  special 
to  them. 

There  is,  we  think,  a  decided  preponderance  of  American  authority  in  favor 
of  the  doctrino  that  private  persons  may  move  for  a  mandamus  to  enforce  a 
public  duty,  not  due  to  the  government  as  such,  without  the  intervention  of  the 
government  law  officer.  People  v.  Collins,  19  Wend.,  56;  County  of  Pike  v. 
State,  11  III.,  202;  Ottawa  v.  People,  48  id.,  233;  Hamilton  v.  State,  3  Ind., 
452;  Hall  v.  People,  57  K  Y.,  307;  People  v.  Halsey,  37  id.,  344;  State  v. 
County  Judge  of  Marshall,  7  la.,  186;  State  v.  Rah  way,  33  N.  J.  Law,  110; 
Watts  V.  Carroll  Parish,  11  La.  Ann.,  141.  •  See,  also,  Dillon  on  Mun.  Corp., 
sec.  695,  and  High  on  Ex.  Rem.,  sees.  431,  432;  Cannon  v.  Janvier,  3  Houst.,  27; 
State  V.  Rah  way,  33  N.  J.  Law,  110.  The  principal  reasons  urged  against  the 
doctrine  are,  that  the  writ  is  prerogative  in  its  nature, —  a  reason  which  is  of 
no  force  in  this  country,  and  no  longer  in  England, —  and  that  it  exposes  a  de- 
fendant to  be  harassed  with  many  suits.  An  answer  to  the  latter  objection  is, 
that  granting-  the  writ  is  discretionary  with  the  court,  and  it  may  well  be 
assumed  that  it  will  not  be  unnecessarily  granted.  There  is  also,  perhaps,  a 
reasonable  implication  that  congress,  when  they  authorized  virrits  of  fnandamus 
to  compel  the  Union  Pacific  Railroad  Company  to  operate  their  road  according 
to  law,  did  not  contemplate  the  intervention  of  the  attorney-general  in  all  cases. 
The  act  of  1873' does  not  prescribe  who  shall  move  for  the  writ,  while  the  at- 
torney-general is  expressly  directed  to  institute  the  necessary  proceedings  to 
secure  the  performance  of  other  duties  of  the  company.  For  these  reasons,  we 
think  the  circuit  court  did  not  err  in  holding  that  Hall  and  Morse  were  compe- 
tent to  apply  for  the  writ  in  this  case.  The  decree  of  the  circuit  court  is 
affirmed. 

Dissenting  opinion  of  Mr.  Justice  Bradley. 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this  case.     The 

Missouri  river  is,  by  common  acceptation,  the  western  boundary  of  Iowa;  and 

the  fair  construction  of  the  charter  of  the  Union  Pacific  Railroad  Company, 

which  adopts  that  boundary  as  its  eastern  termmus,  is  that  the  road  was  to 

extend  from  the  Missouri  river  westwardly.     The  subsequent  express  authority 

given  to  construct  a  bridge  across  the  river,  in  my  judgment,  confirms  this 

view  of  the  subject;  and  as  a  mandamus  is  a  severe  remedy,  requiring  a  clear 

right  and  clear  duty  to  support  it,  I  think  it  ought  not  to  be  granted  in  this 

case,  especially  as  it  requires  the  company  to  use  the  bridge  as  a  part  of  their 

continuous  line  with  all  their  trains,  which  may  impose  much  inconvenience 

on  them,  without  corresponding  benefit  to  the  public. 
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RAILWAY  COMPANY  v.  ALONG. 
(9  Otto,  463-482.     1878.) 

Appeals  from  U.  S.  Circuit  Court,  District  of  Colorado. 

Statement  of  Facts. —  The  controversy  in  this  case  related  to  the  right  to  use 
the  Grand  Canon  of  the  Arkansas  by  the  Denver  &  Rio  Grande  Eailvray  Com- 
pany and  the  Canon  City  &  San  Juan  Railway  Company.  The  Denver  Com- 
pany was  incorporated  under  the  laws  of  the  territory  of  Colorado  in  1870,  and 
in  1877,  Ailing,  Lock  &  Megrue  became  incorporated  as  the  Canon  City  Com- 
pany under  the  laws  of  Colorado.  The  articles  of  incorporation  of  the  first 
company  defined  the  objects  of  the  company  and  designated  the  line  of  the 
main  line  and  its  branches,  the  Big  Canon  being  designated  as  a  portion  of  the 
route.  By  the  act  of  June  8,  1872,  congress  granted  to  £he  Denver  Company 
^'  the  right  of  way  over  the  public  domain,  one  hundred  feet  in  width,  on  each 
side  of  the  track,  together  with  such  public  lands  adjacent  thereto  as  may  be 
needed  for  depots,  shops,  and  other  buildings  for  railroad  purposes,  and  for 
yard-room  and  side  tracks,  not  exceeding  twenty  acres  at  any  one  station,  and 
not  more  than  one  station  in  every  ten  miles,"  etc.,  describing  the  company  as 
a  corporation  created  under  the  incorporation  laws  of  the  territory  of  Colorado, 
and  granting,  ratifying  and  confirming  to  it  all  the  rights,  powers  and  fran- 
chises conferred  by  those  laws  on  corporations  created  thereunder,  etc.  The 
act  also  gave  to  the  company  the  rights,  powers  and  privileges  conferred  upon 
the  Union  Pacific  Eailroad  Company  by  section  3  of  the  act  of  July  2,  1864. 
But  the  rights  thus  granted  and  conferred  were  accompanied  by  the  proviso 
that  the  company  should  complete  its  railway  to  a  point  on  the  Eio  Grande  as 
far  south  as  Santa  Fe,  within  five  years  after  the  passage  of  the  act;  and  com- 
plete each  year  thereafter  fifty  miles  additional  south  of  that  point. 

The  act  of  June  8,  1872,  was  amended  by  an  act  approved  March  3, 1875, 
by  adding  a  proviso  to  the  effect  that  the  ^'Denver  &  Bio  Grande  Railway 
Company  is  hereby  recognized  as  a  lawful  corporation  from  the  date  of  its 
incorporation  under  the  laws  of  Colorado,  and  all  the  powers,  privileges  and 
franchises  by  said  laws  conferred  upon  said  company  are  hereby  expressly 
ratified,  confirmed  and  legalized  as  existing  from  the  said  date  of  incorporation.'^ 
Another  act  was  passed  on  the  same  day,  granting  to  railroad  companies  the 
right  of  way  through  public  lands,  the  second  section  of  said  act  providing  as 
follows:  "That  any  railroad  company  whose  right  of  way,  or  whose  track  or 
road-bed  upon  such  right  of  way^  passes  through  any  canon,  pass  or  defile, 
shall  not  prevent  any  other  railroad  company  from  the  use  and  occupancy  of 
said  canon,  pass  or  defile,  for  the  purposes  of  its  road,  in  common  with  the  road 
first  located,  or  the  crossing  of  other  railroads  at  grade.  And  the  location  of 
such  right  of  way  through  any  canon,  pass  or  defile  shall  not  cause  the  disuse 
of  any  wagon  or  other  public  highway  now  located  therein,  nor  prevent  the 
location  through  the  same  of  any  such  wagon  road  or  highway  where  such 
road  or  highway  may  be  necessary  for  the  public  accommodation;  and  where 
any  change  in  the  location  of  such  wagon  road  is  necessary  to  permit  the  pas- 
sage of  such  railroad  through  any  canon,  pass  or  defile,  said  railroad  company 
shall,  before  entering  upon  the  ground  occupied  by  such  wagon  road,  cause  the 
same  to  be  reconstructed  at  its  own  expense  in  the  most  favorable  location,  and 
in  as  perfect  a  manner  as  the  original -road:  provided,  that  such  expenses  shall 
be  equitably  divided  between  any  number  of  railroad companiesoccupying  and 
using  the  same  canon,  pass  or  defile."     By  the  act  of  March  3,  1877,  congress 
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granted  to  the  Denvei*  City  Company  ten  years  from  the  passage  of  the  origi- 
nal act  within  which  to  complete  its  road  to  Santa  Fe. 

The  route  of  the  Canon  City  Company  was  designated  as  passing  through 
the  Grand  Canon,  and  the  articles  of  that  company  were  duly  filed  with  the 
aecretary  of  state  of  Colorado  February  19,  1877,  and  the  secretary  of  the 
interior  approved  of  the  proofs  of  organization  filed,  and  of  the  map  showing 
the  line  of  the  road  for  twenty  miles. 

The  Canon  City  Company  filed  a  bill  against  the  Denver  Company,  claiming 
that  by  compliance  with  the  act  of  1875  it  had  obtained  a  prior  right  to  con- 
struct its  road  through  the  Grand  Canon.  An  injunction  was  granted,  and  the 
suit  was  removed  to  the  federal  court.  The  Denver  Company  then  filed  a  bill, 
denying  that  the  Canon  City  Company  was  duly  incorporated,  and  claiming 
an  exclusive  right  of  way. 

Opinion  by  Mb.  Justice  Hablan. 

A  preliminary  question,  presented  for  our  consideration,  must  be  first  dis- 
posed of.  • 

These  causes  were  determined  in  the  circuit  court,  by  final  decree,  August 
24,  1878.  Upon  stipulation  between  the  parties  they  were  submitted  here  on 
the  10th  of  January  last.  On  the  20th  of  January  it  was  represented  to  this 
court,  in  proper  form,  that  the  Pueblo  &  Arkansas  Valley  Railroad  Company 
owned  a  railroad  which,  with  its  branches  and  extensions,  is  a  continuation,  in 
Colorado,  of  the  line  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
in  Kansas;  that  certain  contracts  and  arrangements  had,  with  the  consent  of 
the  appellees  in  both  suits,  and  after  the  filing  of  that  stipulation,  been  entered 
into  between  the  Denver  Company,  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  and  the  Pueblo  &  Arkansas  Valley  Railroad  Company,  and  had 
been  in  part  executed  after  the  filing  of  the  printed  arguments  herein;  that  by 
said  contracts  and  arrangements  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  had  taken  a  lease  of  all  the  constructed  lines  of  the  Denver  Company 
for  thirty  years  from  December  1,  1878,  and  was  then  in  the  possession  of  and 
operating  them;  had  purchased  and  received  all  the  railroad  supplies  and 
materials  of  that  company ;  had  purchased  and  transferred  to  a  trustee  for  its 
use  a  majority  of  all  the  shares  of  the  capital  stock  of  that  company,  with  an 
agreement  providing  for  a  further  purchase  and  ownership  of  the  remainder  of 
them,  and  with  the  further  agreement  that  the  Pueblo  &  Arkansas  Valley 
Railroad  Company  and  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
should  have  the  selection  of  a  majority  of  the  directors  of  the  Denver  Com- 
pany, the  other  third  being  selected  by  the  bondholders  of  the  latter  company; 
that  those  contmcts  and  agreements  were  made  with  the  intent  and  design  of 
ending  all  controversies,  and  especially  all  competitive  construction  of  railroad 
lines,  between  the  Denver  Company  on  the  one  part,  and  the  Atchison,  Topeka 
<fe  Santa  Fe  Railroad  Company  and  the  roads  operated  by  it,  including  the 
Pueblo  &  Arkansas  Valley  Railroad  Companj^,  on  the  other  part;  that,  by 
reason  of  the  premises,  the  Atchison,  Topeka  «fc  Santa  Fe  Railroad  Company, 
in  its  own  right,  and  in  connection  with  the  Pueblo  &  Arkansas  Valley  Rail- 
road Company,  had  become  and  was  equitably  the  owner  and  entitled  to  the 
control  of  all  the  affairs,  suits,  interests  and  property  of  the  Denver  Company, 
and  especially  to  the  discontinuance  of  all  litigation  hostile  to  the  interests  of 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  and  the  Pueblo  &  Arkan- 
sas Valley  Railroad  Company.  Upon  these  grounds  the  Pueblo  &  Arkansas 
Valley  Railroad  Company  (the  present  name  of  the  Canon  City  Company), 
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and  Ailing  and  others,  appellees,  moved  the  court  that  the  stipulation  for  the 
submission  of  these  causes,  upon  printed  arguments,  be  canceled  and  dis- 
charged, such  printed  arguments  withdrawn  from  the  files,  and  the  appeals 
dismissed.  Upon  the  part  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  a  motion  was  submitted  that  it  be  allowed  to  intervene  and  take 
charge  of  these  suits  in  the  name  of  the  Denver  Company,  and  appear  by  its 
solicitor,  on  behalf  of  the  appellants,  that  it  may  give  consent,  of  record,  to 
the  dismissal  of  the  appeals.  The  trustee  referred  to  in  the  alleged  contracts 
gave  his  consent  to  the  motions,  and  their  hearing  was  set  for  the  20th  of 
March,  this  court,  in  the  mean  time,  suspending  any  action  upon  the  appeals. 
At  that  date  the  Denver  Company  appeared  by  its  attorneys  and  resisted  each 
motion. 

§  1605.  A  majority  of  sJiareJioldera  cannot  dismiss  an  appeal  against  the 
wishes  of  their  directors. 

[Jpon  the  hearing  of  the  motions  it  appeared,  among  other  things,  that  on 
the   1st  day  of  March,  1879,  ths  Denver  Company  had  issued  eighty-five 
thousand  shares  of  stock,  of  which  the  plaintiffs  in  the  motions  claimed  to 
own  or  control  a  bare  majority, —  forty-two  thousand  five  hundred  and  ten 
shares.     It  was  also  shown  that,  at  a  meeting  of  the  directors  of  the  Denver 
Company,  held  on  February  7,  1879,  a  quordm  being  present,  resolutions  were 
unanimously  adopted,  declaring  that  these  motions  were  hostile  to  the  interests 
of  that  company;  that  the  claims  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company  and  the  Pueblo  &  Arkansas  Valley  Railroad  Company  were  un- 
founded, and  their  assertion  for  the  fraudulent  purpose  of  depriving  the  Den- 
ver Company,  its  stockholders  and  creditors,  of  valuable  rights,  interests  and 
property  without  compensation.    The  resolutions  instructed  the  president  and 
the  attorneys  of  the  company  not  only  to  oppose  these  motions,  but,  by  ail 
legal  means,  prevent  the  dismissal  of  these  api^eals,  or  the  intervention  herein 
for  any  purpose  of  any  company  or  person  not  a  party  to  the  record.     They 
were  also  required  to  prosecute  the  appeals  in  this  court  with  the  utmost  dili- 
gence.    At  the  argument  of  the  motions,  copies  of  all  the  contracts,  resolu- 
tions and  writings  relied  upon  by  the  respective  parties  were  submitted  for 
our  examination.     Upon  careful  consideration  of  the  suggestions  of  learned 
counsel,  we  do  not  doubt  that  it  is  our  duty  to  decline  any  expression   of 
opinion  as  to  the  effect  or  proper  construction  of  the  numerous  documents 
which,  it  is  claimed,  give  the  plaintiffs  in  the  motions  the  right  to  have  the 
appeals  of  the  Denver  Company  dismissed.     It  is  apparent  that  there  are  seri- 
ous differences  among  the  stockholders  of  that  company,  not  only  as  to  its  gen- 
eral policy  in  the  future,  but  as  to  the  validity  and  interpretation  of  the 
contracts  and  writings  under  which  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  and  the  Pueblo  &  Arkansas  Valley  Railroad  Company  claim  to  be 
equitably  the  owners,  and  entitled  to  the  control  of  the  affairs,  property  and 
suits  of  the  Denver  Company.     We  cannot  now  enter  that  field  of  controversy. 
The  present  appeals  are  being  prosecuted  to  final  judgment  by  order  of  the 
directors  or  trustees  of  the  appellant  corporation.     To  them,  by  law,  is  com- 
mitted the  management  of  the  property  and  concerns  of  the  corporation.     In 
all  litigation  involving  the  action  of  the  corporation  they  are  its  representa- 
'tives  in  court.     In  the  discharge  of  their  duties  they  represent  not  only  the 
stockholders,  but  the  bondholders  and  creditors,  of  the  company.     Their  rights 
while  in  the  exercise  of  their  legitimate  functions,  to  manage  the  affairs  and 
suits  of  the  company,  ought  not  to  be  controlled  or  interfered  with  by  this 
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court,  by  reason  of  anything  which  appears  upon  the  pending  motions.  Upon 
their  responsibility  as  directors  and  trustees  they  insist  that  these  causes  shall 
proceed  to  final  judgment,  in  accordance  with  the  stipulation  heretofore  made 
b}'  the  parties  to  the  appeals.  If,  in  prosecuting  them  to  final  judgment,  they 
violate  any  trust  committed  to  their  hands,  or  any  agreement  which  is  binding 
upon  the  corporation  and  the  minority  stockholders,  remedy  may  be  sought  in 
some  court  of  original  jurisdiction,  into  which,  upon  proper  pleadings,  all  per- 
sons interested  may  be  summoned.  No  such  proceeding  has  been  instituted, 
so  far  as  we  are  informed,  and  we  do  not  feel  at  liberty,  upon  the  suggestion 
of  strangers  to  the  decrees  appealed  from,  to  go  behind  the  official  action  of 
the  board  of  directors  or  trustees,  and,  in  plain  disregard  of  their  wishes  and 
their  directions  to  counsel,  dismiss  the  appeals,  and  thereby  refuse  to  consider 
questions  regularly  presented  for  our  determination. 

The  motions  are,  therefore,  denied,  and  we  proceed  to  an  examination  of  the 
cases  upon  their  merits,  premising  that  our  present  duty  is  limited  to  a  deter- 
mination of  the  rights  of  the  parties  as  they  existed  when  the  final  decrees 
were  rendered,  and  as  they  are  manifested  in  the  records  before  us.  If,  since 
these  decrees  were  entered,  the  Atchison,  Topeka  &  Santa  Fe  Kailroad  Com- 
pany, or  the  Pueblo  &  Arkansas  Valley  Railroad  Company,  have,  by  valid 
contract,  acquired  a  controlling  interest  in  the  property,  rights  and  affairs  of 
the  Denver  Qompany,  that  interest  can  be  asserted  by  appropriate  proceed- 
ings, and  will  not  be  affected  by  anything  we  may  determine  upon  the  issues 
presented  by  these  appeals.  The  several  acts  of  congress  upon  which  the 
Denver  Company  and  the  Canon  City  Company  rest  their  respective  claims  to 
priority  of  right  in  the  Big  or  Grand  Canon  are  cited,  and  the  history  of  the 
organization  of  both  companies  given  in  the  statement  of  the  case.  But  there 
are  other  facts  of  an  important  character  to  which  attention  will  be  called  in 
the  course  of  this  opinion. 

§  ltt06«  A  preliininary  survey  of  a  right  of  way  hdd  sufficient  to  preserve  a 
right  to  a  right  of  way  granted. 

The  first  question,  upon  the  merits,  necessary  to  be  considered  is  as  to  the 
proper  construction  of  the  act  of  June  8, 1872.  In  its  determination,  however, 
we  should  not  overlook  what  had  previously  transpired  in  the  history  of  the 
company,  to  which  was  granted,  by  that  act,  a  right  of  way  over  the  public 
domain.  In  January  and  February,  1871,  very  shortly  after  its  articles  of  in- 
corporation were  filea  in  the  proper  office  of  the  territory,  the  Denver  Com- 
pany caused  a  survey  to  be  made  of  the  route  through  the  Grand  or  Big 
Canon  of  the  Arkansas,  for  the  purpose,  as  declared  by  the  engineer  who  con- 
ducted it,  of  retaining  control  of  the  canon  for  that  company.  That  survey, 
extending  through  the  entire  length  of  the  canon,  is  described  by  him  as  a 
"close  preliminary ; "  that  is,  a  line  very  near  location,  without  an  actual  location 
of  the  curves.  But  the  location  of  the  curves,  he  testifies,  could  have  been 
made  in  his  office  away  from  the  canon.  With  that  exception,  he  pronounces 
it  to  have  been  a  complete  survey.  The  line  thus  surveyed  was  marked  by 
stakes  every  hundred  feet,  numbered  consecutively,  and  at  points  where  it 
seemed  necessary,  a  plus  or  stake  between  the  hundred  feet  was  added.  Of  the 
work  then  done  a  map  and  profile  were  made  and  returned  to  the  chief  engineer 
of  the  company,  and  estimates  sent  to  its  general  manager.  Upon  the  occasion 
of  that  survey,  or  shortly  thereafter,  employees  of  the  company,  under  the  di- 
rection of  its  engineer,  removed  several  hundred  yards  of  material,  graded  sev- 
eral hundred  feet  at  the  upper  outlet  of  the  canon^  and  put  up  a  retainmg  wall 
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ten  to  fifteen  feet  high,  and  about  one  hundred  yards  in  length.  In  January, 
1872,  the  survey  was  continued  west  of  the  canon  for  a  distance  of  four  or 
five  miles.  While  these  surveys  were  being  made  the  company  was  employed 
in  the  construction  of  its  road  from  Denver  to  Pueblo,  and  completed  it  to  the 
latter  place  within  a  few  days  after,  or  about  the  date  of  the  passage  of  the  act 
of  June  8,  1872.  It  may  also  be  stated,  in  this  connection,  that  it  completed 
its  road  from  Pueblo  to  Labran,  within  eight  miles  of  Canon  City,  about  the 
1st  of  October,  1872,  and  to  Canon  City  in  July,  1875.  All  this  was  consistent 
with  a  purpose,  upon  the  part  of  the  Denver  Company,  to  avail  itself  ulti- 
mately, and  within  the  time  prescribed  by  law,  of  the  granted  right  of  way 
through  the  Grand,  Canon. 

Of  what  the  company  had  done,  prior  to  the  passage  of  the  act  of  1872, 
towards  effecting  the  objects  of  its  incorporation,  congress,  it  is  fairly  to  be 
presumed,  was  not  uninformed.  It  was  aware,  we  must  also  presume,  of  the 
routes  designated  in  the  charter  of  the  company,  for  the  main  road  and  its 
several  branches,  all  so  connected  as  to  constitute,  when  completed,  an  extended 
railway  system  for  that  entire  region.  That  congress  was  so  informed  is  quite 
clearly  indicated  by  the  terms  employed  in  the  act  of  1872.  That  act  must, 
therefore,  receive  the  same  construction  which  would  be  adopted  had  it  con< 
tained  a  full  or  detailed  description  of  the  routes  of  the  main  lino  and  branches. 
In  this  view,  and  having  due  regard  to  all  the  circumstances. and  condition 
of  the  company,  when  the  act  was  passed,  we  do  not  doubt  that  the  intention 
of  congress  was  to  grant  to  the  company  a  present  beneficial  easement  in  the 
particular  way  over  which  the  designated  routes  lay,  capable,  however,  of  en- 
joyment only  when  the  way  granted  was  actually  located,  and,  in  good  faith, 
appropriated  for  the  purposes  contemplated  by  the  charter  of  the  company 
and  the  act  of  congress.  When  such  location  and  appropriation  were  made, 
the  title,  which  was  previously'  impeffect,  acquired  precision,  and  by  relation 
took  effect  as  of  the  date  of  the  grant.  The  settled  doctrines  of  this  court 
would  seem  to  justify  that  conclusion.  Eailroad  Co.  tj.  Smith,  9  Wall.,  95; 
Schulenberg  v.  Harriman,  21  id*,  44;  Leavenworth,  etc.,  R  Co.  v.  United  States, 
92  U.  S.,  733;  Missouri,  etc.,  E'y  Co.  v.  Kansas  Pacific  R'y  Co.,  97  id.,  491. 

It  is  here  suggested  by  counsel  for  the  Denver  Company  that  the  surveys 
made  in  the  Grand  Canon  in  1871  and  1872  constituted,  without  further  action 
on  its  part,  a  sufficient  location  and  appropriation  of  at  least  that  part  of  the 
designated  route.  To  this  proposition  we  cannot  yield  our  assent.  The  right 
of  way  through  that  pass  was  not,  in  itself,  and  separate  from  the  right  of  way 
along  the  whole  route,  of  any  special  value,  except  the  company  surveyed  its 
line  and  located  its  road  east  and  west  of  that  de^le.  The  grant  was  an  en- 
tirety as  to  the  right  of  way  over  all  the  lands  lying  on  the  route  designated 
in  the  charter  of  the  company,  and  it  would  be  unreasonable  to  say  that,  as  to 
a  particular  part  of  that  route,  a  mere  preliminary  survey  was  in  itself  equiva- 
lent to  a  fixed  location  of  the  road  and  an  appropriation  of  the  way  granted, 
while  as  to  another  part  of  the  general  route  a  similar  survey  would  not  be  an 
appropriatio-n  of  the  way  granted,  unless  followed  by  actual  occupation  and  use 
for  railroad  purposes.  Any  such  con&truction  of  the  statute  must  be  held  alto- 
gether inadmissible. 

When  was  there,  then,  an  appropriation  by  the  Denver  Company  of  the 
Grand  Canon  within  the  principle  we  have  stated?  In  1877  and  1878  it  became 
evident  that  that  pass  was  of  vital  importance  to  any  company  desiring  to 
reach  the  trade  and  business  of  the  country  beyond  it,  whether  to  the  west, 
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northwest  or  southwest.  Discoveries  then  recently  made  of  mineral  wealth  in 
western  Colorado  gave  it  immense  pecuniary  value  in  railroad  circles,  since,  as 
the  evidence  tends  to  establish,  the  occupancy  of  the  Royal  Gorge  of  the 
Orand  Canon  by  one  line  of  railroad  would  practically  exclude  all  competing 
companies  from  using  it  for  like  purposes,  except  upon  such  terms  as  the  first 
occupant  might  dictate.  From  the  date  of  the  survey  made  in  1872  down  to 
April  19, 1878,  the  record  furnishes  no  evidence  that  the  Denver  Company  actu- 
ally occupied  that  defile  for  any  purpose  whatever.  On  that  day,  however,  con- 
gress having  extended  the  time  to  ten  years  from  the  date  of  the  original  act 
within  which  to  complete  its  road  as  far  south  as  Santa  Fe,  that  company  did, 
by  its  agents,  occupy  the  narrow  portion  of  the  canon  known  as  the  Royal 
Gorge,  with  the  avowed  intention  of  constructing  its  road  upon  the  line  of 
the  surveys  made  in  1871  and  1872.  But  during  the  night  of  April  19,  1878, 
the  board  of  directors  of  the  Canon  City  Company  were  convened,  and  Rob- 
inson and  Strong,  the  chief  engineer  and  manager,  respectively,  of  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company,  were  elected  to  the  same  positions 
in  the  Canon  City  Company.  They  made  preparations  to  take  immediate  pos- 
session of  the  canon  in  behalf  of  the  last-named  company.  Evidence  of  their 
diligence  and  activity  in  that  direction  is  found  in  the  fact  that  on  the  morning 
of  the  20th,  as  early  as  four  o'clock,  a  small  squad  of  their  employees,  nine  or 
ten  in  number,  under  the  charge  of  an  assistant  engineer,  swam  the  Arkansas 
river,  and  in  the  name  of  their  oompany  took  possession  of  the  canon.  Under 
the  circumstances,  it  is  not  material  that  they  failed  to  find  a  rival  force  in  the 
canon  at  such  an  unseasonable  hour.  That  squad  was  followed  the  same  day 
by  a  large  and  overpowering  force  of  workmen  under  the  control  of  Robinson. 
These  movements  were  succeeded  by  a  suit  instituted  the  same  day,  in  the  state 
court,  in  the  name  of  the  Canon  City  Company  against  the  Denver  Company, 
in  which  an  injunction  was  obtained  restraining  the  latter  from  occupying  or 
attempting  to  occupy  the  canon  for  railroad  purposes  or  from  interfering  with 
the  Canon  City  Company  in  the  construction  of  its  own  road  therein. 

The  last  named  company  now  insists  that  it  has  the  prior  right  to  occupy 
and  use  the  canon  for  its  line  of  road.  In  support  of  this  claim,  it  contends 
that  the  other  company  had  lost  whatever  rights  it  acquired  in  the  canon 
through  the  imperfect  survey  of  1871  and  1872,  by  its  long  inaction  after  the 
construction  of  the  road  to  Canon  City,  and  by  its  failure,  within  a  reasonable 
period,  to  follow  up  those  surveys  by  actual  location  and  occupancy  for  rail- 
road purposes.  The  conduct  of  the  Denver  Company,  it  is  urged,  evinced  a 
settled  purpose  upon  its  part  to  abandon  its  grant  of  a  right  of  way  through 
that  canon.     The  answer  to  all  this  seems  very  obvious. 

The  surveys  of  1871  and  1872,  although  defective  in  some  particulars,  and 
not  equivalent  to  an  actual  location  or  appropriation  of  the  way,  were  quite  as 
complete  and  extenfled  as  the  survey  which  the  Canon  City  Company  caused 
to  be  made  in  1877.  The  evidence  shows,  beyond  all  question,  that  when  the 
latter  survey  was  made  there  was  seen  in  the  canon  all  or  very  many  of  the 
stakes  which  the  engineer  of  the  Denver  Company  had  put  there  in  1871  and 
1872.  Those  who  made  the  survey  in  1877  undoubtedly  knew  when,  by  whom, 
and  for  what  purpose,  those  stakes  had  been  there  placed.  Nor  had  they  suffi- 
cient reason  to  suppose  that  the  Denver  Company  had  finally  abandoned  its 
purpose  of  constructing  a  road  through  the  canon.  We  have  already  referred 
to  the  completion  of  the  road  from  Denver  to  Pueblo,  and  from  Pueblo  to 
Canon  City,  by  July,  1875.    In  1873,  the  Denver  Company  commenced  the 
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construction  of  one  of  its  branches  — the  Denver  &  Southern  Railway.  Com- 
mencing at  Pueblo,  it  completed  that  road  to  Cucharas,  fifty  miles  from  Pueblo, 
by  February,  1876;  to  Garland,  sixty  miles  from  there,  by  August,  1877;  and 
to  the  valley  of  the  Rio  Grande,  by  July,  1878.  After  July,  1875,  the  com- 
pany, it  is  true,  suspended  active  work  upon  the  line  west  of  Canon  City.  But 
the  cause  of  such  suspension,  as  its  officers  testify,  was  the  widespread  depres- 
sion in  business  and  financial  circles,  and  the  belief,  shared  by  all  interested  in 
the  prosperity  of  the  company,  that  the  extension  of  the  line  southward  from 
Pueblo  gave  promise  of  quicker  returns  and  more  immediate  results  in  every 
way.  They  state  that  it  was  the  purpose  of  the  company  to  resume  work  upon 
its  line  through  the  canon  as  soon  as  the  necessary  means  therefor  could  be 
obtained,  and  that  there  was  no  intention  at  any  time  to  abandon  the  route 
west  of  Canon  City.  Their  delay  in  the  construction  of  the  road  west  of 
Canon  City  and  through  the  Grand  Canon  seems  to  have  been  in  the  interest 
of  the  stockholders  they  represented,  and  not  inconsistent  with  an  honest  pur- 
pose, within  the  period  fixed  by  law,  to  meet  the  objects  for  which  congress 
granted  to  it  the  right  of  way.  Its  surveys  of  1871-72,  followed  by  an  occu- 
pancy of  the  canon  on  the  19th  of  April,  1878,  in  advance  of  the  Canon  City 
Company,  for  the  purpose  of  constructing  its  road  through  that  defile,  was,  in 
our  judgment,  a  final  appropriation  of  the  wa}^  granted  by  congress.  The 
Denver  Company  then,  if  not  before,  came  into  the  enjoyment  of  the  present 
beneficial  easement  conferred  by  the  act  of  June  8,  1872,  and  was  entitled  to 
have  secured  against  all  intruders  whatever  privileges  or  advantages  belonged 
to  that  position. 

But  the  important  question  remains,  as  to  the  effect  of  the  act  of  March  3, 
1875,  granting  the  right  of  -way  through  the  public  lands  of  the  United  States 
to  any  railroad  company  duly  organized  under  the  laws  of  anj^  state  or  terri- 
tory, except  the  District  of  Columbia,  or  by  the  congress  of  the  United  States. 
The  explicit  language  of  that  act  leaves  no  doubt  as  to  its  object.  It  declares 
"  that  any  railroad  company  whose  right  of  way,  or  whose  track  or  road-bed 
upon  such  right  of  way,  passes  through  any  canon,  pass  or  defile,  shall  not 
prevent  any  other  railroad  company  from  the  use  and  occupancy  of  said  canon, 
pass  or  defile,  for  the  purposes  of  its  road,  in  common  with  the  road  first  located, 
or  the  crossing  of  other  railroads  at  grade."  At  the  date  of  that  act  the  road 
of  the  Denver  Company,  as  we  have  seen,  had  not  been  located  through  the 
Grand  Canon  of  the  Arkansas.  But  it  had  a  subsisting  grant  of  a  right  of 
way  through  that  defile.  According,  therefore,  to  the  act  of  March  3,  1875, 
the  Canon  City  Company,  if  it  belonged  to  the  class  described  in  the  first  sec- 
tion of  the  act,  might,  for  the  purposes  of  its  road,  occupy  and  use  that  canon 
in  common  with  the  Denver  Company. 

Upon  this  branch  of  the  case,  the  first  contention  of  the  latter  company  is 
that  the  Canon  City  Company  was  not  "duly  organized  "'under  the  laws  of 
Colorado,  and,  therefore,  by  the  terms  of  the  act  of  March  3, 1875,  was  not  enti- 
tled to  its  benefits.  But  this  objection  is  not  well  taken.  The  articles  of 
incorporation  filed  by  that  company  seem  to  be  in  substantial  compliance  with 
the  statutes  of  Colorado.     This  objection  need  not  be  further  considered. 

But  its  right  to  claina  the  benefit  of  the  act  of  March  3,  1877,  is  impeached 
upon  the  further  ground  that  it  was  not  organized  in  good  faith,  for  the  pur- 
pose of  constructing  a  road  for  itself,  but  was  the  mere  instrument  of  the 
Atchison,  Topeka  <fe  Santa  Fe  Company,  by  whom  the  real  work  of  construc- 
tion through  the  canon  was  carried  on.     It  is  not  to  be  doubted,  under  the  evi- 
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dence,  that  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  is  the  active 
power  behind  all  the  movements  made  in  the  name  of  the  Canon  City  Com- 
jmny  for  the  occupation  of  the  canon,  and  that  the  former  company  or  some  of 
its  stockholders,  were  deeply  interested  in  the  success  of  the  movement  to 
drive  the  Denver  Company  from  the  Grand  Canon.  But  the  Canon  City 
Company  is  none  the  less  a  railroad  company,  duly  organized  under  the 
laws  of  Colorado.  It  is  therefore  embraced  by  the  very  letter  of  the  act  of 
March  3,  1875.  Wo  are  unable  to  perceive  upon  what  sound  principle  the 
courts  can  go  behind  its  regular  and  lawful  organization,  and  exclude  it  from 
the  rights  granted  by  that  act,  because  in  the  prosecution  of  its  work  it  de- 
rives assistance  or  accepts  aid  from  another  corporation  with  which  it  may 
choose  to  share  the  benefits  secured  under  the  act  of  congress. 

§  1607.  The  Canon  City  Company  is  entitled  to  the  right  of  way  through  the 
Big  Canon  upon  terms  to  be  prescribed  by  the  court 

Our  next  inquiry  is  as  to  the  extent  to  which  the  rights  of  the  Denver  Com- 
pany were  affected  or  modified  by  the  act  of  March  3,  1875.  When  that  act 
was  passed,  its  grant  of  the  right  of  way  by  the  act  of  June  8,  1872,  had  not 
been  acted  upon  as  to  the  Grand  Canon  of  the  Arkansas.  There  had  not  been 
on  March  3,  1875,  an  actual  location  of  its  line  through  that  defile,  nor  any 
occupancy  thereof,  in  good  faith,  for  the  purpose  of  constructing  its  road.  The 
five  years  originally  given  to  that  company,  within  which  to  complete  its  rail- 
way to  a  point  on  the  Kio  Grande  as  far  south  as  Santa  Fe,  expired  on  the  8th 
of  June,  1877.  Before,  however,  the  expiration  of  that  period,  the  time  was 
extended  to  ten  years  from  the  passage  of  the  original  act.  Now,  it  is  solely 
by  reason  of  such  extension  that  the  Denver  Company  had  the  right,  on  the 
19th  of  April,  1878,  to  take  possession  of  the  Grand  Canon,  and  prepare  for 
the  final  location  and  construction  of  its  road  through  that  pass.  When, 
therefore,  it  accepted  the  benefits  of  the  act  of  March  3,  1877,  it  must  be  held 
to  have  assented  to  the  provisions  of  the  act  of  March  3,  1875,  whereby  it  was 
declared,  in  the  interest  of  the  public,  that  any  other  railroad  company  duly 
organized  under  the  laws  of  any  state  or  territory  might  use  and  occupy  the 
canon,  for  the  purpose  of  its  road,  in  common  with  the  road  first  located.  At 
the  time  of  the  passage  of  the  act  of  March  3,  1875,  congress  had  become  con- 
vinced of  the  importance  to  the  country,  and  particularly  to  the  western  states, 
of' preserving  canons,  passes  and  defiles  in  the  public  domain  for  the  equal  and 
common  use  of  all  railroad  companies  organized  under  competent  state  or  ter- 
ritorial authority,  and  to  which  might  be  granted  by  national  authority  the 
right  of  way.  We  may  well  presume  that  the  extension  of  time  accorded  to 
the  Denver  Company  by  the  act  of  March  3,  1877,  would  not  have  been  given 
except  subject  to  the  conditions  contained  in  the  act  of  March  3,  1875.  This 
conclusion  renders  it  unnecessary  that  we  should,  in  this  case,  consider  whether 
congress  might  legally  have  subjected  the  Denver  Company,  without  its  con- 
sent, to  the  provisions  of  the  act  of  March  3,  1877,  had  that  company  actually 
located  and  cooitructed  its  road  in  or  through  the  Grand  Canon  within  five 
years  after  the  passage  of  the  act  of  June  8,  1872. 

It  results  from  what  we  have  said  that  the  court  below  erred  in  enjoining 
the  Denver  Company  from  proceeding  with  the  construction  of  its  road  in  the 
Grand  Canon.  The  decree,  as  entered,  can  only  be  sustained  upon  the  assump- 
tion that  the  Canon  City  Company  had  by  prior  occupancy  acquired  a  right 
superior  to  any  which  the  Denver  &  Rio  Grande  Railway  Company  had  to  use 

the  canon  for  the  purpose  of  constructing  its  road.    But  that  assumption,  we 
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have  seen,  is  not  sustained  by  the  evidence,  and  is  inconsistent  with  the  rights^ 
given  hy  the  acts  of  congress  to  the  Denver  Company.  The  Denver  Company 
should  have  been  allowed  to  proceed  with  the  construction  of  its  road  unob- 
structed  by  the  other  company.  Where  the  Grand  Canon  is  broad  enough  to 
enable  both  companies  to  proceed  without  interference  with  each  other  in  the 
construction  of  their  respective  roads,  they  should  be  allowed  to  do  so.  Bat  in 
the  narrow  portions  of  the  defile,  where  this  course  is  impracticable,  the  court, 
by  proper  orders,  should  recognize  the  prior  right  of  the  Denver  &  Rio  Grande 
Railway  Company  to  construct  its  road.  Further,  if  in  any  portion  of  the 
Grand  Canon  it  is  impracticable  or  impossible  to  lay  down  more  than  one  road- 
bed and  track,  the  court,  while  recognizing  the  prior  right  of  the  Denver  Com- 
pany to  construct  and  operate  that  track  for  its  own  business,  should  by  proper 
orders,  and  upon  such  terms  as  may  be  just  and  equitable,  establish  and  secure 
the  right  of  the  Canon  City  Compan}'^,  conferred  by  the  act  of  March  3,  1875, 
to  use  the  same  road-bed  and  track,  after  completion,  in  common  with  the 
Denver  Company. 

The  decrees  in  these  causes  are,  therefore,  reversed,  with  directions  to  set  aside 
the  order  granting  an  injunction  against  the  Denver  &  Rio  Grande  Railway 
Company,  and  also  the  order  dissolving  the  injunction  granted  in  its  favor,  and 
dismissing  its  bill.  By  proper  orders,  entered  in  each  suit,  the  court  below  will 
recognize  the  prior  right  of  that  company  to  occupy  and  use  the  Grand  Canon 
for  the  purpose  of  constructing  its  road  therein,  and  will  enjoin  the  Canon  City 
&  San  Juan  Railway  Company,  its  ofiScers,  agents,  servants  and  employees,  from 
interfering  with  or  obstructing  that  company  in  such  occupancy,  use  and  con- 
struction. It  may  be  that  during  the  pendency  of  these  causes  in  the  court 
below,  or  since  the  rendition  of  the  decrees  appealed  from,  the  Canon  City  & 
San  Juan  Railway  Company  has,  under  the  authority  of  the  circuit  court,  con- 
structed its  road-bed  and  track  in  the  Grand  Canon,  or  in  some  portion  thereof. 
In  that  event,  the  cost  thus  incurred  in  those  portions  of  the  canon  which  admit 
of  only  one  road-bed  and  track  for  railroad  purposes  may -be  ascertained  and 
provided  for  in  such  manner  and  upon  such  terms  and  conditions  as  the  equities 
of  the  parties  may  require.  The  court  will  make  such  further  orders  as  may 
be  necessary  to  give  effect  to  this  opinion. 

Mr.  Chief  Justice  Waftb  dissented. 

STRANG  V.  MONTGOMERY  &  EUFAULA  RAILROAD  COMPANY. 
(Circuit  Court  for  Alabama:  8  Woods,  618-620.    1870.) 

Statement  of  Facts. —  The  Montgomery  &  Eafaula  Kailroad  had  been  for 
several  years  in  the  hands  of  a  receiver,  having  been  mortgaged*  There  was  a 
bill  filed,  the  mortgage  was  foreclosed  and  all  the  property  of  the  company  sold 
to  Wadley.  The  case  came  up  on  a  petition,  two  questions  being  raised;  firsts 
whether  the  net  earnings  of  the  road  in  money,  which  was  in  the  hands  of  the 
receiver  at  the  time  of  the  sale,  passed  as  property  of  the  conif^ny  to  the  pur- 
chaser; and  second,  whether  the  rolling  stock  purchased  and  placed  upon  the 
road  by  the  receiver  in  the  course  of  his  administration  was  the  property  of  the 
company,  and  passed  to  the  purchaser  at  the  sale. 

§  I608.  The  net  eaimings  of  a  railway  while  in  the  hands  of  a  receiver  are 
in  custody  of  the  court  and  are  the  property  of  the  creditors. 

Opinion  by  Woods,  J. 

The  claim  of  the  purchaser,  that  the  money  in  the  hands  of  the  receiver 
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passed  to  him  by  the  sale  of  the  railroad  and  other  property  of  the  Montgomery 
&  Eufaala  Eailroad  Company,  has  nogroand  to  stand  on.  One  of  the  maia 
purposes  in  the  appointment  of  a  receiver  is,  that  the  income  of  the  railroad,  so 
far  as  not  used  in  the  preservation  of  the  property  and  conducting  the  business, 
may  be  applied  to  the  payment  of  its  mortgage  creditors.  If  surplus  earnings 
come  into  the  hands  of  the  receiver,  they  ought  to  be  distributed  to  the  credit- 
ors of  the  railroad  company,  in  the  order  of  their  priorities.  Such  is  the  con- 
stant practice  of  courts  of  equity.  The  surplus  earnings  of  a  railroad  in  the 
hands  of  a  receiver  are  not  the  property  of  the  railroad  company,  and  are  not 
included  in  a  general  description  of  its  property.  The  possession  of  the  money 
is  in  the  court,  and  the  equitable  title  to  it  is  in  the  creditors  of  the  railroad 
company.  Thus,  in  The  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.,  800,  the 
supreme  court  says:  ^^In  this  case,  upon  the  default  which  occurred,  the  mort- 
gagees had  the  option  to  take  personal  possession  of  the  mortgaged  premises, 
or  to  file  a  bill,  have  a  receiver  appointed  and  possession  delivered  to  him.  In 
either  case,  the  income  would  thereafter  have  been  theirs."  This  surplus  in  the 
bands  of  the  receiver  could  not,  therefore,  be  properly  described  as  the  property 
of  the- railroad  company,  because  it  was  not  its  property. 

§  1609.  Money  is  not  part  of  the  ^^ property  ^^  of  a  railway  company  so  as  to 
pass  by  a  sale  under  foreclosure, 

A  court  should  not  be  presumed  to  order  so  futile  a  thing  as  the  selling  of 
money,  unless  its  decree  to  that  effect  is  clear  and  specific.  The  decree  of  sale 
in  this  case  specifies  as  the  property  to  be  sold,  the  railroad  and  franchises  and 
immunities  of  the  company,  and  all  its  property,  including  road-bed,  right  of 
way,  depots,  shops,  tools,  rolling  stock,  real  estate,  and  all  other  property,  real, 
personal  and  mixed.  Such  a  description  of  property  does  not  apply  to  money. 
Under  the  celebrated  rule,  'Uhat  when  particular  words  are  followed  by  gen- 
eral ones,  as  if,  after  an  enumeration  of  second  classes  of  persons  and  things, 
there  is  added  ^and  all  others,'  the  general  words  are  restricted  in  meaning  to 
objects  of  the  like  kind  with  those  specified,'Mt  is  clear  that  money  is  not  in*- 
eluded  in  the  property  ordered  by  the  court  to  be  sold.  The  title  to  the  money 
did  not  pass  to  the  purchaser  of  the  railroad,  because  the  money  was  not  the 
property  of  the  railroad  company,  and  because,  even  if  it  bad  been,  it  is  not 
fairly  included  in  the  description  of  the  property  ordered  to  be  sold.  So  much, 
of  the  prayer  of  the  petition  as  asks  that  this  surplus  fund  be  paid  into  the  reg- 
istry of  the  court  for  distribution  among  the  creditors  of  the  railroad  company^ 
most  be  granted. 

§  1610*  VarSj  engines^  etCj  placed  on  a  raih^oad  hy  a  receiver  to  Tceep  up  the^ 
rolling  stocky  are  part  of  tlie  property  of  the  road,  and  pass  to  the  purchaser  hy  a 
mortgage  sale. 

The  next  question  to  be  settled  is,  did  the  cars  and  other  rolling  stock  pur- 
chased by  the  receiver  from  the  income  of  the  road  pass,  by  the  sale,  to  the 
purchaser?  The  mortgage  which  was  foreclosed  in  this  case  covered  not  only 
the  railroad  and  other  real  property,  but  also  the  cars,  engines  and  other  roll- 
ing stock,  and  all  descriptions  of  personal  property  owned  by  the  railroad  com- 
pany, or  to  be  thereafter  acquired.  The  road  and  its  equipments  constituted 
the  complete  and  entire  thing  which  was  covered  by  the  mortgage.  The  road, 
on  th€f  one  hand,  and  the  equipments  on  the  other,  were  useless  unless  held  and 
vsed  together.  One  of  the  purposes  to  be  accomplished  in  the  appointment  of 
a  receiver  was  the  preservation  of  the  mortgaged  property.  This  could  only 
be  done  by  repairing  the  track,  and  replacing  the  engines  and  cars  when 
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required.  Money  expended  for  either  of  these  purposes  becomes  incorporated 
into  the  corpics  of  the  mortgaged  property.  Money  expended  in  repairing  or 
rebuilding  a  bridge,  and  money  expended  in  repairing  a  locomotive  or  replac- 
ing one  that  had  been  destroyed  or  worn  out,  both  stand  on  the  same  footing. 
Such  expenditures  are  necessary  to  the  preservation  of  the  mortgaged*  property, 
and  enter  into  its  corpus.  The  claim  of  the  petitioners  is,  that  after  the  road 
passed  into  the  hands  of  the  receiver,  all  its  income  and  profits  became  their 
property  by  an  absolute  title,  and,  therefore,  that  the  engines  and  other  prop- 
erty purchased  with  such  income  and  profits  vest  in  them,  and  do  not  become 
a  part  of  the  mortgaged  property. 

What  are  the  creditors  entitled  to  out  of  the  income  and  profits  of  the  rail- 
road in  the  hands  of  a  receiver?  Clearly,  only  to  the  surplus  after  paying  the 
expenses  of  conducting  the  business  of  the  railroad,  and  preserving  the  property 
and  keeping  it  in  working  condition.  The  receiver  has  the  power,  and  it  is  his 
duty,  even  without  an  order  of  the  court,  to  apply  so  much  of  the  income  of 
the  property  as  may  be  necessary  to  its  care  and  preservation.  He  could  do 
this  in  spite  of  the  mortgagees.  But  in  this  case,  where  the  order  of  the  court 
directed  him  to  use  the  road  and  carry  on  its  business,  and  keep  it  ia  repair, 
there  can  be  no  question  as  to  his  right  and  duty.  All  outlays  made  by  him  in 
good  faith,  in  the  ordinary  course  of  the  business  of  the  road,  with  a  view  to 
advance  and  promote  its  interest,  and  to  render  it  profitable  and  successful, 
may  be  allowed  in  passing  his  accounts.  Such  outlay  may  include,  not  only  the 
keeping  the  road  and  its  buildings  and  rolling  stock  in  repair,  bat  also  provid- 
ing such  additional  accommodations  and  stock  as  the  necessities  of  the  business 
may  demand.  Cowdrey  v,  Eailroad  Co.,  1  Woods,  331.  If  the  receiver  has 
the  right  to  do'  these  things,  to  use  the  earnings  in  repairs  and  replacements  of 
the  road  and  its  eqiiipment,  how  can  it  be  said  that  the  mortgagees  are  enti- 
tled to  the  gross  income?  Can  they  demand  that  no  money  shall  be  expended 
in  repairs?  If  they  cannot,  it  is  because  they  are  not  entitled  to  such  part  of 
the  income  as  is  necessary  to  keep  the  property  in  repair.  They  are  entitled 
to  the  net  income.  That  portion  of  the  receipts  which  is  expended  in  carrying 
on  the  business  of  the  road  and  in  the  preservation  of  the  property  is  not  income. 
The  income  and  profits  is  the  surplus  after  all  expenses  and  repairs  and  necessary 
replacements  have  been  made.  The  mortgagees  are  entitled  to  that  surplus, 
and  nothing  more.  These  bondholders  might  as  well  claim  that  a  bridge  re- 
built by  the  receiver  did  not  pass  by  the  sale  as  to  claim  that  engines  and  cars 
put  upon  the  road,  and  necessary  to  keep  up  its  equipment  and  do  its  business, 
did  not  pass.  Money  so  expended  is  no  more  income  and  profit  than  money 
paid  to  engineers  and  brakemenfor  their  services. 

There  is  no  consideration  which  would  justify  the  court  in  holding  that  the 
purchasers  of  the  mortgaged  property  have  not  acquired  title  to  the  rolling 
stock  bought  by  the  receiver.  It  was  as  much  a  part  of  the  mortgaged  property 
as  the  iron  rails  put  on  the  track  by  him.  It  enhanced  the  value  of  the  prop- 
erty. The  railroad  brought  a  larger  sum  at  the  sale  by  reason  of  the  fact  that 
this  rolling  stock  had  been  placed  upon  it.  The  mortgagees  have  received  the 
benefit  of  this  property  in  the  increased  price  which  the  railroad  brought  at 
the  sale.  They  cannot  keep  the  price  of  the  property  and  claim  the  property 
too.  In  accordance  with  these  views,  I  must  hold  that  the  purchaser  is  entitled 
to  the  engines,  cars  and  other  personal  property  referred  to  in  the  petition,  and 
that  so  much  of  the  prayer  of  the  petition  as  asks  that  the  purchasers  be  required 
to  deliver  up  said  property,  in  order  that  it  may  be  sold  again,  must  be  denied. 
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UNITED  STATES  v.  UNION  PACIFIC  RAILROAD  COMPANY. 

(1  Otto,  72-91.    1875.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Davis. 

Statement  op  Facts. —  The  Union  Pacific  Eailroad  Company,  conceding  the 
right  of  the  government  to  retain  one-half  of  the  compensation  due  it  for  the 
transportation  of  the  mails,  military  and  Indian  supplies,  and  apply  the  same  to 
reimburse  the  government  for  interest  paid  by  it  on  bonds  issued  to  the  corpo- 
ration to  aid  in  the  construction  of  its  railroad  and  telegraph  line,  seeks  to  es- 
tablish by  this  suit  its  claim  to  the  other  moiety.  The  United  States,  on  the 
other  hand,  having  paid  interest  on  these  bonds  in  excess  of  the  sums  credited 
to  the  company  for  services  rendered  by  it,  insist  upon  their  right  to  withhold 
payment  altogether.  One  of  the  grounds  on  which  this  right  is  sought  to  be 
maintained  is  by  reason  of  the  general  right  of  set-oflf,  which,  as  a  general 
proposition,  exists  in  the  government,  and  is  commonly  exercised  by  it  when 
settling  with  those  having  claims  against  it.  But,  manifestly,  the  rules  appli- 
cable to  ordinary  claimants  for  services  rendered  the  United  States  do  not  apply 
to  this  controversy.  The  bonds  in  question  were  issued  in  pursuance  of  a 
scheme  to  aid  in  the  construction  of  a  great  national  highway.  •  In  themselves 
they  do  not  import  any  obligation  on  the  part  of  the  corporation  to  pay ;  and 
whether,  when  the  United  States  have  paid  interest  on  them,  a  liability  to 
refund  it  is  imposed  on  the  company,  depends  wholly  on  the  conditions  on 
which  the  bonds  were  delivered  to  and  received  by  it.  These  conditions  are 
embodied  in  the  legislation  of  congress  on  the  subject,  and  if,  on  a  fair  inter- 
pretation of  it,  the  corporation  is  found  to  be  now  a  debtor  to  the  United 
States,  the  deduction  for  interest  paid  on  the  bonds  can  be  lawfully  made. 
But,  if  ibe  converse  of  this  proposition  is  true,  the  government  cannot  right- 
fully withhold  from  the  corporation  one-half  of  its  earnings. 

§  1611.  T/ie  will  of  congress  is  to  be  aacerHmed  by  the  language  of  its  enact- 
ments, although  the  history  of  the  times  may  be  referred  to  by  the  court,  but  not 
the  views  or  nudives  of  individual  legislators. 

In  construing  an  act  of  congress,  we  are  not  at  liberty  to  recur  to  the  views 
of  individual  members  in  debate,  nor  to  consider  the  motives  which  influenced 
them  to  vote  for  or  against  its  passage.  The  act  itself  speaks  the  will  of  con- 
gress, and  this  is  to  be  ascertained  from  the  language  used.  But  courts,  in  con- 
struing a  statute,  may  with  propriety  recur  to  the  history  of  the  times  when  it 
was  passeil ;  and  this  is  frequently  necessary  in  order  to  ascertain  the  reason  as 
well  as  the  meaning  of  particular  provisions  in  it.  Aldridge  v,  Williams,  3 
How.,  24;  Preston  v.  Browder,  1  Wheat.,  120. 

§  1613.  History  and  circumstances  under  which  the  Union  Pacific  Railroad 
Company  was  chartered. 

Many  of  the  provisions  in  the  original  act  of  1862  are  outside  of  the  usual 
course  of  legislative  action  concerning  grants  to  railroads,  and  cannot  be  prop- 
erly construed  without  reference  to  the  circumstances  which  existed  when  it 
was  passed.  The  war  of  the  rebellion  was  in  progress;  and,  owing  to  compli- 
cations with  England,  the  country  had  become  alarmed  for  the  safety  of  our 
Pacific  possessions.  The  loss  of  them  was  feared  in  case  those  complications 
should  result  in  an  open  rupture;  but,  even  if  this  fear  were  groundless,  it  was 
quite  apparent  that  we  were  unable  to  furnish  that  degree  of  protection  to  the 
people  occupying  them  which  every  government  owes  to  its  citizens.    It  is  true, 
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the  threatened  danger  was  happil}"  averted ;  but  wisdom  pointed  oat  the  neces- 
sity of  making  suitable  provision  for  the  future.  This  could  be  done  in  no  bet- 
ter way  than  by  the  construction  of  a  railroad  across  the  continent.  Such  a 
road  would  bind  together  the  widely  separated  parts  of  our  common  country, 
and  furnish  a  cheap  and  expeditious  mode  for  the  transportation  of  troops  and 
supplies.  If  it  did  nothing  more  than  afford  the  required  protection  to  the 
Pacific  states,  it  was  felt  that  the  government,  in  the  performance  of  an  imper- 
ative duty,  could  not  justly  withhold  the  aid  necessary  to  build  it;  and  so 
strong  and  pervading  was  this  opinion  that  it  is  by  no  means  certain  that 
the  people  would  not  have  justified  congress  if  it  had  departed  from  the 
then  settled  policy  of  the  country  regarding  works  of  internal  improve- 
ment, and  charged  the  government  itself  with  the  direct  execution  of  the 
enterprise. 

This  enterprise  was  viewed  as  a  national  undertaking  for  national  purposes, 
and  the  public  mind  was  directed  to  the  end  in  view,  rather  than  to  the  partic- 
ular means  of  securing  it.  Although  this  road  was  a  military  necessity,  there 
were  other  reasons  active  at  the  time  in  producing  an  opinion  for  its  comple- 
tion besides  the  protection  of  an  exposed  frontier.  There  was  a  vast  unpeopled 
territory  lying  between  the  Missouri  and  Sacramento  rivers,  which  was  practi- 
cally worthless  without  the  facilities  afforded  by  a  railroad  for  the  transporta- 
tion of  persons  and  property.  With  its  construction,  the  agricultural  and 
mineral  resources  of  this  territory  could  be  developed,  settlements  made  where 
settlements  were  possible,  and  thereby  the  wealth  and  power  of  the  United 
States  largely  increased ;  and  there  was  also  the  pressing  want,  in  time  of  peace 
even,  of  an  improved  and  cheaper  method  for  the  transportation  of  the  mails, 
and  of  supplies  for  the  army  and  the  Indians.  It  was  in  the  presence  of  these 
facts  that  congress  undertook  to  deal  with  the  subject  of  this  railroad.  The 
difficulties  in  the  way  of  building  it  were  great,  and  by  many  intelligent  per- 
sons considered  insurmountable. 

Although  a  free  people,  when  resolved  upon  a  course  of  action,  can  accom- 
plish great  results,  the  scheme  for  building  a  railroad,  two  thousand  miles  in 
length,  over  deserts,  across  mountains,  and  through  a  country  inhabited  by 
Indians  jealous  of  intrusion  upon  their  rights,  was  universally  regarded  at  the 
time  as  a  bold  and  hazardous  undertaking.  It  is  nothing  to  the  purpose  that 
the  apprehended  difficulties  in  a  great  measure  disappeared  after  trial,  and  that 
the  road  was  complqted  at  less  cost  of  time  and  money  than  had  been  consid- 
ered possible.  !No  argument  can  be  drawn  from  the  wisdom  that  oomes  after 
the  fact.  Congress  acted  with  reference  to  a  state  of  things  believed  at  the 
time  to  exist;  and,  in  interpreting  its  legislation,  no  aid  can  be  derived  from 
subsequent  events.  The  project  of  building  the  road  was  not  conceived  for 
private  ends;  and  the  prevalent  opinion  was,  that  it  could  not  be  worked  out 
by  private  capital  alone.  It  was  a  national  work,  originating  in  national 
necessities,  and  requiring  national  assistance.  The  policy  of  the  country,  to  saj'^ 
nothing  of  the  supposed  want  of  constitutional  power,  stood  in  the  way  of  the 
United  States  takmg  the  work  into  its  own  hands.  Even  if  this  were  not  so, 
reasons  of  economy  suggested  that  it  were  better  to  enlist  private  capital  and 
enterprise  in  the  project  by  offering  the  requisite  inducements.  Congress  under- 
took to  do  this  in  order  to  promote  the  construction  and  operation  of  a  work 
deemed  essential  to  the  security  of  great  public  interests. 

It  is  true,  the  scheme  contemplated  profit  to  individuals;  for,  v/ithouta  rear 

Bonable  expectation  of  this,  capital  could  not  be  obtained,  nor  the  requisite 
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-skill  and  enterprise.  But  this  consideration  does  not  in  itself  change  the  rela- 
tion of  the  parties  to  this  suit.  This  might  have  been  so  if  the  government 
had  incorporated  a  company  to  advance  pi'ivate  interests,  and  agreed  to  aid  it 
on  account  of  the  supposed  incidental  advantages  which  the  public  would  de- 
rive from  the  completion  of  the  projected  railway.  But  the  primary  object  of 
the  government  was  to  advance  it^  own  interests,  and  it  endeavored  to  engage 
individual  co-operation  as  a  means  to  an  end, —  the  securing  a  road  which  could 
be  used  for  its  own  purposes.  The  obligations,  therefore,  which  were  imposed 
on  the  company  incorporated  to  build  it  must  depend  on  the  true  meaning  of 
the  enactment  itself,  viewed  in  the  light  of  contemporaneous  history. 

It  has  been  observed  by  this  court  that  the  title  of  an  act,  especially  in  con- 
gressional legislation,  furnishes  little  aid  in  the  construction  of  it,  because  the 
body  of  the  act,  in  so  many  cases,  has  no  reference  to  the  matter  specified  in 
the  title.  Had  den  v.  The  Collector,  5  Wall.,  110.  This  is  true,  and  we  have 
DO  disposition  to  depart  from  this  rule;  but  the  title,  even,  of  the  original  act 
of  1S62,  incorporating  the  appellee,  seems  to  have  been  the  subject  of  special 
consideration,  for  it  truly  discloses  the  general  purpose  of  congress  in  passing 
it.  It  is  ^'An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  Una 
from  the  Missouri  river  to  the  Pacific  ocean,  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  military  and  other  purposes."  That  there 
should,  however,  be  no  doubt  of  the  national  character  of  the  contemplated 
work,  the  body  of  the  act  contains  these  significant  words:  *^  And  the  better 
to  accomplish  the  object  of  this  act, —  namely,  to  promote  the  public  interest 
and  welfare  by  the  construction  of  said  railroad  and  telegraph  line,  and  keep- 
ing the  same  in  working  order,  and  to  secure  to  the  government  at  all  times 
(but  particularly  in  time  of  war)  the  use  and  benefits  of  the  same  for  postal, 
•military  and  other  purposes, —  congress  may  at  anytime,  having  due  regard 
for  the  rights  of  said  companies  named  herein,  add  to,  alter,  amend  or  repeal 
this  act."  12  Stat.,  p.  497.  Indeed,  the  whole  act  contains  unmistakable  evi- 
dence that,  if  congress  was  put  to  the  necessity  of  carrying  on  a  great  public 
•enterprise  by  the  instrumentality  of  private  corporations,  it  took  care  that 
there  should  be  no  misunderstanding  about  the  objects  to  be  attained,  or  the 
motives  which  influenced  its  action. 

If  it  had  been  equally  explicit  in  the  provision  regarding  the  bonds  to  be 
issued  in  aid  of  the  company,  there  would  have  been  no  occasion  for  this  suit. 
Bat  even  iq  this  particular,  looking  to  the  motives  which  prompted  the  act  and 
to  the  objects  intended  to  be  effected  by  it,  we  do  not  think  there  is  any  serious 
-difficulty  in  getting  at  the  true  meaning  of  congress.  The  act  itself  was  an 
experiment.  It  must  be  considered  in  the  nature  of  a  proposal  to  enterprising 
men  to  engage  in  the  work;  for,  with  the  untried  obstacles  in  the  way,  there 
was  no  certainty  that  capital  could  be  enlisted.  If  enlisted  at  all,  it  could  only 
be  on  conditions  which  would  insure,  in  case  of  success,  remuneration  propor- 
tionate to  the  risk  incurred.  The  proffered  aid  was  in  lands  and  interest- 
bearing  bonds  of  the  United  States.  There  is  no  controversy  about  the  terms 
on  which  the  lands  were  granted;  and  the  only  point  with  which  we  have  to 
•deal  relates  to  the  nature  and  extent  of  the  obligation  imposed  by  congress  on 
the  company  to  pay  these  bonds.  It  is  not  doubted  that  the  government  was 
to  be  reimbursed,  both  principal  and  interest;  but  the  precise  question  for 
•decision  is,  whether  the  company  was  required  to  pay  the  interest  before  the 
matarity  of  the  principal. 
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§  1  CI  3.  United  States  hands  were  issued  in  aid  oftl^e  Union  Pacific  liailroad 
Company y  secured  hy  lien  on  its  property > 

The  solatioD  of  this  question  depends  upon  the  meaning  of  the  fifth  and 
sixth  sections  of  the  original  act  of  1862,  and  the  fifth  section  of  the  amenda- 
tory act  of  1864.  The  fifth  section  of  the  original  act  contains  the  undertak- 
ing of  the  government,  and  the  sixth  defines  the  obligation  of  the  company. 
By  the  fifth  it  is  provided  that,  on  the  completion  of  the  road  in  sections  of 
forty  miles,  there  shall  be  issued  and  delivered  to  the  company  a  certain  num- 
ber of  interest-bearing  bonds  of  thb  United  States,  maturing  thirty  years  after 
date,  with  interest  payable  semi-annually.  And  "  to  secure  the  repayment  to 
the  United  States,  as  ^hereinafter  provided^  of  the  amount  of  said  bonds, 
together  with  all  interest  thereon  which  shall  have  been  paid  by  the  United 
States,"  it  is  further  provided  that  the  issue  and  delivery  of  the  bonds  shall 
constitute  a  first  mortgage  on  the  property  of  the  company,  with  a  right  re- 
served to  the  government  to  declare  a  forfeiture  and  take  possession  of  the 
road  and  telegraph  line  in  case  ''of  the  refusal  or  failure  of  the  company  to 
reJeem  said  bonds,  or  any  part  of  them,  when  requested  to  do  so  by  the  secre- 
tary of  the  treasury,  in  accordance  with  the  provisions  of  the  a^L^^  The  mani- 
fest purpose  of  this  section  is  to  take  a  lien  on  the  property  of  the  corporation 
for  the  ultimate  redemption  of  the  bon4s,  principal  and  interest;  but  the  man- 
ner and  time  of  redemption  are  left  for  further  provision. 

§  1614.  the  United  States  was  to  pay  the  interest  on  such  honds  in  the 

first  instance. 

That  the  government  was  expected,  in  the  first  instance,  to  pay  the  interest 
is  clear  enough ;  for  the  mortgage  was  tdken  to  secure  the  repayment  of  the 
bonds,  "together  with  all  interest  thereon  which  shall  have  been  paid  by  the 
United  States."  This  phrase  implies  a  prior  payment  by  the  United  States, 
whatever  may  be  the  duty  of  the  corporation  in  regard  to  reimbursement  as 
subsequently  defined.  Besides  this,  when  repayment  is  spoken  of,  it  is  under- 
stood that  something  has  been  advanced  which  is  to  be  paid  back.  Apart  from 
this,  had  it  been  the  intention  that  the  corporation  itself  should  pay  the  in- 
terest as  it  fell  due;  apt  words  denoting  such  a  purpose  would  have  been  used. 
But  when  and  how  the  reimbursement  was  to  be  made  was  declared  to  be  "  as 
hereinafter  provided,"  —  that  is,  in  conformity  with  the  terms  prescribed  in 
another  portion  of  the  act;  and  that  this  is  so  is  evident  enough  from  the  lat- 
ter part  of  the  section,  which  directs  the  secretary  of  the  treasury  to  enforce 
the  forfeiture  and  take  possession  of  the  road  on  failure  of  the  corporation  to 
redeem  said  bonds,  or  any  part  of  them  (referring  to  the  different  periods  of 
their  issue),  according  to  the  plan  of  redemption  thus  provided,  or,  in  other 
words,  *'  in  accordance  with  the  provisions  of  this  act." 

§  1615.  Obligations  of  the  Union  Pacific  Railroad  Company  to  tJie  govern-- 
ment  to  pay  principal  and  interest  of  bonds  issued  in  aid  of  it. 

The  obligations  imposed  on  the  corporation,  or  assumed  by  it,  in  relation  to 

the  Repayment  of  the  bonds,  are  set  forth  entire  in  the  sixth  section;  which, 

on  account  of  its  importance,  is  here  given  at  length:  "Section  6.  And  be  it 

further  enacted,  that  the  grants  aforesaid  are  made  upon  condition  tluit  said 

company  shall  pay  said  bonds  ai,  Tnaturity^  and  shall  keep  said  railroad   and 

telegraph  line  in  repair  and  use,  and  shall  at  all  times  transmit  dispatches  over 

said  telegraph  line,  and  transport  mails,  troops  and  munitions  of  war,  supplies. 

and  public  stores,  upon  said  railroad,  for  the  government,  whenever  required  to 
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do  so  hj  any  department  thereof;  and  that  the  government  shall  at  all  times 
have  the  preference  in  the  use  of  the  same  for  all  the  purposes  aforesaid  (at  fair 
and  reasonable  rates  of  compensation,  not  to  exceed  the  amounts  paid  by  pri- 
vate parties  for  the  same  kind  of  service);  and  all  compensations  for  services 
rendered  for  the  government  shall  be  applied  to  the  payment  of  said  bonds  and 
interest  until  the  whole  amount  is  fully  paid.  Said  company  may  also  pay  the 
United  States,  wholly  or  in  part,  in  the  same  or  other  bonds,  treasury  notes, 
or  other  evidences  of  debt  against  the  United  States,  to  be  allowed  at  par; 
and  after  said  road  is  completed^  until  said  bonds  and  interest  are  paid,  at  least 
five  per  centum  of  the  net  earnings  of  said  road  shall  also  be  annually  applied  to 
the  payment  thereof." 

Leaving  out  of  consideration  the  parts  of  this  section  not  pertinent  to  the 
present  inquiry,  there  are  three  things,  and  three  only,  which  the  corporation 
is  required  to  do  concerning  the  bonds  in  controversy.  1st.  To  pay  said  bonds 
at  maturity.  2d.  To  allow  the  government  to  retain  the  compensation  due  the 
corporation  for  services  rendered,  and  apply  the  same  to  the  payment  of  the 
bonds  and  interest  until  the  whole  amount  is  fully  paid.  3d.  To  pay  over  to 
the  government,  after  the  road  shall  have  been  fully  completed,  five  per  cent, 
of  the  net  earnings  of  the  road,  to  be  appropriated  to  the  payment  of  the  bonds 
and  interest. 

§  1616.  "  Maturity  ^^  of  bonds  means  the  tims  fixed  for  the  payment  of  their 
principal^  not  of  their  interest. 

If  the  language  used  is  taken  in  its  natural  and  obvious  sense,  there  can  be 
no  difficulty  in  arriving  at  the  meaning  of  the  condition  "to  pay  said  bonds  at 
maturity."  As  commonly  understood,  the  word  "maturity,"  in  its  application 
to  bonds  and  other  similar  instruments,  refers  to  the  time  fixed  for  their  pay- 
ment, which  is  the  termination  of  the  period  they  have  to  run.  The  bonds  in 
question  were  bonds  of  the  United  States,  promising  to  pay  to  the  holder  of 
them  $1,000  thirty  years  after  date,  and  the  interest  every  six  months.  This 
obligation  the  government  was  required  to  perform;  and,  as  the  bonds  were 
issued  and  delivered  to  the  corporation  to  be  sold  for  the  purpose  of  raising 
money  to  construct  its  road,  it  is  insisted  that  congress  must  have  meant  to 
impose  a  corresponding  obligation  on  the  corporation.  In  support  of  this  con- 
struction, it  is  sought  to  give  to  the  word  "maturity"  a  double  signification, 
applying  it  to  each  payment  of  interest  as  it  falls  due,  as  well  as  to  the  princi- 
pal. But  this  is  extending,  contrary  to  all  legal  rules,  the  operation  of  words 
by  a  forced  construction  beyond  their  real  and  ordinary  meaning.  Courts  can- 
not supply  omissions  in  legislation,  nor  afford  relief  because  they  are  supposed 
to  exist.  "We  are  bound,"  said  Justice  BuUer,  in  an  early  case  in  the  king's 
bench,  "to  take  the  act  of  parliament  as  they  have  made  it;  a  casus  omissus 
can  in  no  case  be  supplied  by  a  court  of  law,  for  that  would  be  to  make  laws; 
nor  can  I  conceive  that  it  is  our  province  to  consider  whether  such  a  law 
that  has  been  passed  be  tyrannical  or  not."  Jones  v.  Smart,  1  Term  R, 
44-52. 

Lord  Chief  Baron  Eyre,  in  Gibson  v.  Minet,  1  H.  Black.,  669-614,  said,  "I 
venture  to  la}'  it  down  as  a  general  rule  respecting  the  interpretation  of  deeds, 
th^tt  all  latitude  of  construction  must  submit  to  this  restriction;  namely,  that 
the  words  may  bear  the  sense  which  by  construction  is  put  upon  them.  If  we 
step  beyond  this  line,  we  no  longer  construe  men's  deeds,  but  make  deeds  for 
them."  This  rule  is  as  applicable  to  a  statute  as  to  a  deed.  The  words  "  to 
pay  said  bonds  at  maturity  "  do  not  bear  tlie  sense  which  is  sought  to  be  at- 
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tributed  to  tbeto.  They  evidently  imply  an  obligation  to  pay  both  principal 
and  interest  when  the  time  fixed  for  the  payment  of  the  principal  has  arrived, 
but  not  to  pay  the  interest  as  it  accraes.  It  is  one  thing  to  be  required  to  pay 
principal  and  interest  when  the  bonds  have  reached  maturity,  and  a  wholly  dif- 
ferent thing  to  be  required  to  pay  the  interest  every  six  months,  and  the  prin- 
cipal at  the  end  of  thirty  years.  The  obligations  are  so  different  that  they 
cannot  both  grow  out  of  tlie  words  employed;  and  it  is  necessary  to  superadd 
other  words  in  order  to  include  the  payment  of  semi-annual  interest  as  it  falls 
due.  Neither  on  principle  nor  authority  is  such  a  plain  departure  from  the  ex- 
press letter  of  the  statute  warranted,  especially  when  it  leads  to  so  great  change 
in  the  condition  annexed  to  the  grant. 

The  failure  to  perform  that  condition  is  a  cause  of  forfeiture.    If  the  natural 
meaning  of  the  words  be  adopted  as  the  true  meaning,  there  can  be  no  for- 
feiture until  the  bonds  themselves  have  matured.     On  the  contrary,  if  the  con- 
struction contended  for  be  allowed,  the  grant  is  subject  to  forfeiture  on  each 
occasion  that  six  months'  interest  falls  due  and  is  not  met  by  the  corporation. 
It  would  require  a  pretty  large  inference  to  draw  from  the  language  used, 
authority  to  vary  in  a  particular  so  essential  the  terms  of  a  condition  assumed 
by  the  corporation  when  it  assented  to  the  act.     Besides  this,  when  congress 
imposed  this  condition,  it  well  knew  that  the  undertaking  of  the  government 
bound  it  to  pay  interest  every  six  months,  and  the  principal  at  the  time  the 
bond  matured.     With  this  knowledge,  dealing  as  it  did  with  the  relations  the 
company  was  to  bear  to  the  government  on  the  receipt  of  these  bonds,  it  would, 
had  it  intended  to  exact  the  payment  of  interest  before  their  maturity,  have 
declared  its  purpose  in  unequivocal  language.     But  if  the  words  "  to  pay  said 
bonds  at  maturity  "  do  not  give  notice  that  this  exaction  was  intended,  neither 
do  the  other  provisions  of  the  sixth  section.     They  created  no  obligation  to 
keep  down  the  interest,  nor  were  they  so  intended.     The  provision  for  retain- 
ing the  amount  due  for  services  rendered,  and  applying  it  towards  the  general 
indebtedness  of  the  company  to  the  government,  cannot  be  construed  into  a 
requirement  that  the  company  shall  pay  the  interest  from  time  to  time,  and 
the  principal  when  due.     It  was  in  the  discretion  of  congress  to  make  this 
requirement,  and  then,  as  collateral  to  it,  provide  a  special  fund  or  funds  out  of 
which  the  principal  could  be  discharged.    This  congress  did  not  choose  to  do, 
but  rested  satisfied  with  the  entire  property  of  the  company  as  security  for  the 
ultimate  payment  of  the  principal  and  interest,  and,  in  the  mean  time,  with 
special  provisions  looking  to  the  i*eimbursement  of  the  government  for  interest 
paid  by  it,  and  to  the  application  of  the  surplus,  if  any  remained,  to  discharge 
the  principal.     The  company,  for  obvious  reasons,  might  be  very  willing  to 
accept  the  bonds  on  these  terms,  and  very  unwilling  to  make  an  absolute  prom- 
ise to  pay  the  interest  as  it  accrued.     If  it  were  in  a  condition,  either  during 
the  progress  or  on  the  completion  of  the  road,  to  earn  anything,  there  would 
be  no  hardship  in  applying  the  compensation  due  it;  but,  as  can  be  readily 
seen,  if  it  were  required  to  raise  monej'^  every  six  months  to  pay  interest,  when 
all  its  available  means  were  necessary  to  the  prosecution  of  the  work,  the  bur- 
den might  be  very  heavy.     Congress  did  not  see  fit  to  impose  it,  and  thus  place 
the  company  in  a  position  to  incur  a  forfeiture  of  all  its  grants  in  case  of  failure 
to  provide  the  means  to  pay  current  interest.     Besides,  it  is  fair  to  infer  that 
congress  supposed  that  the  services  to  be  rendered  by  the  company«to  the  gov- 
ernment would  equal  the  interest  to  be  paid.     That  this  was  not  an  unrea- 
sonable expectation  is  shown  by  the  published  statistics  of  the  vast  cost  of 
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transporting  military  and  naval  stores  and  the  mails  to  the  Pacific  coast  by  the 
modes  of  transit  then  in  use. 

The  views  presented  on  the  provision  for  retaining  the  compensation  are 
equally  applicable  to  the  provision  that,  after  the  road  is  completed,  five  per 
cent,  of  its  net  earnings  shall  be  annibally  applied  to  the  payment  of  bonds  and 
interest.  It  is  not  perceived  how,  on  any  principle  of  construction,  an  obliga- 
tion of  the  corporation  to  pay  the  interest  on  the  bonds  every  six  months  after 
they  shall  have  been  issued  can  be  based  on  this  provision,  any  more  than  on 
the  other.  Each  created  a  reserved  fund,  out  of  which  the  government  was  to 
be  reimbursed,  *a  the  first  instance,  the  interest  it  had  paid,  leaving  the  surplus, 
if  any,  to  be  applied  to  the  payment  of  the  principal. 

In  addition  to  all  that  has  been  said,  there  is  enough  in  the  scheme  of  the 
act,  and  in  the  purposes  contemplated  by  it,  to  show  that  congress  never  in- 
tended to  impose  on  the  corporation  the  obligation  to  pay  current  interest. 
The  act,  as  has  been  stated,  was  passed  in  the  midst  of  war,  when  the  means 
for  national  defense  were  deemed  inadequate,  and  the  public  mind  was  alive  to 
the  necessity  of  uniting  by  iron  bands  the  destiny  of  the  Pacific  and  the  Atlan- 
tic states.  Confessedly,  the  undertaking  was  beyond  the  ability  of  unaided 
private  capital.  Only  by  the  helping  hand  of  congress  could  the  problem,  dif- 
ficult of  solution  under  the  mo^t  favorable  circumstances,  be  worked  out.  Local 
business,  as  a  source  of  profit,  could  not  be  expected  while  the  road  was  in 
course  of  construction,  on  account  of  the  character  of  the  country  it  traversed; 
and  whether,  when  completed,  it  would  prove  valuable  as  an  investment  was  a 
question  for  time  to  determine.  But  vast  as  was  the  work,  limited  as  were 
the  private  resources  to  build  it,  the  growing  wants,  as  well  as  the  existing  and 
future  military  necessities  of  the  country,  demanded  that  it  be  completed. 
Under  the  stimulus  of  these  considerations,  congress  acted,  not  for  the  benefit 
of  private  persons,  nor  in  their  interest,  but  for  an  object  deemed  essential  to 
the  securit}'  as  well  as  to  the  prosperity  of  the  nation. 

Compelled  as  it  was  to  incorporate  a  private  company  to  accomplish  its 
object,  it  proffered  the  terms  on  which  it  would  lend  its  aid.  If  deemed  too 
liberal  now,  they  were  then  considered,  with  the  lights  before  it,  not  more  than 
sufficient  to  engage  the  attention  of  enterprising  men,  who,  if  not  themselves 
possessing  capital,  were  in  a  position  to  command  the  use  of  it.  These  terms 
looked  to  ultimate  securitv  rather  than  immediate  reimbursement,  inasmuch  as 
the  corporation  would  require  all  its  available  means  in  construction ;  and  to 
require  it,  while  the  work  was  in  progress,  to  keep  down  the  interest  on  the 
bonds  of  the  United  States,  might  seriously  cripple  the  enterprise  at  a  time 
when  the  primary  object  of  congress  was  to  advance  it.  There  could,  how- 
ever, be  no  reasonable  objection  to  the  application  "of  all  compensation  for 
services  rendered  for  the  government "  from  the  outset,  and  of  **  five  per  cent. 
of  the  net  earnings  after  the  completion  of  the  road  "  to  the  payment  of  the 
bonds  and  interest.  These  exactions  were  accordingly  made.  Of  necessity 
there  were  risks  to  be  taken  in  aiding  with  money  or  bonds  an  enterprise 
unparalleled  in  the  history  of  any  free  people,  the  completion  of  which,  if 
practicable  at  all,  would  require,  as  was  supposed,  twelve  years.  But  these 
risks  were  common  to  both  parties.  Congress  was  obliged  to  assume  its  share, 
and  advance  the  bonds,  or  abandon  the  enterprise;  for  clearly  the  grant  of 
lands,  however  valuable  after  the  road  was  finished,  could  not  be  available  as 
a  resource  for  building  it.  If  the  road  were  a  success,  in  addition  to  the  bene- 
fits it  would  confer  on  the  United  States,  the  corporation  would  be  in  a  situatioa 
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to  repay  the  advances  for  interest  and  the  principal  when  due.  If,  on  the  con- 
trary, it  proved  to  be  a  failure,  subjecting  the  private  persons  who  invested 
their  capital  in  it  to  a  total  loss,  there  would  be  left  the  entire  property  of  the 
corporation,  of  which  immediate  possession  could  be  taken  by  the  governtncQt 
on  a  declaration  of  forfeiture. 

The  circumstances  under  which  the  act  of  1862  was  passed,  the  purposes  to 
be  accomplished  by  it,  and  its  scope  and  effect,  are  inconsistent  with  the  posi- 
tion assumed  by  the  appellant.  Notwithstanding  the  favorable  terms  proposed 
by  congress,  the  enterprise  languished.  The  effect  of  this  was  the  amendatory 
act  of  1864.  By  it  the  grant  of  lands  was  doubled,  a  second  in  lieu  of  a  first 
mortgage  accepted  by  the  government,  and  a  provision  inserted  that  "  only 
one-half  of  the  compensation  for  services  rendered  for  the  government  by  said 
companies  (meaning  this  and  the  auxiliary  companies  incorporated  at  the  same 
time)  shall  be  required  to  be  applied  to  the  payment  of  the  bonds  issued  by  the 
government  in  aid  of  the  construction  of  said  road." 

This  provision  was,  without  doubt,  intended  merely  to  modify  the  original 
act,  so  as  to  allow  the  government  to  retain  only  one-half  of  such  compensa- 
tion, instead  of  all.  That  act  applied  the  whole  compensation  ^'  to  pay  the 
bonds  and  interest;  "  and  it  cannot  be  supposed  that  congress  intended  to  re- 
linquish the  right  thereby  secured  to  make  the  application  in  the  first  place  to 
the  interest,  and  then  to  the  principal.  The  purpose  could  have  been  nothing 
more  than  to  surrender  the  right  to  retain  the  wliole  of  the  companies'  earnings 
for  services  to  the  government  and  to  accept,  in  lieu  of  it,  the  right  to  retain  the 
half.  This  very  material  change  was  intended,  doubtless,  as  a  substantial 
favor  to  the  companies;  but,  on  the  principle  contended  for  by  the  appellant, 
it  would  be  of  no  value.  Of  what  possible  advantage  could  it  be  to  them  to 
receive  one-half  of  their  earnings,  if  they  were  subject  to  a  suit  to  recover 
it  back  as  soon  as  it  was  paid?  And  this  is  the  effect  of  the  provision,  if  they 
are  debtors  to  the  government  on  every  semi-annual  payment  of  interest. 
They  could  not,  in  the  nature  of  things,  have  accepted  the  stipulation  with  an 
understanding  that  any  such  effect  would  be  given  it.  If  the  government  con- 
sents to  diminish  its  security,  so  that  only  half  of  the  money  due  for  services 
is  to  be  applied  to  the  payment  of  the  interest  or  principal,  what  is  to  be- 
come of  the  other  half?  There  is  no  implication  that  the  government  shall 
keep  it;  and,  if  not,  who  is  to  get  it?  Assuredly  the  compaTiies  who  have 
earned  it. 

It  is  very  clear  that  the  congress  of  1864  did  not  suppose,  in  making  this 
concession,  that  it  would  be  barren  of  results;  but,  as  the  rights  of  the  parties 
have  been  settled  by  the  construction  given  to  the  original  provision  on  this 
subject,  it  is  unnecessary  to  consider  the  question  further.  The  practice  for  a 
series  of  years  was  in  conformity  with  the  views  we  have  taken  of  the  effect 
of  the  charter,  until  the  secretary  of  the  treasury  withheld  the  payment  of 
the  money  earned  by  the  companies  for  services  rendered  the  government 
His  action  brought  the  subject  to  the  attention  of  congress;  and  the  act  of 
March  3,  1871  (16  Stat.,  p.  525,  sec.  9),  was  passed,  directing  that  one-half  of 
the  money  due  the  Pacific  railroad  companies  for  services  rendered  either 
"  heretofore  or  hereafter,"  be  paid  them,  leaving  open  the  question  of  ultimate 
right  for  legal  decision. 

Another  act  was  subsequently  passed  by  virtue  of  which  this  suit  was  insti- 
tuted by  the  appellee.  Act  of  March  3,  1873  (17  Stat.,  p.  508,  sec.  2).  It  is 
contended  that  this  act  repeals  that  portion  of  the  charter  of  the  company 
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which  contains  the  provisions  we  have  discussed.  But,  manifestly,  its  purpose 
was  very  different.  Although  it  directs  the  secretary  of  the  treasury  to  with- 
.  hold  all  payments  to  the  companies  on  account  of  freights  and  transportation, 
it  at  the  same  time  authorizes  any  company  thus  aflfected  to  bring  suit  in  the 
court  of  claims  for  "such  freight  and  transportation;  "  and  in  such  suit  "the 
right  of  such  company  to  recover  the  same  upon  the  law  and  the  facts  shall  be 
determined,  and  also  the  rights  of  lae  United  States. upon  the  merits  of  all  the 
points  presented  by  it  in  answer  thereto  by  them."  This  means  nothing  more 
or  less  than  the  remission  to  the  judicial  tribunals,  of  the  question  whether 
this  company,  and  others  similarly  situated,  have  the  right  to  recover  from  the 
government  one-half  of  what  they  earned  by  transportation ;  and  this  question 
is  to  be  determined  upon  its  merits.  The  merits  of  such  a  question  g,re  deter- 
mined when  the  effect  of  the  charter  is  ascertained  and  declared.  It  is  hardly 
necessary  to  say  that  it  would  have  been  idle  to  authorize  a  suit,  had  congress 
intended  to  repeal  the  provision  on  which  alone  it  could  be  maintained. 

Counsel  have  dwelt  with  special  emphasis  upon  ihe  consequences  which 
would  result  from  a  decision  adverse  to  the  appellant.  We  cannot  consider 
them  in  disposing  of  the  questions  arising  upon  this  record.  The  rights  of  the 
parties  rest  upon  a  statute  of  the  United  States.  Its  words,  as  well  as  its 
reason,  spirit  and  intention,  leave,  in  our  opinion,  no  room  for  doubt  as  to  its 
true  meaning.  We  cannot  sit  in  judgment  upon  its  wisdom  or  policy.  When 
Tve  have  interpreted  its  provisions,  if  congress  has  power  to  enact  it,  our  duty 

in  connection  with  it  is  ended. 

Judgment  affirmed. 

UNION  PACIFIC  RAILROAD  COMPANY  r.  UNITED  STATEa 

(9  Otto,  402-434.    1878.) 

Appeal  from  Court  of  Claims. 

Statement  of  Facts. —  The  Union  Pacific  Railroad  Company  brought  this 
suit  to  recover  compensation  for  services  rendered  to  the  United  States.  The 
defendant  set  up  a  counterclaim  for  five  per  cent,  of  the  net  earnings  of  the 
road,  under  the  sixth  section  6l  the  act  of  July  1,  1862.  The  court  of  claims 
found  that  there  was  a  certain  sum  due  the  United  States,  and  the  company 
appealed. 

Opinion  by  Me.  Justice  Bradley. 

This  case  is  in  some  respects  supplemental  to  that  of  United  States  v.  Union 
Pacific  E.  Co.,  91  U.  S.,  72  (§§  1611-16,  sxtprd).  That  was  a  suit  brought  in 
the  court  of  claims,  b}'  the  company,  to  recover  one-half  of  the  compensation 
due  to  it  for  services  rendered  to  the  government  between  the  dates  of  February, 
1871,  and  February,  1874r,  against  which  claim  the  United  States  set  up  a 
counterclaim  for  the  interest  which  it  had  paid  on  the  subsidy  bonds  advanced 
to  the  company.  This  court  held  that,  by  the  terms  of  the  acts  of  congress 
granting  said  subsidies,  the  company  was  not  required  to  pay  the  interest  on 
said  bonds  until  the  maturity  of  the  principal  thereof;  and  therefore  the 
counterclaim  of  the  government  was  overruled.  The  present  case  arises  upon 
a  like  suit  brought  by  the  company  in  the  court  of  claims  for  the  recovery  of 
one-half  of  the  compensation  due  to  it  for  services  rendered  to  the  government 
during  the  remainder  of  the  year  187^^  and  the  whole  of  the  year  1875,  includ- 
ing certain  services  performed  prior  to  1874,  not  included  in  the  first  suit. 

The  general  history  of  the  legislation  of  congress  in  reference  to  the  Union 
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Pacific  Kailroad  Company  and  the  associated  enterprises,  and  of  the  policy  ot 
the  government  respecting  the  same,  is  fully  stated  in  our  opinion  in  the  former 
case,  and  need  not  be  repeated  here.  We  shall  only  advert  to  the  several  acts, 
and  to  the  proceedings  and  negotiations  which  have  taken  place  between  the 
parties,  so  far  as  may  be  necessary  to  an  understanding  of  the  specific  ques- 
tions which  are  raised  in  this  suit.  The  facts  are  fully  set  forth  by  the  court 
of  claims  in  its  findings.  Three  principal  questions  are  raised  by  the  acts  of 
congress  and  the  facts  found  by  the  court,  which  it  is  necessary  for  us  to  deter- 
mine: Fiy'st  When  was  the  road  completed?  Secondly.  What  is  included  in 
net  earnings?     Thirdly,  How  and  under  what  conditions  are  they  to  be  paid? 

I.  First,  as  to  the  completion  of  the  road.  In  one  sense,  a  railroad  is  never 
completed.  There  is  never,  or  hardly  ever,  a  time  when  something  more  can- 
not be  done,  and  is  not  done,  to  render  the  most  perfect  road  more  complete 
than  it  was  before.  This  fact  is  well  exemplified  by  the  history  of  the  early 
railroads  of  the  country.  At  first,  many  of  them  were  constructed  with  a  flat 
rail,  or  iron  bar,  laid  on  wooden  string-pieces,  resulting  in  what  was  known,  in 
former  time,  as  snake-heads  —  the  bars  becoming  loose,  and  curving  up  in  such 
a  manner  as  to  be  caught  by  the  cars,  and  forced  through  the  floors  amongst 
the  passengers.  Then  came  the  T  rail;  and  finally  the  H  rail,  which  itself 
passed  through  many  successive  improvements.  Finally,  steel  rails  in  the  place 
of  iron  rails  have  been  adopted  as  the  most  perfect,,  durable,  safe  and  econom- 
ical rails  on  extensive  lines  of  road.  Bridges  were  first  made  of  wood^then  of 
stone,  then  of  stone  and  iron.  Grades  originally  crossed,  and,  in  most  cases, 
do  still  cross,  highways  and  other  roads  on  the  same  level.  The  most  improved 
plan  is  to  have  them,  by  means  of  bridges,  pass  over,  or  under,  intersecting 
roads.  A  single  track  is  all  that  is  deemed  necessary  to  begiu  with ;  but  now, 
no  railroad  of  any  pretensions  is  considered  perfect  until  it  has  at  least  a  doable 
track.  Depots  and  station-houses  are  at  first  mere  sheds,  which  are  deemed 
sufficient  to  answer  the  purpose  of  business.  These  are  succeeded,  as  the  means 
of  the  company  admit,  by  commodious  station  and  freight  houses,  of  .permanent 
and  ornamental  structure.  And  so  the  process  of  improvement  goes  on;  sa 
that  it  is  often  a  nice  question  to  determine  what  is  meant  by  a  complete,  first- 
olass  railroad;  and  if  a  question  of  right  or  obligation  between  parties  depends 
upon  the  completion  of  such  a  structure,  courts  are  obliged  to  spell  out,  from 
the  circumstances  of  the  case,  and  the  language  and  acts  ot  the  parties^  what 
they  mean  when  they  use  such  terms. 

In  the  present  case,  we  have  for  our  guidance  several  clauses  in  the  charter  of 
the  Union  Pacific  Kailroad  Company  (the  act  of  1862).  in  which  the  terms 
referred  to  are  used,  as  well  as  the  acts  of  the  parties  in  reference  thereto. 
One  of  these  clauses  is  in  the  fourth  section  of  th6  act,  which  contains  an  enga^ 
ment  on  the  part  of  the  government  to  grant  certain  sections  of  land  to  the 
company  on  the  completion  of  a  certain  number  of  miles  of  its  road.  The 
third  section  having  granted  to  the  company  every  alternate  section  of  the 
public  land,  designated  by  odd  numbers,  to  the  amount  of  five  alternate  sec- 
tions per  mile  on  each  side  of  the  railroad,  on  the  line  thereof,  and  within  tiie 
limits  of  ten  miles,  not  otherwise  disposed  of  by  the  United  States,  the  4th 
section  proceeds  as  follows : 

"  Sect.  4.  That  whenever  said  company  shall  have  completed  forty  ooosecn- 
tive  miles  of  any  portion  of  said  railroad  and  telegraph  line,  ready  for  the  serv- 
ice contemplated  by  this  act,  and  supplied  with  all  necessary  drains,  culverts, 
TiaductSy  crossings,  sidings,  bridges,  turn-outs,  watering-places,  depotS)  equip- 
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raents,  furniture,  aud  all  other  appurtenances  of  a  first-class  railroad,  the  rails 
and  all  the  other  iron  used  in  the  construction  and  equipment  of  said  road  to 
be  American  manufacture  of  the  best  quality,  the  president  of  the  United 
States  shall  appoint  three  commissioners  to  examine  the  same  and  report  to 
him  in  relation  thereto;  and  if  it  shall  appear  to  him  that  forty  consecutive 
miles  of  said  railroad  and  telegraph  line  have  been  completed  and  equipped  in 
all  respects  as  required  by  this  act,  then,  upon  certificate  of  said  commissioners 
to  that  effect,  patents  shall  issue  conveying  the  right  and  title  to  said  lands  to 
said  company,  on  each  side  of  the  road,  as  far  as  the  same  is  completed,  to  the 
amount  aforesaid;  and  patents  shall  in  like  manner  issue  as  each  forty  miles  of 
said  railroad  and  telegraph  line  are  completed^  upon  certificate  of  said  commis- 
sioners. .  .  .  Pravidedy  however^  that  no  such  commissioners  shall  be  ap- 
pointed by  the  president  of  the  United  States  unless  there  shall  be  presented 
to  him  a  statement,  verified  on  oath  by  the  president  of  said  company,  that 
such  forty  miles  have  been  completed  in  the  manner  required  by  this  act,  and 
setting  forth  with  centarnty  the  points  where  such  forty  miles  begin  and  where 
the  same  end,  which  oath  shall  be  taken  before  a  judge  of  a  court  of  record." 

By  the  act  of  1864  (13  Stat.,  356)  the  amount  and  extent  of  the  grant  ist 
doubled.  Again,  by  the  fifth  section  of  the  act  of  1862,  it  is  enacted  as  fol- 
lows: '^  Sec.  5.  That,  for  the  purposes  herein  mentioned,  the  secretary  of  the 
treasury  shall,  upon  the  certificate  in  writing  of  said  commissioners  of  the  com- 
pletion and  equipment  of  forty  consecutive  miles  of  said  railroad  and  telegraphy 
in  accordance  with  the  provisions  of  this  act,  issue  to  said  company  bonds  of  the 
United  States  of  $1,000  each,  payable  in  thirty  years^  after  date,  bearing  six 
per  oentam  per  annum  interest,  ...  to  the  amount  of  sixteen  of  said  bonds 
per  mile  for  eacli  section  of  forty  miles,  and  to  secure  the  repayment  to  the 
United  States,  as  hereinafter  provided,  of  the  amount  of  said  bonds  so  issued 
and  delivered  to  said  company,  together  with  all  interest  thereon  which  shall 
have  been  paid  by  the  United  States,  the  issue  of  said  bonds  and  delivery  to  the 
company  shall  ipso  facto  constitute  a  first  mortgage  on  the  whole  line  of  the 
railroad  and  telegraph,  together  with  the  rolling  stock,  fixtures  and  property 
of  every  kind  and  description,  and  in  consideration  of  which  said  bonds  may  be 
issued." 

By  the  eleventh  section  the  amount  of  bonds  granted  was  to  be  $48,000  per 
mile  for  one  hundred  and  fifty  m:l3S  through  the  Rocky  Mountains,  and  for  the 
same  distance  including  the  Sierra  Nevada  Mountains,  and  $32,000  per  mile 
between  those  points;  and  by  the  act  of  1864  the  completed  sections  were  re- 
duced to  twenty  miles  instead  of  forty. 

By  the  sixth  section  of  the  act  it  is  farther  enacted  as  follows:  ^'Sec.  6. 
That  the  grants  aforesaid  are  made  upon  condition  that  said  company  shall  pay 
said  bonds  at  maturity  and  shall  keep  said  railroad  and  telegraph  line  in  repair 
and  use,  and  shall  at  all  times  transmit  dispatches  over  said  telegraph  Une  and 
transport  mails,  troops  and  munitions  of  war,  supplies  and  public  stores  upon 
said  railroad  for  the  government,  whenever  required  to  do  so  by  any  depart- 
ment thereof,  and  that  the  government  shall  at  all  times  have  the  preference 
in  the  use  of  the  same  for  all  the  purposes  aforesaid  (at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the  amounts  paid  by  private  parties  for 
the  same  kind  ol  service),  and  all  compensation  for  services  rendered  for  the 
government  shall  be  applied  to  the  payment  of  said  bonds  and  interest  until 
the  whole  amount  is  fully  paid«  Said  company  may  also  pay  the  United  States 
\«rholly  or  in  part,  in  the  same  or  other  bonds,  treasury  notes,  or  other  evidences 
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of  debt  against  the  United  States,  to  be  allowed  at  par,  and  after  said  road  is 
completed^  until  said  bonds  and  interest  are  paid,  at  least  fioe  jfer  centum  of  the 
net  earnings  of  said  road  shall  also  he  annuaUy  applied  to  the  payment  thereof y 

Reading  these  sections  together,  it  seems  hardly  possible  to  conceive  that  the 
word  "  completed,"  in  the  last  clause  of  the  sixth  section,  has  any  other  or  dif- 
ferent meaning  from  that  which  it  has  in  the  fourth  and  fifth  sections,  or  that 
the  five  per  cent,  of  the  net  earnings  should  not  be  demandable  by  the  govern- 
ment as  soon  as  the  whole  line^vas  completed  in  the  same  manner  in  which  any 
forty  [or  twenty]  miles  was  to  be  completed,  in  order  to  entitle  the  company  to 
bonds.  This  conclusion  is  so  obvyous  and  self-evident  that  it  hardly  needs  a 
word  of  argument  to  maintain  it. 

Now  the  findings  of  fact  show  that  the  company  began  to  claim  the  subsidy 
of  lands  and  bonds  for  completed  sections  of  the  railroad  and  telegraph  line 
in  June,  1866;  and  from  that  time  forward  made  similar  successive  applica- 
tions nearly  or  quite  every  month,  tendering  the  affidavit  of  the  president  of 
the  company  as  to  the  completion  of  the  several  sections,  as  required  b}'  the 
act.  The  first  of  these  affidavits  was  made  on  the  25th  of  June,  1866,  and 
"was  in  the  words  following: 

"John  A.  Dix,  being  duly  sworn,  deposeth  and  saith,  that  he  is  president  of 
the  Union  Pacific  Railroad  Company,  and  in  pursuance  of  the  requirements 
of  section  4  of  the  act  of  congress  approved  July  1,  1862,  entitled  *  An  act  to 
aid  in  the  construction  of  the  railroad  and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  ocean,'  etc.,  he  now  states,  under  oath,  that  one  hundred 
and  five  consecutive  miles  of  said  railroad,  beginning  at  Omaha  and  ending  at 
a  point  one  hundred  and  five  miles  westward  thereof,  on  the  line  designated 
by  the  maps  of  said  company  on  file  in  the  department  of  the  interior,  have 
been  completed  and  equipped  in  all  respects  as  required  by  the  act  referred  to, 
as  he  is  informed  by  the  engineer  charged  with  the  construction  of  said  line, 
and  as  he  verily  believes  to  be  true;  and  he  further  states,  under  oath,  that 
one  hundred  and  five  miles  of  telegraph  have  been  completed  for  the  said  one 
hundred  and  five  consecutive  miles,  as  he  is  also  advised  by  the  engineer  in 
charge.  John  A.  Dix,  President. 

"Sworn  to  June  25,  1866." 

The  last  affidavit,  relating  to  the  completion  of  the  last  section  of  the  road 
(and  indeed  extending  some  fifty  miles  beyond  the  point  of  division  finally 
agreed  upon  between  the  Union  and  Central  Pacific  Railroad  Companies),  was 
made  on  the  13th  of  May,  1869,  and  was  in  the  words  following: 

"  Oliver  Ames,  being  duly  sworn,  deposeth  and  saith  that  he  is  president  of 
the  Union  Pacific  Railroad.  And  in  pursuance  of  the  requirements  of  section 
4  of  the  act  of  congress  approved  July  1,  1862,  entitled  'An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,'  etc.,  he  now  states,  under  oath,  that  another  section  of  eighty- 
six  miles,  commencing  at  one  thousand  mile  and  ending  at  one  thousand  aod 
eighty -six  mile-post,  was  completed  on  the  10th  day  of  May,  1869,  making  in 
all  one  thousand  and  eighty-six  consecutive  miles  of  said  road,  beginning  at 
the  initial  point  on  section  10,  opposite  western  boundary  of  the  state  of  Iowa, 
as  fixed  by  the  president  of  the  United  States,  and  ending  at  a  point  one  thou- 
sand and  eighty-six  miles  westward  therefrom  on  the  line  designated  by  the 
maps  of  said  company  on  file  in  the  department  of  the  interior,  that  have 
been  completed  and  equipped  in  all  respects  as  required  by  the  act  referred  to, 
as  he  is  informed  by  the  engineer  charged  with  the  construction  of  said  line, 
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and  as  he  verily  believes  to  be  true.  And  he  further  states,  under  oath,  that  one 
thousand  and  eighty-six  miles  of  telegraph  have  been  oorapleted  for  the  said 
one  thousand  and  eighty-six  consecutive  miles,  as  he  is  also  advised  by  the 
engineer  in  charge.  Oliver  Ames, 

"  President  Union  Pacific  Railroad  Company. 

"Sworn  to  May  13,  1869." 

The  court  of  claims  finds  as  a  matter  of  fact  that  "on  the  10th  of  May, 
1869,  the  last  rail  of  the  claimant's  road  was  laid,  and  about  a  week  after- 
wards the  road  was  opened  over  the  entire  length  to  public  use  for  the  trans- 
portation of  passengers  and  freight,  and  for  the  service  of  the  government; 
and  this  service  was  from  that  time  forward  performed  continuously."  It  fur- 
ther found  that  on  the  23d  of  December,  1865,  the  president  of  the  United 
States,  under  the  authority  of  section  4  of  the  said  act  of  July  1,  1862,  ap- 
pointed commissioners  to  examine  and  report  upon  the  first  section  of  forty 
miles  of  said  road;,  and  some  time  prior  to  April  30,  1866,  he  appointed  other 
-commissioners  to  examine  and  report  upon  the  second  section  of  twenty-five 
miles  of  said  road;  and  after  the  making  of  each  of  the  foregoing  affidavits, 
he  appointed  other  commissioners  to  examine  the  sections  of  the  road  as  suc- 
cessively completed,  and  report  to  him  in  relation  thereto.  The  reports  of  the 
commissioners  so  appointed  were  made  in  the  first  instance  to  the  secretary  of 
the  interior,  who  transmitted  them  to  the  president,  who  approved  the  recom- 
mendations of  the  secretary  of  the  interior  by  writing  his  approval  thereon. 
The  following  is  the  first  letter  of  the  said  secretary,  with  the  president's 
indorsement  thereon: 

"Depabtment  of  the  Interior, 

Washington,  D.  C,  January  24,  1866. 

"Sib  —  I  have  the  honor  to  submit  herewith  inclosed,  for  your  action,  the 
report  of  the  commissioners  appointed  by  you  on  the  23d  December,  1865,  to 
examine  the  first  section  of  forty  miles  of  the  Union  Pacific  Bailroad,  extend- 
ing west  from  the  city  of  Omaha,  territory  of  Nebraska.  The  company 
authorized  to  build  this  road  having,  as  shown  in  the  report  of  the  commission- 
ers, obligated  itself  to  remedy,  within  a  reasonable  time,  the  deficiencies  in  the 
construction  of  said  section,  I  respectfully  recommend  that  the  same  be  accepted, 
'and  proper  steps  be  ordered  for  the  issue  of  the  bonds  and  land  grants  due  the 
company  agreeably  to  law. 

'^  I  am  sir,  with  much  respect,  your  obedient  servant, 

^'  Jas.  Hablan,  Secretary. 

**TnB  PfiESroENT." 

"  Executive  Mansion,  January  24,  1866. 

**  The  within  recommendations  of  the  secretary  of  the  interior  are  approved, 
and  the  secretary  of  the  treasury  and  himself  are  hereby  directed  to  carry  the 
same  into  effect.  Andrew  Johnson." 

Similar  reports  were  made  by  the  secretary  of  the  interior,  as  the  successive 
sections  were  completed  and  reported  on  by  the  commissioners,  down  to  and 
including  the  9th  day  of  February,  1869,  and  were  severally  approved  by  the 
president;  and  the  company  received  the  subsidy  bonds  of  the  government  in 
accordance  therewith. 

As  it  appeared  by  the  reports  of  some  of  the  commissioners  that  the  several 
sections  of  road  were  not,  and  could  not,  under  the  circumstances  be  fully  com- 
pleted up  to  the  ultimate  standard  of  a  first-class  railroad,  though  they  might 

be,  and  actually  were,  completed,  section  by  section,  so  as  to  admit  of  trans- 
Vol.  X— 45  705 


g  161 6.  CORPORATIONS  —  PRIVATE. 

portation  and  travel  over  the  same,  the  railroad  company,  on  the  12th  of  Febru- 
ary, 1869,  being  thereto  required  by  the  attorney-general  of  the  United  Spates, 
as  a  guaranty  for  the  ultimate  full  completion  and  equipment  of  the  road,  exe* 
cuted  an  agreement  of  the  last-mentioneJ  date  to  deposit  in  the  treasury  depart- 
ment their  own  first  mortgage  bonds  (which  by  the  act  of  July  2,  1861,  they 
had  been  authorized  to  issue,  and  which  were  to  be  preferred  to  the  lien  of  the 
United  States)  to  the  amount  of  $3,000,000,  to  be  held  by  the  government  as 
security  for  the  completion  of  the  road  according  to  the  provisions  of  the  stat- 
utes in  that  behalf,  and  until  the  president,  on  a  proper  examination  of  the  same, 
should  be  satisfied  that  it  was  so  completed.  At  the  same  time,  the  company  also 
agread,  by  way  of  further  security,  to  leave  their  land  grants  with  the  govern- 
ment, without  taking  out  patents  for  the  same,  until  the  president  should  be 
satisfied  as  aforesaid,  or  pro  tanto  to  such  extent  as  he  might  not  be  satisfied. 

On  the  10th  of  April,  1869,  a  joint  resolution  was  passed  by  congress,  by 
which,  amongst  other  things,  it  was  declared  that  the  common  terminus  of  the 
Union  Pacific  and  the  Central  Pacific  railroads  should  be  at  or  near  Ogden. 
And  that  the  president  was  thereby  authorized  to  appoint  a  board  of  eminent 
citizens,  not  exceeding  five  in  number,  to  examine  and  report  upon  the  condi- 
tion of  the  two  roads  (the  Union  Pacific  and  the  Central  Pacific),  and  what 
sum,  if  any,  would  be  required  to  complete  each  of  them.  And  the  president 
was  further  authorized  and  required  to  withhold  from  them  an  amount  of  sub- 
sidy bonds  sufficient  to  secure  the  full  completion  of  the  roads  as  first-class 
roads,  or  to  receive  an  equal  amount  of  the  first  mortgage  bonds  of  the  companies. 
A  board  of  five  eminent  citizens  was  -appointed  under  this  resolution  in  the 
month  of  August  following.  In  the  mean  time,  two  additional  reports  were 
made  by  the  secretary  of  the  interior  to  the  president,  one  on  the  27th  of  May, 
1869,  and  the  other  on  the  15th  of  July,  1869,  in  each  case  recommending  the 
acceptance  of  the  sections  referred  to  therein,  and  also  recommending  the  issae 
of  bonds  therefor,  in  accordance  with  the  agreement  aforesaid,  to  the  effect 
that  the  company  should  deposit  its  first  mortgage  bonds  with  the  secretary  of 
the  treasury  to  such  amount  as  might  be  deemed  necessary  to  secure  the  ulti- 
mate completion  of  the  road. 

The  last  of  these  reports,  with  the  president's  indorsement  thereon,  is  in 
the  words  following,  to  wit: 

"Department  of  the  Interior, 

Washington,  D.  C,  July  15,  1869. 

"Sir — I  have  the  honor  to  transmit  herewith,  for  your  action,  five  reports, 
dated  the  9th  ultimo,  of  the  commissioners,  Messrs.  GouverneurK.  Warren  and 
James  F.  Wilson;  also  the  report  of  Isaac  N.  Morris,  the  other  commissioner, 
dated  May  28,  1869,  appointed  by  you  to  examine  and  report  upon  a  section  of 
eighty-five  and  eighty-eight  one-hundredths  miles  of  the  road  and  telegraph  line, 
constructed  by  the  Union  Pacific  Bailroad  Company,  commencing  on  the  road 
of  said  company  at  the  one  thousandth  mile-post  west  from  Omaha  and  termi- 
nating at  the  one  thousand  and  eighty-five  and  eighty-eight  one-hundredths 
mile-post. 

"  The  majority  of  said  commissioners,  in  their  report,  represent  the  said 
section  of  eighty-five  and  eighty-eight  one-hundredths  miles  ready  for  present 
service,  and  completed  and  equipped  as  a  first-class  railroad,  and  that  the  tele- 
graph line  is  completed  for  the  same  distance;  and  as  the  company  have  paid 
the  per  diem  and  mileage  due  them  under  the  twenty-first  section  of  the  act 
of  congress  approved  July  27,  1866,  on  account  of  their  examination  of  said 
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section  of  road  and  telegraph  line,  I  therefore  respectfully  recommend  the  ac- 
ceptance of  the  same  and  the  issue  of  bonds  and  of  patents  for  land  due  on 
account  of  said  section,  agreeably  to  the  act  approved  July  1,  1862,  entitled 

*  An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  the 
Missouri  river  to  the  Pacific  ocean,  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military  and  other  purposes,'  and  the  acts  amendatory 
thereof.  Said  bonds  and  patents  to  be  issued  to  the  Union  Pacific  Railroad 
Company  on  account  of  the  work  from  said  one  thousandth  mile-post  to  the 

*  common  terminus  of  the  Union  Pacific  and  Central  Pacific  Railroads'  'at  or 
near  Ogden;'  and  the  bonds  and  patents  on  account  of  said  work  from  said 
common  terminus  to  Promontory  Summit  to  be  issued  to  such  company  as  the 
proper  authority,  after  full  investigation  of  the  respective  claims  of  the  Union 
Pacific  Railroad  Company  and  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia shall  determine  to  be  thereunto  lawfully  entitled:  Providedy  h/ywevevy 
that  no  bonds  or  patents  shall  in  any  event  be  issued  until  such  security  shall 
be  deposited  with  the  secretary  of  the  treasury  necessary  to  secure  the  ulti- 
mate completion  of  the  road,  agreeably  to  the  acts  mentioned  in  my  letter  to 
you  of  the  27th  of  May  last. 

"I  am  sir,  very  respectfully,  your  obedient  servant, 

"  J.  D.  Cox,  Secretary. 

"The  Peesident.'* 

"Executive  Mansion,  July  15,  1869. 

"The  within  recommendations  of  the  secretary  of  the  interior  are  approved, 
and  the  secretary  of  the  treasury  and  himself  are  hereby  directed  to  carry  the 
same  into  effect.  U.  S.  Grant." 

It  is  found  by  the  court  of  claims  that  on  the  22d  of  July,  1869,  in  partial 
performance  of  this  last  order  of  the  president,  $640,000  of  subsidy  bonds  were 
issued  to  the  company,  being  the  subsidy  for  the  section  of  twenty  miles  ex- 
tending from  the  one  thousandth  to  the  one  thousandth  and  twentieth  mile 
from  Omaha,  the  subsidy  bonds  on  all  the  previous  sections  having  been  re- 
ceived by  the  company  before  that  time.  As  before  stated,  in  August,  1869, 
the  president,  in  accordance  with  the  joint  resolution  of  April  10,  1869,  ap- 
pointed a  board  of  five  eminent  citizens  to  examine  and  report  upon  the  con- 
dition of  the  road,  and  what  sum  would  be  required  to  complete  it  as  a  first-class 
railroad.  This  board  made  a  detailed  examination,  and  on  the  30th  of  October, 
1869,  made  an  elaborate  report,  specifjnng  a  number  of  particular  things  at 
various  points,  such  as  ballasting,  embankment,  masonry,  trestle-work,  etc., 
which  required  perfecting  to  put  the  road  in  first-class  condition;  estimating 
the  aggregate  expense  of  such  improvements  on  the  whole  line  from  Omaha 
to  Ogden  at  $1,586,100.  They  conclude  their  report  as  follows:  "This  great 
line,  the  value  of  which  to  the  country  is  inestimable,  and  in  which  every 
citizen  should  feel  a  pride,  has  been  built  in  about  half  the  time  allowed  by 
congress,  and  is  now  a  good  and  reliable  means  of  communication  between 
Omaha  and  Sacramento,  well  equipped  and  fully  prepared  to  carry  passengers 
and  freight  with  safety  and  dispatch,  comparing  in  this  respect  favorably  with 
a  majority  of  the  first-class  roads  in  the  United  States." 

This  report  being  made  and  accepted,  on  the  3d  of  November,  1869,  the  sec- 
retary of  the  interior  issued  directions  to  the  commissioner  of  the  general  land 
office  to  commence  patenting  lands  to  the  companies,  and  to  issue  patents  for 
one-half  of  the  lands  which  they  were  to  receive, —  the  patents  for  the  other 

half  to  be  suspended  until  further  directions,  in  addition  to  the  bonds  retained, 
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as  security  for  the  completion  of  the  roads  in  the  matters  reported  deficient  or 
not  up  to  the  standard  by  the  said  committee.  Up  to  the  6th  of  November, 
1869,  the  point  at  which  the  Union  Pacific  and  Central  Pacific  roads  should 
meet  was  not  settled ;  but  assuming  that  the  former  would  go  no  further  west 
than  Ogden,  one  thousand  and  thirty-three  and  sixty-eightone-hundredths  miles 
from  Omaha,  the  secretary  of  the  treasury  on  that  day  ordered  that  bonds  at  the 
rate  of  $32,000  per  mile  for  the  distance  of  thirteen  and  sixty-eight  one-hun- 
dredths  miles  from  the  one  thousand  and  twentieth  mile-post  to  O^Jen  shoald 
be  issued,  but  ordered  that  the  register  of  the  treasury  should  hold  $323,488 
thereof  as  security  for  the  overissue  of  first  mortgage  bonds  by  the  com- 
pany, and  deliver  the  balance  to  it.  The  reason  of  withholding  these  bonds 
was,  that  the  company,  having  been  authorized  by  the  act  of  July  2, 1864, 
supplementary  to  its  charter,  to  issue  the  same  amount  of  first  mortgage  bonds 
as  it  was  entitled  to  receive  from  the  government,  and  which  was  accorded  a 
priority  over  the  lien  of  the  government  bonds,  and  having  actually  constructed 
the  road  fifty-three  miles  west  of  Ogden,  had  issued  a  larger  amount  of  its  own 
bonds  than  the  amount  of  subsidy  to  which  it  was  entitled  as  the  point  of 
division  between  its  road  and  that  of  the  Central  Pacific  was  finally  settled. 
By  a  subsequent  arrangement  with  the  Central  Pacific  Bailroad  Company,  the 
point  of  junction  between  the  two  roads  was  fixed  at  a  point  five  miles  west 
of  Ogden,  which  entitled  the  Union  Pacific  Company  to  bonds  for  such  five 
additional  miles,  amounting  to  $160,000,  which  it  received  in  July,  1870,  mak- 
ing the  total  amount  of  subsidy  bonds  which  it  was  entitled  to,  and  did  receive, 
the  sum  of  $27,235,760. 

It  thus  appears  that  prior  to  the  6th,  day  of  November,  1869,  the  entire 
road  of  the  company  had,  in  separate  sections,  been  reported  by  it,  under  the 
oath  of  its  president,  as  being  completed  and  furnished  as  a  first-class  railroad, 
in  accordance  with  the  requirements  of  the  act,  and  that  upon  the  strength  of 
these  representations,  and  the  corresponding  reports  of  the  commissioners  ap- 
pointed to  examine  the  several  sections,  it  had  been  accepted  by  the  president; 
and  that  the  compan}"-,  with  the  exception  of  the  last  $160,000  of  bonds,  the 
claim  to  which  arose  from  a  mutual  arrangement  between  the  two  companies, 
had  received  its  entire  subsidy  of  government  bonds,  and  had  received  an  order, 
for  the  issuing  of  patents  for  its  grant  of  public  lands  to  the  extent  of  one- 
half  thereof;  the  patents  for  the  other  half  being  suspended,  by  virtue  of  the 
agreement  made  in  April,  1869,  as  security  for  the  more  perfect  completion  of 
certain  parts  of  the  work. 

§  1617.  The  liability  of  tJie  Union  Pacific  Railroad  Company  for  five  pr 
cent,  of  its  net  earnings  began  wlien  its  road  was  accepted  by  the  president  as 
complete^  and  upon  that  acceptance  bonds  were  issued  to  it. 

It  is  urged  that  the  acceptance  of  the  road  by  the  president  up  to  this  period 
"was  only  provisional,  and  not  final.  We  cannot  perceive  that  this  makes  any 
difference.  It  was  an  acceptance  by  which  the  company  was  enabled  to  receive 
its  subsidy  of  government  bonds,  and  was  sought  by  it  in  order  that  it  might 
obtain  them. 

§  1618.  By  receiving  bonds  contingent  upon  the  completion  of  the  road  the 
company  is  estopped  from  denying  that  the  road  is  complete. 

It  seems  to  us  unnecessary  to  look  further,  or  to  review  the  subsequent  pro- 
ceedings which  took  place  between  the  president  and  the  company,  in  reference 
to  the  fulfilment  of  the  conditions  by  the  latter,  on  which  the  issue  of  the 
patents  for  the  remaining  lands  depended.    It  appears  that  another  commission 
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was  appointed  to  examine  the  road  in  1874,  and  that,  on  their  report,  the  presi- 
dent was  satisfied  that  all  the  imperfections,  as  a  security  for  the  removal  of 
which  any  patents  had  been  suspended,  were  removed.  The  company  insists 
that  this  was  the  period  which  should  be  taken  for  the  completion  of  the  road 
in  reference  to  the  payment  of  five  per  cent,  of  its  net  earnings, —  a  period  five 
years  after  it  had  reported  the  last  section  completed  according  to  the  apt  of 
congress,  and  after  the  president,  by  virtue  of  the  agreement  aforesaid,  had 
consented  to  accept  it  as  completed  for  the  purpose  of  enabling  the  company  to 
draw  its  subsidy  of  government  bonds,  and  after  it  had  received  said  bonds. 

Can  a  stronger  case  of  estoppel  than  this  well  be  presented  ?  The  plea  that 
the  government  still  retained  a  portion  of  the  public  lands  which  the  company 
was  to  receive,  as  security  for  the  supply  of  certain  deficiencies  in  the  road, 
cannot  avail  to  diminish  the  strength  of  the  estoppel.  This  was  done  by  the 
voluntary  agreement  of  the  company  itself.  And  a^,  by  making  this  conces- 
sion, it  succeeded  in  obtaining  the  formal  acceptance  of  its  road  for  the  sake 
of  the  benefit  to  accrue  therefrom,  to  wit,  the  procurement  of  the  subsidy 
bonds,  the  company  ougbt  to  be  willing  to  bear  the  burden  of  such  acceptance, 
to  wit,  the  payment  annually  of  five  per  cent,  of  the  net  earnings  of  the  road 
on  account  of  the  bonds.  It  would  be  an  unfair  construction  of  the  acts  of 
the  parties  under  the  law,  to  hold  that  the  road  was  completed  for  one  purpose 
and  not  for  the  other.  We  think,  therefore,  that  the  court  of  claims  was 
right  in  deciding  that  the  road  was  completed  on  the  6th  day  of  November, 
1869,  so  far  as  the  duty  of  the  company  to  account  for  five  per  cent,  of  its 
net  earnings  is  concerned. 

§  1619.    What  the  net  earnings  of  the  Union  Pacific  Railroad  include, 

11.  The  question  next  arising  is,  what  are  the  "net  earnings"  for  five  per 
cent,  of  which  the  company  becomes  liable  to  account,  and  in  what  manner 
are  they  payable?  In  the  first  place  they  are  the  "  net  earnings  of  the  road ; " 
that  is,  the  net  earnings  of  the  road  as  a  railroad,  including  the  telegraph. 
They  have  nothing  to  do  with  the  income  or  profits  of  the  company  as  a  holder 
of  public  lands.  The  proceeds  of  this  source  of  income  are  no  part  of  the 
earnings  of  the  road.  These  earnings,  however,  must  be  regarded  as  embracing 
all  the  earnings  and  income  derived  by  the  company  from  the  railroad  proper, 
and  all  the  appendages  and  appurtenances  thereof,  including  its  ferry  and 
bridge  at  Omaha,  its  cars,  and  all  its  property  and  apparatus  legitimately  con- 
nected with  its  railroad. 

In  the  present  case  but  little  difficulty  is  presented  in  determining  what  are 
the  proper  earnings  of  the  road,  except  in  one  particular.  The  company  insists 
that  the  compensation  accruing  to  it  for  services  performed  for  the  government, 
under  the  sixth  section  of  the  act  of  1862,  should  not  be  estimated  amongst 
the  earnings.of  the  road  in  taking  ah  account  of  net  earnings  upon  which  to 
calculate  the  five  per  cent,  in  question.  That  compensation  is  not  receivable 
by  the  company, —  does  not  come  into  its  hands, —  at  least  was  not  receivable 
by  it  according  to  the  act  of  1862,  but  was  directed  by  the  sixth  section  to  be 
applied  to  the  payment  of  the  subsidy  bonds.  After  giving  this  direction  the 
section  proceeds  to  add,  that  after  the  road  is  completed,  "  until  said  bonds  and 
interest  are  paid,  five  per  centum  of  the  net  earnings  of  said  road  shall  also  be 
annually  applied  to  the  payment  thereof."  It  is  contended  that  the  net  earn- 
ings here  referred  to  are  intended  to  be  exclusive  of  said  compensation  for 
government  service,  no  part  of  which  the  company  was  to  receive.  It  must  be 
admitted  that  there  is  some  force  in  this  view.    But  the  majority  of  the  court 
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is  of  opinion  that  the  plain  letter  of  the  statute  cannot  be  thus  varied  by- 
construction.  The  compensation  accruing  by  means  of  services  performed  for 
the  government  is  unquestionably  earnings  of  the  road  and  telegraph;  and  as 
there  are  no  words  in  the  act  which  go  to  show  any  intention  to  except  this 
portion  of  earnings  from  the  other  earnings  of  the  road  in  estimating  the 
amount  of  net  earnings,  the  conclusion  arrived  at  is,  that  no  such  exception 
can  be  made.  The  fact  that  by  a  subsequent  law  thp  company  is  allowed  to 
receive  in  money  one-half  of  the  compensation  referred  to,  removes  to  a  great 
extent  the  practical  difficulties  that  have  been  suggested  in  this  behalf. 

There  is  another  item  in  the  table  of  earnings  set  forth  in  the  eighteenth 
finding  of  the  court  of  claims  which  may  require  consideration.  We  refer  to 
the  seventh  item,  entitled  "company  freight."  If  this  means  freight  for  the 
transportation  of  the  company's  own  property  over  its  own  road,  it  ought  not 
to  be  put  down  as  a  receipt,  unless  the  same  amount  is  also  embraced  amongst 
the  expenses  on  the  other  side  of  the  account.  How  this  fact  may  be  we  have 
not  before  us  the  means  of  knowing.  The  evidence  which  the  court  of  claims 
has  in  its  possession  will  enable  it  to  determine  this  matter.  We  merely  decide 
that  if  the  item  appears  only  as  a  receipt  or  earning,  and  is  of  the  character 
we  have  supposed,  it  ought  to  be  excluded  from  the  account. 

Having  considered  the  question  of  receipts  or  earnings,  the  next  thing  in 
order  is  the  expenditures  which  are  properly  chargeable  against  the  gross 
earnings  in  order  to  arrive  at  the  "net  earnings,"  as  this  expression  is  to  be 
understood  within  the  meaning  of  the  act.  As  a  general  proposition,  net  earn- 
ings are  the  excess  of  the  gross  earnings  over  the  expenditures  defrayed  in 
producing  them,  aside  from,  and  exclusive  of,  the  expenditure  of  capital  laid 
out  in  constructing  and  equipping  the  works  themselves.  It  may  often  be 
difficult  to  draw  a  precise  line  between  expenditures  for  construction,  and  the 
ordinary  expenses  incident  to  operating  and  maintaining  the  road  and  works 
of  a  railroad  company.  Theoretically,  the  expenses  chargeable  to  earnings 
include  the  general  expenses  of  keeping  up  the  organization  of  the  company, 
and  all  expenses  incurred  in  operating  the  works  and  keeping  them  in  good 
condition  and  repair;  whilst  expenses  chargeable  to  capital  include  those 
which  are  incurred  in  the  original  construction  of  the  works,  and  in  the  subse- 
quent enlargement  and  improvement  thereof.  With  regard  to  the  last  men- 
tioned class  of  expenditures,  however,  namely,  those  which  are  incurred  in 
enlarging  and  improving  the  works,  a  diflFerence  of  practice  prevails  amongst 
railroad  companies.  Some  charge  to  construction  account  every  item  of 
expense,  and  every  part  and  portion  of  every  item,  which  goes  to  make  the 
road,  or  any  of  its  appurtenances  or  equipments,  better  than  they  were  before; 
whilst  others  charge  to  ordinary  expanse  account,  and  against  earnings,  what- 
ever is  taken  for  these  purposes  from  the  earnings,  and  is  not  raised  upon  bonds 
or  issues  of  stock.  The  latter  method  is  deemed  the  most  conservative  and 
beneOcial  for  the  company,  and  operates  as  a  restraint  against  injudicious  div- 
idends and  the  accumulation  of  a  heavy  indebtedness.  The  temptation  is,  to 
make  expenses  appear  as  small  as  possible,  so  as  to  have  a  large  apparent  sur- 
plus to  divide.  But  it  is  not  regarded  as  the  wisest  and  most  prudent  method. 
The  question  is  one  of  policy,  which  is  usually  left  to  the  discretion  of  the 
directors.  Taere  is  but  little  danger  that  any  board  will  cause  a  very  large  or 
undue  portion  of  their  earnings  to  be  absorbed  in  permanent  improvements. 
The  practice  will  only  extend  to  those  which  may  be  required  from  time  to 

time  by  the  gradual  increase  of  the  company's  traffic,  the  dispatch  of  business, 
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the  public  accommodation,  and  the  general  parmanency  and  completeness  of 
the  works.  When  any  important  improvement  is  needed,  such  as  an  additional 
track,  or  any  other  matter  which  involves  a  large  outlay  of  money,  the  owners 
of  the  road  will  hardly  forego  the  entire  suspension  of  dividends  in  order  to 
.raise  the  requisite  funds  for  those  purposes;  but  will  rather  take  the  ordinary 
<;ourse  of  issuing  bonds  or  additional  stock.  But  for  making  all  ordinary 
improvements,  as  well  as  repairs,  it  is  better  for  the  stockholders,  and  all  those 
who  are  interested  in  the  prosperity  of  the  enterprise,  that  a  portion  of  the 
•earnings  should  be  employed.  We  think  that  the  true  interest  of  the  govern- 
ment, in  this  case,  is  the  same  as  that  of  the  stockholders;  and  will  be  sub- 
served by  encouraging  a  liberal  application  of  the  earnings  to  the  improvement 
of  the  works.  It  is  better  for  the  ultimate  security  of  the  government  in  refer- 
ence to  the  payment  of  its  loan,  as  well  as  for  the  service  which  it  may  require 
in  the  transportation  of  its  property  and  mails,  that  a  hundred  dollars  should 
be  spent  in  improving  the  works,  than  that  it  should  receive  live  dollars 
towards  the  payment  of  its  subsidy.  If  the  five  per  cent,  of  net  earnings, 
demandable  from  the  company,  amounted  to  a  new  indebtedness,  not  due 
before,  like  a  rent  accruing  upon  a  lease,  a  more  rigid  rule  might  be  insisted 
on.  But  it  is  npt  so;  the  amount  of  the  indebtedness  is  fixed  and  unchange- 
able. The  amount  of  the  five  percent.,  and  its  receipt  at  one  time  or  another,  is 
simply  a  question  of  earlier  or  later  payment  of  a  debt  already  fixed  in  amount. 
If  the  employment  of  any  earnings  of  the  road  in  making  improvements  less- 
ens the  amount  of  net  earnings,  the  government  loses  nothing  thereby.  The 
only  result  is  that  a  less  amount  is  presently  paid  on  its  debt,  whilst  the  gen- 
eral security  for  the  whole  debt  is  largely  increased. 

We  are  disposed  to  agree,  therefore,  with  the  judge  who  delivered  the  con- 
curring opinion  in  the  court  below,  that  the  twenty -seventh  item  of  expenditure, 
as  stated  in  the  table  of  expenses  in  the  eighteenth  finding,  entitled  ^'  expendi- 
tures for  station  buildings,  shops,  etc.,"  is  a  charge  that  may  properly  be  made 
against  earnings,  since,  as  the  fact  is,  such  expenditures  were  actually  paid 
therefrom,  and  were  not  carried  to  capital  account.  Should  the  company  ever 
attempt  to  make  a  stock  or  bond  dividend  in  consideration  of  such  expenditure, 
the  government  would  be  .entitled  to  demand  its  due  proportion  thereof  by  way 
of  payment  on  account  of  its  debt.  But  as  long  as  such  expenditures  are  fairly 
and  in  good  faith  charged  to  account  of  earnings,  we  see  no  good  reason  for 
disallowing  the  charge.  Of  course  the  allowance  of  this  item  will  supersede 
the  deduction  of  fifteen  percent,  from  the  seventh  item  of  earnings,  which  item, 
however,  is  subject  to  the  observations  that  have  already  been  made  upon  it. 

Expenses  of  the  same  kind  as  those  included  in  item  27,  which  are  contained 
in  other  items,  and  were  disallowed  by  the  court  of  claims,  are  to  be  allowed 
in  like  manner  as  those  in  item  27,  including  the  expenses  for  issuing  bonds. 
We  agree  with  the  court  of  claims  in  its  rejection  of  the  expenditures  contained 
in  items  17  to  30  in  the  table  referred  to,  excepting  item  27.  All  payments  of 
interest  on  the  bonded  indebtedness  of  the  company  should  be  charged  to  cap- 
ital interest  account,  and  not  to  current  expenditures.  Though  payable  out  of 
earnings  before  any  dividend  can  be  made  to  stockholders,  they  cannot  be 
deducted  for  the  purpose  of  ascertaining  the  "net  earnings"  of  the  roaJ,  as 
that  term  is  to  be  understood  in  the  sixth  section  of  the  act.  The  bonded  debt, 
incurred  for  the  purpose  of  construction  and  equipment,  is  but  another  form  of 
capital,  analogous  to  preferred  stock;  and  the  interest  accruing  thereon  is  in 

the  nature  of  a  dividend  on  such  capit.il.     It  has  nothing  to  do  with,  and  can* 
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not  affect,  the  amount  of  the  net  earnings  of  the  road.  So  the  expenses  of 
land  and  town-lot  departments,  and  tiixes  on  lands  and  town  lots,  are  expenses, 
properly  belonging  to  the  land  department  of  the  company's  property.  They 
are  entirely  distinct  from  its  expenses  as  a  railroad  company;  and  form  no 
proper  charge,  in  the  accounts,  against  the  earnings  of  the  road.  The  other 
items  disallowed  by  the  court  require  no  particular  remark.  Their  irrelevancy 
in  the  account  of  net  earnings  is  obvious. 

§  1 620.  The  intey^est  en  the  first  mortgage  hands  of  the  Union  Paafic  RaiU 
road  Company^  preferred  hy  act  of  congress  to  those  issued  hy  the  United  SUites^ 
to  the  company y  has  a  priority  as  to  net  earnings  of  the  company  over  the  fi\>e 
per  cent,  reserved  to  the  governrnvent, 

III.  We  have  still  to  consider  the  manner  in  which,  and  the  conditions  sub-^ 
ject  to  which,  the  five  per  cent,  of  net  earnings  is  payable  and  demandable. 

We  have  seen  that  by  the  fifth  section  of  the  act  of  1862  the  issue  to  the 
company  of  the  subsidy  bonds  was  to  constitute  a  first  mortgage  on  the  whole 
line  of  the  railroad  and  telegraph,  together  with  the  rolling  stock,  fixtures  and 
property  of  every  kind  and  description,  [and]  in  consideration  of  which  said 
bonds  should  be  issued.  By  the  act  of  July  2,  1864,  this  priority  of  the  gov- 
ernment claim  was  relinquished  in  favor  of  a  certain  amount  of  first  mortgage 
bonds  which,  by  that  act,  the  company  was  authorized  to  issue.  The  provisioa 
referred  to  is  contained  in  the  tenth  section  of  the  act  of  1864,  which  is  as 
follows : 

"Sec.  10.  And  be  it  further  enacted,  that  section  6  of  said  act  [of  July  1, 
1862],  be  so  modified  and  amended  that  the  Union  Pacific  Eailroad  Company,^ 
the  Central  Pacific  Eailroad  Company,  and  any  other  company  authorized  to 
participate  in  the  construction  of  said  road,  may,  on  the  completion  of  each 
section  of  said  road,  as  provided  in  this  act  and  the  act  to  which  this  act  is  an 
amendment,  issue  their  first  mortgage  bonds  on  their  respective  railroad  and 
telegraph  lines  to  an  amount  not  exceeding  the  amount  of  the  bonds  of  the 
United  States,  and  of  even  tenor  and  date,  time  of  maturity,  rate  and  char- 
acter of  interest,  with  the  bonds  authorized  to  be  issued  to  said  railroad  com- 
panies respectively.  And  the  lien  of  the  United  States  bonds  shall  be 
subordinate  to  that  of  the  bonds  of  any  or  either  of  said  companies  hereby 
authorized  to  be  issued  on  their  respective  roads,  property  and  equipments, 
except  as  to  the  provisions  of  the  sixth  section  of  the  act  to  which  this  act  is 
an  amendment,  relating  to  the  transmission  of  dispatches  and  the  transporta- 
tion of  mails,  troops,  munitions  of  war,  supplies  and  public  stores  for  the  gov- 
ernment of  the  United  States." 

It  is  found  by  the  court  of  claims  that  the  Union  Pacific  Railroad  Company 
did  issue  its  first  mortgage  bonds  as  authorized  by  this  section,  and  to  the  full 
amount  allowed  thereby.  The  company  contends  that  the  interest  of  these 
bonds,  if  not  its  other  interest,  should  be  charged  as  an  expenditure  against  the 
earnings  of  the  road  in  taking  an  account  of  its  net  earnings,  which  would  re- 
duce the  net  earnings  of  each  year  by  the  amount  of  said  interest.  We  have 
already  expressed  an  opinion  that  this  claim  cannot  be  sustained.  The  interest 
on  these  bonds  does  not,  any  more  than  the  interest  of  any  other  bonds  of  the 
company,  form  any  proper  portion  of  the  expenditures  of  the  road  to  be  con- 
sidered in  estimating  the  net  earnings  mentioned  in  section  6  of  the  act  of  1862. 

But  whilst  we  decide  against  the  company  on  this  point,  we  are  clearly  of 
opinion  that  the  annual  interest  accruing  on  these  particular  bonds  is  to  be 
first  paid  out  of  the  net  earnings  before  the  government  can  demand  its  five  per 
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cent,  thereof.  "We  conceive  this  to  be  the  legitimate  effect  of  the  concession, 
bj  the  government  of  its  priority.  It  can  hardly  be  pretended  that,  notwith- 
standing this  concession,  the  five  per  cent,  to  be  applied  in  payment  of  the 
government  bonds  is  to  be  first  paid.  It. seems  to  us  an  absurdity  to  say  that 
these  bonds  are  entitled  to  a  priority,  but  that  the  government  must  be  first 
paid.  This  would  be  to  grant  a  priority,  and,  in  the  same  breath,  to  take  it 
back  again.  It  will  not  do  to  say  that  both  must  be  paid  if  there  is  not  enough 
to  pay  both.  It  is  a  question  between  two  parties  having  a  claim  against  a 
common  fund,  and  one  of  them  having  a  priority  over  the  other. 

It  may,  perhaps,  be  urged  that  the  nrst  mortgage  bondholders  have  no  lien 
on  the  net  earnings.  But  they  have  the  same  lien  that  the  government  has.  Both 
liens  are  coextensive  with  the  whole  property  of  the  company,  so  far  at  least 
as  relates  to  the  railroad  and  telegraph  lines  and  their  equipment  and  all  prop- 
erty appurtenant  thereto.  There  is  a  direction,  it  is  true,  that  if  the  company 
makes  net  earnings  it  shall  pay  five  per  cent,  thereof  on  its  debt  to  the  govern- 
ment. But  that  direction  was  contained  in  the  act  of  1862;  the  authority  to 
issue  the  first  mortgage  bonds,  and  the  concession  of  priority  thereto,  was 
given  two  years  afterwards,  and  is  the  controlling  enactment.  It  cannot  be 
supposed,  after  this  transaction,  that  the  company  is  bound  to  pay  the  govern- 
ment first,  and  to  allow  the  interest  on  the  first  mortgage  bonds  to  go  unpaid, 
or,  in  order  to  pay  it,  to  go  out  in  the  money  market  and  make  a  new  loan. 
Such  could  never  have  been  the  intention  of  the  law.  Not  to  pay  the  interest 
on  the  first  mortgage  would  expose  the  road  and  works  to  be  seized  and  sold, — 
a  result,  certainly,  that  could  not  be  to  the  interest  of  the  government,  when 
we  consider  that  its  entire  debt  is  postponed  to  the  first  mortgage,  and  would 
be  liable  to  be  lost  by  such  a  proceeding.  Borrowing  money  to  pay  the  interest 
(if  it  could  be  borrowed)  would  only  be  to  put  off  the  evil  day. 

The  interest  accruing  on  the  first  mortgage  is  as  much  payable  out  of  the  net 
earnings  as  the  five  per  cent,  payable  to  government  is.  It  is  the  proper  fund 
out  of  which  to  pay  both ;  and  if  but  one  can  be  paid,  the  former  has  the  prece- 
dence; or  else  the  whole  government  debt  mi^ht  be  paid  to  the  exclusion  of  tho 
first  mortgage,  which  is  admitted  to  have  the  priority.  Such  a  result  would  bo 
manifestly  absurd.  The  truth  is  that  the  provision  for  paying  five  per  cent,  of 
the  net  earnings  on  the  subsidy  debt  was  a  provision  for  payment  out  of  a  par- 
ticular fund.  If  by  voluntary  agreement  on  the  part  of  the  government  a 
portion  of  that  fund  is  appropriated  to  another  purpose  (which  we  think  it  is), 
then  the  government  is  entitled  to  go  against  the  balance  only.  The  provision 
created  no  new  obligation  or  indebtedness,  but  only  entitled  the  government  to 
anticipate  part  payment  of  a  fixed  indebtedness  out  of  a  particular  fund,  if 
there  should  be  such  a  fund.  If  the  fund  should  not  arise,  or  should  be  ex- 
hausted by  claims  to  which  the  government  gave  priority  over  its  own  claim, 
there  would  clearly  be  nothing  for  the  government  to  demand.  It  is  not  like 
the  case  of  two  mortgages,  one  prior  to  the  other,  and  both  having  claims  for 
interest  coming  doe.  In  such  case,  if  both  claims  are  not  paid,  the  one  which 
is  not  paid  becomes  a  cause  of  action,  and  may  be  put  in  suit.  Here,  the  claim 
of  the  government  is  on  the  fund  alone.  If  that  is  exhausted  by  its  own  con- 
sent, no  cause  of  action  arises.  There  is  simply  nothing  left  of  the  fund  to 
which  it  has  a  right  to  resort. 

The  government,  however,  may  contend  that  if  there  is  not  a  sufficient  sur- 
plus of  net  earnings  in  one  year  to  pay  the  five  per  cent,  due  for  that  year,  it 
may  be  carried  over  to  a  succeeding  year,  and  taken  out  of  the  surplus  thereof. 
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TVe  do  not  think  that  this  position  is  more  tenable  than  the  other.  Each  year  is 
to  stand  by  itself.  If  there  is  a  deficit  in  any  year,  instead  of  net  earnings,  such 
deficit  cannot  be  carried  over  into  the  next  year's  accounts  by  the  company; 
and  if  there  are  net  earnings  which  are  absorbed  by  the  interest  due  on  the 
first  mortgage,  the  claim  of  five  per  cent,  cannot  be  carried  over  into  the  next 
year  by  the  government.  The  one  is  no  more  a  debt  than  the  other  is  a  credit. 
The  statute  makes  the  application  an  annual  one.  If  the  year  produces  net 
earnings  sufficient  for  the  purpose,  the  government  gets  its  five  per  cent. ;  if  it 
does  not  produce  sufficient,  the  government  does  not  get  its  five  per  cent. ;  and 
there  the  account  ends  for  that  year.  It  was  never  intended  that  this  account 
should  be  carried  on  from  one  year  to  another.  This  seems  to  us  to  be  the  fair 
and  reasonable  construction  of  the  statutes,  and  one  that  does  no  injustice  to 
either  of  tbe  parties.  The  object  of  congress  in  all  of  them  was  to  extend  a 
liberal  hand  in  aid  of  the  enterprise  whiqh  the  companj'  undertook  to  carry 
out,  and  not  to  exact,  in  addition  to  the  amount  of  service  .which  the  company 
was  required  to  perform,  the  payment  of  any  part  of  its  loan  before  maturity, 
€xcept  a  small  portion  of  the  net  earnings  of  the  road  wl)ich  the  company 
would  be  presumed  to  have  in  its  hands.  So  far  as  these  were  otherwise  dis- 
posed of  by  the  government's  own  consent,  the  application  to  its  debt  must  be 
regarded  as  intended  to  be  waived.  The  fact  that  by  the  ninth  section  of  the 
act  of  March  3,  1871  (16  Stat.,  525),  the  secretary  of  the  treasury  is  required  to 
pay  over  in  money  to  the  companies  one-half  of  the  compensation  for  the  serv- 
ices performed  by  them  for  the  United  States,  has  no  bearing  on  the  question 
now  under  consideration.  The  statutes  out  of  which  this  question  arises  were 
all  passed  long  before,  and  are  to  be  construed  as  if  the  act  of  1871  had  never 
been  passed. 

We  may  add,  in  conclusion,  that  congress,  by  the  act  passed  May  7,  187S 
{20  Stat.,  56),  supplementary  to  the  acts  of  1862  and  1864,  has  expressly  directed 
that,  m  estimating  tbe  net  earnings  of  the  roads,  the  interest  of  the  first  mort; 
gage  bonds,  as  well  as  the  current  expenses,  is  to  be  deducted  from  the  gross 
earnings.  Whilst  this  enactment  cannot  be  invoked  as  furnishing  any  decisive 
rule  for  the  construction  of  the  statutes  under  review,  it  at  least  shows  that 
congress  deems  the  interest  of  said  first  mortgage  bonds  as  fairly  entitled  to 
priority  of  payment  out  of  the  earnings  of  the  road  before  the  payment  of  any 
portion  thereof  on  the  government  debt.  We  think,  therefore,  that  we  are  jus- 
tified in  supposing  that  our  conclusion  is  in  harmony  with  the  views  of  the  leg- 
islature as  to  the  justice  and  right  of  the  case.  The  conclusions  to  which  vre 
have  come  on  the  whole  case  will  require  the  following  modifications  of  tbe 
decree  appealed  from : 

l^'irat  In  estimating  the  amount  of  gross  earnings,  no  deduction  will  be  made 
from  the  earnings  included  in  items  7  or  12,  as  set  forth  in  the  table  contained 
in  the  eighteenth  finding  of  the  court  of  claims,  unless  it  be  found  that  item  7, 
entitled  "company  freight,"  is  for  transporting  the  company's  own  property  on 
its  road,  and  it  is  not  balanced  by  being  also  contained  among  the  expendi- 
tures.    If  this  be  the  case,  then  the  whole  of  item  7  should  be  struck  out. 

Secondly.  In  estimating  the  amount  of  expenditures  to  be  deducted  from 

gross  earnings,  the  claimant  should  be  credited  with  the  expenditures  contained 

in  item  27  of  the  table  of  expenditures,  and  the  other  expenses  which  are  disjil- 

lowed  by  the  court  of  claims,  except  items  17  to  26  inclusive,  and  items  28,  29 

and  30,  which  kre  properly  disallowed. 

Thirdly.  If  with  these  modifications  it  should  be  found  that  the  net  earn- 
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ings,  in  any  one  year,  were  not  more  than  sufficient  to  pay  the  interest  on  the 
first  mortgage  bonds  accruing  in  said  year,  then  the  company  will  not  be  de- 
creed  to  pay  any  portion  of  the  said  five  per  cent,  of  net  earnings  for  that  year. 
But  if  the  net  earnings  were  more  than  sufficient  to  pay  said  interest,  the  ex- 
cess will  be  subject,  as  far  as  it  will  go,  to  the  payment  of  said  five  per  cent.? 
but  the  company  will  not  be  decreed  to  pay  any  more  than  said  excess. 

The  decree  will  be  reversed,  with  instructions  to  enter  a  decree  in  accordance 
with  this  opinion ;  and  it  is  so  ordered. 

Justices  Strong  and  Harlan  dissented. 

UNITED  STATES  v.  KANSAS  PACIFIC  RAILWAY  COMPANY, 

(9  Otto,  455-460.    1878.) 

Error  to  U.  S.  Circi\it  Court,  District  of  Kansas 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  This  case  was  a  suit  brought  in  the  court  below  by 
the  United  Stales  against  the  Kansas  Pacific  Railway  Company,  to  recover  five 
per  cent,  of  the  net  earnings  of  the  road  belonging  to  that  company  from  the 
time  of  the  completion  thereof,  alleged  to  be  the  2d  day  of  November,  1869, 
to  the  31st  day  of  October,  1874;  the  said  five  per  cent,  being  claimed  under 
the  last  clause  of  section  6  of  the  Pacific  Kailroad  act,  passed  July  1,  1862, 
which  has  already  received  consideration  in  the  cases  of  the  Union  Pacific 
and  the  Central  Pacific  Railroad  Companies,  9  Otto,  p.  402,  p.  449.  The 
cause  was  tried  by  the  court,  the  facts  were  specially  found,  and  the  conclusion 
arrived  at  that  nothing  was  due  to  the  government  upon  the  alleged  claim ;  and 
judgment  was  rendered  for  the  defendant.    (See  §§  1617-20,  supra.) 

The  Kansas  Pacific  Railway  Company  was  originally  chartered  in  1855,  by 
the  territory  of  Kansas,  under  the  name  of  the  Leavenworth,  Pawnee  &  West- 
ern Railroad  Company,  mentioned  in  the  ninth  section  of  the  act  of  1862,  and 
afterwards,  in  1863,  received  the  name  of  the  Union  Pacific  Railway  Company, 
Eastern  Division,  and  finally,  in  1869,  that  which  it  now  bears.  By  the  section 
referred  to,  it  was  authorized  to  construct  a  railroad  and  telegraph  lino  from 
the  Missouri  river,  at  the  mouth  of  the  Kansas  river,  so  as  to  connect  with  the 
Union  Pacific  at  the  initial  point  on  the  one  hundredth  meridian,  ^^upon  the 
same  terms  and  conditions  in  all  respects  as  are  provided  in  this  act  for  the  con- 
struction of  the  railroad  and  telegraph  line  first  mentioned"  (that  is,  the  Union 
Pacific).  The  company  accepted  the  terms  of  the  act,  and  proceeded  to  con- 
struct its  road,  receiving  subsidy  bonds  therefor  at. the  rate  of  $16,000  per  mile 
for  the  whole  length  of  its  road  to  the  one  hundredth  meridian,  being  three 
hundred  and  ninety -three  and  fifteen-sixteenths  miles;  all  of  which  bonds  were 
delivered  as  the  work  progressed.  The  road  was  completed  to  Sheridan,  four 
hundred  and  five  miles  west  from  the  Missouri  state  line  (the  point  of  com- 
mencement), on  the  2d  day  of  November,  1869,  which  is  the  date  at  which 
the  government  alleges  that  the  road  was  completed.  The  authority  of  the 
company  to  extend  its  road  west  of  the  one  hundredth  meridian  was  derived 
from  the  ninth  section  of  the  act  of  1864,  which  declared  as  follows: 

^^  And  provided  further^  that  any  company  authorized  by  this  act  to  con- 
struct its  road  and  telegraph  line  from  the  Missouri  river  to  the  initial  point 
aforcbaid,  may  construct  its  road  and  telegraph  line  so  as  to  connect  with  the 
Union  Pacific  Railroad  at  any  point  westwardly  of  such  initial  point,  in  case 
such  company  shall  deem  such  westward  connect;ion  more  practicable   or 
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desirable;  and  in  aid  of  the  construction  of  so  much  of  its  road  and  telegraph 
line  as  shall  be  a  departure  from  the  route  hereinbefore  provided  for  its  road, 
such  company  shall  be  entitled  to  all  the  benefits  and  be  subject  to  all  the 
conditions  and  restrictions  of  this  act:  Provided  further^  however^  that  the  bonds 
of  the  United  States  shall  not  be  issued  to  such  company  for  a  greater  amoant 
than  is  hereinbefore  provided,  if  the  same  had  united  with  the  Union  Pacific 
Bailroad  on  the  one  hundredth  degree  of  longitude;  nor  shall  such  company 
be  entitled  to  receive  any  greater  amount  of  alternate  sections  of  public  lands 
than  are  also  herein  provided." 

It  thus  appears  that  whilst  the  company  was  authorized  to  extend  its  road 
west  of  the  one  hundredth  meridian,  if  it  saw  fit  so  to  do,  it  was  entirely  in  its 
option ;  and  if  it  did,  it  was  not  to  expect  or  have  any  subsidy  of  government 
bonds  for  such  extension.  It  is  found  by  the  court  that  the  company  actually  ex- 
tended its  road  westward  as  far  as  Denver,  two  hundred  and  forty-five  miles 
beyond  the  one  hundredth  meridian;  but  did  not  complete  the  same  to  that 
point,  so  as  to  be  accepted  by  the  president,  until  the  19th  of  October,  1S73. 

A  material  question  in  this  case  is,  whether  the  whole  line  to  Denver,  or 
only  the  line  which  the  company  was  first  authorized  to  construct  (which 
terminated  at  the  one  hundredth  meridian),  is  liable  to  the  lien  for  the  govern- 
ment subsidy,  and  the  payment  of  five  per  cent,  of  net  earnings.  If  only  the 
latter,  then  the  time  of  completion  was  that  which  is  claimed  by  the  govern- 
ment, namely,  the  2d  day  of  November,  1869;  bulj  the  net  earnings  liable  to 
the  claim  of  five  per  cent,  would  be  only  those  produced  on  the  first  three  hun- 
dred and  ninety-three  and  fifteen-sixteenths  miles,  or,  if  these  cannot  be  ascer- 
tained, then  a  pro  rata  amount  of  the  whole  net  earnings  of  the  road. 

§  1621.  Subsidy  bonds  not  a  lien  on  Kansas  Pacific  Railway  west  of  one 
hundredth  meridian^  nor  is  five  per  cent,  of  net  earnings  of  such  portion  to  he 
applied  on  such  bonds. 

From  a  careful  examination  of  the. statutes  relating  to  this  subject,  we  are  of 
opinion  that,  whilst  as  to  its  entire  line,  the  company,  in  the  words  of  the 
ninth  section  of  the  act  of  1864,  is  ^'entitled  to  all  the  benefits  and  subject  to 
all  the  conditions  and  restrictions  of  the  act;"  and  is  bound  to  furnish  trans- 
portation and  telegraphic  accommodations  to  the  government  on  the  usual 
terras,  yet  that  the  subsidy  bonds  granted  to  the  company,  being  granted  only  in 
respect  of  the  original  road,  terminating  at  the  one  hundredth  meridian,  are  a 
lien  on  that  portion  only;  and  that  the  five  per  cent,  of  the  net  earnings  is 
only  demandable  on  the  net  earnings  of  said  portion.     This  deduction,  we 
think,  is  clearly  demonstrated  by  the  words  of  the  fifth  section  of  the  act  of 
1862,  which  creates  the  government  lien  for  the  payment  of  the  subsidy  bonds. 
Those  words  are  that  "  the  issue  of  said  bonds  and  delivery  to  the  company 
shall  ipso  facto  constitute  a  first  mortgage  on  the  whole  line  of  the  railroad 
and  telegraph,  with  the  rolling  stock,  fixtures,  and  property  of  every  kind  and 
description,  [and]  in  consideration  of  which  said  bonds  may  be  issued^    It  is 
the  road  and  appurtenances,  in  consideration  of  which,  or  in  respect  of  which, 
the  bonds  are  issued,  that  is  subjected  to  the  lien.     This  can  apply,  in  the 
present  case,  only  to  the  first  three  hundred  and  ninety-four  miles  of  the  de- 
fendant's road.     And  as  the  lien  only  applies  to  this  portion,  the  stipulation 
for  payment  out  of  net  earnings  cannot  reasonably  be  applied  to  any  other  por- 
tion of  the  line.     This  view  is  strengthened  by  the  terms  of  the  third  section 
of  the  act  of  March  3,  1869,  authorizing  the  defendant  company  to  assign  and 
transfer  to  the  Denver  Pacific  Eail  way  &  Telegraph  Company  that  portion  of  its 
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line  between  Denver  and  Cheyenne.  By  that  section,  the  said  companies  were 
aathorized  to  mortgage  their  respective  portions  of  said  road  (referring  to  the 
extension  of  the  Kansas  Pacific  from  the  one  hundredth  meridian  to  Denver, 
and  thence  to  Cheyenne)  to  the  amount  of  $32,000  per  mile;  a  privilege  which 
would  hardly  have  been  conceded  if  the  lien  of  the  government  bonds  was 
deemed  to  extend  over  those  portions  of  the  line.  Tbe  result  of  this  conclusion 
is,  that  only  such  part  of  the  annual  net  earnings  of  the  road  as  are  due  to  the 
first  three  hundred  and  ninety-three  and  fifteen-sixteenths  miles  are  in  any 
event  subject  to  the  payment  of  the  five  per  cent,  in  question. 

§  1623.  What  accounts  are  to  be  deducted  from  gross  railway  earnings  in 
ascertaining  7iet  earnings. 

But  inasmuch  as  the  court  below,  in  estimating  the  net  earnings,  credited 
the  company  for  expenditures  which  are  not  allowable  according  to  the  princi- 
ples announced  by  us  in  the  case  of  the  Union  Pacific  Kailroad  Company ;  and 
as,  upon  a  proper  accounting,  it  may  appear  that,  in  some  years,  the  defendant 
company  realized  a  sufficient  amount  of  net  earnings  from  its  first  three  hun- 
dred ^nd  ninety-four  miles  of  road  to  pay  the  interest  on  the  first  mortgage 
bonds,  and  leave  a  surplus  applicable  to  the  five  per  cent,  payable  to  the  gov- 
ernment, it  will  be  necessary  to  reverse  the  judgment,  in  order  that  a  new  trial 
may  be  had  between  the  parties.  It  is  proper,  however,  before  concluding, 
that  we  should  indicate  our  opinion  with  regard  to  certain  classes  of  expend- 
itures on  which  the  government  and  the  company  are  at  issue.  The  former 
insists  that  certain  items  should  be  excluded  from  the  account,  which  are 
claimed  by  the  latter  to  be  legitimate.  These  items  are  designated  in  schedule 
C,  annexed  to  the  findings  of  the  court  below,  and  are  as  follows: 

jFirst.  "Depreciation  account  or  expense  not  charged  up."  This  is  explained 
to  be  the  amount  necessary  to  put  the  road  in  proper  repair,  but  which  was  not 
actually  expended  for  that  purpose.  We  are  clearly  of  opinion  that  it  is  not 
a  proper  charge.  Only  such  expenditures  as  are  actually  made  can  with  any 
propriety  be  claimed  as  a  deduction  from  earnings. 

Secondly.  "  Construction  account,  or  improvements  and  additions  to  track," 
etc.  This  item,  according  to  what  we  have  said  in  the  Union  Pacific  Bailroad 
case,  ought  to  be  allowed. 

Thirdly.  "Equipment  account,  or  replacing  and  rebuilding  rolling  stock, 
machinery,"  etc.  This  item  should  also  be  allowed  as  an  expenditure  properly 
chargeable  to  the  earnings  of  the  road,  when  actually  paid  out  of  the  earnings 
and  not  raised  by  the  issue  of  bonds  or  stock. 

Fourthly.  "Beal  estate  purchased  for  depot  grounds,  etc.,  and  expenses  of 
same."  This  item  is  a  proper  charge  if  actually  paid  out  ot  the  earnings,  and 
not  raised  by  bonds  or  stock. 

Fifthly.  "Expenses  of  land  department"    This  item  is  not  allowable. 

Sixthly.  "  Interest  on  funded  debt  prior  to  government  lien."  For  the  rea^ 
sons  expressed  in  the  case  of  the  Union  Pacific  Railroad  Company,  this  item 
is  not  allowable,  though  the  interest  annually  accruing  on  the  first  mortgage 
bonds  issued  upon  the  first  three  hundred  and  ninety-three  and  fifteen-six- 
teen  tjhs  miles  of  the  road  is  payable  out  of  the  net  earnings  before  the  five 
per  cent,  due  the  government. 

Seventhly.  "Fifty  per  cent,  government  earnings  withheld."  This,  as  ex- 
plained in  the  previous  opinion,  is  not  allowable  to  be  charged  as  an  expense. 

The  judgment  of  the  circuit  court  will  be  reversed  and  tbe  cause  ordered  to 
be  remanded  for  a  new  trial;  and  it  is  so  ordered. 
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UNITED  STATES  v.  DENVER  PACIFIC  RAILWAY  COMPANY. 

(9  Otto,  460-462.     1878.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  The  decision  in  this  case  is  controlled  by  United  States 
V.  Kansas  Pacific  R'y  Co.,  9  Otto,  455  (§§  1621-22,  supra).  By  virtue  of  the 
act  of  March  3,  1869  (15  Stat.,  324),  the  latter  company,  under  the  name  of 
the  Union  Pacific  Railway  Company,  Eastern  Division,  was  "  authorized  to  con- 
tract with  the  Denver  Pacific  Railway  and  Telegraph  Company,  a  corporation 
existing  under  the  laws  of  the  territory  of  Colorado,  for  the  construction,  opera- 
tion and  maintenance  of  that  part  of  its  line  of  railroad  and  telegraph  between 
Denver  City  and  its  point  of  connection  with  the  Union  Pacific  Railroad,  which 
point  shall  be  at  Cheyenne,  and  to  adopt  the  road-bed  already  graded  by  said 
Denver  Pacific  Railway  and  Telegraph  Company  as  said  line,  and  to  grant  to 
said  Denver  Pacific  Railway  and  Telegraph  Company  the  perpetual  use  of  its 
right  of  way  and  depot  grounds,  and  to  transfer  to  it  all  the  rights  and  priv- 
ileges, subject  to  all  the  obligations,  pertaining  to  said  part  of  its  line."  By 
the  same  act  it  was  further  enacted  as  follows: 

^'  Sec.  2.  And  be  it  further  enacted,  that  the  said  Union  Pacific  Railway 
Company,  Eastern  Division,  shall  extend  its  railroad  and  telegraph  to  a  connec- 
tion at  the  city  of  Denver,  so  as  to  form  with  that  part  of  its  line  herein 
authorized  to  be  constructed,  operated  and  maintained  by  the  Denver  Pacific 
Railway  and  Telegraph  Company,  a  continuous  line  of  railroad  and  telegraph 
from  Kansas  City,  by  way  of  Denver,  to  Cheyenne." 

'^  Sec.  3.  And  be  it  further  enacted,  that  said  companies  are  hereby  authorizad 
to  mortgage  their  respective  portions  of  said  road,  as  herein  defined,  for  an 
amount  not  exceeding  $32,000  per  mile,  to  enable  them  respectively  to  borrow 
money  to  construct  the  same;  and  that  each  of  said  companies  shall  receive 
patents  to  the  alternate  sections  of  land  along  their  respective  lines  of  road,  as 
herein  defined,  in  like  manner  and  within  the  same  limits  as  is  provided  bylaw 
in  the  case  of  lands  granted  to  the  Union  Pacific  Railway  Company,  Eastern 
Division:  Provided,  that  neither  of  the  companies  hereinbefore  mentioned 
shall  be  entitled  to  subsidy  in  United  States  bonds  under  provisions  of  this  act." 

§  1623.  The  Denver^  etc.  Company  is  not  liable  for  the  subsidy  bonds  of  (he 
Kansas  Pacific  Company ,  nor  for  the  five  per  cent,  of  "  net  earnings^ 

The  arrangement  which  was  thus  provided  for  and  authorized,  having  been 
made  between  the  two  companies,  and  each  having  constructed  its  particular 
portion  of  the  road,  the  government  claims  that  the  subsidy  bonds  granted  to 
the  Kansas  Pacific  Railway  Company  upon  the  first  three  hundred  and  ninety- 
three  and  fifteen-sixteenths  miles  of  its  road,  are  a  lien  upon  the  whole 
line  to  Cheyenne,  no  matter  who  built  it,  if  built  under  the  authority  and 
powers  given  to  that  company;  and  that  five  per  cent,  of  the  net  earnings 
of  the  entire  line  are  applicable  to  the  payment  of  said  bonds.  In  United 
States  V.  Kansas  Pacific  R'y  Co.,  9  Otto,  455,  we  held  that  the  lien  of  the 
bonds  referred  to  only  extends  to  the  road  in  respect  of  which  they  were 
granted,  and  not  to  the  extension  of  it  west  of  the  one  hundredth  meridian^ 
Of  course,  that  decision  controls  the  present  case. 

Other  reasons  might  be  assigned  why  the  Denver  Pacific  Railway  and  Tele- 
graph Company  is  not  liable,  to  pay  the  five  per  cent,  in  question,  but  it  is 
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unnecessary  to  adduce  them.    The  company  is  bound,  of  course,  to  perform 

the  government  service  stipulated  for  by  the  sixth  section  of  the  act  of  1862, 

being  paid  therefor  at  the  rates  therein  prescribed;  and  is  bound  by  such  other 

provisions  of  the  act  of  1862  and  the  various  supplementary  and  amendatory 

acts  as  are  applicable  to  it. 

Judgment  affirmed. 

SINKING-FUND  CASEa 

Union  Pacific  Railroad  Company  v,  Unffed  States.    Central  Pacific  Railroad  Com- 
pany V.  Gallatin. 

(9  Otto,  700-769.    1878.) 

Appeals  from  Court  of  Claims,  and  from  U.  S.  Circuit  Court,  District  of 
California. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Faoi-s. —  The  single  question  presented  by  the  case  of  the 
Union  Pacific  Kaiiroad  Company  is  as  to  the  constitutionality  of  that  part  of 
the  act  of  May  7,  1878,  which  establishes  in  the  treasury  of  the  United  States 
a  sinking  fund.    The  validity  of  the  rest  of  the  act  is  not  necessarily  involved. 

§  1624.  Courts  wiU  not  dedare  a  law  unconstitutional  save  in  a  dear  case. 

It  is  our  duty,  when  required  in  the  regular  course  of  judicial  proceedings, 
to  declare  an  act  of  congress  void  if  not  within  the  legislative  power  of  the 
United  States;  but  this  declaration  should  never  be  made  except  in  a  clear  case. 
Every  possible  presumption  is  in  favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  beyond  a  rational  doubt.  One  branch  of 
the  government  cannot  encroach  on  the  domain  of  another  without  danger. 
The  safety  of  our  institutions  depends  in  no  small  degree  on  a  strict  observance 
of  this  salutary  rule. 

§  1625.  The  United  States  can  neither  impair  its  contracts  nor  deprive  per- 
sons or  corporations  of  their  property  except  by  due  process  of  law. 

The  United  States  cannot,  any  more  than  a  state,  interfere  with  private  rights 
except  for  legitimate  governmental  purposes.  They  are  not  included  within 
the  constitutional  prohibition  which  prevents  states  from  passing  laws  impair- 
ing the  obligation  of  contracts,  but  equally  with  the  states  they  are  prohibited 
from  depriving  persons  or  corporations  of  property  without  due  process  of  law. 
They  cannot  legislate  back  to  themselves,  without  making  compensation,  the 
lands  they  have  given  this  corporation  to  aid  in  the  construction  of  its  railroad. 
IS'eitber  can  they  by  legislation  compel  the  corporation  to  discharge  its  obliga- 
tions in  respect  to  the  subsidy  bonds  otherwise  than  according  to  the  terms  of 
the  contract  already  made  in  that  connection.  The  United  States  are  as  much 
bound  by  their  contracts  as  are  individuals.  If  they  repudiate  their  obligations, 
it  is  as  much  repudiation,  with  all  the  wrong  and  reproach  that  term  implies, 
as  it  would  be  if  the  repudiator  had  been  a  state  or  a  municipality  or  a  citizen. 
Ko  change  can  be  made  in  the  title  created  by  the  grant  of  the  lands,  or  in 
the  contract  for  the  subsidy  bonds,  without  the  consent  of  the  corporation. 
All  this  is  indisputable. 

§  1626.  Contract  of  the  United  States  and  Pacific  Railway  Companies  in 
rdation  to  bonds  stated. 

The  contract  of  the  company  in  respect  to  the  subsidy  bonds  is  to  pay  both 
principal  and  interest  when  the  principal  matures,  unless  the  debt  is  sooner 
discharged  by  the  application  of  one-half  the  compensation  for  transportation 
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and  other  services  rendered  for  the  government,  and  the  five  per  cent,  of  net 
earnings  as  specified  in  the  charter.     This  was  decided  in  United  States  v. 
Union  Pacific  E.  Co.,  91  U.  S.,  72  (§§  1611-16,  supra). 
I  §  1 627.   Question  in  sinking  fund  cases  stated, 

I  The  precise  point  to  be  determined  now  is,  whether  a  statute  which  requires 

the  comiianj'  in  the  management  of  its  affairs  to  set  aside  a  portion  of  its  cur- 
rent income  as  a  sinking  fund  to  meet  this  and  other  mortgage  debts  when  they 
■  mature,  deprives  the  company  of  its  property  without  due  process  of  law,  or 
in  any  other  way  improperly  interferes  with  vested  rights. 

§  1628.  Status  of  Pacific  Raihoay  Companies. 

This  corporation  is  a  creature  of  the  United  States.  It  is  a  private  corpora- 
tion created  for  public  purposes,  and  its  property  is  to  a  large  extent  devoted 
to  public  uses.  It  is,  therefore,  subject  to  legislative  control  so  far  as  its  busi- 
ness affects  the  public  interests.     Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.,  155. 

§  1 629.    United  States  has  reserved  control  of  Pacify  Railway  charters. 

It  is  unnecessary  to  decide  what  power  congress  would  have  had  over  the 
charter  if  the  right  of  amendment  had  not  been  reserved ;  for,  as  we  think, 
that  reservation  has  been  made.  In  the  act  of  1862,  section  IS,  it  was  aocom- 
pinied  by  an  explanatory  statement  showing  that  this  had  been  done  "the 
b3tter  to.  accomplish  the  object  of  this  act,  namely,  to  promote  the  public 
interest  and  welfare  by  the  construction  of  said  railroad  and  telegraph  line, 
and  keeping  the  same  in  working  order,  and  to  secure  to  the  government  at  all 
times  (but  especially  in  time  of  war)  the  use  and  benefits  of  the  same  for 
postal,  military  and  other  purposes,"  and  by  an  injunction  that  it  should  be 
used  with  "due  regard  for  the  rights  of  said  companies."  In  the  act  of  186i, 
however,  there  is  nothing  except  the  simple  words  (sec.  22),  "  that  congress  may 
at  any  time  alter,  amend  and  repeal  this  act."  Taking  both  acts  together, 
and  giving  the  explanatory  statement  in  that  of  1862  all  the  effect  it  can  be 
entitled  to,  we  are  of  the  opinion  that  congress  not  only  retains,  but  has  given 
si^cial  notice  of  its  intention  to  retain,  full  and  complete  power  to  make  such 
alterations  and  amendments  of  the  charter  as  come  within  the  just  scope  of 
legislative  power. 

§  1630.  Limits  of  reserved  power  of  congress  over  Pacific  Railway  charters. 

That  this  power  has  a  limit,  no  one  can  doubt.  All  agree  that  it  cannot  be 
used  to  take  away  property  already  acquired  under  the  operation  of  the  charter, 
or  to  deprive  the  corporation  of  the  fruits,  actually  reduced  to  possession,  of 
contracts  lawfully  made;  but,  as  was  said  by  this  court,  through  Mr.  Justice 
Clifford,  in  Miller  v.  State,  15  Wall.,  498,  "  it  may  safely  be  aflSrmed  that  the 
reserved  power  may  be  exercised,  and  to  almost  any  extent,  to  carry  into  effect 
the  original  purposes  of  the  grant,  or  to  secure  the  due  administration  of  its 
affairs,  so  as  to  protect  the  rights  of  stockholders  and  of  creditors,  and  for  the 
proper  disposition  of  its  assets;"  and  again,  in  Holyoke  Co.  v.  Lyman,  id.,  519, 
"  to  protect  the  rights  of  the  public  and  of  the  corporators,  or  to  promote  the 
due  administration  of  the  affairs  of  the  corporation."  Mr.  Justice  Field,  also 
speaking  for  the  court,  was  even  more  explicit  when,  in  ^Tomlinson  v.  Jessup, 
id.,  459,  he  said,  "  the  reservation  affects  the  entire  relation  between  the  state 
and  the  corporation,  and  places  under  legislative  control  all  rights,  privileges 
and  immunities  derived  by  its  charter  directly  from  the  state;"  and  again,  as 
late  as  Railroad  Co.  v.  Maine,  96  U.  S.,  510  (§§  1334-37,  supra),  "  by  the  reser- 
vation .  .  .  the  state  retained  the  power  to  alter  it  [the  charter]  in  all 
particulars  constituting  the  grant  to  the  new  company,  formed  under  it,  of 
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corporate  rights,  privileges  and  immunities."  Mr.  Justice  Svvayne,  in  Shields  v. 
Ohio,  95  U.  S.,  324,  says,  by  way  of  limitation,  ^^  The  alterations  must  be 
reasonable;  they  must  be  made  in  good  faith,  and  be  consistent  with  the  object 
and  scope  of  the  act  of  incorporation.  Sheer  oppression  and  wrong  cannot  be 
inflicted  under  the  guise  of  amendment  or  alteration."  The  rules  as  here  laid 
down  are  fully  sustained  by  authority.     Further  citations  are  unnecessary. 

§  1 631.  Powers  of  congress  under  reservation  of  control  of  Paoifio  Railway 
charters. 

Giving  full  effect  to  the  principles  which  have  thus  been  authoritatively 
stated,  we  think  it  safe  to  say,  that  whatever  rules  congress  might  have  pre- 
scribed in  the  original  charter  for  the  government  of  the  corporation  in  the 
administration  of  its  affairs,  it  retained  the  power  to  establish  by  amendment. 
In  so  doing  it  cannot  undo  what  has  already  been  done,  and  it  cannot  unmake 
contracts  that  have  already  been  made,  but  it  may  provide  for  what  shall  be 
done  in  the  future,  and  may  direct  what  preparation  shall  be  made  for  the  due 
performance  of  contracts  already  entered  into.  It  might  originally  liave  pro- 
hibited the  borrowing  of  money  on  mortgage,  or  it  might  have  said  that  no 
bonded  debt  should  be  created  without  ample  provision  by  sinking  fund  to 
meet  it  at  maturity.  Not  having  done  so  at  first,  it  cannot  now  by  direct  legis- 
lation vacate  mortgages  already  made  under  the  powers  originally  granted, 
nor  release  debts  already  contracted.  A  prohibition  now  against  contracting 
debts  will  not  avoid  debts  already  incurred.  An  amendment  making  it  unlaw- 
ful to  issue  bonds  payable  at  a  distant  day,  without  at  the  same  time  establish- 
ing a  fund  for  their  ultimate  redemption,  will  not  invalidate  a  bond  already 
out.    All  such  legislation  will  be  confined  in  its  operation  to  the  future. 

§  1633.  it  may  require  jprovision  for  paytnent  of  future  maturing  raUr 

way  indebtedness. 

Legislative  control  of  the  administration  of  the  affairs  of  a  corporation  may, 
however,  very  properly  include  regulations  by  which  suitable  provision  will  be 
secured  in  advance  for  the  payment  of  existing  debts  when  they  fall  due.  If 
a  state,  under  its  reserved  power  of  charter  amendment,  were  to  provide  that 
no  dividends  should  be  paid  to  stockholders  from  current  earnings  until  some 
reasonable  amount  had  been  set  apart  to  meet  maturing  obligations,  we  think 
it  would  not  be  seriously  contended  that  such  legislation  was  unconstitutional, 
either  because  it  impaired  the  obligations  of  the  charter  contract  or  deprived 
the  corporation  of  its  property  without  due  process  of  law.  Take  the  case  of 
an  insurance  company  dividing  its  unearned  premiums  among  its  stockholders 
without  laying  by  anything  to  meet  losses,  would  any  one  doubt  the  power  of 
the  state,  under  its  reserved  right  of  amendment,  to  prohibit  such  dividends 
until  a  suitable  fund  had  been  established  to  meet  losses  from  outstanding  risks? 
Clearly  not,  we  think,  and  for  the  obvious  reason  that  while  stockholders  are 
entitled  to  receive  all  dividends  that  may  legitimately  be  declared  and  paid  out 
of  the  current  net  income,  their  claims  on  the  property  of  the  corporation  are 
always  subordinate  to  those  of  creditors.  The  property  of  a  corporation  con- 
stitutes the  fund  from  which  its  debts  are  to  be  paid,  and  if  the  ofiicers  improp- 
erly attempt  to  divert  this  fund  from  its  legitimate  uses,  justice  requires  that 
they  should  in  some  way  be  restrained.  A  court  of  equity  would  do  this, 
if  called  upon  in  an  appropriate  manner;  and  it  needs  no  argument  to  show 
that  a  legislative  regulation  which  requires  no  more  of  the  corporation  than  a 
court  would  compel  it  to  do  without  legislation  is  not  unreasonable. 

Such  a  regulation,  instead  of  being  destructive  in  its  character,  would  be 
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eminently  conservative.  Railroads  are  a  peculiar  species  of  property,  and  rail- 
road corporations  are  in  some  respects  peculiar  corporations.  A  large  araoant 
of  money  is  required  for  construction  and  equipment,  and  this  to  a  great  ex- 
tent is  represented  by  a  funded  debt,  which,  as  well  as  the  capital  stock,  is 
sought  after  for  investment,  and  is  distributed  widely  among  large  numbers  of 
persons.  Almost  as  a  matter  of  necessity  it  is  difficult  to  secure  any  concert 
of  action  among  the  dififerent  classes  of  creditors  and  stockholders,  and  conse- 
quently all  are  compelled  to  trust  in  a  great  degree  to  the  'management  of  the 
corporation  by  those  who  are  elected  as  officers,  without  much,  if  any,  oppor- 
tunity for  personal  supervision.  The  interest  of  the  stockholders,  who,  as  a 
rule,  alone  have  the  power  to  select  the  managers,  is  not  unfrequently  antago- 
nistic to  those  of  the  debt- holders,  and  it  therefore  is  especially  proper  that  the 
government,  whose  creature  the  corporation  is,  should  exercise  its  general 
powers  of  supervision  and  do  all  it  reasonably  may  to  protect  investments  in 
the  bonds  and  stock  from  loss  through  improvident  management. 

§  1633.  Financial  liahilitiea  of  Pacific  Railway  Companies  stated. 

No  better  case  can  be  found  for  illustration  than  is  presented  by  the  history 
of  this  corporation.  Without  undertaking  in  any  manner  to  cast  censure  upon 
those  by  whose  matchless  energy  this  great  road  was  built  and,  as  if  by  magic, 
put  into  operation,  it  is  a  fact  which  cannot  be  denied,  that,  when  the  road  was 
in  a  condition  to  be  run,  its  bonds  and  stocks  represented  vastly  more  than  the 
actual  cost  of  the  labor  and  material  which  went  into  its  construction.  Great 
undertakings  like  this,  whose  future  is  at  the  time  uncertain,  requiring  as  they 
do  large  amounts  of  money  to  carry  them  on,  seem  to  make  it  necessary  that 
extraordinary  inducements  should  be  held  out  to  capitalists  to  enter  upon  them, 
since  a  failure  is  almost  sure  to  involve  those  who  make  the  venture  in  finan- 
cial ruin.  It  is  not,  however,  the  past  with  which  we  are  now  to  deal,  but 
rather  the  present  and  the  future.  We  are  not  sitting  in  judgment  upon  the 
history  of  this  corporation,  but  upon  its  present  condition.  We  now  know 
that  when  the  road  was  completed  its  funded  debt  alone  was  as  follows:  First 
mortgage,  $27,232,000,  subsidy  bonds,  $27,236,512,  all  maturing  thirty  years 
after  date,  and  that  the  average  time  of  its  maturity  is  during  the  year  1897. 
In  addition  to  this  are  now  the  sinking  fund  bonds,  the  land  grant  bonds,  and 
the  Omaha  bridge  bonds,  amounting  to  at  least  $20,000,000  more.  The  in- 
terest on  the  first  mortgage  and  all  other  classes  of  bonds,  except  the  subsidy 
bonds,  will  undoubtedly  be  met  as  it  falls  due;  but  on  the  subsidy  bonds,  as 
has  already  been  seen,  no  interest  is  payable,  except  out  of  the  half  of  the 
earnings  for  government  service  and  the  five  per  cent,  of  net  earnings,  until 
the  maturity  of  the  principal.  Thus  far,  as  we  have  had  occasion  to  observe 
in  the  various  suits  which  have  come  before  us  during  the  past  few  years,  in- 
volving an  inquiry  into  these  matters,  the  payments  from  these  sources  have 
fallen  very  far  short  of  keeping  down  the  accruing  interest,  and  according  to 
present  appearances  it  is  not  probaUy  too  much  to  say  that  when  the  debt  is 
due  there  will  be  as  much  owing  the  United  States  for  interest  paid  as  for 
principal.  There  will  then  become  due  from  this  company,  in  less  than  twenty 
years  from  this  date,  in  the  neighborhood  of  $80,000,000,  secured  by  the  first  and 
subsidy  mortgages.  -  In  addition  to  this  are  the  capital  stock,  representing 
$36,000,000  more,  and  the  funded  debt,  inferior  in  its  lien  to  that  of  the  sub- 
sidy bonds.  All  these  different  classes  of  securities  have  become  favorites  in 
the  market  for  investments,  and  they  are  widely  scattered  at  home  and  abroad. 
They  have  taken  to  a  certain  extent  the  place  of  the  public  funds  as  invest- 
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ments.  With  the  exception  of  the  land  grant,  which  is  first  devoted  to  the 
payment  of  the  land  grant  bonds,  but  little,  if  anything,  except  the  earnings 
of  the  company,  can  be  depended  on  to  meet  these  obligations  when  they 
mature.  The  company  has  been  in  the  receipt  of  large  earnings  since  the 
completion  of  its  road,  and,  after  paying  the  interest  on  its  own  bonds  at  ma- 
turity, has  been  dividing  the  remainder,  or  a  very  considerable  portion  of  it, 
from  time  to  time,  among  its  stockholders,  without  laying  by  anything  to 
meet  the  enormous  debt  which,  considering  the  amount,  is  so  soon  to  become 
due.  It  is  easy  to  see  that  in  this  way  the  stockholders  of  the  present  time 
are  receiving  in  the  shape  of  dividends  that  which  those  of  the  future  may  be 
compelled  to  lose.  It  is  hardly  to  be  presumed  that  this  great  weight  of  pecun- 
iary obligation  can  be  removed  without  interfering  with  dividends  hereafter^ 
unless  at  once  some  preparation  is  made  by  sinking  fund  or  otherwise  to  pre- 
vent it.  Under  these  circumstances,  the  stockholders  of  to-day  have  no  prop- 
erty right  to  dividends  which  shall  absorb  all  the  net  earnings  after  paying 
debts  already  due.  The  current  earnings  belong  to  the  corporation,  and  the 
stockholders,  as  such,  have  no  right  to  them  as  against  the  just  demands  of 
creditors. 

§  1634.  United  Stated  government  is  the  sovereign  and  creditor  of  the  Pacific 
JSailway  Companies. 

The  United  States  occupy  towards  this  corporation  a  twofold  relation  —  that 
of  sovereign  and  that  of  creditor.  United  States  v.  Union  Pacific  R  Co.,  98 
U.  S.,  569  (§§  1670-81,  infra).  Their  rights  as  sovereign  are  not  crippled  be- 
cause they  {ire  creditors,  and  their  privileges  as  creditors  are  not  enlarged  by 
the  charter  because  of  their  sovereignty.  They  cannot,  as  creditors,  demand 
payment  of  what  is  due  them  before  the  time  limited  by  the  contract.  Neither 
can  they,  as  sovereign  or  creditors,  require  the  company  to  pay  the  other  debts 
it  owes  before  they  mature.  But  out  of  regard  to  the  rights  of  the  subsequent 
lienholders  and  stockholders,  it  is  not  only  their  right,  but  their  duty,  as 
sovereign,  to  see  to  it  that  the  current  stockholders  do  not,  in  the  administration 
of  the  affairs  of  the  corporation,  appropriate  to  their  own  use  that  which  in 
equity  belongs  to  others.  A  legislative  regulation  which  does  no  more  than 
require  them  to  submit  to  their  just  contribution  towards  the  payment  of  a 
bonded  debt  cannot  in  any  sense  be  said  to  deprive  them  of  their  property 
without  due  process  of  law. 

§  1635.  Estahlishment  hy  congress  of  a  sinJcing  fund  in  United  States  treasury 
for  payment  of  future  maturing  debts  of  Pacific  Railway  Companies  is  not  a 
payment  of  such  debtSy  and  impairs  no  contract 

The  question  still  remains  whether  the  particular  provision  of  this  statute 
now  under  consideration  comes  within  this  rule.  It  establishes  a  sinking  fund 
for  the  payment  of  debts  when  they  mature,  but  does  not  pay  the  debts.  The 
original  contracts  of  loan  are  not  changed.  They  remain  as  they  were  before, 
and  are  only  to  be  met  at  maturity.  All  that  has  been  done  is  to  make 
it  the  duty  of  the  company  to  lay  by  a  portion  of  its  current  net  income  to 
meet  its  debts  when  they  do  fall  due.  In  this  way  the  current  stockholders  are 
prevented  to  some  extent  from  depleting  the  treasury  for  their  own  benefit,  at 
the  expense  of  those  who  are  to  come  after  them.  This  is  no  more  for  the 
benefit  of  the  creditors  than  it  is  for  the  corporation  itself.  It  tends  to  give 
permanency  to  the  value  of  the  stock  and  bonds,  and  is  in  the  direct  interest  of 
a  faithful  administration  of  affairs.  It  ^iniply  compels  the  managers  for  the 
time  beiner  to  do  what  they  ought  to  do  voluntarily.    The  fund  to  be  created 
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13  not  SO  much  for  the  security  of  the  creditors  as  the  ultimate  protection  of 
the  public  and  the  corporators. 

§  1636.  Immaterial  that  secretary  of  United  States  treasury  is  made  sinking 
fund  agenty  or  that  investment  of  such  fund  shall  be  in  United  States  bonds. 

To  our  minds  it  is  a  matter  of  no  consequence  that\the  secretary  of  the 
treasury  is  made  the  sinking  fund  agent,  and  the  treasury  of  the  United  States 
the  depository,  or  that  the  investment  is  to  be  made  in  the  public  funds  of  the 
United  States.  This  does  not  make  the  deposit  a  payment  of  the  debt  due  the 
United  States.  The  duty  of  the  manager  of  every  sinking  fund  is  to  seek  some 
safe  investment  for  the  moneys  as  they  accumulate  in  his  hands,  so  that  when 
required  they  may  be  promptly  available.  Certainly  no  objection  can  be  made 
to  the  security  of  this  investment.  In  fact,  we  do  not  understand  that  com- 
plaint is  made  in  this  particular.  The  objection  is  to  the  creation  of  the  fund 
and  not  to  the  investment,  if  that  investment  is  not  in  law  a  payment. 

§  1637.  ^or  is  it  ob;ectionable  thai  one-fialf  of  the  earnings  for  governmental 
service  is  required  to  be  put  into  %uch  fund. 

Neither  is  it  a  fatal  objection  that  the  half  of  the  earnings  for  services  rendered 
the  government,  which  by  the  act  of  1864:  was  to  be  paid  to  the  companies,  is 
put  into  this  fund.  The  government  is  not  released  from  the  payment.  While 
the  money  is  retained,  it  is  only  that  it  may  be  put  into  the  fund,  which, 
although  kept  in  the  treasury,  is  owned  by  the  company.  When  the  debts 
are  paid,  the  securities  into  which  the  moneys  have  been  converted  that  remain 
undisposed  of  must  be  handed  over  to  the  corporation.  Under  the  circum- 
stances, the  retaining  of  the  money  in  the  treasury  as  part  of  the  sinking  fund 
is  in  law  a  payment  to  the  company. 

§  1638.  Pacific  Railway  sinking  fund  act  held  reasonable  and  oonstitutiodal. 

Not  to  pursue  this  branch  of  the  inquiry  any  further,  it  is  sufficient  now  to 
say  that  we  think  the  legislation  complained  of  may  be  sustained  on  the  ground 
that  it  is  a  reasonable  regulation  of  the  administration  of  the  affairs  of  the 
corporation,  and  promotive  of  the  interests  of  the  public  and  the  corporators. 
It  takes  nothing  from  the  corporation  or  the  stockholders  which  actually  be- 
longs to  them.  It  oppresses  no  one,  and  inflicts  no  wrong.  It  simply  gives 
further  assurance  of  the  continued  solvency  and  prosperity  of  a  corporation  in 
which  the  public  are  so  largely  interested,  and  adds  another  guaranty  to  the 
permanent  and  lasting  value  of  its  vast  amount  of  sfecurities. 

§  1639.  It  is  warranted  by  reserved  power  in  congress  to  amend  or  alter 
charters  of  Pacific  Railway  Companies. 

The  legislation  is  also  warranted  under  the  authority  by  way  of  amendment 
to  change  or  modify  the  rights,  privileges  and  immunities  granted  by  the 
charter.  The  right  of  the  stockholders  to  a  division  of  the  earnings  of  the 
corporation  is  a  privilege  derived  from  the  charter.  When  the  charter  and  its 
amendments  first  became  laws,  and  the  work  on  the  road  was  undertaken,  it 
was  by  no  means  sure  that  the  enterprise  would  prove  a  financial  success.  No 
statutory  restraint  was  then  put  upon  the  power  of  declaring  dividends.  It 
was  not  certain  that  the  stock  would  ever  find  a  place  on  the  list  of  marketable 
securities,  or  that  there  would  be  any  bonds  subsequent  in  lien  to  that  of  the 
United  States  which  could  need  legislative  or  other  protection.  Hence,  all  this 
was  left  unprovided  for  in  the  charter  and  its  amendments  as  originally  granted, 
and  the  reservation  of  the  power  of  amendment  inserted  so  as  to  enable  the 
government  to  accommodate  its  legislation  to  the  requirements  of  the  public, 
and  the  corporation  as  they  should  be  developed  in  the  future.  .  Now  it  is 
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known  that  the  stock  of  the  company  has  found  its  way  to  the  markets  of  the 
world ;  that  large  issues  of  bonds  have  been  made  beyond  what  was  originally 
contemplated,  and  that  the  company  has  gone  on  for  years  dividing  its  earn- 
ings without  any  regard  to  its  increasing  debt,  or  to  the  protection  of  those 
whose  rights  may  be  endangered  if  this  practice  is  permitted  to  continue.  For 
this  reason  congress  has  interfered,  and,  under  its  reserved  power,  limited  the 
privilege  of  declaring  dividends  on  current  earnings,  so  as  to  confine  the  stock- 
holders to  what  is  left  after  suitable  provision  has  been  made  for  the  protection 
of  creditors  and  stockholders  against  the  disastrous  consequences  of  a  constantly 
increasing  debt.  As  this  increase  cannot  be  kept  down  by  payment  unless 
voluntarily  made  by  the  corporation,  the  next  best  thing  has  been  done,  that  is 
to  say,  a  fund  safely  invested,  which  increases  as  the  debt  increases,  has  been 
established  and  set  apart  to  meet  the  debt  when  the  time  comes  that, payment 
can  be  required. 

§  1 640.  No  difference  "between  the  Central  Pacific  and  the  Union  Pacific  Rail- 
way  Company  so  far  as  sinking  fund  act  is  concerned. 

The  only  material  difference  between  the  Central  Pacific  Company  and  the 
Union  Pacific  lies  in  the  fact  that  in  the  case  of  the  Central  Pacific  the  special 
franchises,  as  well  as  the  land  and  subsidy  bonds,  were  granted  by  the  United 
States  to  a  corporation  formed  and  organized  under  the  laws  of  CaUfornia^ 
while  in  that  of  the  Union  Pacific  congress  created  the  corporation  to  which 
the  grants  were  made.  The  California  corporation  was  organized  under  a  state 
law,  with  an  authorized  capital  of  $3,500,000,  to  build  a  road  from  the  city  of 
Sacramento  to  the  eastern  boundary  of  the  state,  a  distance  of  about  one  hun- 
dred and  fifteen  miles.  Under  the  operation  of  its  California  charter,  it  could 
only  borrow  money  to  an  amount  not  exceeding  the  capital  stock,  and  must 
provide  a  sinking  fund  for  the  ultimate  redemption  of  the  bonds.  HittelPs 
Cal.  Laws,  1850-64,  sec.  840.  No  power  was  granted  to  build  any  road  out- 
side the  state,  or  in  the  state  except, between  the  termini  named.  By  the  act 
of  1862,  congress  granted  this  corporation  the  right  to  build  a  road  from  Saa 
Francisco,  or  the  navigable  waters  of  the  Sacramento  river,  to  the  eastern 
boundary  of  the  state,  and  from  there  through  the  territories  of  the  United 
States  until  it  met  the  road  of  the  Union  Pacific  Company.  For  this  purpose 
all  the  rights,  privileges  and  franchises  were  given  this  company  that  were 
granted  the  Union  Pacific  Company,  except  the  franchise  of  being  a  corpora- 
tion, and  such  others  as  were  merely  incident  to  the  organization  of  the  com- 
pany. The  land  grants  and  subsidy  bonds  to  this  company  were  the  same  in 
character  and  quantity  as  those  to  the  Union  Pacific,  and  the  same  right  of 
amendment  was  reserved.  Each  of  the  companies  was  required  to  file  in  the 
department  of  the  interior  its  acceptance  of  the  conditions  imposed,  before  it 
could  become  entitled  to  the  benefits  conferred  by  the  act.  This  was  promptly 
done  by  the  Central  Pacific  Company,  and  in  this  way  that  corporation  volun- 
tarily submitted  itself  to  such  legislative  control  by  congress  as  was  reserved 
under  the  power  of  amendment.  ^ 

§  1641.  Assent  of  California  to  Pacific  Jiailway  acts. 

No  objection  has  ever  been  made  by  the  state  to  this  action  by  congress. 
On  the  contrary,  the  state,  by  implication  at  least,  has  given  its  assent  to  what 
was  done,  for  in  1864  it  passed  '^  An  act  to  aid  in  carrying  out  the  provisions 
of  the  Pacific  railroad  and  telegraph  act  of  congress,"  and  thereby  confirmed 
and  vested  in  the  company  "all  the  rights,  privileges,  franchises,  power  and 
authority  conferred  upon,  granted  to,  or  vested  in,  said  company  by  said  act  of 
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cdiigress,"  and  repealed  "all' laws  or  parts  of  laws  inconsistent  or  in  conflict 
with  .  .  .  the  rights  and  privileges  herein  (therein)  granted/'  Hittell's 
Laws,  sec.  4798;  Acts  of  1863-64:,  471.  Inasmuch  as  by  the  constitution  of 
California  then  in  force  (art.  4,  sec.  31;  corporations,  except  for  municipal  pur- 
poses, could  not  be  created  by  special  act,  but  must  be  formed  under  general 
laws,  the  legal  effect  of  this  act  is  probably  little  more  than  a  legislative  recog- 
nition by  the  state  of  what  had  been  done  by  the  United  States  with  one  of  the 
state  corporations. 

In  so  doing,  the  state  but  carried  out  its  original  policy  in  reference  to  the 
same  subject-matter,  for,  as  early  as  May  1,  1852,  an  act  was  passed  reciting 
"  that  the  interests  of  this  state,  as  well  as  those  of  the  whole  Union,  require 
the  immediate  action  of  the  government  of  the  United  States,  for  the  construc- 
tion of  a,  national  thoroughfare  connecting  the  navigable  waters  of  the  Atlantic 
and  Pacific  oceans,  for  the  purposes  of  national  safety,  in  the  event  of  war, 
and  to  promote  the  highest  commercial  interests  of  the  republic,"  and  granting 
the  right  of  way  through  the  state  to  the  United  States  for  the  purpose  of 
constructing  such  a  road.  HittelFs  Laws,  sec.  4791;  Acts  of  1852,  150.  In 
1859  (Acts  of  1859,  391),  a  resolution  was  passed  calling  a  convention  "  to  con- 
sider the  refusal  of  congress  to  take  efficient  measures  for  the  construction  of 
a  railroad  from  the  Atlantic  states  to  the  Pacific,  and  to  adopt  measures  wheie- 
by  the  building  of  said  railroad  can  be  accomplished;"  and  at  the  same  session 
of  the  legislature  a  memorial  was  prepared  asking  congress  to  pass  a  law  au- 
thorizing the  construction  of  such  a  road,  and  asking  also  a  grant  of  lands  to  aid 
in  the  construction  of  railroads  in  the  state.  Acts  of  1859,  395.  Nothing  was 
done,  however,  by  congress,  until  the  rebellion,  which  at  once  called  the  attention 
of  all  who  were  mterested  in  the  preservation  of  the  Union  to  the  immense  prac- 
tical importance  of  such  a  road  for  military  purposes,  and  then,  as  soon  as  a 
plan  could  be  matured  and  the  necessary  forms  of  legislation  gone  through  with, 
the  act  of  July  1,  1862,  was  passed.  But  this  was  not  enough  to  interest  cap- 
italists in  the  undertaking,  and  although  the  legislature  of  California,  during  the 
year  1863,  passed  several  acts  intended  to  hold  out  further  inducements,  but 
little  was  accomplished  until  the  amendatory  act  of  congress  in  1864,  which, 
besides  authorizing  the  first  mortgage,  and  changing  in  some  important  partic- 
ulars  the  conditions  on  which  the  subsidy  bonds  were  to  be  issued,  conferred 
additional  powers  on  the  corporation,  some  of  which,  such  as  the  right  of 
eminent  domain  in  the  territories,  the  state  could  not  grant,  and  others,  such 
as  the  right  of  issuing  first  mortgage  bonds  without  a  sinking  fund,  and  in 
excess  of  the  capital  stock,  it  had  seen  fit  to  withhold.  Tbis  act  also  reserved 
to  congress  full  power  of  amendment,  and  was  promptly  accepted  by  the  cor- 
poration. With  this  addition  of  corporate  powers  and  pecuniary  resources  the 
work  was  pushed  forward  to  completion  with  unexampled  energy.  But  for 
the  corporate  powers  and  financial  aid  granted  by  congress  it  is  not  probable 
that  the  road  would  have  been  built.  The  first  mortgage  bonded  debt  was 
created  without  a  sinking  fund,  and  the  road  in  the  territories  built  under  the 
authority  of  congress,  assented  to  and  ratified  by  the  state. 

The  Western  Pacific  Company,  now,  by  consolidation,  a  part  of  the  Central 

Pacific  Company,  was  also  organized  December  13,  1862  (Acts  of  1863,  81), 

under  the  general  railroad  law  of  California,  with  power  to  construct  a  road 

from  a  point  on  the  San  Francisco  &  San  Jose  h!ailroad,  at  or  near  San  Jose, 

to  Sacramento,  and  there  connect  with  the  road  of  the  Central  Pacific  Cora- 

Dany.    Afterwards  the  Central  Pacific  Company  assigned  to  this  corporation 
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its  rights,  under  the  act  of  congress,  to  construct  the  road  between  San  Jose 
and  Sacramento;  and  this  assignment  was  ratified  by  congress,  ^' with  all  the 
privileges  and  benefits  of  the  several  acts  of  congress  relating  thereto,  and 
•subject  to  all  the  conditions  \hereof."  13  Stat,  504.  By  the  same  act  further 
privileges  were  granted  by  the  United  States  both  to  the  Central  Pacific  and 
Western  Pacific  Companies,  in  respect  to  their  issue  of  first  mortgage  bonds. 

Under  this  legislation  we  are  of  the  opinion  that,  to  the  extent  of  the  powers, 
rights,  privileges  and  immunities  granted  these  corporations  by  the  United 
States,  congress  retains  the  right  of  amendment,  and  that  in  this  way  it  may 
regulate  the  administration  of  the  afi^airs  of  the  company  in  reference  to  the 
.  debts  created  under  its  own  authority,  in  a  manner  not  inconsistent  with  the 
Tequirements  of  the  original  state  charter,  as  modified  by  the  State  Aid  Act  of 
186-4,  accepting  what  had  been  done  by  congress.  This  is  as  far  as  it  is  nec- 
•«ssary  to  go  now.  It  will  be  time  enough  to  consider  what  more  may  be  done 
when  the  necessity  arises.  As  yet,  the  state  has  not  attempted  to  interfere 
with  the  action  of  congress.  All  complaint  thus  far  has  come  from  the  cor- 
poration itself,  which,  to  secure  the  government  aid,  accepted  all  the  conditions 
that  were  attached  to  the  grants,  including  the  reservation  of  power  to  amend. 

§  1 642.  The  estaUishment  of  a  linking  fund  by  the  act  of  May  7,  i57S,  does 
not  conflict  with  the  original  state  charter  of  the  Central  Pacify  Railway  Com- 
pany, 

It  is  clear  that  the  establishment  of  a  sinking  fund  by  the  act  of  1878  is 
not  at  all  in  conflict  with  anything  contained  in  the  original  state  charter,  for 
by  that  charter  no  such  debt  could  be  created  without  provision  for  such  a 
fund.  This  part  of  the  act  of  1878  is,  therefore,  in  the  exact  line  of  the  policy 
of  the  state,  and  does  no  more  than  place  the  company  again,  to  some  extent, 
under  obligations  from  which  it  had  been  released  by  congressional  legislation. 
So,  too,  the  reservation  pf  the  power  of  amendment  by  congress  is  equally 
consistent  with  the  settled  policy  of  the  state;  for  not  only  the  state  charter, 
in  terms,  makes  such  a  reservation  in  favor  of  the  state,  but  the  constitution 
expressly  provides  that  all  laws  for  the  creation  of  corporations  '^may  be 
.  altered  from  time  to  time,  or  repealed."    Art.  4,  sec.  31. 

It  is  not  necessary  now  to  inquire  whether,  in  ascertaining  the  net  earnings 
of  the  company  for  the  purpose  of  fixing  the  amount  of  the  annual  contribu- 
tions to  the  sinking  fund,  the  earnings  of  all  the  roads  owned  by  the  present 
corporation  are  to  be  taken  into  the  account,  or  only  of  those  in  aid  of  which 
the  land  grants  were  made  and  the  subsidy  bonds  issued.  The  question  here  is 
only  as  to  the  power  of  congress  to  establish  the  fund  at  all.  If  disputes 
should  ever  arise  as  to  the  manner  of  stating  the  accounts,  they  can  be  settled 
at  some  future  time. 

Judgment  and  decree  affirmed. 

§  1643.  Act  of  May  7,  1878^  unconstitutional. 

Dissenting  opinion  by  Mk.  Jusiice  Stroxo. 

In  my  opinion,  the  act  of  congress  of  May  7,  1878,  is  plainly  transgressive 
of  legislative  power.  As  was  said  by  Mr.  Hamilton  in  his  celebrated  com- 
munication to  the  senate  of  January  20, 1795,  "when  a  government  enters  into 
a  contract  with  an  individual,  it  deposes,  as  to  the  matter  of  the  contract,  its 
constitutional  authority,  and  exchanges  the  character  of  legislator  for  that 
of  a  moral  agent,  with  the  same  rights  and  obligations  as  an  individual.  Its 
promises  may  be  justly  considered  as  excepted  out  of  its  power  to  legislate, 
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unless  in  aid  of  tbem.  It  is  in  theory  irapossible  to  reconcile  the  idea  of  a 
promise  which  obliges,  with  a  power  to  make  a  law  which  can  vary  the  effect 
of  it."  3  Hamilton's  Works,  518,  519.  Opinions  similar  to  this  have  often 
found  expression  in  judicial  decisions,  even  in  tnose  of  this  court.  If  this 
be  sound  doctrine,  it  is  as  much  beyond  the  power  of  a  legislature,  under  any 
pretense,  to  alter  a  contract  into  which  the  government  has  entered  with  a 
private  individual,  as  it  is  for  any  other  party  to  a  contract  to  change  its  terms 
without  the  consent  of  the  person  contracting  with  him.  As  to  its  contract 
the  government  in  all  its  departments  has  laid  aside  its  sovereignty,  and  it 
stands  on  the  same  footing  with  private  contractors. 

The  contracts  of  the  government  with  the  Union  Pacific  Railroad  Company 
and  with  the  Central  Pacific,  which  the  act  of  congress  of  1878  has  in  view, 
were  not  made  by  the  act  of  1862,  the  act  chartering  the  former  company,  nor 
by  the  amending  act  of  1864.  They  were  made  after  those  acts  had  been 
accepted  by  the  companies,  and  after  their  chartered  rights  had  been  completely 
acquired.  There  was  no  agreement  of  the  companies  to  repay  the  loan  of 
government  bonds  made  to  them,  until  the  bonds  were  issued  and  delivered. 
The  companies  were  under  no  obligatioa  to  accept  the  loan  and  assume  the 
liability  resulting  from  its  acceptance.  The  contracts,  therefore,  are  no  part 
of  the  charter  of  the  Union  Pacific  Company,  and  no  part  of  the  acts  of  1869 
or  1864.  They  are  subsequent  to  those  acts  and  independent  of  them.  It  is 
true  congress  authorized  the  loan.  It  made  the  companies  offers  to  lend  upon 
certain  conditions;  and  when  those  offers  and  conditions  were  subsequently 
accepted,  the  contracts  of  loan  were  made.  Not  until  then.  Before  that  time 
there  was  nothing  but  an  unaccepted  offer. 

What,  then,  was  the  contract  when  it  was  made?  The  government  lent  its 
bonds,  and,  in  consideration  of  the  loan,  each  company  assumed  five  obliga- 
tions: 1st,  to  pay  the  bonds  at  their  maturity,  that  is,  at  the  expiration  of 
thirty  years;  2d,  to  keep  the  railroad  and  telegraph  line  in  repair  and  use;  3d, 
to  furnish  transmission  of  dispatches  and  transportation  for  the  government  at 
reasonable  rates,  allowing  it  a  preference  for  such  purposes;  4th,  to  apply  to 
the  payment  of  the  bonds  and  interest  half  the  compensation  due  to  it  from  the 
government  for  services  rendered,  until  the  whole  amount  of  the  loan  is  fully 
paid;  and  5th,  after  the  completion  of  the  railroad,  to  apply  to  the  payment 
of  the  bonds  at  least  five  per  cent,  annually  of  its  net  earnings.  The  lender 
required  and  the  borrower  undertook  nothing  more. 

§  1644.  Contract  between  United  States  government  and  Pacifio  BaUway 
Co77)panie8  interpreted. 

It  is  manifest  that  by  this  contract  the  government  acquired  a  vested  right 
to  payment  at  the  time  and  in  the  mode  specified,  as  well  as  to  preference 
of  transportation  and  transmission  of  dispatches;  and  the  company  acqaired  a 
vested  right  to  retain  the  consideration  .given  for  its  assumption, —  that  is,  a 
vested  rigbt  to  withhold  payment  until  by  the  terms  of  the  contract  payment 
became  due.  The  contract  implied  an  agreement  not  to  call  for  payment  or 
additional  security  before  that  time.  I  cannot  conceive  of  any  rational  doubt 
of  this.  There  is  no  technicality  about  vested  rights.  Most  of  them  grow  out 
of  contracts,  and,  no  matter  how  they  arise,  they  are  all  equally  sacred,  equally 
beyond  the  reach  of  legislative  interference.  A  vested  right  of  action  is  prop- 
erty in  the  same  sense  in  which  rights  to  tangible  things  are,  and  is  equally 
protected.  Whether  it  springs  from  contract  or  from  other  rules  of  the  com- 
mon law,  it  is  not  competent  for  the  legislature  to  take  it  away.   If  we  look  at 
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what  ronst  have  been  the  understanding  of  all  parties  to  these  contracts  of 
loan,  the  rights  created  and  vested  under  them  cannot  be  in  doubt.  The  gov- 
ernment sought  to  induce  private  adventurers  to  construct  a  railroad  and  tele- 
graph line  to  the  Pacific  ocean, —  a  work  which  necessarily  required  years  and 
immense  expenditures  for  its  accomplishment.  A  loan,  repayable  on  call  or 
within  a  short  time,  would  have  been  no  inducement.  Had  it  been  dreamed 
that  a  call  could  have  been  made  at  any  time  thereafter  designated  by  congress, 
it  is  inconceivable  that  the  loan  proffered  would  have  been  accepted.  It  would 
have  furnished  no  reliable  basis  for  an  attempt  to  build  the  road.  The  parties 
could  not  so  have  understood  the  bargain.  The  bonds  were  required  to  be  paid 
by  the  companies  only  at  their  maturity,  except  so  far  as  half-payment  for  gov- 
ernmental service,  and  five  per  cent,  of  the  net  earnings,  after  the  completion 
of  the  road,  might  pay.  The  contract,  therefore,  means  exactly  what  it  would 
have  meant  had  it  contained  the  express  stipulation :  ^^  The  United  States  shall 
not  require  payment  of  the  amount  of  the  bonds,  or  any  part  thereof  (except 
half-compensation  for  services,  and  five  per  cent,  of  net  earnings),  until  the  ex- 
piration of  thirty  years  from  their  issue  to  the  company,  or  date,  nor  shall 
additional  security  be  required,  beyond  the  lien  reserved."  Such  was  t'he  con- 
tract It  was  not  one  of  the  franchises  granted  in  the  charter  of  the  Union 
Pacific  or  the  Central  Pacific,  but  it  was  a  business  transaction,  differing  in 
nothing,  except  parties,  from  what  it  would  have  been  if  it  had  been  made  be- 
tween two  private  individuals.  It  is  true  congress  authorized  the  loan  on  the 
terms  upon  which  it  was  made ;  but,  as  I  have  said,  the  contract  was  not  made 
by  the  act  of  congress,  or  with  congress.  It  was  a  subsequent  transaction,  and 
the  United  States  became  a  party  to  it,  not  in  its  sovereign  character,  but  as  a 
civil  corporation,  as  said  by  Mr.  Hamilton^  with  the  same  rights  and  obliga- 
tions as  a  private  person,  and  no  more. 

§  1645.  Sinking  fund  act  interpreted. 

Now,  what  has  been  attempted  by  the  act  of  May  Y,  18Y8?  That  act  was 
passed  with  sole  reference  to  this  contract,  and  all  its  provisions  have  in  view 
the  imposition  of  additional  obligations  upon  the  railroad  company.  It  docs 
not  purport  to  be  a  repeal  of  the  charter.  Its  leading  purpose  is  to  take  control 
of  the  property  of  the  debtor,  and  sequester  it  for  the  security  of  a  debt,  which. 
by  the  terms  of  the  contract,  is  not  due  and  payable  for  years  to  come.  I  shall 
not  go  over  all  its  provisions.  It  will  be  sufficient  to  notice  some  of  the  more 
prominent  ones,  which,  if  they  are  ruled  to  be  operative,  greatly  change  the 
contract  which  the  parties  made  when  the  bonds  were  delivered  and  accepted, 
when  the  contn^ct  was  closed,  and  which  impose  new  and  oppressive  obliga- 
tions upon  the  debtor. 

By  the  contract  only  one-half  the  compensation  for  services  rendered  to  the 
government  was  required  to  be  applied  to  the  payment  of  the  bonds,  but  by 
this  act  the  whole  amount  of  the  compensation  which  may  from  time  to  time 
be  due  for  services  rendered  to  the  government  is  directed  to  be  retained  by  the 
United  States,  and,  at  the  same  time,  the  obligation  to  render  those  services  is 
continued.  By  the  third  section  of  the  act  a  sinking  fund  is  established  in  the 
treasury  of  the  United  States,  that  is,  in  the  treasury  of  the  creditor;  and  the 
fourth  section  enacts  that  there  shall  be  carried  into  that  fond,  on  the  1st  day 
of  February  in  each  year,  the  one-half  of  the  compensation  above  named,  not 
applied  in  liquidation  of  interest.  By  the  contract  the  debtor  was  bound  to 
pay  only  five  per  cent,  of  its  net  earnings,  after  the  completion  of  the  road, 
annually  to  the  creditor;  but  this  act  requires  the  debtor  to  pay  into  the 
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creditor's  treasury,  to  the  credit  of  the  sinking  fund,  twenty-five  per  cent,  of 
its  whole  net  earnings,  on  the  1st  of  February  in  each  year.  The  act  further 
directs  that  the  sinking  fund  thus  created  shall,  with  its  accumulations,  be 
invested  in  bonds  of  the  United  States,  and  at  the  maturity  of  the  bonds 
loaned  to  the  debtor  be  applied  to  the  payment  and  satisfaction  thereof,  and  of 
all  interest  paid  by  the  United  States.  There  are  other  provisions  of  this  act 
intended  to  enforce  compliance  with  these  newly  added  obligations  imposed 
upon  the  debtor,  as  also  provisions  that  the  sinking  fund  shall  be  held  for  the 
benefit,  protection  and  security  of  other  lien-creditors  of  the  debtor.  But  I 
deem  it  unnecessary  to  mention  them  in  detail.  Those  which  I  have  mentioned 
are  enough  for  the  present  case.  No  one  can  deny  that  they  materially  change 
the  <;ontract  of  loan  and  borrowing  previously  existing  between  the  govern- 
ment and  the  railroad  companies,  and  change  it  at  the  will  of  the  creditor 
alone.  Nor  can  it  be  denied  that  they  impose  upon  the  debtoi^  new  and 
onerous  burdens  that  they  never  agreed  to  assume.  Practically,  they  enforce 
payment  of  the  debt  before,  by  the  terms  of  the  contract,  it  is  due.  The  act 
seizes  the  half-compensation,  which  the  government  agreed  should  not  be 
retained,  and  covers  it  into  the  treasury,  appropriating  it  to  the  payment  of  the 
debt.  For  nothing  else  can  it  be  used.  The  act  also  requires  payment  into 
the  treasury  of  twenty-five  per  cent,  of  the  net  earnings  of  the  company, 
instead  of  five  per  cent,  only,  as  stipulated  when  the  contract  was  made.  It 
is  true  it  does  not  make  immediate  application  of  the  sums  thus  withheld  and 
demanded  to  the  extinguishment  of  the  debt.  It  declares  that  they  shall  bd 
applied  to  the  payment  of  the  debt  and  interest  ^^  at  the  maturity  of  the  bonds." 
But  this  is  a  distinction  without  a  difference,  obviously  made  to  evade  what  it 
was  known  could  not  lawfully  be  done.  An  immediate  application  might  as 
well  have  been  directed.  It  would  probably  be  better  for  the  debtor  if  the 
application  were  immediately  made.  The  money  is  taken  from  the  debtor, 
withdrawn  entirely  from  the  debtor's  control  and  use,  and  put  into  the  treasury 
of  the  creditor,  and  there  left  to  the  mere  agreement  of  the  creditor  to  apply 
it  to  payment.  I  apprehend  no  plain  man  of  common  sense  will  hesitate  to 
conclude  that  this  is  exacting  payment  before  the  debt  is  due.  If  A.  borrows 
from  B.  $1,000,  and  gives  his  note  therefor,  payable  at  the  expiration  of  five 
years,  and  at  the  end  of  one  year  the  lender  demands  that  there  be  placed  in 
his  hamds  by  the  debtor  a  sum  of  money  to  meet  the  note  when  it  shall  fall 
due,  it  will  hardly  be  contended  that  would  not  be  requiring  payment  before 
the  debtor  was  bound  to  pay.  And  if  such  a  demand  could  be  enforced,  it 
would  be  at  the  expense  of  the  contract.  What  more  is  the  present  case! 
And  werd  it  conceded  the  act  of  1878  does  not  attempt  to  enforce  the  payment 
before  the  maturity  of  the  debt,  the  concession  would  be  of  little  worth,  for  it 
will  not  be  questioned  that  it  attempts  to  enforce  giving  additional  security  for 
payment  beyond  that  stipulated  for  in  the  contract.  That  is  no  less  a  material 
alteration  of  the  contract,  a  serious  addition  to  it.  The  plain  truth  is,  the 
assertion  of  such  a  power  is  claiming  the  right  to  disregard  the  contract 
entirely,  and  substitute  for  it  a  different  one,  without  the  consent  of  the  debtor. 
If  the  United  States  can  exact  now  one-quarter  of  the  net  earnings  of  each  of 
these  companies,  and  place  it  in  their  treasury,  they  can,  by  the  same  power, 
and  with  the  same  reason,  exact  the  whole  of  the  earnings,  or  any  other  prop- 
erty equal  to  the  amount  of  the  debt.     Was  any  such  thing  contemplated  by 

the  parties  when  the  contract  was  made? 
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§  1 646.   United  States  gove?'mnent  cannot  add  to  or  impair  a  contract, 

Now,  where  is  the  power  of  congress  to  add  new  terms  to  any  contract  made 
with  the  United  States,  or  made  between  any  two  private  individuals?  Where 
is  the  power  to  annul  vested  rights?  It  is  certainly  not  to  bo  found  in  the 
constitution.  True,  the  provision  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts  applies  onl}^  to  state  legislation.  For  such  legisla- 
tion the  prohibition  was  necessary;  for  state  legislatures  have  all  legislative 
power  which  is  not  expressly  denied  to  them.  But  no  necessity  existed  for 
imposing  such  a  limitation  on  the  power  of  congress.  As  Mr.  Hamilton  said 
in  the  eighty-fourth  number  of  the  Federalist,  "Why  declare  that  things  shall 
not  be  done  which  there  is  no  power  to  do?"  Congress  has  no  power  except 
such  as  has  been  expressly  granted  to  it,  or  such  as  is  necessary  or  proper  for 
carrying  into  execution  the  powers  specified,  and  those  vested  by  the  constitu- 
tion in  the  government,  or  some  department  or  officer  thereof.  I  search  in  vain 
for  any  express  or  implied  grant  of  power  to  add  new  terms  to  any  existing 
contracts  made  by  or  with  the  government,  or  any  grant  of  power  to  destroy 
vested  rights.  Ko  power  has  been  given  to  congress  to  lessen  the  obligations 
of  a  contract  between  private  parties  by  direct  legislation,  except  by  the  enact- 
ment of  uniform  laws  on  the  subject  of  bankruptcy.  Even  a  bankrupt  law 
cannot  be  enacted  applicable  only  to  single  corporations  or  single  debtors.  To 
be  constitutional,  it  must  .be  uniform  throughout  the  United  States.  I  admit 
that  in  the  exercise  of  some  of  the  powers  granted,  congress  may  enact  laws  that 
indirectly  affect  existing  contracts  and  lessen  their  obligation,  but  I  deny 
that  it  can  by  any  direct  action,  otherwise  than  by  a  bankrupt  law,  even  relieve 
a  debtor  to  a  private  party  from  any  duty  he  has  assumed  by  his  contract. 
Much  less  can  it  change  th«  stipulations  of  the  contract  and  impose  additional 
liabilities  upon  a  contractor  with  the  government.  Such  an  exercise  of  power 
would  be  making  a  contract  for  parties  to  which  they  never  assented.  In  all 
the  history  of  congressional  legislation  before  the  act  of  1878,  such  a  power 
was  never  attempted  to  be  exercised. 

§  1647.  Bestriction  of  congressiotujl  power  hy  amendment  5,  United  States 
caiistituiion. 

And  not  only  is  such  legislative  authority  not  conferred  upon  congress  by  the 
constitution,  but  it  is,  in  effect,  expressly  denied.  The  fifth  amendment  con- 
tains, restrictions  taken,  in  substance,  from  Magna  Charta.  Among  them  are 
the  provisions  that  no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation.  These  are  restrictions  upon  legislative  as  well  as 
executive  power.  What  is  due  process  of  law  is  well  understood.  It  is  law  in 
regular  course  of  administration  through  courts  of  justice.  Coke,  2  Inst.,  272; 
Murray  v.  Hoboken  Land  &  Improvement  Co.,  18  How.,  272.  "The  terms 
*  the  law  of  the  land,'  said  Chief  Justice  Euffin  (Hoke  v.  Henderson,  4  Dev. 
{N.  C),  1),  do  not  mean  merely  an  act  of  the  general  assembly.  If  they  did, 
every  restriction  upoQ  legislative  authority  would  be  at  once  abrogated,  and 
private  property  would  be  at  the  mercy  of  the  legislature."  p.  15.  Yet  the 
act  of  1878  does  attempt  by  its  own  force,  and  without  any  judicial  action,  not 
only  to  change  a  contract  and  increase  its  obligations,  but  also  to  deprive  the 
railroad  companies  of  their  property.  What  is  property?  What  is  the  com- 
mon understanding  of  the  term?  It  is,  in  reference  to  its  subject,  whatever  a 
person  can  possess  and  enjoy  by  right,  and  the  person  who  has  that  right  has 

the  property.    The  subject  may  be  corporeal  or  incorporeal    A  right  in  action 
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is  as  completely  property  as  is  a  title  to  land.  A  very  large  portion  of  the 
property  of  the  country  consists  in  rights  attendant  upon  contract.  The  right 
of  a  promisee  to  demand  payment  when  the  note  falls  due  is  a  right  of  prop- 
erty ;  and  equally  so  is  the  right  of  the  promisor  to  hold,  as  against  his  pronoiisee, 
the  consideration  for  the  promise  until  the  time  stipulated  in  the  note  for  pay- 
ment. The  promisee  has  no  right  to  enforce  payment,  or  to  enforce  giving 
security  for  it,  if  none  was  promised  in  the  contract.  Such  a  right  is  no  portion 
of  his  property,  and  it  can  be  enforced  only  at  the  expense  of  a  clear  right  of  the 
promisor.  On  the  other  hand,  the  promisor  has  a  right  to  exemption  from  lia- 
bility to  give  such  security.  It  is  incident  to  his  contract.  Indeed,  it  may  be 
said  that  whatever  rights  are  created  by  contract,  or  held  under  it,  if  they 
relate  to  property,  are  themselves,  in  a  very  just  sense,  property,  and  as  such 
are  protected  by  the  fifth  amendment  to  the  constitution.   - 

§  1 648.   United  Spates  sinking  fund  act  qf  1878  is  not  legislatum. 

I  notice  another  consideration  which,  to  my  mind,  is  not  without  weight.  It 
may,  I  think,  well  be  doubted  whether  the  act  of  1878  is  even  an  attempted 
exercise  of  legislative  power.  A  statute  undertaking  to  take  the  property  of 
A«  and  transfer  it  to  B.  is  not  legislation.  It  would  not  be  a  law.  It  would 
bo  a  decree  or  sentence,  the  right  to  declare  which,  if  it  exists  at  all,  is  in  the 
ja^iicial  department  of  the  government.  The  act  of  congress  is  little,  if  any, 
more.  It  does  not  purport  to  be  a  general  law.  It  does  not  apply  to  all  cor- 
porations or  to  all  debtors  of  the  government.  It  singles  out  two  corporations, 
debtors  of  the  government,  by  name,  and  prescribes  for  them  as  debtors  new 
duties  to  their  creditor.  It  thus  attempts  to  perform  the  functions  of  a  court* 
This,  I  cannot  but  think,  is  outside  of  legislative  action  and  power. 

§  1649.  Tfie  power  of  congress  indirectly  to  impair  the  obligation  of  con^ 
tracts. 

I  turn  now  to  the  arguments  by  which  the  constitutionality  of  the  act  of 
congress  has  been  attempted  to  be  supported.  It  is  said  that  though  congress 
cannot  directly  abrogate  contracts,  or  impair  their  obligation,  it  may  indirectly, 
by  the  exercise  of  other  powers  granted  to  it.  This  I  have  conceded,  but  I 
deny  that  an  acknowledged  power  can  be  exerted  solely  for  the  purpose  of 
effecting  indirectly  an  unconstitutional  end  which  the  legislature  cannot 
directly  attempt  to  reach.  If  the  purpose  were  declared  in  the  act,  I  think  no 
court  would  hesitate  to  pronounce  the  act  void.  In  Hoke  v.  Henderson,  to 
which  I  have  referred,  Chief  Justice  Ruffln,  when  considering  at  length  an 
argument  that  a  legislature  could  purposely  do  indirectly  what  it  could  not  do 
directly,  used  this  strong  language:  ^^The  argument  is  unsound  in  this,  that  it 
supposes  (what  cannot  be  admitted  as  a  supposition)  the  legislature  will,  de- 
signedly and  wilfully,  violate  the  constitution,  in  utter  disregard  of  their  oaths 
and  duty.  To  do  indirectly  in  the  abused  exercise  of  an  acknowledged  power, 
not  given  for,  but  perverted  for  that  purpose,  that  which  is  expressly  forbidden 
to  be  done  directly,  is  a  gross  and  wicked  infraction  of  the  constitution."  It 
is  unnecessary,  however,  to  enlarge  upon  this,  for  the  effect  wrought  upon  the 
contracts  of  these  two  companies  is  a  direct  effect, —  a  direct  alteration  of  the 
obligation  assumed  by  the  debtors,  and  not  an  incidental  result  of  legislation 
upon  some  other  subjv^ct  over  which  congress  has  a  right  to  legislate.  It  is  too 
plain  to  admit  of  any  doubt  that  the  sole  object  of  the  act  of  1878  was  to 
enforce  giving  new  and  additional  security  for  the  payment  of  the  subsidy 
bonds  at  their  maturity.  All  its  provisions  aim  directly  at  that,  and  the  new 
terms  thereby  added  to  the  contract  have  that  end  solely  in  view. 
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In  farther  attempted  support  of  the  validity  of  the  act,  it  has  been  denied 
that  it  does  change  the  contract,  because  it  does  not  require  the  application  of 
the  additional  payments  to  the  satisfaction  of  the  debt  before  its  maturity.  I 
have,  perhaps,  said  enough  upon  this  subject.  The  argument  can  hardly  be 
seriously  mada  The  act  does  compel  the  debtors  to  surrender  possession  of 
their  property  to  the  creditor  before  the  time  when,  by  the  terms  of  the  con- 
tract, they  were  under  obligation  to  part  with  it.  The  debtors  are  no  longer 
permitted  to  hold  and  use  one-half  the  compensation  due  presently  from  the 
government  for  services  rendered,  and  are  no  longer  at  liberty  to  use  all  their 
net  income  or  earnings,  except  five  per  cent.,  at  their  discretion.  One-quarter 
of  their  net  earnings  they  are  compelled  to  surrender  to  the  creditor.  Thus 
the  creditor  becomes  the  custodian  of  the  debtors'  property,  and  acquires  a 
right  to  hold  and  manage  it  as  if  it  were  his  own.  It  is  absurd  to  say  this  is 
not  practically  a  radical  change  in  the  relations  between  the  parties  established 
by  the  contract.  And  it  is  equally  impossible  to  maintain  that  it  is  not  depriv- 
ing  the  debtors  of  their  prop>erty  without  due  process  of  law. 

§  1650*  Scope  of  the  power  reserved  to  congress  to  alter  or  amend  Pacific 
Railvxiy  charters* 

I  turn  now  to  what  has  been  most  relied  upon  in  support  of  the  validity  of 
the  act.  I  refer  to  the  clauses  in  the  acts  of  1862  and  1864,  reserving  the  right 
to  repeal,  amend  or  alter.  There  are  two  such  — one  in  the  act  of  1862,  and 
one  in  that  of  1864.  That  in  the  latter  act  is  the  broadest,  and  it  is  as  follows: 
*^  Congress  may  at  any  time  alter,  amend  or  repeal  this  act."  The  power  thus 
reserved  is  one  over  the  act  itself,  not  over  anything  that  may  have  lawfully 
been  done  under  the  act,  before  its  repeal  or  alteration.  It  is  only  by  great 
confusion  of  things  essentially  distinct  that  this  power  can  be  construed  as 
applicable  to  a  contract  made  after  the  corporatipn  came  into  existence.  Be- 
sides, the  act  of  1878  does  not  attempt  to  repeal  or  alter  or  amend  the  acts  of 
1862  and  1864.  It  changes  no  franchise  granted  by  those  acts,  nor  does  it  in- 
terfere with  its  exercise.  It  interferes  only  with  the  fruits  of  the  franchise. 
The  right  to  possess  and  enjoy  the  income  of  the  company  is  not  a  franchise. 
It  is  an  incident  of  the  ownership  of  the  company's  property,  though  the 
property  may  be  accumulated  by  the  use  of  the  franchise.  Concede  that  con- 
gress has  power  to  regulate  the  tolls  on  the  railroad,  or  in  some  other  mode  to 
restrict  the  use  of  the  franchise,  and  thus  lessen  the  income,  yet  the  income, 
whether  large  or  small  when  made,  is  the  company's  property,  and,  like  other 
property,  protected  against  being  taken  without  due  process  of  law.  Or  sup- 
pose the  acts  of  1862  and  1864  were  repealed,  and  thus  all  the  franchises 
granted  by  them  were  taken  away,  the  property  of  the  company  would  remain, 
and  the  income  thereof,  though  greatly  decreased,  would  be  the  property  of 
the  stockholders.  Kobody  denies  that.  Is  the  lesser  greater  than  the  whole! 
I  repeat,  therefore,  the  act  of  1878  is  no  exercise  of  the  reserved  power  to  alter, 
amend  or  repeal  the  acts  of  1862  and  1864.  It  is  no  attempt  to  make  any  such 
repeal  or  amendment.  It  is  at  most  an  attempt  to  seize  the  fruits  of  the  fran- 
chise after  they  shall  have  become  the  vested  property  of  the  corporations.  It 
is  an  attempt  to  sequester  the  income  of  the  property  owned  by  them.  As 
well  might  the  government  attempt  to  seize  and  put  into  its  treasury  the  rents, 
issues  and  profits  of  the  lands  granted  to  them  by  the  third  and  fourth  sections 
of  the  act  of  1862,  and  call  that  an  amendment  of  the  act.  There  is  no  dis- 
tinction to  be  made  between  the  profits  of  the  road  and  telegraph  line  and  the 
rents  o{  the  lands.    None  has  been  attempted. 
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§  1651.  The  limitations  on  powers  of  repeal  or  amendment  of  charters. 
But  if  the  act  of  187S  could  be  considered  an  alteration  or  amendment  of 
the  acts  of  1S62  and  1864,  the  question  would  still  remain,  what  was  the  extent 
of  the  power  reserved  by  those  acts.     I  mean  the  power  to  alter,  amend  or 
repeal  them.    All  the  cases  agree  that  such  a  reserved  power  is  not  without 
limits.    I  think  its  limits  may  be  stated  generally  thus:  It  must  be  exercised, 
when  exerted  at  all,  so  as  to  do  no  injustice  to  those  to  whom  the  franchise  has 
been  granted.     Certainly  the  reservation  cannot  mean  a  right  to  take  away  the 
franchise,  in  whole  or  in  part,  and  yet  hold  the  grantee  to  the  performance  of 
the  duties  assumed, —  the  consideration  given  for  the  grant.    Nor  can  it  mean 
to  continue  in  the  legislature  power  which  the  legislature  never  possessed,  and 
which  it  is  constitutionally  incapable  of  exercising.    A  partial  definition  of  the 
limits  of  the  reserved  power  may  be  found  in  Commonwealth  v.  Essex  Co.,  13 
Gray  (Mass.),  239,  where  Chief  Justice  Shaw  (speaking  of  the  reserved  power 
to  alter,  amend  or  repeal  a  charter)  said:  *^It  seems  to  as  this  power  must 
have  some  limit,  though  it  is  difficult  to  define  it.     Suppose  authority  has  been 
given  by  law  to  a  railroad  corporation  to  purchase  a  lot  of  land  jEind  hold  it 
for  purposes  connected  with  its  business,  and  they  purchase  such  lot  from  a 
third  person,  could  the  legislature  prohibit  the  company  from  holding  it?    If 
so,  in  whom  would  it  vest?    Or  could  the  legislature  direct  it  to  revert  to  the 
grantor  or  escheat  to  the  public?    Or  how  otherwise?    Suppose  a  manufactur- 
ing company,  incorporated,  is  authorized  to  construct  a  dam  and  flow  a  tract 
of  meadow,  and  the  owners  claim  gross  damages,  which  are  assessed  and  paid, 
can  the  legislature  afterwards  alter  the  acts  of  incorporation  so  as  to  give  to 
such  meadow  owners  future  annual  damages?    Perhaps  from  these  extreme 
cases,  for  extreme  cases  are  allowable  to  test  a  legal  principle,  the  rule  to  be 
extracted  is  this:  that  where,  under  a  power  in  a  charter,  rights  have  been 
acquired  and  become  vested,  no  amendment  or  alteration  of  the  charter  can 
take  away  the  property  or  rights  which  have  become  vested  under  a  legitimate 
exercise  of  the  powers  granted."    p.  253.    This  rule  has  been  recognized  ever 
since.     Vide  Sage  v.  Dillard,  15  B.  Mon.  (Ky.),  349.    It  has  been  adopted  by 
this  court.    In  Miller  v.  State,  15  Wall.,  478,  it  was  said  by  Mr.  Justice  Clif- 
ford :  "  Power  to  legislate,  founded  upon  such  a  reservation  in  a  charter  of  a 
private  corporation,  is  certainly  not  without  limits,  and  it  may  well  be  admitted 
that  it  cannot  be  exercised  to  take  away  or  destroy  rights  acquired  by  such 
a  charter,  and  which,  by  a  legitimate  use  of  the  powers  granted,  have  be- 
come vested  in  the  corporation.^'    To  the  same  effect  is  Holyoke  Co.  v.  Lyman, 
id.,  500.    If  this  limitation  be  admitted,  it  is  impossible  to  see  how  a  reserved 
power  to  alter,  amend  or  repeal  an  act  granting  a  private  charter  can  inclade 
a  right  to  change  the  stipulations  of  a  contract  made  under  that  charter,  or  to 
sequester  for  any  purpose  the  property  of  the  company  acquired  while  the 
charter  remains  unrepealed  and  unaltered.    If  the  acts  of  1862  and  1864  were 
repealed,  would  not  the-  contract  of  loan  remain  unaffected  thereby?    Can  a 
legislature  that  offers  a  contract  on  certain  terms  change  those  terms  after  they 
have  been  accepted  and  after  the  contract  has  been  perfected  ?    Yet  that  is 
what  the  act  of  1878  attempts  to  do.     A  principal  who  has  authorized  his 
agent  to  make  a  contract  for  him  may  revoke  or  restrict  the  agency  before  any 
contract  is  made,  but  he  is  bound  by  a  contract  made  during  the  continuance 
of  the  agent's  powers,  if  those  powers  were  not  transgressed  in  making  it    He 
cannot  afterwards  repudiate  its  terms  or  add  to  them.    I  see  no  essential  differ- 
ence between  such  a  case  and  the  present.    I  cannot  confound  an  alteration  of 
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the  acts  of  1862  and  1864  with  an  alteration  of  a  subsequent  commercial  contract 
authorized  by  those  acts,  and  made  between  the  United  States  and  companies 
chartered  by  them.  My  conviction,  therefore,  is,  that  the  act  of  1878  cannot 
be  defended  as  a  legitimate  exercise  of  the  powers  reserved  to  congress. 

§  1653.  Congress  has  no  viaitorial  power  over  railway  companies  chartered 
ly  it. 

I  need  not  say  it  cannot  rest  upon  what  is  generally  denominated  the  visi- 
torial  power  of  the  government  over  its  own  corporations,  though  it  is  upon 
this  power  the  opinion  of  the  majority  of  the  court  largely  relies.  That  power 
is  applicable  only  to  eleemosynary  corporations,  such  as  colleges,  schools  and 
hospitals,  and  the  visitation  is  always  through  the  medium  of  courts  of  justice. 
It  is.  judicial  and  not  legislative.  2  Kent  Com.,  Lect.  23,  sec.  4.  To  claim, 
therefore,  that  by  virtue  of  that  power,  a  private  business  corporation  can  be 
compelled  by  legislative  action  to  establish  a  sinking  fund  for  the  payment  of 
its  debts,  and  deposit  it  in  the  treasury  of  its  creditor,  is  totally  inadmissible. 

§  16S3.  Power  of  legislatures  to  regulate  railways  discussed. 

There  are,  undoubtedly,  many  cases  to  be  found  in  which  it  has  been  decided 
that,  by  virtue  of  such  a  reservation  as  that  contained  in  the  acts  of  1862  and 
1864,  a  legislature  may  make  new  regulations,  to  some  extent,  of  the  action  of 
corporations  created  by  it, —  such  as  prescribing  a  new  measure  of  tolls,  in- 
creasing the  capital  of  insurance  companies,  repealing  an  exemption  from  tax- 
ation, and  the  like.  So,  without  the  reservations,  some  new  regulations  may 
be  prescribed  in  the  exercise  of  the  police  power.  They  are  all  regulations  of 
the  franchise  or  of  its  use, —  not  invasions  of  rights  or  property  acquired  under 
the  franchise  subsequently  to  its  grant ;  and  not  one  of  them  under  the  prac- 
tice of  amendment  or  rightful  regulation  has  undertaken  to  change  or  vary 
any  contract  the  corporation  had  made,  or  to  control  possession  of  property 
acquired.  The  act  of  1878  is,  I  believe,  the  first  assertion  of  any  such  force  in 
the  reservation.  It  is  a  very  grave  and  dangerous  assertion.  It  is  especially 
dangerous  in  these  days  of  attempted  repudiation,  when  the  good  faith  of  the 
government  is  above  all  price.  If  it  can  be  maintained,  the  government  is  no 
longer  bound  by  any  commercial  contract  into  which  it  may  enter  with  these 
corporations,  though  it  holds  them  bound.  I  cannot  assent  to  any  such  doc- 
trine; and  upon  the  whole,  in  my  opinion,  the  act  of  1878  is  not  only  unau- 
thorized by  any  power  existing  in  congress,  but  it  is  an  infraction  of  the 
prohibition  I  have  pointed  out,  contained  in  the  fifth  amendment  of  the  con- 
stitution. 

Most  of  what  I  have  said  is  applicable  to  each  of  the  cases  —  that  of  the 
Union  Pacific  and  that  of  the  Central.  There  are  some  other  considerations 
peculiar  in  the  case  of  the  Central  Pacific,  which  is  a  corporation  of  the  state 
of  California,  and  was  such  in  1862.  These  I  leave  for  consideration  by  my 
brethren  who  unite  with  me  in  dissent 

§.  1664.   United  States  sinking  fund  act  of  1878  unconstitutioncU. 

Dissenting  opinion  by  Mr.  Justice  Bradley. 

I  am  unable  to  concur  in  the  judgment  of  the  court  in  these  cases,  and  will 
very  briefly  state  the  grounds  of  my  dissent. 

I  think  that  congress  had  no  power  to  pass  the  act  of  May  7,  1878,  either  as 
it  regards,  the  Union  Pacific  or  the  Central  Pacific  Railroad  Company.  The 
power  of  congress,  even  over  those  subjects  upon  which  it  has  the  right  to 
legislate,  is  not  despotic^  but  is  subject  to  certain  constitutional  limitations. 
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One  of  these  is,  that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  dae  process  of  law;  another  is,  that  private  proparty  shall  not  be 
taken  for  public  use  without  just  compensation;  and  a  third  is,  that  the  judi- 
cial power  of  the  United  States  is  vested  in  the  supreme  and  inferior  courts, 
and  not  in  congress.  It  seems  to  me  that  the  law  in  question  is  violative  of  all 
these  restrictions  —  of  their  spirit  at  least,  if  not  of  their  letter;  and  a  law 
which  violates  the  spirit  of  the  constitution  is  as  much  unconstitutional  as  one 
that  violates  its  letter.  For  example,  although  the  constitution  declares  only 
that  private  property  shall  not  be  taken  for  public  use  without  just  compensa- 
tion, and  does  not  expressly  declare  that  it  shall  not  be  taken  for  private  use 
without  compensation,  or,  in  other  words,  does  not  declare  that  the  property 
of  one  person  shall  not  be  taken  from  him  and  given  to  another  without  com- 
pensation, 3^et  no  one  can  reasonably  doubt  that  a  law  which  should  do  this 
would  be  unconstitutional,  because  the  prohibition  to  do  it  is  within  the  spirit 
of  the  prohibition  that  is  given^  it  being  the  greater  enormity  of  the  two. 

§  1655.  Contract  between  Uniied  States  and  Pacific  Railway  Companies  stated. 

The  contract  between  the  Union  and  Central  Pacific  Railroad  Companies 
and  the  government  was  an  executed  contract,  and  a  definite  one.  It  was  ia 
effect  this:  that  the  government  should  loan  the  companies  certain  moneys,  and 
that  the  companies  should  have  a  certain  period  of  time  to  repay  the  amount, 
the  loan  resting  on  the  security  of  the  companies'  works.  Congress,  by  the 
law  in  question,  without  any  change  of  circumstances,  and  against  the  protest 
of  the  companies,  declares  that  the  money  shall  be  paid  at  an  earlier  day,  and 
that  the  contract  shall  be  changed  pro  tanto.  This  is  the  substance  and  effect 
of  the  law.  Calling  the  money  paid  a  sinking  fund  makes  no  substantial  differ- 
ence. The  pretense  or  excuse  for  the  law  is  that  the  stipulated  security  is  not 
good.  Congress  takes  up  the  question  ex  parte,  discusses  and  decides  it,  passes 
judgment,  and  proposes  to  issue  execution,  and  to  subject  the  companies  to 
heavy  penalties  if  they  do  not  comply.  That  is  the  plain  English  of  the  law. 
In  view  of  the  limitations  referred  to,  has  congress  the  power  to  do  this?  In 
my  judgment  it  has  not.  The  law  virtually  deprives  the  companies  of  their 
property  without  due  process  of  law;  takes  it  for  public  use  without  compensa- 
tion, and  operates  as  an  exercise  by  congress  of  the  judicial  power  of  the  gov- 
ernment. 

§  1656.  Right  of  congress  to  pass  laws  impairing  contracts  discussed. 

That  it  is  a  plain  and  flat  violation  of  the  contract  there  can  be  no  reasonable 
doubt.  But  it  is  said  that  congress  is  not  subject  to  any  inhibition  against  pass- 
ing laws  impairing  the  validity  of  contracts.  This  is  true;  and  the  reason  why 
the  inhibition  to  that  effect  was  imposed  upon  the  states  and  not  upon  congress 
evidently  was,  that  the  power  to  pass  bankrupt  laws  should  be  exclusively 
vested  in  congress  in  order  that  the  bankruptcy  system  might  be  uniform 
throughout  the  United  States.  When  the  states  exercised  the  power,  they 
often  did  it  in  such  a  manner  as  to  favor  their  own  citizens  at  the  expense  of 
the  citizens  of  .other  states  and  of  foreign  countries.  It  was  deemed  expedient, 
therefore,  to  take  the  power  from  the  states  so  far  as  it  might  involve  the 
impairing  the  validity  of  contracts.  State  bankrupt  laws,  since  the  constitu- 
tion went  into  effect,  have  only  been  sustained  when  operating  prospectively 
upon  contracts,  and  then  only  in  the  absence  of  a  national  law.  The  inhibition 
referred  to  undoubtedly  had  its  origin  in  these  considerations.  It  fully  ex- 
plains the  fact  that  no  such  inhibition  was  laid  upon  the  national  legislature, 
and  the  absence  of  such  an  inhibition,  therefore,  furnishes  no  ground  of  argu- 

780 


RAILWAY  C0MrANI£3.  gS  1657-1659. 

ment  in  favor  of  the  proposition  that  congress  may  pass  arbitrary  and  despotic 
laws  with  regard  to  contracts  any  more  than  with  regard  to  any  other  subject- 
matter  of  legislation.  The  limitations  already  quoted  exist  in  their  full  force, 
and  apply  to  that  subject  as  well  as  to  all  others.  They  embody  the  essential 
principles  of  Magna  Charta,  and  are  especially  binding  upon  the  legislative 
department  of  the  government.  Under  the  English  constitution,  notwithstand- 
ing the  theoretical  omnipotence  of  parliament,  such  a  law  as  the  one  in  qoestioa 
would  not  be  tolerated  for  a  moment.  The  famous  denunciation,  that ''  it  would 
cut  every  Englishman  to  the  bone,^'  would  be  promptly  reiterated. 

§  1657.  Appropriation  qf  railway  earnings  to  form  a  sinking  fund  held  an 
unlawful  taking  of  property. 

It  will  not  do  to  say  that  the  violation  of  the  contract  by  the  law  in  question 
is  not  a  taking  of  property.  In  the  first  place,  it  is  literally  a  taking  of  prop- 
erty. It  compels  the  companies  to  pay  over  to  the  government,  or  its  agents, 
money  to  which  the  government  is  not  entitled.  That  it  will  be  entitled  by 
the  contract  to  a  like  amount  at  some  future  time  does  not  matter.  Time  is  a 
part  of  the  contract.  To  coerce  a  delivery  of  the  money  is  to  coerce  without 
right  a  delivery  of  that  which  is  not  the  propert}*^  of  the  government  but  the 
property  of  the  companies.  It  is  needless  to  refer  to  the  importance  to  the 
companies  of  the  time  which  the  contract  gives.  If  it  be  alleged  that  the  se- 
curity of  the  government  requires  this  to  be  done  in  consequence  of  waste  or 
dissipation  by  the  companies  of  the  mortgage  security,  that  is  a  question  to  be 
decided  by  judicial  investigation  with  opportunity  of  defense.  A  prejudgment 
of  the  question  by  the  legislative  department  is  a  usurpation  of  the  judicial 
power. 

But  if  it  were  not,  as  it  is,  an  actual  or  physical  taking  of  property, —  if  it 
were  merely  the  subversion  of  the  contract  and  the  substitution  of  another  con- 
tract in  its  place,  it  would  be  a  taking  of  property  withm  the  spirit  of  the  con- 
stitutional provisions.  A  contract  is  property.  To  destroy  it  wholly,  or  to 
destroy  it  partially,  is  to  take  it;  and  to  do  this  by  arbitrary  legislative  action 
is  to  do  it  without  due  process  of  law. 

§  1658.  not  warranted  by  necessity  of  war. 

The  case  bears  no  analogy  to  the  laws  which  were  passed  in  time  of  war  and 
public  necessity,  making  treasury  notes  of  the  government  a  legal  tender. 
The  power  to  pass  those  laws  was  found  in  other  parts  of  the  constitution:  in 
the  power  to  borrow  money  on  the  credit  of  the  United  States,  to  regulate  the 
value  of  money,  to  raise  and  support  armies,  to  suppress  insurrections  and  to 
pass  all  laws  necessary  and  proper  for  carrying  into  execution  the  general 
powers  of  the  government.  My  views  on  that  subject  were  fully  expressed  in 
the  Legal  Tender  Cases,  reported  in  11  Wall,  6S2,  and  I  have  yet  seen  no  reason 
to  modify  them.  The  legal  tender  laws  may  have  indirectly  affected  contracts, 
but  did  not  abrogate  them.  The  case  before  us  is  totally  different.  It  is  a  di- 
rect abrogation  of  a  contract,  and  that,  too,  of  a  contract  of  the  government 
itself, —  a  repudiation  of  its  own  contract. 

§  1659.  nor  does  it  bear  any  analogy  to  govejmmental  regulation  ofrailr 

waySy  as  sustained  in  the  Granger  Cases. 

iiov  does  the  case  in  hand  bear  any  analogy  to  what  are  familiarly  known 
as  the  Granger  Cases,  reported  in  94  U.  S.,  113,  under  the  names  of  Munn  v. 
Illinois,  etc.  The  inquiry  there  was  as  to  the  extent  of  the  police  power  in  cases 
where  the  public  interest  is  affected ;  and  we  held  that  when  an  employment 
or  business  becomes  a  matter  of  such  public  interest  and  importance  as  to  create 
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a  common  charge  or  burden  upon  the  citizen;  in  other  words,  when  it  bacomes 
a  practical  monopoly,  to  which  the  citizen  is  compelled  to  resort,  and  by 
means  of  which  a  tribute  can  be  exacted  from  the  community,  it  is  subject  to 
regulation  by  the  legislative  power.  It  is  obvious  that  the  present  case  does 
not  belong  to  that  category.  It  is  an  individual  case  of  private  contract  be- 
tween the  companies  and  the  government.  It  is  a  question  of  dollars  and 
cents,  and  terms  and  conditions,  in  a  particular  case.  To  call  the  law  an  exercise 
of  the  police  power  would  be  a  misuse  of  terms. 

§  1 660.  Reservation  of  congressional  control  of  Pacific  Hallways  discussed. 

Great  stress,  however,  is  laid  upon  the  reservation  in  the  charter  of  the 
right  to  amend,  alter  or  repeal  the  act.  As  a  matter  of  fact,  the  reservation 
referred  to  really  has  no  office  in  an  act  of  congress;  for  congress  is  not  sub- 
ject, as  the  states  are,  to  the  inhibition  against  passing  any  law  impairing  the 
obligation  of  contracts.  It  has  become  so  much  the  custom  to  insert  it  in  all 
charters  at  the  present  day,  that  its  original  intent  and  purpose  are  sometimes 
forgotten.  Since,  however,  it  is  contained  in  the  charter  of  the  Union  Pacific 
Kailroad  Company,  it  is  proper  that  its  meaning  and  effect  should  be  adverted  to. 

It  seems  to  me  that  this  clause  has  been  greatly  misunderstood.  It  is  a  sort 
of  proviso  peculiar  to  American  legislation,  growing  out  of  the  decision  in  the 
Dartmouth  College  Case.  Mr.  Justice  Story,  in  his  opinion  in  that  case  (4 
Wheat.,  675),  says:  "  When  a  private  eleemosynary  corporation  is  thus  created 
by  the  charter  of  the  crown,  it  is  subject  to  no  other  control  on  the  part  of  the 
crown  than  what  is  expressly  or  impliedly  reserved  by  the  charter  itself.  Unless 
a  power  be  reserved  for  this  purpose,  the  crown  cannot  in  virtue  of  its  preroga- 
tive, without  the  consent  of  the  corporation,  alter  or  amend  the  charter,  or  divest 
the  corporation  of  any  of  its  franchises."  This  hint,  that  such  a  reservation 
would  authorize  an  alteration  or  amendment  to  be  made  in  a  charter,  has  been 
freely  availed  of  by  legislatures  and  constitutional  conventions  in  order  to  be 
freed  from  the  constitutional  restriction  against  impairing  the  validity  of  con- 
tracts, so  far  as  it  applied  to  charters  of  incorporation.  The  application  of 
that  restriction  to  such  charters,  by  construing  them  to  be  contracts  within  the 
meaning  of  the  constitution,  was  a  surprise  to  many  statesmen  and  jurists  of 
the  country.  Chief  Justice  Marshall,  indeed,  in  his  opinion  in  that  case,  says: 
"It  is  more  than  possible  that  the  preservation  of  rights  of  this  description 
was  not  particularly  in  the  view  of  the  framers  of  the  constitution,  when  the 
clause  under  consideration  was  introduced  into  the  instrument."  p.  644. 
Probably  in  view  of  this  somewhat  unexpected  application  of  the  clause,  oper- 
ating as  it  did  to  deprive  the  states  of  nearly  all  legislative  control  over  cor- 
porations of  their  own  creation,  the  courts  have  given  liberal  constraotion  to 
the  reservation  of  power  to  alter,  amend  and  repeal  a  charter;  and  have  sus- 
tained some  acts  of  legislation  made  under  such  a  reservation  which  are  at 
least  questionable. 

In  my  judgment,  the  reservation  is  to  be  interpreted  as  placing  the  state 
legislature  back  on  the  same  platform  of  power  and  control  over  the  charter 
containing  it  as  it  would  have  occupied  had  the  constitutional  restriction  about 
contracts  never  existed;  and  I  think  the  reservation  effects  nothing  more.  It 
certainly  cannot  be  interpreted  as  reserving  a  right  to  violate  a  contract  at  will. 
No  legislature  ever  reserved  such  a  right  in  an}^  contract.  Legislatures  often 
reserve  the  right  to  terminate  a  continuous  contract  at  will;  but  never  to 
violate  a  contract,  or  change  its  terms,  without  the  consent  of  the  other  party. 
The  reserved  power  in  question  is  simply  that  of  legislation, —  to  alter,  amend 
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or  repeal  a  charter.  This  is  very  diflferent  from  the  power  to  violate  or  to  alter 
the  terms  of  a  contract  at  will.  A  reservation  of  power  to  violate  a  contract, 
or  alter  it,  or  impair  its  obligation,  would  be  repugnant  to  the  contract  itself, 
and  void.  A  proviso  repugnant  to  the  grairting  part  of  a  deed,  or  to  the  enact- 
ing part  of  a  statute,  is  void.  Interpreted  as  a  reservation  of  the  right  to 
legislate,  the  reserved  power  is  sustainable  on  sound  principles;  but  interpreted 
as  the  reservation  of  a  right  to  violate  an  executed  contract,  it  is  not  su^ 
tainable. 

The  question  then  comes  back  to  the  extent  of  the  power  to  legislate.  But 
that  is  a  restricted  power, — restricted  by  other  constitutional  provisions,  to 
which  reference  has  already  been  made.  Certainly  the  legislature  cannot  in  a 
charter  of  incorporation,  or  in  any  other  law,  reserve  to  itself  any  greater 
power  of  legislation  than  the  constituti0n  itself  concedes  to  it.  It  seems  to  me 
clear,  therefore,  that  the  power  reserved  cannot  authorize  a  flat  abrogation  of 
the  contract  by  congress,  because,  as  before  shown,  such  an  abrogation  would 
be  a  violation  of  those  clauses  which  inhibit  the  taking  of  property  without 
process  of  law  and  without  compensation. 

It  may  be  said  that  by  reason  of  the  reserved  power  to  alter  and  repeal  a 
charter,  this  court  has  sustained  legislative  acts  imposing  taxes  from  which  the 
corporation  by  the  charter  was  exempted.  This  is  true.  But  the  imposition 
of  taxes  is  pre-eminently  an  act  of  legislation.  Its  temporary  suspension,  con- 
ceded in  a  charter,  is  a  suspension  of  the  legislative  power  pro  tanto.  Being 
such,  a  reservation  of  the  right  to  legislate,  or,  which  is  the  same  thing,  to  alter, 
amend  or  repeal  the  charter,  necessarily  includes  the  right  to  resume  the  power 
of  taxation.  The  same  observations  apply  to  the  regulation  of  fares  and 
freights;  for  this  is  a  branch  of  the  police  power,  applicable  to  all  cases  which 
involve  a  common  charge  upon  the  people.  * 

§  1661.  United  States  sinking  f mid  act  of  1878  unatUharized  hy  reserved 
power  over  Pacific  Railways, 

I  conclude,  therefore,  that  the  power  reserved  to  alter,  amend  and  repeal  the 
charter  of  the  Union  Pacific  Railroad  Company  is  not  sufficient  to  authorize 
the  passage  of  the  law  in  question. 

I  will  only  add,  further,  that  the  initiation  of  this  species  of  legislation  by 
congress  is  well  calculated  to  excite  alarm.  It  has  the  effect  of  announcing  to 
the  world,  and  giving  it  to  be  understood,  that  this  government  does  not  con- 
sider itself  bound  by  its  engagements.  It  sets  the  example  of  repudiation  of 
government  obligations.  It  strikes  a  blow  at  the  public  credit.  It  asserts  the 
principle  that  might  makes  right.  It  saps  the  foundations  of  public  morality. 
Perhaps,  however,  these  are  considerations  more  properly  to  be  addressed  to  the 
legislative  discretion.  But  when  forced  upon  the  attention  by  what,  in  my 
judgment,  is  an  unconstitutional  exercise  of  legislative  power,  they  have  a  more 
than  ordinary  weight  and  significance. 

Dissenting  opinion  by  Mb.  Justice  Field. 

I  also  dissent  from  the  judgment  of  the  court  in  these  cases. 

The  decision  will,  in  my  opinion,  tend  to  create  insecurity  in  the  title  to  cor* 
porate  property  in  the  country.  It,  in  effect,  determines  that  the  general  gov- 
ernment, in  its  dealings  with  the  Pacific  Railroad  Companies,  is  under  no  legal 
obligation  to  fulfil  its  contracts,  and  that  whether  it  shall  do  so  is  a  question  of 
policy  and  not  of  duty.  It  also  seems  to  me  to  recognize  the  right  of  the  gov- 
ernment to  appropriate  by  legislative  decree  the  earnings  of  those  companies, 
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witboat  judicial  inquiry  and  determination  as  to  its  claim  to  such  earnings, 
thus  sanctioning  the  exercise  of  judicial  functions  in  its  own  cases.  And  in 
respect  to  the  Central  Pacific  Company,  it  asserts  a  supremacy  of  the  federal 
over  the  state  government  in  the,  control  of  the  corporation,  which,  in  my 
judgment,  is  subversive  of  the  rights  of  the  state.  I,  therefore,  am  constraint 
to  add  some  suggestions  to  those  presented  by  my  associates,  Justices  Strong 
and  Bradley.  In  what  I  have  to  say  I  shall  confine  myself  chiefly  to  the  case 
of  the  Central  Pacific  Company. 

§  1662.  Status  of  Central  Pacific  Hailway  Company, 

That  company  is  a  state  corporation,  and  is  the  successor  of  a  corporation 
of  the  same  name,  created  before  the  railroad  acts  of  congress  were  passed, 
and  of  four  other  corporations  organized  under  the  laws  of  the  state.  No  sov- 
ereign attributes  possessed  by  the  general  government  were  exercised  in  calling 
into  existence  the  original  company,  or  any  of  the  companies  with  which  it  is 
now  consolidated.  They  all  derived  their  powers  and  capacities  from  the  state 
and  held  them  at  its  will. 

§  1663.  Contracts  and  relation  between  goverrifnent  and  Pacific  Hailway  Com- 
panies. 

The  relation  of  the  general  government  to  the  Pacific  companies  is  twofold: 
that  of  sovereign  in  its  own  territory  and  that  of  contractor.  As  sovereign,  its 
power  extends  to  the  enforcement  of  such  acts  and  regulations  by  the  com- 
panies as  will  insure,  in  the  management  of  their  roads,  and  conduct  of  their 
officers  in  its  territory,  the  safety,  convenience  and  comfort  of  the  public.  It 
can  exercise  such  control  in  its  territory  over  all  common  carriers  of  passengers 
and  property.  As  a  contractor  it  is  bound  by  its  engagements  equally  with  a 
private  individual;  it  cannot  be  relieved  from  them  by  any  assertion  of  its  sov- 
ereign authority,  ks  relation  to  the  original  Central  Pacific  Company,  and  to 
the  present  company  as  its  successor,  in  the  construction  and  equipment  of  its 
road,  and  its  use  for  public  purposes,  was  and  is  that  of  a  contractor;  and  the 
rights  and  obligations  of  both  are  to  be  measured,  as  in  the  case  of  similar  rela- 
tions between  other  parties,  by  the  terms  and  conditions  of  the  contract. 

By  the  firet  section  of  the  original  railroad  act  of  congress,  passed  in  July,  1S62, 
certain  persons  therein  designated  were  created  a  corporation  by  the  name  of  the 
Union  Pacific  Railroad  Company,  and  authorized  to  construct  and  operate  a 
continuous  railroad  and  telegraph  line  from  a  designated  point  on  the  one  hun- 
dredth meridian  of  longitude  west  from  Greenwich  to  the  western  boundary  of 
Nevada  territory,  and  were  invested  with  the  powers,  privileges  and  immuni- 
ties necessary  for  that  purpose,  and  with  such  as  are  usually  conferred  upon 
corporations.  By  subsequent  provisions  of  the  act  and  the  amendatory  act  of 
1864,  three  grants  were  made  to  the  company  thus  created :  a  grant  of  a  right 
of  way  over  the  public  lands  of  the  United  States  for  the  road  and  telegraph 
line;  a  grant  of  ten  alternate  sections  of  land  on  each  side  of  the  road,  to  aid 
in  its  construction  and  that  of  the  telegraph  line;  and  a  grant  of  a  certain  num- 
ber of  subsidy  bonds  of  the  United  States,  each  in  the  sum  of  $1,000,  payable 
in  thirty  years,  with  semi-annual  interest, —  patents  for  the  lands  and  the  bonds 
to  be  issued  as  each  twenty  consecutive  miles  of  the  road  and  telegraph  should 
be  completed.  These  grants  were  made  upon  certain  conditions  as  to  the  com- 
pletion of  the  road-  and  telegraph  line,  their  ponstruction  and  use  by  the  gov- 
ernment, and  their  pledge  as  security  for  the  ultimate  payment  of  the  bonds. 
They  were  the  considerations  offered  by  the  government  to  the  company  for 
the  work  which  it  undertook. 
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By  the  act  which  thtis  incorporated  the  Union  Pacific  Company,  and  made 
the  grants  mentioned,  the  United  States  proposed  to  the  Central  Pacific  that  it 
should  construct  in  like  manner  a  railroad  *and  a  telegraph  line  through  the 
state  of  California  from  a  point  near  the  ^Pacific  coast  to  its  eastern  boundary, 
upon  the  same  terms  and  conditions,  and,  after  completing  them  across  the 
state,  to  continue  their  construction  through  the  territories  of  the  United  States 
until  they  should  meet  and  connect  with  the  road  and  telegraph  line  of  the 
Union  Pacific.  They,  in  eflfect,  said  to  the  company,  that  if  it  would  construct 
a  railroad  and  a  telegraph  line  from  the  Pacific  ocean  eastward  to  a  connection 
with  the  Union  Pacific, —  the  road  to  be  in  all  respects  one  of  first-class, —  and 
keep  them  in  repair,  so  that  they  could  be  used  at  all  times  by  any  department 
of  the  government  for  the  transmission  of  dispatches  and  the  transportation  of 
maiis,  troops,  munitions  of  war,  supplies  and  public  stores,  at  reasonable  rates 
of  compensation,  not  exceeding  suci^  as  were  charged  private  persons  for  simi- 
lar services,  and  allow  the  government  at  all  times  the  preference  in  the  use  of 
the  road  and  telegraph, —  they  would  grant  the  company  a  right  of  way  over 
the  public  lands  for  the  construction  of  the  road  and  telegraph  line,  and  grant 
to  it  ten  alternate  sections  of  land  on  each  side  of  the  road,  and  give  it  their 
bonds,  each  for  the  sum  of  $1,(>00,  payable  thirty  years  after  date,  with  semi- 
annual interest,  such  bonds  to  be  issued  at  the  rate  of  sixteen,  thirty-two  or 
forty-eight  the  mile,  according  to  the  character  of  the  country  over  which  the 
road  should  be  constructed;  and  would  issue  patents- for  the  lands,  and  the  sub- 
sidy bonds,  as  each  twenty  consecutive  miles  of  the  road  and  telegraph  should 
be  completed  in  the  manner  prescribed;  it  being  agreed  that  the  company 
should  pay  the  bonds  as  they  should  mature,  and  that  for  the  security  of  their 
payment  they  should  constitute  a  second  mortgage  upon  the  whole  line  of  the 
road  and  telegraph,  and  that  one-half  of  the  compensation  earned  for  services 
to  the  government,  and,  after  the  completion  of  the  road,  five  percent,  of  its 
net  earnings  should  be  retained  and  applied  to  the  payment  of  the  bonds;  and 
also,  that  the  company  should  complete  the  road  by  the  1st  of  July,  1876,  and 
keep  it  in  repair  and  use  thereafter,  or  upon  failure  to  do  so,  that  the  govern- 
ment might  take  possession  of  the  road  and  complete  it,  or  keep  it  in  repair  and 
use,  as  the  case  might  be.  And  they  further,  in  effect,  said  that  if  these  terms 
and  conditions  were  satisfactory,  the  company  should  file  its  written  acceptance 
thereof  with  the  secretary  of  the  interior,  within  six  months  thereafter;  and 
that  thereupon  there  should  be  a  contract  between  them. 

This  proposition  of  the  government  the  Central  Pacific  accepted,  and  filed 

its  acceptance  as  required ;  and  thereupon  the  provisions  of  the  act  became  a 

contract  between  it  and  the  United  States,  as  complete  and  perfect  as  could  be 

made  by  the  most  formal  instrument.     The  United  States  thus  came  under 

obligation  to  the  company  to  make  the  grants  and  issue  the  bonds  stipulated, 

upon  the  construction  of  the  road  and  telegraph  line  in  the  manner  prescribed. 

The  corporate  capacity  of  the  company  in  no  respect  affected  the  nature  of  the 

contract,  or  made  it  in  any  particular  different  from  what  it  would  have  been 

had  a  natural  person  been  one  of  the  parties.     Tne  company  was  not  a  creature 

of  the  United  States,  and  congress  could  neither  add  to  nor  subtract  from  its 

corporate  powers.     The  exercise  of  the  right  of  eminent  domain  allowed  in  the 

territories  was  not  the  exercise  of  a  corporate  power.     That  right  belongs  to 

the  sovereign  authority,  and  whoever  exercises  it  does  so  as  the  agent  of  that 

sovereignty.     Nor  was  its  chanvcter  as  a  state  institution  changed  by  the  fact 

that  it  was  permitted  by  congress  to  extend  its  road  through  the  territory  of 
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the  United  States.  This  permissioa  was  no  more  than  the  license  which  is 
usually  extended  by  positive  agreement,  or  by  comity  in  the  absence  of  such 
agreement,  by  one  state  to  the  corporations  of  another  state,  to  do  business 
and  own  property  in  its  jurisdiction.  Such  license  is  not  the  source  of  the  cor- 
porate powers  exercised.  Insurance  companies,  express  companies,  and,  indeed, 
companies  organized  for  almost  every  kind  of  business,  are,  by  comity,  per- 
mitted throughout  the  ITnited  States,  and  generally  throughout  the  civilized 
world,  to  do  business,  make  contracts,  and  exercise  their  corporate  povvers  in  a 
jurisdiction  where,  in  a  strict  legal  sense,  they  have  no  corporate  existence. 
The  Pacific  Mail  Steamship  Company,  for  example,  to  take  an  illustration 
mentioned  by  counsel,  is  a  corporation  created  under  the  laws  of  the  state 
of  New  York,  and,  like  the  Central  Pacific,  has  been  subsidized  by  the  United 
States.  Its  ships  visit  Central  America,  California,  Japan  and  China,  and  in 
all  these  places  it  leases  or  owns  wharves,  and  makes  and  enforces  contracts 
necessary  to  the  transaction  of  its  business;  yet  no  one  has  ever  pretended  or 
suggested  that  it  derived  any  of  its  corporate  povvers  from  the  United  States, 
or  from  the  authorities  of  any  of  the  places  named.  By  consent  of  thos3 
authorities,  expressed  in  terms,  or  implied  in  what  is  understood  as  their  comity, 
it  exercises  powers  derived  solely  from  the  state  of  New  Vork. 

When,  therefore,  congress  assented  to  the  extension  into  the  territory  of  the 
United  States  of  the  road  which  the  Central  Pacific  was  authorized  by  its 
charter  to  construct  in  California,  it  was  deemed  important  for  the  company  to 
obtain  also  the  consent  and  authority  of  the  state  to  act  without  its  limits  and 
assume  responsibilities  not  originally  contemplated.  Accordingly,  in  lS64r,  the 
legislature  of  the  state,  at  its  second  session  after  the  adoption  of  the  original 
railroad  act  of  congress,  in  order  to  enable  the  company  to  comply  with  its 
provisions  and  conditions,  authorized  the  company  to  construct,  maintain  and 
operate  the  road  in  the  territory  lying  east  of  the  state,  and  invested  it  with 
the  rights,  privileges  and  powers  granted  by  the  act  of  congress,  with  the  res- 
ervation, however,  that  the  company  should  besiihject  to  all  the  laws  of  the  state 
concerning  railroad  and  telegraph  lines^  except  that  messages  and  property  of 
the  United  States,  of  the  state  and  of  the  company,  should  have  priority  of 
transmission  and  transportation.  The  extent  of  the  power  which  was  thus 
reserved  we  shall  hereafter  consider.  It  is  sufficient  at  present  to  observe  that 
it  was  as  ample  and  complete  as  it  is  possible  for  one  sovereignty  to  exert  over 
institutions  of  its  own  creation,  and  that  its  exercise  is  incompatible  with  the 
control  asserted  by  the  law  of  congress  of  1878,  which  has  given  rise  to  the 
present  suit. 

The  Central  Pacific  Company  having  accepted,  as  already  stated,  the  condi- 
tions proffered  by  congress,  proceeded  at  once  to  the  execution  of  its  contract. 
In  the  face  of  great  obstacles,  doubts  and  uncertainties,  its  directors  commenced 
and  prosecuted  the  work,  and  within  a  period  several  years  less  than  that  pre- 
scribed, its  telegraph  line  and  road  were  completed,  the  latter  with  all  the  ap- 
purtenances of  a  first-class  road,  and  were  accepted  by  the  government.  Patents 
for  the  land  granted  and  the  subsidy  bonds  mentioned  were  accordingly  issued 
to  the  company.  Since  then  the  road  and  telegraph  line  have  been  kept  in 
repair  and  use,  and  the  government  has  enjoyed  all  the  privileges  in  the  trans- 
mission of  dispatches  over  the  telegraph,  and  in  the  transportation  of  mails, 
troops,  munitions  of  war,  supplies  and  public  stores  over  the  road,  which  were 
stipulated.  There  has  been  no  failure  on  the  part  of  the  company  to  comply 
with  its  engagements,  nor  is  any  complaint  of  delinquency  or  neglect  in  its 
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action  made  by  the  government.  The  road  is  more  valuable  now  than  on  the 
day  of  its  completion;  it  has  been  improved  in  its  rails,  bridges,  cars,  depots, 
turnouts,  machine-shops,  and  all  other  appurtenances.  Its  earaings  have  been 
<x>nstantly  increasing,  and  it  constitutes  to-day  a  far  better  security  to  the 
United  States  for  the  ultimate  payment  of  the  subsidy  bonds  than  at  any  period 
^incd  its  completion,  and  to  the  government  it  has  caused,  with  the  connecting 
road  of  the  Union  Pacific,  an  immense  saving  of  expense.  The  records  of  the 
diiferent  departments  show  an  annual  saving,  as  compared  with  previous  ex- 
penditures, in  the  item  of  transportation  alone  of  the  mails,  troops  and  public 
stores,  of  $5,000,000,  aggregating  at  this  day  over  $50,000,000. . 

Whilst  the  company  was  thus  complying  in  all  respects  with  its  engagements, 
the  act  of  May  7, 1878,  was  passed,  altering  in  essential  particulars  the  contract 
of  the  company,  and  greatly  increasing  its  obligations.  By  the  contract,  only 
one-half  of  the  compensation  for  transportation  for  the  government  is  to  be 
retained  and  applied  towards  the  payment  of  the  bonds.  By  the  act  of  1878, 
the  whole  of  such  compensation  is  to  be  retained  and  thus  applied.  By  the 
contract,  five  per  cent,  only  of  the  net  earnings  of  the  road  are  to  be  paid  to 
the  United  States  to  be  applied  upon  the  subsidy,  bonds.  By  the  act  of  1878, 
twenty-five  per  cent,  of  the  net  earnings  are  to  be  thus  paid  and  applied.  By 
the  contract,  the  only  security  which  the  government  had  for  its  subsidy  bonds 
was  a  second  mortgage  on  the  road  and  its  appurtenances  and  telegraph  line; 
and  the  company  was  allowed  to  give  a  first  mortgage  as  security  for  its  own 
bonds,  issued  for  an  equal  amount.  By  the  act  of  1878,  additional  security  is 
required  for  the  ultimate  payment  of  its  own  bonds,  and  the  subsidy  bonds  of 
the  United  States,  by  the  creation  of  what  is  termed  a  sinking  fund;  that  is, 
by  compelling  the  company  to  deposit  $1,200,000  a  year  in  the  treasury  of  the 
United  States,  to  be  held  for  such  payment,  or  so  much  thereof  as  may  be  nec- 
essary to  make  the  five  per  cent,  net  earnings,  the  whole  sum  earned  as  com- 
pensation for  services,  and  sufficient  in  addition  to  make  the  whole  reach 
twenty-five  per  cent.,  of  the  net  earnings. 

§  1 664.  Sinking  fund  act  an  exaction  of  money  not  stijmlaied  for  hy  original 
contract. 

It  is  not  material,  in  the  view  I  take  of  the  subject,  whether  the  deposit  of 
this  large  sum  in  the  treasury  of  the  creditor  be  termed  a  payment  or  some- 
thing else.  It  is  the  exaction  from  the  company  of  money  for  which  the  origi- 
nal contract  did  not  stipulate,  which  constitutes  the  objectionable  feature  of 
the  act  of  1878.  The  act  thus  makes  a  great  change  in  the  liabilities  of  the 
company.  Its  purpose,  however  disguised,  is  to  coerce  the  payment  of  money 
years  in  advance  of  the  time  prescribed  by  the  contract.  That  such  legislation 
is  beyond  the  power  of  congress  I  cannot  entertain  a  doubt.  The  clauses  of 
the  original  acts  reserving  a  right  to  congress  to  alter  or  amend  them  do  not, 
in  my  judgment,  justify  the  legislation.  The  power  reserved  under  these 
clauses  is  declared  to  be  for  a  specific  purpose.  The  language  in  the  act  of  1862 
is  as  follows:  ^^  And  the  better  to  accomplish  the  object  of  this  act,  to  pro- 
mote the  public  interest  and  welfare  by  the  construction  of  said  railroad  and 
telegraph  line,  and  keeping  the  same  in  working  order,  and  to  secure  to  the 
government  at  all  times  (but  particularly  in  time  of  war)  the  use  and  benefits 
of  the  same  for  postal,  military,  and  other  purposes,  congress  may  at  any 
time  —  having  due  regard  for  the  rights  of  said  companies  named  herein  —  add 
to,  alter,  amend  or  repeal  this  act."  Sec.  18.  The  language  of  the  amenda- 
tory act  of  1864  is  more  general:  ^^  That  congress  may  at  any  time  alter,  amend 
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or  repeal  this  act.'*  The  two  acts  are  to  be  read  together;  they  deal  with  the 
same  subject;  and  are  to  be  treated  as  if  passed  at  the  same  time.  Prescott  v. 
Bailroad  Co.,  16  Wall.,  603.  The  limitations,  therefore,  imposed  upon  the 
exercise  of  the  power  of  alteration  and  amendment  in  the  act  of  1862  must  be 
held  to  apply  to  the  power  reserved  in  the  act  of  1864.  They  are  not  repealed, 
either  expressly  or  impliedly,  by  anything  in  the  latter  act.  If  this  be  so,  the 
legislation  of  1878  can  find  no  support  in  the  clauses.  The  conditions  upon 
which  the  reserved  power  could  be  exercised  under  them  did  riot  then  exist. 
The  road  and  telegraph  had  years  before  been  constructed,  and  always  kept  in 
working  order;  and  the  government  has  at  all  times  been  secured  in  their  use 
and  benefits  for  postal,  military,  and  other  purposes. 

§  1665.  SvnMng  fund  act  of  1878  not  warranted  ly  reserved  power  of  con- 
gresa  over  charters  of  Pacific  Railway  Companiea. 

But  if  the  reserved  power  of  alteration  arid  amendment  be  considered  as 
freed  from  the  limitations  designated,  it  cannot  be  exerted  to  affect  the  con- 
trac-t  so  far  as  it  has  been  executed,  or  the  rights  vested  under  it.  When  the 
road  was  completed  in  the  manner  prescribed  and  accepted,  the  company  be- 
came entitled  as  of  right  to  the  land  and  subsidy  bonds  stipulated.  The  title 
to  tb«  land  was  perfect  on  the  issue  of  the  patents;  the  title  to  the  bonds 
Tested  on  their  delivery.  Any  alteration  of  the  acts  under  the  reservation 
clauses,  or  their  repeal,  could  not  revoke  the  title  to  the  land  or  recall  the  bonds 
or  change  the  right  of  the  company  to  either.  So  far  as  these  are  con- 
cerned the  contract  was,  long  before  the  act  of  1878,  an  executed  and  closed 
transaction,  and  they  were  as  mifch  beyond  the  reach  of  the  government  as 
any  other  property  vested  in  private  proprietorship.  The  right  to  hold  the 
subsidy  bonds  for  the  period  at  which  they  are  to  run  without  paying  or  ad- 
vancing money  on  them  before  their  maturity,  except  as  originally  provided, 
or  furnishing  other  security  than  that  originally  stipulated,  was,  on  their 
delivery,  as  perfect  as  the  right  to  hold  the  title  to  the  land  patented  unincum- 
bered by  future  liens  of  the  government.  Any  alteration  or  amendment  could 
only  operate  for  the  future  and  affect  subsequent  acts  of  the  company';  it  could 
have  no  operation  upon  that  which  had  already  been  done  and  vested. 

There  have  been  much  discussion  and  great  difference  of  opinion  on  many 
points  as  to  the  meaning  and  effect  of  a  similar  reservation  in  statutes  of  the 
states,  but  on  the  point  that  it  does  not  authorize  any  interference  with 
vested  rights  all  the  authorities  concur.  Such  was  the  language  of  Chief 
Justice  Shaw  in  the  case  cited  from  the  supreme  court  of  Massachusetts;  and 
such  is  the  language  of  Mr.  Justice  Clifford  in  the  cases  dit'ed  from  this  courL 
And  such  must  be  the  case,  or  there  would  be  no  safety  in  dealing  with  the 
government  where  such  a  clause  is  inserted  in  its  legislation.  It  could  undo 
at  pleasure  everything  done  under  its  authority,  and  despoil  of  their  property 
those  who  had  trusted  to  its  faith.  Commonwealth  v.  Essex  Co.,  13  Gray 
(Mass.),  239;  Miller  v.  State,  15  Wall.,  478;  Holyoke  Co.  v.  Lyman,  id.,  500. 
See,  also,  Shields  v.  Ohio,  95  TJ.  S.,  319,  and  Sage  v.  Dillard,  15  B.  Mon.  ^y.), 
349. 

The  object  of  a  reservation  of  this  kind  in  acts  of  incorporation  is  to  insure 
to  the  government  control  over  corporate  franchises,  rights  and  privileges 
which,  in  its  sovereign  or  legislative  capacity,  it  may  call  into  existende,  not  to 
interfere  with  contracts  which  the  corporation  created  by  it  may  make.  Such  is 
the  purport  of  our  language  in  Tomlinsbn  v.  Jfessup,  where  we  state  the  object 
of  the  reservation  to  be,  "  to  prevent  a  grant  of  corporate  rights  and  privileges 

744 


RAILWAY  C0iifPANIB3.  §1668, 

in  a  form  which  will  preclude  legislative  interference  with  their  exercise,  if  the 
public  interest  should  at  any  time  require  such  interference,"  and  that  ^'the 
reservation  affects  the  entire  relation  between  the  state  aad  corporation,  and 
places  under  legislative  control  all  rights,  privileges  and  immunities  derived 
hyits  charter  directly  frora.  the  state,^^  15  Wall.,  454.  The  same  thing  we 
repeated,  with  greater  distinctness,  in  Eailroad  Co.  v.  Maine,  where  we  said 
that  by  the  reservation  the  state  retained  the  power  to  alter  the  act  incorporat- 
ing the  company,  in  all  particulars  constituting  the  grant  to  it  of  corporate  rights^ 
privileges  and  immunities;  and  that  "  the  existence  of  the  corporation,  and  its 
franchises  and  immunities,  derived  directly  from  the  state,  were  thus  kept  under 
its  control."  But  we  added,  that  "  rights  and  interests  acquired  by  the  com- 
pany, not  constituting  a  part  of  the  contract  of  incorporation y  stand  upon  a 
different  footing."     96  U.  S.,  499  (§§  1334-37,  supra). 

%  1  6 (16.  The  relations  of  the  United  States  with  the  Central  Pacific  Compffny. 

Now  there  was  no  grant  by  the  United  States  to  the  Central  Pacific  Com- 
pany of  corporate  rights,  privileges  and  immunities.  No  attribute  of  sov- 
ereignty was  exercised  by  them  in  its  creation.  It  took  its  life,  and  all  its 
attributes  and  capacities,  from  the  state.  Whatever  powers,  rights  and  priv- 
ileges it  acquired  from  the  United  States  it  took  under  its  contract  with  them, 
and  oot  otherwise.  The  relation  between  the  parties  being  that  of  contract- 
ors, the  rights  and  obligations  of  both,  as  already  stated,  are  to  be  measured 
by  the  'terms  and  conditions  of  the  contract.  And  when  the  government  of 
the  United  States  entered  into  that  contract,  it  laid  aside  its  sovereignty  and 
put  itself  on  terms  of  equality  with  its  contractor.  It  was  then  but  a  civil 
corporation,  as  incapable  as  the  Central  Pacific  of  releasing  itself  from  its  obli- 
gations, or  of  finally  determining  their  extent  and  character.  It  could  not,  as 
justly  observed  by  one  of  the  counsel  who  argued  this  case,  ^^  release  itself  and 
hold  the  other  party  to  the  contract.  It  could  not  change  its  obligations  and 
hold  its  rights  unchanged.  It  cannot  bind  itself  as  a  civil  corporation^  and  loose 
itself  by  its  sovereign  legislative  power."  This  principle  is  aptly  expressed  by 
the  great  conservative  statesman,  Alexander  Hamilton,  in  his  report  to  congress 
on  the  public  credit,  in  1795:  "When  a  government,"  he  observes,  "enters 
into  a  contract  with  an  individual,  it  deposes,  as  to  the  matter  of  the  contract, 
its  constitutional  authority,  and  exchanges  the  character  of  legislator  for  that 
of  a  moral  agent,  with  the  same  rights  and  obligations  as  an  individual.  Its 
promises  may  be  justly  considered  out  of  its  power  to  legislate,  unless  in  aid  of 
them.  It  is,  in  theory,  impossible  to  reconcile  the  two  ideas  of  a  promise  which 
obliges  with  a  power  to  make  a  law  which  can  vary  the  effect  of  it.^^  Hamilton's 
Woiks,  vol.  iii,  pp.  618,  519. 

When,  therefore,  the  government  of  the  United  States  entered  into  the  con- 
tract with  the  Central  Pacific,  it  could  no  more  than  a  private  corporation  or 
a  private  individual  finally  construe  and  determine  the  extent  of  the  company^s 
rights  and  liabilities.  If  it  had  cause  of  complaint  against  the  company,  it 
could  not  undertake  itself,  by  legislative  decree,  to  redress  the  grievance,  but 
was  compelled  to  seek  redress,  as  all  other  civil  corporations  are  compelled, 
through  the  judicial  tribunals.  If  the  company  was  wasting  its  property,  of 
which  no  allegation  was  made,  or  impairing  the  security  of  the  government, 
the  remedy  by  suit  was  ample.  To  declare  that  one  of  two  contracting  p.irties 
is  entitled,  under  the  contract  between  them,  to  the  payment  of  a  greater 
sum  than  is  admitted  to  be  payable,  or  to  other  or  greater  security  than  that 

given,  is  not  a  legislative  function.    It  is  judicial  action;  it  is  the  exercise  of 
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judicial  power  — and  all  such  power^  with  respect  to  any  transaction  arising 
under  the  laws  of  the  United  States,  is  vested  by  the  constitution  in  the  courts 
of  the  country. 

In  the  case  of  The  Commonwealth  v.  Proprietors  of  New  Bedford  Bridge,  a 
corporation  of  Massachusetts,  the  supreme  court  of  that  state,  speaking  with 
reference  to  a  contract  between  the  parties,  uses  this  language:  ''Each  has 
equal  rights  ^nd  privileges  under  it,  and  neither  can  interpret  its  terms  author- 
itatively so  as  to  control  and  bind  the  rights  of  the  other.  The  common- 
wealth has  no  more  authority  to  construe  the  charter  than  the  corporation.  By 
becoming  a  party  to  a  contract  with  its  citizens  the  government  divests  itself 
of  its  sovereignty  in  respect  to  the  terms  and  cQnditions  of  the  contract  and  its 
construction  and  interpretation,  and  ^stands  in  the  same  position  as  a  private 
individual.  If  it  were  otherwise,  the  rights  of  parties  contracting  with  the 
government  would  be  held  at  the  caprice  of  the  sovereign,  and  exposed  to  all 
the  risks  arising  from  the  corrupt  or  ill-judged  use  of  misguided  power.  The 
interpretation  and  construction  of  contracts  when  drawn  in  question  belong 
exclusively  to  the  judicial  department  of  the  government.  The  legislature 
has  no  more  power  to  construe  their  own  contracts  with  their  citizens  than 
those  which  individuals  make  with  each  other.  They  can  do  neither  without 
exercising  judicial  powers,  which  would  be  contrary  to  the  elementary  princi- 
ples of  our  government,  as  set  forth  in  the  declaration  of  rights."    2  Gray,  350. 

In  that  case  the  charter  of  the  corporation  authorized  the  building  of  a  toll- 
bridge  across  a  navigable  river,  with  two  suitable  draws  at  least  thirty  feet 
wide.  A  subsequent  act  required  draws  to  be  made  of  a  greater  width;  but 
the  court  held  that  the  question  whether  the  draws  already  made  were  suitable, 
and -constructed  so  as  not  unreasonably  or  unnecessarily  to  obstruct  or  impede 
public  navigation,  was  not  a  question  to  be  determined  by  the  legislature,  or 
by  the  corporation,  but  by  the  courts.  It  was  a  question  which  could  not  be 
authoritatively  determined  by  either  party  so  as  to  control  and  bind  the  other. 
'^ Like  all  other  matters  involving  a  controversy  concerning  public  duty  and 
private  rights,"  said  the  court,  '*  it  is  to  be  adjusted  and  settled  in  the  regular 
tribunals,  where  questions  of  law  and  fact  are  adjudicated  on  fixed  and  estab- 
lished principles,  and  according  to  the  fornis  and  usages  best  adapted  to  secure 
the  impartial  administration  of  justice."  In  the  case  at  bar,  the  government, 
by  the  act  of  1878,  undertakes  to  decide  authoritatively  what  the  obligations 
of  the  Central  Pacific  are,  and  in  effect  declares  that  if  the  directors  of  the 
company  do  not  respect  its  construction  and  obey  its  mandates,  founded  upon 
such  construction,  they  shall  be  subject  to  fine  and  imprisonment. 

§  1667*  Distinction  between  a  Judicial  and  a  legislatim  act. 

The  distinction  between  a  judicial  and  a  legislative  act  is  well  defined.  The 
one  determines  what  the  law  is,  and  what  the  rights  of  parties  are,  with  refer- 
ence to  transactions  already  had;  the  other  prescribes  what  the  law  shall  be  in 
future  cases  arising  under  it.  Wherever  an  act  undertakes  to  determine  a 
question  of  right  or  obligation,  or  of  property,  as  the  foundation  upon  which 
it  proceeds,  such  act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exer- 
cise of  legislative  functions.  Thus  an  act  of  the  legislature  of  Illinois  author- 
izing the  sale  of  the  lands  of  an  intestate  to  raise  a  specific  sum  to  pay  certain 
parties  their  claims  against  the  estate  of  the  deceased  for  moneys  advanced 
and  liabilities  incurred  was  held  unconstitutional  on  the  ground  that  it  involved 
a  judicial  determination  that  the  estate  was  indebted  to  those  parties  for  the 
moneys  advanced  and  liabilities  incurred.    The  ascertainment  of  indebtedness 
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from  one  party  to  another,  and  a  direction  for  its  payment^  tbe  ciouH  considered 
to  be  judicial  acts  which  could  not  be  performed  by  tbe  legislature.  3  Scam., 
238.  So,  also,  an  act  of  the  legislature  of  Tennessee  authorizing  a  guardian 
of  infant  heirs  to  sell  certain  lands  of  which  their  ancestor  died  seized,  and 
directing  the  proceeds  to  be  applied  to  the  payment  of  the  ancestor's  debts, 
was,  on  similar  grounds,  held  to  be  unconstitutional.  Jones  v.  Perry,  10  Yerg. 
(Tenn.),  59.  Tested  by  the  principle  thus  illustrated,  the  act  of  1878  must  be 
held  in  many  ways  to  transcend  the  legislative  power  of  congress. 

I  cannot  assent  to  the  doctrine  which  would  ascribe  to  the  federal  govern- 
ment a  sovereign  right  to  treat  as  it  may  choose  corporations  with  which  it 
deals,  and  would  exempt  it  from  that  great  law  of  morality  which  should  bind 
all  governments,  as  it  binds  all  individuals,  to  do  justice  and  keep  faith.  Be- 
cause it  was  deemed  important,  on  the  adoption  of  the  constitution,  in  the 
light  of  what  was  known  as  tender  laws,  appraisement  laws,  stay  laws  and  in- 
stalment laws  of  the  states,  which  Story  says  had  prostrated  all  private  credit 
and  all  private  morals,  to  insert  a  clause  prohibiting  the  states  from  passing 
any  law  impairing  the  obligation  of  contracts,  and  no  clause  prohibiting  the 
federal  government  from  like  legislation  is  found,  it  is  argued  that  no  such 
prohibition  exists. 

*'  It  is  true,"  as  I  had  occasion  to  observe  in  another  case,  '^  there  is  no  pro- 
vision in  the  constitution  forbidding  in  express  terms  such  legislation.  And  it 
is  also  true  that  there  are  express  powers  delegated  to  congress,  the  execution 
of  which  necessarily  operates  to  impair  the  obligation  of  contracts.  It  was 
the  object  of  the  framers  of  that  instrument  to  create  a  national  government^ 
competent  to  represent  the  entire  country  in  its  relations  with  foreign  nations, 
aitd  to  accomplish  by  its  legislation  measures  of  common  interest  to  all  the 
people,  which  the  several  states  in  their  independent  capacities  were  incapable 
of  effecting,  or  if  capable,  the  execution  of  which  would  be  attended  with 
great  difficulty  and  embarrassment.  They  therefore  clothed  congress  with  all 
the  powers  essential  to  the  successful  accomplishment  of  these  ends,  and  care- 
fully withheld  the  grant  of  all  other  powers.  Some  of  the  powers  granted, 
from  their  very  nature,  interfere  in  their  execution  with  contracts  of  parties. 
Thus  war  suspends  intercourse  and  commerce  between  citizens  or  subjects  of 
belligerent  nati(^ns;  it  renders  during  its  continuance  the  performance  of  con- 
tracts previously  made,  unlawful.  These  incidental  consequences  were  contem- 
plated in  the  grant  of  the  war  power.  So  the  regulation  of  commerce  and  the 
imposition  of  duties  may-so  affect  the  prices  of  articles  imported  or  manufact- 
ured as  to  essentially  alter  the  value  of  previous  contracts  respecting  them ; 
but  this  incidental  consequence  was  seen  in  the  grant  of  the  power  over  com- 
merce and  duties.  There  can  be  no  valid  objection  to  laws  passed  in  execution 
of  express  powers,  that  consequences  like  these  follow  incidentally  from  their 
execution.  But  it  is  otherwise  when  such  consequences  do  not  follow  incident- 
ally, but  are  directly  enacted." 

''The  only  express  authority  for  any  legislation  affecting  the  obligation  of 
contracts  is  found  in  the  power  to  establish  a  uniform  system  of  bankruptcy, 
the  direct  object  of  which  is  to  release  insolvent  debtors  from  their  contracts 
upon  the  surrender  of  their  property."  12  Wall.,  663.  From  this  express 
grant  in  the  case  of  bankrupts,  the  inference  is  deducible  that  there  was  no 
general  power  to  interfere  with  contracts.  If  such  general  power  existed,  there 
could  have  been  no  occasion  for  the  delegation  of  an  express  power  in  the  case 
of  bankrupts.    The  argument  for  the  general  power  from  the  absence  of  a 
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special  prohibition  proceeds  upon  a  misconception  of  the  nature  of  the  federal 
government  as  one  of  limited  povrers.  It  can  exercise  only  such  powers  as  are 
specifically  granted  or  are  necessarily  implied.  All  other  powers,  not  pro* 
hibited  to  the  states,  are  reserved  to  them  or  to  the  people.  As  I  said  in  the  case 
referred  to,  the  doctrine  that  where  a  power  is  not  express)}"^  forbidden  it  may  be 
exercised,  would  change  the  whole  character  of  our  government.  According  to 
the  great  commentators  on  the  constitution,  and  the  opinions  of  the  great  jurists 
who  have  studied  and  interpreted  its  meaning,  the  true  doctrine  is,  that  where  a 
power  is  not  in  terms  granted,  and  is  not  necessary  or  proper  for  the  exercise  of  a 
power  thus  granted,  it  does  not  exist.  It  would  not  be  pretended,  for  exam- 
ple, had  there  been  no  amendments  to  the  constitution  as  originally  adopted, 
that  congress  could  have  passed  a  law  respecting  an  establishment  of  religion 
or  prohibiting  the  free  exercise  thereof,  or  abridging  the  freedom  of  speech,  or 
the  right  of  the  people  to  assemble  and  petition  for  a-  redress  of  grievances. 
The  amendments  prohibiting  the  exercise  of  any  such  power  were  adopted,  in 
the  language  of  the  preamble  accompanying  them,  when  presented  to  the  states, 
^^  in  order  to  prevent  misconception  or  abuse  "  of  the  powers  of  the  constitution. 

§  1 II68.  There  is  no  power  in  the  general  government  to  impair  the  obligation 
of  contracts  hy  direct  action. 

Independent  of  these  views,  there  are  many  considerations  which  lead  to  the 
conclusion  that  the  power  to  impair  contracts,  by  direct  action  to  that  end, 
does  not  exist  with  the  general  government.  In  the  first  place,  one  of  the 
objects  of  the  constitution,  expressed  in  its  preamble,  was  the  establishment  of 
justice,  and  what  that  meant  in  its  relations  to  contracts  is  not  left,  as  was 
justly  said  by  the  late  chief  justice,  in  Hepburn  "o,  Griswold,  to  inference  or 
conjecture.  .  As  he  observes,  at  the  time  the  constitution  was  undergoing  dis- 
cussion in  the  convention,  the  congress  of  the  confederation  was. engaged  in 
framing  the  ordinance  for  the  government  of  the  northwestern  territory,  in 
which  certain  articles  of  compact  were  established  between  the  people  of  the 
original  states  and  the  people  of  the  territory,  for  the  purpose,  as  expressed  in 
the  instrument,  of  extending  the  fundamental  principles  of  civil  and  religious 
liberty,  upon  which  the  states,  their  laws  and  constitutions,  were  erecteU.  By 
that  ordinance  it  was  declared  that,  in  the  just  preservation  of  rights  and  prop- 
erty, ^'  no  law  ought  ever  to  be  made,  or  have  force  in  the  said  territory,  that 
shall,  in  any  manner,  interfere  with  or  affect  private  contracts  or  engagements 
"bona  fide  and  without  fraud  previously  formed/'  The  same  provision,  adds  the 
chief  justice,  found  more  condensed  expression  in  the  prohibition  upon  the 
states  agamst  impairing  the  obligation  of  contracts,  which  has  ever  been  recog- 
nized as  an  eBicient  safeguard  against  injustice;  and  though  the  prohibition  is 
not  applied  in  terms  to  the  government  of  the  United  States,  he  expressed  the 
opmion,  speaking  for  himself  and  the  majority  of  thecourt  at  the  time,  that  it 
was  clear  ^^  that  those  who  framed  and  those  who  adopted  the  constitution 
intended  that  the  spirit  of  this  prohibition  should  pervade  the  entire  body  of 
legislation,  and  that  the  justice  which  the  constitution  was  ordained  to  estab- 
lish was  not  thought  by  them  to  be  compatible  with  legislation  of  an  opposite 
tendency."     8  Wall.,  623. 

Similar,  views  are  found  expressed  in  the  opinions  of  other  judges  of  this 
court.  In  Calder  v.  Bull,  which  was  here  in  I79S,  Mr.  Justice  Chase  said 
that  there  were  acts. which  the  federal  and  state  legislatures  could  not  do 
without  exceeding  their  authority,  and  among  them  he  mentioned  a  law  which 
punished  a  citizen  for  an  innocent  act;  a  law  that  destroyed  or  impaired  the 
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lawful  private  contracts  of  citizens;  a  law  that  made  a  man  judge  in  his  own 

case;  and  i^  law  that  took  the  property  from  A.  and  gave  it  to  B.     *'  It  is 

against  all  reason  and  justice/'  he  added,  ''  for  a  people  to  intrust  a  legislature 

with  such  powers,  and  ti3erefo|*e  it  cannot  be  presumed  that  they  have  done  it. 

They  may  command  what  is  right  and  prohibit  what  is  wrong;  but  they  cannot 

change  innocence  into  gujlt,  or  punish  innocence  as  a  crime,  or  violate  the  right 

of  an  antecedent  lawful  private  contract,  or  the  right  of  private  property.     To 

maintain  that  a  federal  or  state  legislature  possesses  such  powers  if  they  had 

not  been   expressly  restrained,  would,  in  my  opinion,  be  a  political  heresy 

altogether  inadmissible  in  all  free  republican  governments."     3  Dal.,  3SS. 

In  Ogden  v.  Saunders,  which  was  before  this  court  in  1827  (12  Wheat.,  213), 
Mr.  Justice  Thonipson,  referring  to  the  clauses  of  the  constitution  prohibiting 
the  state  from  passing  a  bill  of  attainder,  an  ex  po^t  facto  law,  or  a  law  im- 
pairing the  obligation  of  contracts,  said:  ^'Neither  provision  can  strictly  be 
considered  as  introducing  ^ny  new  principle,  but  only  for  greater  security  and 
safety  to  incorporate  into  this  charter  provisions  admitted  by  all  to  be  among 
the  first  principles  of  our  government.  No  state  court  would,  I  presume, 
sanction  and  enforce  an  ex  post  facto  law,  if  no  such  prohibition  was  contained 
in  the  constitution  of  the  United  States;  so,  neither  would  retrospective  laws, 
taking  away  vested  rights,  be  enforced.  Such  laws  are  repugnant  fo  those 
fundamental  principles  upon  which  every  just  system  of  laws  is  founded." 

In  the  Federalist,  Mr.  Madison  declared  that  laws  impairing  the  obligation 
of  contracts  were  contrary  to  the  first  principles  of  the  social  compact  and  to 
every  principle  of  sound  legislation;  and  in  the  Dartmouth  College  Case  Mr. 
Webster  contended  that  acts,  which  were  there  held  to  impair  the  obligation  of 
contracts,  were  not  the  exercise  of  a  power  properly  legislative,  as  their  object 
and  effect  wa^  to  take  away  vested  rights.  '^  To  justify  the  taking  away  of 
vested  rights, "  he  said,  ''  there  must  be  a  forfeiture,  to  adjudge  upon  and  de- 
clare which  is  the  proper  province  of  the  judiciary."  Surely  the  constitution 
would  have  failed  to  establish  justice  had  it  allowed  the  exercise  of  such  a 
dangerous  power  to  the  congress  of  the  United  States. 

In  the  second  place,  legislation  impairing  the  obligation  of  contracts  im- 
pinges upon  the  provision  of  the  constitution  which  declares  that  no  one  shall 
be  deprived  of  his  property  without  due  process  of  law ;  and  that  means  by 
law  in  its  regular  course  of  .administration  through  the  courts  of  justice. 
Contracts  are  property,  and  a  large  portion  of  the  wealth  of  the  country  exists 
in  that  forni.  Whatever  impairs  their  value  diminishes,  therefore,  the  property 
of  the  owner;  and  if  that  be  effected  by  direct  legislative  action  operating 
upon  the  contract,  forbidding  its  enforcement  or  transfer,  or  otherwise  restrict- 
ing its  use,  the  owner  is  as  much  deprived  of  his  property  without  due  process 
of  law  as  if  the  contract  were  impounded,  or  the  value  it  represents  were  in 
terms  wholly  or  partially  confiscated. 

In  the  case  at  bar  the  contract  with  the  Central  Pacific  is,  as  I  have  said, 

changed  in  essential  particulars.    The  company  is  compelled  to  accept  it  in  its 

changed  form,  and  by  legislative  decree,  without  the  intervention  of  the  courts, 

that  is,  without  due  process  of  law,  to  pay  out  of  its  earnings  each  year  to  its 

contractors,  the  United  States,  or  deposit  with  them,  a  sum  that  may  amount 

to  $1,200,000,  and  this,  twenty  years  before  the  debt  to  which  it  is  to  be  applied 

becomes  due  and  payable  by  the  company.     If  this  taking  of  the  earnings  of 

the  company  and  keeping  them  from  its  use  during  these  twenty  years  to  come 

is  not  depriving  the  company  of  its  property,  it  would  be  ditBcult  to  give  any 
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meaning  to  the  provision  of  the  constitution.  It  will  only  be  necessary  here- 
after to  give  to  the  seizure  of  another's  property  or  earnings  a  new  name  —  to 
call  it  the  creation  of  a  sinking  fund^  or  the  .providing  against  the  possible 
wastefulness  or  improvidence  of  the  owner, —  to  get  rid  of  the  constitutional 
restraint.  To  my  mind,  the  evasion  of  that  clause,  the  frittering  away  of  all 
sense  and  meaning  to  it.  are  insuperable  objections  to  the  legislation  of  congress. 
"Where  contracts  are  impaired,  or  when  operating  against  the  government  are 
sought  to  be  evaded  and  avoided  by  legislation,  a  blow  is  given  to  the  security 
of  all  property.  If  the  government  will  not  keep  its  faith,  little  better  can  be 
expected  from  the  citizen.  If  contracts  are  not  observed,  no  property  will  in 
the  end  be  respected;  and  all  history  shows  that  rights  of  persons  are  unsafe 
where  property  is  insecure.  Protection  to  one  goes  with  protection  to  the 
other;  and  there  can  be  neither  prosperity  nor  progress  where  this  foundation 
of  all  just  government  is  unsettled.  '*  The  moment,"  said  the  elder  Adams, 
^Hhe  idea  is  admitted  into  society  that  property  is  not  as  saored  as  the  laws  of 
God,  and  that  there  is  not  a  force  of  law  and  public  justice  to  protect  it, 
anarchy  and  tyranny  commence." 

I  am  aware  of  the  opinion  which  prevails  generally  that  the  Pacific  railroad 
corporations  have,'  by  their  accumulation  of  wealth  and  the  numbers  in  their 
employ,  become  so  powerful  as  to  be  disturbing  and  dangerous  infinences  in 
the  legislation  of  the  country ;  and  that  they  should,  therefore,  be  brought  by 
stringent  measures  into  subjection  to  the  state.  This  may  be  true;  I  do  not 
say  that  it  is  not;  but  if  it  is,  it  furnishes  no  justification  for  the  repudiation 
or  evasion  of  the  contracts  made  with  them  by  the  government.  ThQ  law 
that  protects  the  wealth  of  the  most  powerful  protects  also  the  earnings  of 
the  roost  humble;  and  the  law  which  would  confiscate  the  property  of  the  one 
would  in  the  end  take  the  earnings  of  the  other.  There  are  many  other  objec- 
tions to  the  act  of  congress  besides  those  I  have  mentioned,  each  to  my  mind 
convincing;  but  why  add  to  what  has  already  been  said?  If  the  reasons  given 
will  not  convince,  neither  would  any  others  which  could  be  presented.  I  will, 
therefore,  refer  only  to  the  interference  of  the  law  with  the  rights  of  the  state 
of  California. 

§  1669.  Sinking  fund  act  of  1878  an  unconstitiUional  interference  hy  the 
United  States  government  with  the  sovereign  rights  of  the  state  of  California. 

The  Central  Pacific  being  a  state  corporation,  the  law  creating  it  is,  by  the 
constitution  of  California,  subject  to  alteration,  amendment  and  repeal  by  its 
legislature  at  anytime, —  a  power  which  the  legislature  can  neither  abdicate 
nor  transfer.  In  its  assent  given  to  the  company  to  extend  its  road  into  the 
territory  of  the  United  States, — the  general  government  having  authorized  the 
extension, —  the  legislature  reserved  the  same  control  which  it  possesses  over 
other  railroad  and  telegraph  companies  created  by  it.  That  control  under  the 
new  constitution  goes,  as  is  claimed,  to  the  extent  of  regulating  the  fares  and 
freights  of  the  company,  thus  limiting  its  income  or  earnings;  and  of  super- 
vising all  its  business,  even  to  the  keeping  of  its  accounts,  making  disobedience 
of  its  directors  to  the  regulations  established  for  its  management  punishable  by 
fine  and  imprisonment;  and  the  legislature  may  impose  the  additional  penalty 
of  a  forfeiture  of  the  franchises  and  privileges  of  the  company.  The  law  in 
existence  when  the  corporation  was  created,  and  still  in  force,  requires  the 
creation  of  a  sinking  fund  by  the  company  to  meet  its  bonds,  and  under  it 
large  sums  have  been  accumulated  for  that  purpose,  and  still  further  sums  must 
hd  raised.    In  a  word^  the  law  of  the  state  undertakes  to  control  and  manage 
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the  corporation  in  all  particulars  required  for  the  service,  convenience  and  pro- 
tection of  the  public;  and  can  there  be  a  doubt  in  the  mind  of  any  one  that 
over  its  own  creations  the  state  has,  within  its  own  territory,  as  against  the 
TJnited  States,  the  superior  authority?  Yet  the  power  asserted  by  the  gan^ral 
government  in  the  passage  of  the  act  of  1878  would  justify  legislation  afifecting 
all  the  affairs  of  the  company,  both  in  the  state  and  in  the  territories  of  the 
United  States.  .It  could  treble  the  amount  of  the  sum  to  be  annually  deposited 
in  the  sinking  fund ;  it  could  command  the  immediate  deposit  of  the  entire 
amount  of  the  ultimate  indebtedness;  it  could  change  the  order  of  the  liens 
held  by  the  government  and  the  first  mortgage  bondholders;  it  could  extend 
the  lien  of  the  government  beyond  the  property  to  the  entire  income  of  the 
company,  and,  in  fact,  does  so  by  the  act  in  question  (sec.  9);  it  could  require 
the  transportation  for  the  government  to  be  made  without  compensation ;  and 
it  could  subject  the  company  to  burdens  which,  if  anticipated  at  the  time, 
would  have  prevented  the  construction  of  the  road.  A  power  thus  vast,  once 
admitted  to  exist,  might  be  exerted  to  control  the  entire  affairs  of  the  company, 
in  direct  conflict  with  the  legislation  of  the  ^tate;  its  exercise  would  be  a  mere 
matter  of  legislative  discretion  in  congress.  Yet  it  is  clear  that  both  govern- 
ments cannot  control  and  manage  the  company  in  the  same  territory,  subject- 
ing its  directors  to  fine  and  imprisonment  for  disobeying  their  regulations. 
Under  the  constitution  the  management  of  local  affairs  is  left  chiefly  to  the 
states,  and  it  never  entered  into  the  conception  of  its  framers  that  under  it  the 
creations  of  the  states  could  be  taken  from  their  control.  Certain  it  is  that 
over  no  subject  is  it  more  important  for  their  interests  that  they  should  retain 
the  management  and  direction  than  over  corporations  brought  into  existence  by 
them.  The  decision  of  the  majority  goes  a  great  way  —  further,  it  appears  to 
me,  than  any  heretofore  made  by  the  court  —  to  weaken  the  authority  of  the 
states,  in  this  respect,  as  against  the  will  of  congress.  According  to  my  under- 
standing of  its  scope  and  reach,  the  United  States  have  only  to  make  a  con- 
tract with  a  state  corporation,  and  a  loan  to  it,  to  oust  the  jurisdiction  of  the 
state,  and  place  the  corporation  under  their  direction.  It  would  seem  plain 
that  if  legislation,  taking  institutions  of  the  state  from  its  control,  can  be  sus- 
tained by  this  court,  the  government  will  drift  from  the  limited  and  well- 
guarded  system  established  by  our  fathers  into  a  centralized  and  consolidated 
government. 

UNITED  STATES  v.  UNION  PACIFIC  RAILROAD  COMPANY. 

(8  Otto,  569-620.    1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Connecticut. 

Statement  of  Facts. —  By  an  act  of  congress  of  March  3,  1873  (17  Stat., 
509),  the  attorney-general  was  instructed  to  tile  a  bill  against  the  Union  Pacific 
Bailroad  Company,  and  a  number  of  other  corporations  and  classes  of  persons, 
an  adequate  description  of  whom  appears  in  the  opinion  of  the  court.  The  bill 
was  filed,  and  it  charged  that  a  number  of  frauds  were  practiced  upon  the  com- 
pany by  combinations  of  its  directors  with  other  corporations  and  a  number  of 
individuals;  that  by  means  of  false  and  fraudulent  contracts  the  means  of  the 
company  were  diverted  to  the  private  gain  of  the  directors  and  contractors  and 
others,  parties  to  the  unlawful  and  fraudulent  conspiracy,  setting  out  the 
details  of  the  various  fraudulent  practices  at  great  length.  The  bill  prayed 
that  the  grants  of  lands  and  bonds  by  the  United  States  be  declared  a  trust 
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fund  to  be  held  by  the  company  to  secure  the  payment  of  the  bonds  issued  by 
the  United  States  for  the  benefit  of  the  company ;  that  sundry  mortgaged  and 
contracts  be  declared  void;  that  persons  unlawfully  holding  stock  be' compelled' 
to  restore  it,  etc.  All  the  defendants  demurred  to  the  bill  and  the  circuit  court 
sustained  the  demurrers  and  dismissed  the  bill.  The  United  States  appealed. 
Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Miller. 

The  Union  Pacific  Railroad  Company  brought  the  suit  provided  for  in  the 
second  section  of  the  act  of  March  3, 1873  (17  Stat.,  508).  The  case  tvas  argued 
before  us  on  appeal  from  the  judgment  of  the  court  of  claims.  All  the  ques- 
tions which  concern  the  obligations  of  the  company  to  pay  money  to  the  gov- 
ernment, either  by  way  of  freight  or  government  transportation,  or  for  the  five 
per  cent,  on  the  net  income  of  the  road,  were  raised  in  that  suit.  The  attorney- 
general,  in  pursuance  of  the  directions  of  the  fourth  section  of  the  act,  filed 
this  bill  in  equity.  Many  of  the  defendants  demurred  to  the  bill  generally, 
and  at  the  head  of  this  class  is  the  railroad  company.  The  circuit  court  sus- 
tained this  demurrer  and  dismissed  the  bill,  and  the  case  is  before  us  on  appeal 
from  that  decree.  No  suggestion  is  made  either  here  or  in  the  court  belo^v  of 
any  defect  in  the  bill  which  can  be  remedied  by  amendment.  The  bill  is  very 
elaborate,  very  ably  drawn,  and  no  doubt  presents  in  a  very  intelligible  manner 
everything  which  the  facts  known  or  suspected  justifie<l  the  pleader  in  placing 
in  any  bill  which  can  be  framed  under  the  special  statute  authorizing  the  suit. 

The  question  for  decision  is,  therefore,  squarely  presented  to  us,  as  it  was  to 
the  circuit  court,  whether,  by  the  aid  of  that  statute,  and  within  the  limits  of 
the  power  it  intended  to  confer,  this  bill  can  be  sustained  under  the  general 
principles  of  equity  jurisprudence.  We  say  by  the  aid  of  that  istatute,  because 
it  is  conceded  on  all  sides  that  without  it  the  bill  cannot  stand.  The  service  of 
compulsory  process  on  a  party  residing  without  the  limits  of  the  district  of 
Connecticut,  who  is  not  found  within  them,  is  expressly  forbidden  by  the  gen- 
eral statute  defining  the  jurisdiction  of  the  circuit  courts.  Parties  and  subjects 
of  complaint  having  no  proper  connection  with  each  other  are  grouped  together 
in  this  bill,  and  they,  by  the  accepted  canons  of  equity  pleading,  reimer  it 
multifarious.  This,  and  other  matters  of  like  character,  which  are  proper 
causes  of  demurrer,  are  fatal  to  it,  unless  the  difficulty  be  cured  by  the  statute. 
When  we  recur  to  its  provisions,  which  are  said  to  autttorize  these  and  other 
departures  from  the  general  rules  of  equity  procedure,  counsel  for  the  appellees 
insist  tbat  it  is  unconstitutional,  not  only  in  the  particulars  just  alluded  to,  but 
that  it  is  absolutely  void  as  affecting  the  substantial  rights  of  defendants  in 
regard  to  matters  beyond  the  power  of  congress.  If  this  be  true,  we  need  in- 
quire no  further  into  the  frame  of  the  bill,  and  we  therefore  proceed,  on  the 
threshold,  to  consider  the  objections  to  the  validit}^  of  the  statute.  The  consti- 
tution declares  (art.  3,  sec.  2)  that  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  constitution,  the  laws  of  the  United  States, 
and  the  treaties  made,  or  which  shall  be  made,  under  their  authority;  and  to 
controversies  to  which  the  United  States  shall  be  a  party. 

§  1670.  Congress  rnay  require  the  attorney-general  of  the  United  States  to 
Iring  a  suit  against  a  federal  corporation  and  its  fraudulent  directors  to  com- 
pel a  7'ettim  by  such  directors  of  corporate  property  fraudulently  appropriated 
by  them. 

The  matters  in  regard  to  which  the  statute  authorizes  a  suit  to  be  brought 
are  very  largely  those  arising  under  the  act  which  chartered  the  Union  Pacific 

7«» 


•   RAILWAY  COMPANIES.  §1871. 

Haflroad  Company,  conferred  on  it  certain  rights  and  benefits,  and  imposed  on 
it  certain  obligations.  It  is  in  reference  to  these  rights  and  obligations  that  the 
^uit  is  to  be  broaght.  It  is  also  to  be  broaght  by  the  United  States,  which  is^ 
therefore,  necessarily  the  party  complainant.  Whether,  therefore,  this  suit  is 
authorized  by  the  statute  or  not,  it  is  very  clear  that  the  general  subject  on 
vrhich  congress  legislated  is  within  the  judicial  power  as  defined  by  the  consti- 
tution. The  same  article  declares,  in  section  1,  '^  that  this  power  shall  be  vested 
in  one  supreme  court  and  in  such  inferior  courts  as  the  congress  may,  from  time 
to  time,  ordain."  The  discretion,  therefore,  of  congress,  as  to  the  number,  the 
character,  the  territorial  limits  of  the  courts  among  which  it  shall  distribute 
this  judicial  power,  is  unrestricted  except  as  to  the  supreme  court.  On  that 
court  the  same  article  of  the  constitution  confers  a  very  limited  original  juris* 
diction, —  namely,  *Mn  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  cases  in  which  a  state  shall  be  a  party," —  and  an  appellate 
jurisdiction  in  all  the  other  cases  to  which  this  judicial  power  extends,  with 
such  exceptions  and  under  such  regulations  as  the  congress  shall  make.  There 
is  in  this  same  section  a  limitation  as  to  the  place  of  trial  of  all  crimes,  which 
it  declares  shall  (except  in  cases  of  impeachment)  be  held  in  the  state  where 
they  shall  have  been  committed,  if  committed  within  any  state. 

Article  6  of  the  amendments  also  provides  that  in  all  criminal  prosecutions 
<<  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law."  These  provis- 
ions, which  relate  solely  to  the  place  of  the  trial  for  criminal  offenses,  do  not 
affect  the  general  proposition.  We  say,  therefore,  that,  with  the  exception  of 
the  supreme  court,  the  authority  of  congress,  in  creating  courts  and  conferring 
on  them  all  or  much  or  little  of  the  judicial  power  of  the  United  States,  is 
unlimited  by  the  constitution.  Congress  has,  under  this  authority,  created  the 
district  courts,  the  circuit  courts  and  the  court  of  claims,  and  vested  each  of 
them  with  a  defined  portion  of  the  judicial  power  found  in  the  constitution. 
It  has  also  regulated  the  appellate  jurisdiction  of  the  supreme  court  The 
jurisdiction  of  the  supreme  court  and  the  court  of  claims  is  not  confined  by 
geographical  boundaries.  Each  of  them,  having  by  the  law  of  its  organization 
jurisdiction  of  the  subject-matter  of  a  suit,  and  of  the  parties  thereto,  can,  sit- 
ting at  Washington,  exercise  its  power  by  appropriate  process,  served  any- 
where within  the  limits  .of  the  territory  over  which  the  federal  government 
exercises  dominion.  It  would  have  been  competent  for  congress  to  organize  a 
judicial  system  analagous  to  that  of  England  and  of  some  of  tb^  states  of  the 
Union,  and  confer  all  original  jurisdiction  on  a  court  or  courts  which  should  pos- 
sess the  judicial  power  with  which  that  body  thought  proper,  within  the  con- 
etitution,  to  invest  them,  with  authority  to  exercise  that  jurisdiction  throughout 
the  limits  of  the  federal  government.  This  has  been  done  in  reference  to  the 
court  of  claims.  It  has  now  jurisdiction  only  of  cases  in  which  the  United 
States  is  defendant.  It  is  just  as  clearly  within  the  power  of  congress  to  give 
it  exclusive  jurisdiction  of  all  actions  in  which  the  United  States  is  plaintiff. 
Such  an  extension  of  its  jurisdiction  would  include  all  that  the  statute  under 
consideration  has  granted  to  the  circuit  court. 

§  1671.  and  extend  ike  process  of  the  oirouU  oourtj  wherever  such  suit  is 

brought,  cUl  over  the  United  States. 

It  is  true  that  congress  has  declared  that  no  person  shall  be  sued  in  a  circuit 

court  of  the  United  States  who  does  not  reside  within  the  district  for  which 
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the  court  was  established,  or  who  is  not  found  there.  But  a  citizen  residing 
in  Oregon  may  be  sued  in  Maine,  if  found  there,  so  that  process  can  be  served 
on  ^im.  There  is,  therefore,  nothing  in  the  constitution  which  forbids  congress 
to  enact  that,  as  to  a  class  of  cases  or  a  case  of  special  character,  a  circuit  court  ■ — 
any  circuit  court  —  in  which  the  suit  may  be  brought,  shall,  by  process  served 
anywhere  in  the  United  States,  have  the  power  to  bring  before  it  all  the  parties 
necessary  to  its  decision.  Whether  parties  shall  be  compelled  to  answer  in  a 
court  of  the  United  States  wherever  they  uiay  be  served,  or  shall  only  be 
bound  to  appear  when  found  within  the  district  where  the  suit  has  been  brought, 
18  merely  a  matter  of  legislative  discretion,  which  ought  to  be  governed  by 
considerations  of  convenience,  expense,  etc.,  but  which,  when  exercised  by 
congress,  is  controlling  on  the  courts. 

§  1672*. and  authorise  the  Joinder  of  causes  of  action  which  woiUd^  with- 
out autfiority  from  congress^  render  the  hiU  multifarioits. 

So,  also,  the  doctrine  of  multifariousness;  whether  relating  to  improperly  com- 
lining  persons  pr  grievances  in  the  bill,  it  is  simply  a  rule  of  pleading  adopted 
by  courts  of  equity.  It  has  been  fouiid  convenient  in  the  administration  of 
justice,  and  promotive  of  that  end,  that  parties  who  have  no  proper  connection 
with  each  other  shall  not  be  compelled  to  litigate  together  in  the  same  sait^ 
and  that  matters  wholly  distinct  from  and  having  no  relation  to  each  other, 
and  requiring  defenses  eqtially  unconnected,  shall  riot  be  alleged  and  deter- 
mined in  one  suit.  The  rule  itsdif,  hbwever,  is  a  ^ery  accommodating  one,  and 
by  no  means  inflexible.  Such  as  it  is,  however,  it  maybe  modified,  limited  and 
controlled  by  the  same  power  which  creates  the  court  and  confers  its  jurisdic- 
tion. The  constitution  imposes  no  restraint  in  this  respect  upon  the  power  of 
congress.  Section  921  of  the  Revised  Statutes,  which  has  been  the  law  for 
fifty  years,  declares  that  when  causes  of  like  nature  or  relating  to  the  same 
question  are  pending,  the  court  may  consolidated  them,  or  make  such  other 
orders  as  are  necessary  to  avoid  costs  and  delay.  It  is  ^very-day  practice, 
under  this  rule,  to  do  what  the  statute  authorizes  to  be  done  in  the  case  before 
us.  But  it  is  argued  that  the  statute  confers  a  special  jurisdiction  to  try  a 
single  case,  and  is  intended  to  grant  the  complainant  new  and  substantial  rights^ 
at  the  expense  and  by  a  corresponding  invasion  of  those  of  the  defendants. 
It  does  not  create  a  new  or  special  tribunal.  Any  circuit  court  of  the  United 
States  where  the  bill  might  be  filed  was,  by  the  act,  invested  with  the  jurisdic- 
tion to  try  the  case.  Nor  was  new  power  conferred  oil  the  court  beyond  those 
which  we  have  regarded  as  affecting  the  mode'of  procedure.  It  seems  to  os 
that  any  circuit  court,  sitting  as  a  court  of  equity,  which  could  by  its  process^ 
have  lawfully  obtained  jurisdiction  of  the  parties,  and  considered  in  one  suit 
all  the  matters  mentioned  in  the  statute,  could  have  done  this  before  the  act  as 
well  as  afterwards.  But  if  this  be  otherwise,  we  are  aware  of  no  constitu- 
tional objection  to  the  power  of  the  legislative  body  to  confer  on  an  existing 
court  a  special  jurisdiction  to  try  a  specific  matter  which  in  its  nature  is  of 
judicial  cognizance. 

The  principal  defendant  in  this  suit,  the  one  around  which  all  the  contest  is 
ranged,  is  a  corporation  created  by  an  act  which  reserved  the  right  of  con- 
gress to  repeal  or  modify  the  charter.  To  this  corporation  congress  made 
a  loan  of  $27,000,000,  and  a  donation  of  lands  of  a  value  probably  equal  to 
the  loan.  The  statute  books  of  the  states  are  full  of  acts  directing  the  law- 
officers  to  proceed  against  corporations,  such  as  banks,  insurance  companies 
and  others,  in  order  to  have  a  decree  declaring  their  charters  forfeited.     Spcr 
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eial  statutes  are  also  obmraoTi,  ordering  snits  against  snch  oorporatibns  when 
they  have  become  insolvent,  to  wind  tip  their  business  affairs,  and  to  distribute 
their  assets,  and  prescribing  with  minuteness  the  course  of  procedure  which 
shall  be  followed  and  the  court  in  which  the  suit  shall  be  brought.  This 
bourt  said,  in  the  case  of  Bank  of  Columbia  v.  Okely,  4  Wheat.,  235,  in  speak- 
ing of  a  summary  proceeding  given  by  the  charter  of  that  bank  for  the  collec- 
tion of  its  debts:  '^  It  is  the  remedy  and  not  the  right,  and  as  such  we  have  no 
doubt  of  its  being  subject  to  the  will  of  congress.  The  forms  of  administering 
justice,  and  the  duties  and  powers  of  courts  as  incident  to  the  exercise  of  a 
branch  of  sovereign  power,  must  ever  be  subject  to  legislative  will,  and 
the  power  over  them  is  unalienable,  so  as  to  bind  subsequent  legislatures." 
And  in  Young  v.  Bank  of  Alexandria,  4  Cranch,  897,  Mr.  Chief  Justice  Mar- 
shall says:  "There  is  a  difference  between  those  rights  on  which  the  validity 
of  the  transactions  of  the  corporation  depends,  which  must  adhere  to  those 
transactions  everywhere,  and  those  peculiar  remedies  which  may  be  bestowed 
on  it.  The  first  are  of  general  obligation;  the  last,  from  their  nature,  can 
only  be  exercised  in  those  courts  which  the  power  making  the  grant  can  regu- 
late." See,  also,  Delaware  &  Hudson  Canal  Co.  v.  Commonwealth,  43  Penn. 
St.,  237;  State  of  Maryland  v.  Northern  Central  R.  Co.,  18  Md.,  193;  Colby 
i.  Dennis,  36  Me.,  1 ;  Gowan  v.  Penobscot  R  Co.,  44  id.,  140. 

Statutes  of  this  character,  if  not  so  common  as  to  be  caiUed  ordinary  legis« 
lation,  are  yet  frequent  enough  to  justify  us  in  saying  that  they  are  well 
recognized  acts  of  legislative  power  uniformly  sustained  by  the  courts.  It  may 
be  said,  and  probably  with  truth,  that  snch  statutes,  when  they  have  been  held 
to  be  valid  by  the  courts,  do  not  infringe  the  substantial  rights  of  property  or 
of  contract  of  the  parties  affected,  but  are  intended  to  supply  defects  of  power 
in  the  courts,  or  to  give  them  improved  methods  of  procedure  in  dealing  with 
existing  rights.  This  leads  to  an  inquiry  indispensable  to  a  sound  decision  of 
the  case  before  us;  namely,  does  this  statute,  by  its  true  construction,  do  any- 
thing more  than  this?  We  might  rest  this  branch  of  the  case  upon  the  con- 
cession of  counsel  for  appellants,  made  both  in  their  brief  and  in  the  oral 
argument,  but  we  proceed  to  examine  the  proposition  for  ourselves. 

The  first  suggestion  of  the  legal  mind  on  this  inquiry  is,  that  it  will  not  be 
presumed,  unless  the  language  of  the  statute  imperatively  requires  it,  that  con- 
gress, by  a  retrospective  law,  intended  to  create  new  rights  in  one  party  to  the 
suit  at  the  expense,  or  by  an  invasion  of  the  rights,  of  other  parties;  or,  where 
no  right  of  action  founded  on  past  transactions  existed,  that  congress  intended 
to  create  it.  The  United  States  was  to  be  sole  complainant  in  a  suit  in  equity, 
and  though  there  may  be  other  defendants,  the  Union  Pacific  Railroad  Com* 
pany  is  the  only  one  named  in  the  act.  The  relief  to  be  granted  is  the  collec- 
tion and  payment  of  moneys  and  the  restoration  of  property,  or  its  value^ 
^^  either  to  said  railroad  corporation  or  to  the  United  States,  whichever  shall  in 
equity  be  entitled  thereto."  The  decree,  therefore,  can  only  be  made  on  the 
ground  of  some  relief  to  which  the  United  States  or  the  company  is  entitled 
by  the  general  principles  of  equity  jurisprudence.  It  is  no  objection  to  grant- 
ing such  relief  that  the  company  is  a  defendant,  for  by  the  flexibility  of  chan- 
cery practice  a  person  whose  interests  in  the  subject  of  litigation  are  on  the 
same  side  with  the  complainant  may  be  made  a  defendant.  The  corporation 
could  also,  in  such  a  suit,  file  a  cross-bill  against  the  complainant,  and,  by  virtue 
of  this  statute,  against  any  co-defendant  of  whom  it  could  rightfully  claim  the 

relief,  which  the  statute  authorizes.    But  whatever  be  the  relief  asked,  it  could 
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only,  by  the  express  terms  of  the  act,  be  granted  to  that  party  who  was  ia 
eqaity  thereanto  entitled.  It  is  very  plain  that  there  was  here  no  new  right 
established.  No  new  cause  of  equitable  relief.  No  new  rule  for  determining 
what  were  the  rights  of  the  parties.  That  was  to  be  decided  by  the  principles 
of  equity;  not  new  principles  of  equity,  but  the  existing  principles  of  equitable 
jurisprudence. 

§  1673.  Objects  for  which  this  special  proceeding  was  authorized. 

But  the  statute  very  specifically  defines  the  matters  which  may  be  embraced 
in  this  suit  as  foundations  for  relief,  and  classifies  them  under  a  very  few  beads, 
by  declaring  who,  besides  the  corporation,  may  be  sued.  They  are  persons  who 
have  received, —  1.  Capital  stock  of  the  company  without  paying  for  it  in 
money;  2.  Other  property  of  the  company  unlawfully  and  contrary  to  equity; 
8.  As  profits  or  proceeds  of  contracts  for  construction,  money  or  other  property 
which  ought  in  equity  to  belong  to  the  corporation;  or,  4.  Persons  who  have 
wrongfully  received  from  the  United  States  bonds,  moneys  or  lands  which 
ought  in  equity  to  be  accounted  for,  or  paid  to  it  or  to  the  company. 

§  1674.  Act  of  congress  authorizing  United  States  attorney-general  to  bring 
suit  against  fraudulent  Union  Pacific  Railroad  directors  created  fw  new  rights^ 
but  only  gave  a  specific  remedy. 

There  is  in  this  description  of  the  class  of  persons  who  may  be  sued  an  im- 
plied condition  that  they  are  already  subject  to  be  sued  for  causes  which  render 
them  equitably  liable.  The  relief  to  be  granted  is  also  such  as  to  equity  be- 
longs. We  are  of  opinion,  therefore,  that  the  act  in  question  was  intended  not 
to  change  the  substantial  rights  of  the  parties  to  the  suit  which  it  authortzedj 
but  to  provide  a  specific  method  of  procedure,  which,  by  removing  restrictions 
on  the  jurisdiction,  process  and  pleading  in  ordinary  cases,  would  give  a  larger 
scope  for  the  action  of  the  court,  and  a  more  economical  and  efficient  remedy 
than  before  existed ;  and  that  it  is  a  valid  and  constitutional  exercise  of  legis- 
lative power.  If,  in  passing  on  its  constitutional  validity,  we  have  given  the 
subject  much  consideration,  it  will  be  seen  that  we  have  at  the  same  time  been 
compelled  to  give  a  construction  to  its  language  which  will  go  far  to  enable  us 
to  decide  whether  it  authorized  the  bill  that  was  filed;  for  we  are  of  opinion 
that  nothing  other  than  what  is  found  in  the  act,  by  express  language  or  by 
fair  implication,  can  be  introduced  into  this  suit  as  a  foundation  for  the  action 
of  the  court. 

§  1675.  stdch  act  held  mandatory. 

The  attorney-general  is  peremptorily  ordered  to  bring  the  proceeding.  The 
filing  of  the  bill  and  its  subject-matter  are  both  removed  from  the  domain  of 
discretion.  For  the  purposes  of  this  suit,  the  court  wherein  it  is  brought  is 
vested  with  powers  and  aided  by  modes  of  procedure  which  it  can  apply  to  no 
other.  Parties  are  subjected  to  a  jurisdiction  by  process  to  which  the  same 
court  cannot  subject  them  in  any  other  suit,  and  they  are  required  to  litigate 
their  rights  in  a  suit  common  to  them  and  others  with  whom  they  oould  not  be 
joined  under  the  rules  governing  such  matter  in  any  other  case.  We  are  bound, 
therefore,  to  presume  that  congress  did  not  intend  that  this  special  remedy 
should  include  anything  beyond  the  matters  which  we  have  seen  were  so  care- 
fully and  so  specifically  mentioned  as  grounds  of  relief.  Other  provisions  of 
the  act  show  that  congress  had,  or  believed  that  it  had,  other  grievances  against 
this  company  for  which  other  remedies  are  furnished.  Any  director  or  officer 
who  violates  certain  provisions  is  to  be  punished  criminally.  By  mandamus 
in  the  proper  courts  but  not  in  this  suit,  the  company  is  to  be  compelled  to 
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operate  its  road  as  required  by  law.  The  second  section  directs  the  secretary  of 
the  treasury  to  withhold  payment  for  transportation  for  the  United  States 
until  what  is  due  for  interest  paid  shall  be  satisfied,  and  the  matter^  if  dis- 
puted, is  to  be  settled  by  suit  brought  by  the  company  in  the  court  of  claims. 

§  1676.  biU  waa  restricted  in  its  scope  to  particular  grievances  and 

specified  remedies. 

This  consideration  makes  it  clear  that  any  bill  brought  by  the  attorney-gen- 
eral under  the  fourth  section  of  the  act  of  1873  must  be  limited  by  the  pro- 
visions of  that  act,  both  as  to  the  grievances  on  which  it  connU  and  the  relief 
which  it  seeks.  With  these  views  of  the  statute  under  which  this  bill  is 
brought,  and  by  which  its  sufficiency  on  demurrer  must  be  tested,  we  approach 
the  examination  of  the  bill  itself.  It  consists  of  forty-seven  pages  of  printed 
matter,  divided  into  forty-eight  separate  paragraphs,  each  of  which  undertakes 
to  set  forth  a  distinct  ground  of  relief,  or  {x>ints  out  the  relief  which  is  sought. 
It  will  therefore  be  impossible  to  give  in  this  opinion  the  results  of  the  sepa- 
rate examination  of  each  of  these  paragraphs;  nor  is  this  at  all  necessary.  A 
consideration  of  the  principal  grounds  of  relief,  grouped  as  they  can  easily  be 
under  a  few  beads,  will  indicate  the  views  which  we  believe  to  be  sufficient  to 
decide  the  whole. 

§  1677.  JTie  principal  charges  of  fraud  against  the  Wyoming  Coal  Company^ 
{he  Credit  Mobilier  Company^  and  others. 

We  will  consider  together  the  allegations  of  the  bill  against  the  Wyoming 
Coal  Oompany,  the  Credit  Mobilier  Company,  the  Pullman  Palace  Car  Com- 
pany, and  the  three  construction  contracts  of  H.  M.  Hoxie,  Cakes  Ames  and 
James  W.  Davis.  These  are  by  far  the  most  important  as  regards  the  sum  in- 
volved as  well  as  the  principles  which  must  decide  the  case.  The  substance  of 
the  charge  is,  that  the  board  of  directors  of  the  railroad  company  made  con- 
tracts for  building  the  road,  and  for  running  the  Pullman  cars  on  it,  and  for 
mining  its  coal  lands  and  purchasing  the  qoal  so  mined,  which  were  a  fraud 
upon  the  company;  that  these  contracts  allowed  exorbitant  prices  for  work 
done  and  material  furnished;  that  otherwise  they  were  very  advantageous  to 
the  other  contracting  parties  and  injurious  to  the  company ;  that  in  all  of  them 
the  directors,  or  a  controlling  majority  of  them,  were  interested  adversely 
to  the  company;  that  in  fact  they  were,  in  the  name  of  the  company,  making 
contracts  with  themselves  as  the.  other  party.  In  short,  it  may  be  taken  for 
granted  that  if  these  allegations  are  true,  as  they  must  be  held  to  be  on 
demurrer,  frauds  more  unmitigated  than  those  set  forth  in  this  bill  were  never 
perpetrated  on  a  helpless  corporation  by  its  managing  directors.  That  these 
frauds  are  such  as  a  court  of  equity  would  relieve  against  in  a  proper  case,  may 
be  seen  in  the  opinion  of  the  circuit  court  for  the  Nebraska  district,  in  a  suit 
growing  out  of  the  Wyoming  Coal  Company's  contract.  Wardell  v.  Union 
Pacific  R.  Co.,  4  Dill.,  330. 

§  1678.  Jfo  (^counting  can  he  had  or  judgment  rendered  while  the  company 
remains  under  the  control  of  the  directors  and  opposes  t/ie  proceedings. 

The  first  inquiry  arising  on  these  facts  is.  What  relief  can  be  given,  and  who 
is  entitled  to  itt  The  obvious  reply  to  the  first  branch  of  the  question  is,  that 
the  parties  who  made  this  contract  and  received  the  pecuniary  benefit  of  it 
can  at  law  be  made  responsible  in  damages,  or  held  in  equity  to  compensation 
for  the  loss  suffered.  There  would  be  no  difficulty  in  adjudging  in  a  proper 
suit  that  such  contracts  were  void,  and  then  ordering  an  accounting,  on  the 
basis  <^  a  fair  compensatioa  for  what  had  been  done  in  the  way  of  construe- 
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tion^  building,  opening  mines,  famishing  coal,  etc.,  and  what  had  been  received 
for  such  work  and  materials.  The  difficulty  is,  to  whom  shall  this  money  be 
paid  when  recovered,  and  can  it  be  recovered  in  this  suit?  If  the  railroad  com- 
pany, falling  mto  purer  hands,  had  brought  such  a  suit,  the  bill  might  be  sus- 
tained. But  the  company  is  not  the  complainant  here.  Xt  seeks  no  relief  for 
these  wrongs.  It  may  have  been  the  design  of  the  law  to  give  the  corporation 
an  opportunity  by  a  cross-bill  to  obtain  relief  against  the  other  defendants, 
who  are  charged  with  these  frauds.  Such  a  bill,  if  not  strictly  within  the  rule, 
of  equity  procedure,  which  only  allows  a  defendant  to  file  a  cross-bill  against 
a  complainant,  might  be  sustained  under  the  provisions  of  this  statute.  But 
the  company  files  no  such  bill.  It  desires  no  such  relief.  On  the  contrary,  it 
resists  by  demurrer  any  further  proceeding  in  the  matter.  Can  it  be  compelled 
in  this  mode  to  prosecute  such  a  suit?  So  long  as  it  exists  in  the  possession 
and  unrestrained  exercise  of  all  its  corporate  powers,  its  board  of  directors, 
unless  under  judicial  prohibition  or  compulsion,  is  vested  with  the  sole  authority 
to  decide  whether  it  will  assert. its  right  of  action  for  a  supposed  injury,  or 
will  condone  it 

The  circumstances  of  tl^e  alleged  fraud,  the  probability  of  success  in  the  sniti 
the  extent  of  the  injury,  the  amount  which  may  be  recovered,  the  expense  of 
the  proceeding,  and  the  danger  of  injury  to  the  company  itself,  are  all  matters 
"which  address  themselves  to  them  as  grounds  for  the  exercise  of  the  discretion 
of  the  directors.  They  have  decided  to  have  nothing  to  do  with  it.  How, 
then,  can  a  decree  be  rendered  in  their  favor,  or  relieif  be  given  them  which,  is. 
not  asked  ?  With  what  hope  of  advantage  can  the  court  enter  upon  the  inquiry 
touching  the  frauds  alleged,  and  the  amount  of  the  injury  sustained,  when.  the. 
party  aggrieved  refuses  to  proceed  ?  On  the  other  hand,  if  the  court  does  pro- 
ceed, shall  the  decree^  if  rendered  against  the  defendants,  be  in  favor  of,  the 
company  ?  If  so,  what  good  results  would  follow  ?  Since  th6  company  resista 
any  decree  in  its  favor  now,  it  would  probably  enter  satisfaction  or,  releases  of 
the  decrees  as  fast  as  they  ^re  rendered*  If  it  did  not  do  this,  how  would  the 
moneys,  if  collected  and  paid  into  its  treasury,  be  applied?  It  is  alleged  to  be 
insolvent  and  in  debt,  but  except  the  claim  of  the  government,  which  will  be 
presently  considered,  there  is  np  allegation  showing  to  what  use  the  court  can 
decree  the  application  of  tbeae  moneys.  They  must,  therefore,  go  into  the 
treasury  of  the  company,  to  become  subject  to  the  control  of  its  directoi^  who. 
are  now  resisting  this  action.  Not  only  this,  but  it  is  obvious  th^^t  the  amount 
recovered  would  come  mainlv  out  of  the  same  men  who  now  as  directors  or  u. 
stockholders  would  control  the  fund,  and  would  probably  order  its  redistriiw- 
tipn  to  the  parties  who  paid  it,,  or  give  receipts  or  releases  in  advance. 

The  truth  is,  thftt  the  persons  who  were  actually  defrauded  by  these  tr^ns^ 
actions,  if  any  such  there  be,  were  the. few  bona  fide  stockholders  who  took  no 
part  in  them,  and  had  no  interest  in  the  fraudulent  contrficts.  But  it  is  not 
alleged  that  there  are  sqch.  If  there  be,  they  axe  not  made  parties  to  this  bill, 
nor  does  it  provide  any  relief  for  them.  Yet  a  moment's  consideration  will 
show  that  they  aloue  (to  say  npthing  of  the  complainant  for  the  present)  suf- 
fered any  legal  injury,  .qr  are  entitl^  to  any  relief.  As  to  the  directors  and 
stockholders  who  took  part  in  these  fraudulent  contracts,  they  are  the jMir^- 
cipe%  criminisj  and  can  harVe  no  relief.  This  class  probably  included  nin^. 
tenths  in  value  of  the  sb^reholders.  It  is  against  all  the  principles  of  juriapro- 
dence,  whether  at  law  or  in  equi^tj^  to  permit  them  to  litigate  this  fraud  among 
tb^maelves.    If  the  i^ppcent  $t(Qckholders  are  not  parties  here,  we  havj^  already 
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seen  that,  with  the  power  of  the  direictors  oy^r  th^  money  recovered,  they 
would  get  no  relief  by  the  suit.  Tt^e^ statute,  however,  did  not  permit  them  to 
be  made  parties.  Their  interest  is  not  the  same  as  thatpf  tl^id  company.  The 
statute  provides  only  for  the  collection  and  payments  of  n^oney,  or  the  restora- 
tion of  property,  or  its  value,  to  the  railipad  company,  pr  to  the  United  States, 
as  either  of  them  may  be  in  equity  held  entitled  thereto.  This  does  not  em- 
brace what  a  defrauded  stockholde^r  m^y  be  entitled  to  in  bis  individual  right. 
We  are  of  opinion,  therefore,  that,  no  decree  can  be  rendered  in  favor  of  the 
railroad  company  on  account  of  these  transactions,  or  for  the  value  of  the  stock 
not  paid  for  by  those  who  received  it  AlthougJ;i  issuing  it  without  payment 
may  have  been  in  violation  of  law,  and  an  implied  contract  may  exist  on  which 
the  company  could  compel  payment,  the  Unit^  States  cannot  in  this  suit 
recover  it,  and  the  company  refuses  to  assert  its  right  thereto.  * 

The  same  principle  applies  to  th^  arrangements  made  by  the  railroad  com- 
pany with  the  Atlantic  &  Pacific  Telegraph  Company,  an^  with  the  Omaha 
Bridge  Company,  which  aj*e  here  assailed.  These  are  existing  contracts  under 
which  the  business  of  the  principal  corporation  with  the  others  is  conducted^ 
snd  with  which  it  is  satistied.  It  asks  no  rescission,  and  is  co>ntent  to  comply 
with  them.  It  is  not  within  the  power  of  the  .court  to  annul  them,  or  to  make 
new  ones  for  the  parties.  No  decree  c^n  therefore  be  rendered  on  this  bill  in 
favor  of  the  Union  Pacific  Railroad  Company,  because  it  is  not  the  com- 
plainant, but  a  defendant,  and,  askiug  no  affirmative  relief  or  any  other;  it  re- 
sists being  brought  into  this  suit,  and  refuses  to  plead  in  it  any  further  than 
compelled  by  the  court.  If  there  is  any  relief  to  which  the  United  States  is 
entitled  against  the  company,  the  latter,  being  a  defendant,  must  remain  and 
answer  to  the  claim.  £^t  it  is  conformable  to  the  principles  neither  of  the 
common  law  nor  of  equity  to  compel  it  to  prosecute  a  suit  as  complainant 
wbich  it  disapproves,  pr  to  e^ta.blish  a  claim  ^bich  it  denies,  or  take  a  decree 
where  it  asserts  nothing  to  be  due. 

§  1:679*  nor  will  the  ptmtion  cf  the  government  as,  a  creditor  qf  the  cor^ 

jforation  entitle  it  to  a  decree. 

We  n;iust  now  inquire  wbetbc^r  t^h^  biU  makes  a  case  in  which  the  United 
States,  the  oomplfiinant,  is  entitled  under  the  termis  of  the  statute  to  reUef, 
The  United  States  is  not|  and  neve;r  ba^  been,  a  stockholder  in  this  company. 
It  is  a  creditor.  The  government  susti^ins  two  distinct  relations  to  the  railroad 
company,  andf  i^  considering  her  rights  under  this  statute,  it  is  important  to 
keep  them  separate.  The  coaipa^ny  i^  organized  under,  and  owes  its  cprporate 
e^istcnc^  to,  an  act  of  congref^.  Th,e  goveroinent  b(^  all  the  rights  whicb 
belong  to  any  other  goyerpment  as  a  spvcjreig^  and  legislative  ppwer  over  this 
creation  of  that  po^e^r.  That  this  power  shqu^d  not  be  too  much  cripple^  Vy 
the  doctrine  that  a  charter  i$  a  oontraQt,  the  eighteenth  section  d^ares  that 
congress  niay  at  a^y  time,  ^avjng  due  regard  for  the  rights  of  the  oompanioi 
nan^ed  therein,  add  to,  alter,  aniend  or  repeal  the  act.  The  power  of  congress^ 
therefore,  in  its  spvereign  an^  legislative  capacity  oyer  this  corporation,  is  very 
j^^eat.  Th^  government,  however,  holds  another  very  important  relation, 
namely^  that  of  contract.  It  hfis  lofgoed  to  the  company  t27,0Q0,O00,  and 
granted  to  it,  c»n  certain  terms,  n[iany  million  acres  of  land.  The  g^vemm^ent 
is  paying  all  the  time  the  sqmi-annuaL  interest  on  it^  own  bonds,  loaned  to  the 
compf^ny.  The  company  is  bound  by  contract  to  pay  them,  principal  and  in- 
terest, at  tlieir  mfttnrity.  The  govei^inient  by  the  contract  has  a  lien  on  the 
road  and  its  appnrteni^nces  to  secure  this  payment.    The  company  is  also 
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boo  Ad  by  the  contract  to  perform  for  the  goremment  all  the  transportation 
and  telegraphing  that  may  be  required  of  it,  and  to  keep  its  road  and  line 
always  in  order  and  readiness  to  render  these  services.  It  may  have  other 
contract  obligations  to  the  government  not  here  mentioned,  bat  these  are  all 
that  are  important  to  our  inquiry.  The  government  has  delivei^  its  bonds  to 
the  company.  The  company  has  built  the  road,  owns  it  and  operates  it  Does 
the  bill  allege  anything  which,  growing  out  of  this  contract,  entitles  the 'United 
States  to  relief?  One  of  its  allegations  is  that  there  is  due  to  the  United  States 
and  unpaid,  on  account  of  interest  on  the  bonds,  the  sum  of  $6,198,700,  and 
that  the  balance  of  interest  for  which  the  company  is  liable  is  rapidly  accumu- 
lating. It  was  filed  in  May,  1873,  and  this  court,  at  its  October  term,  1875, 
decided,  in  United  States  v.  Union  Pacific  R  Co.,  91  U.  S.,  72  (§§  1611-16, 
supra)^  that  the  company  was  not  bound  to  pay  this  interest  until  the  bonds 
mature,  except  so  far  as  the  act  made  in  that  regard  two  special  provisions. 
One  was  that  half  the  compensation  for  transportation  performed  for  the 
United  >States  should,  as  provided  by  the  subsequent  amended  charter  of  1864, 
be  withheld  by  the  government  for  that  purpose;  the  other  was  that  after  the 
completion  of  the  road  five  per  cent,  of  its  net  earnings  were  to  be  applied 
annually  to  extinguish  the  debt  to  the  United  States. 

The  second  section  of  the  act  of  1873,  as  we  have  seen,  provides  for  the  first 
of  these  cases,  and  as  to  the  other,  the  government  has  brought  suits,  which 
are  now  ripe  for  decision  in  this  court.    There  is,  therefore,  no  ground  for  re> 
lief  on  account  of  money  due  by  the  company  to  the  United  States.    It  is  said 
that  the  latter,  as  a  creditor  whose  lien  is  endangered  by  the  extravagance  of 
the  company,  and  the  misappropriation  of  its  means,  has  the  right  to  come  into 
equity  for  preventive  relief  to  secure  the  collection  of  the  sums  of  which  the^ 
company  has  been  defrauded.     The  government  made  its  contract  and  bar- 
gained for  its  security.     It  had*  a  first  lien  on  the  road  by  the  original  aot  of 
incorporation,  which  would  have  made  its  loan  safe  in  any  event.    But  in  its 
anxiety  to  secure  the  rapid  prosecution  of  the  work,— ^  an  end  more  important 
to  it  than  to  any  one  else,  and  still  more  important  to  the  people  whom  it  rep- 
resented,—  it  postponed  this  lien  to  another  mortgage,  that  the  means  might 
be  raised  to  complete  the  road.     It  has  the  second  lien,  however,  and  the  right 
to  appropriate  one-half  of  the  price  it  annually  pays  for  the  use  of  the  road, — 
a  very  large  sum, —  and  five  per  cent,  of  the  net  earnings  of  the  road,  which 
may  become  much  larger,  to  the  extinction  of  this  debt.     It  is  not  wholly^* 
unreasonable  to  suggest  that  the  amount  which  the  company  may  be  compelled 
to  pay  annually,  under  these  two  provisibns,  will  be  sufficient  as  a  sinking  fund  * 
to  pay  the  entire  debt,  principal  and  interest,  before  it  falls  due.  • 

It  is  difficult  to  see  any  right  which,  as  a  creditor,  the  government  has  Uy 
interfere  between  the  corporation  and  those  with  whom  it  deals.    It  has  been 
careful  to  protect  its  interests  in  making  the  contract,  and  it  has  the  right* 
which  that  contract  gives.     What  more  can  it  ask?    It  is  true  that  there  is  an 
allegation  of  insolvency.     But  in  what  that  insolvency  consists  is  not  clearly 
shown.     It  has  a  fioating  debt.     What  railroad  company  has  nott    It  is  said 
it  does  not  pay  the  interest  on  its  debt  to  the  United   States.    We  have- 
shown  that  it  owes  the  United  States  no  money  that  is  due.    There  is  no  alle- 
gation that  it  does  not  pay  the  interest  on  all  its  own  funded  debt.    The  allega*- 
tioq  as  it  is  would  be  wholly  insufficient  to  place  the  corporation  in  bankruptcy, 
even  if  that  was  not  forbidden  by  the  act  under  which  this  bill  is  drawn.    The 
facts  stated  are  utterly  insufficient  to  support  a  creditor's  bill  by  the  United* 

7*0-     - 
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States.  That  requires  a  jadgment  at  law,  an  execation  issued,  and  a  return  of 
nulla  bona.  Here  there  is  no  judgment,  no  money  due,  and  no  sufficient  allega- 
tion of  insolvency.  We  are  unable,  therefore,  to  see  any  relief  to  which  under 
this  bill  the  United  States,  on  account  of  its  contract  relations  with  the  com- 
pany, would  be  entitled  in  a  court  of  equity. 

If  we  look  at  the  statute  this  is  still  clearer.  The  moneys  due  for  nnpaid 
stock,  or  for  property  of  the  company  unlawfully  received,  or  as  profits  in 
fraudulent  contracts  for  construction,' are  all  described  in  the  act  as  belonging 
to  the  corporation,  and  to  be  restored  to  it:  Those  who  may  have  wrongfully 
and  unlawfully  received  from  the  United  States  bonds,  moneys  or  lands  which' 
ought  in  equity  to  be  accounted  for  and  paid  to  it  or  to  the  company,  may  be 
compelled  to  pay  the  moneys  or  restore  the  property  to  the  party  which  shair 
in  equity  be  entitled  thereto.  But,  in  this  connection,  no  one  but  the  company 
has  received  property,  lands  or  moneys  from  the  United  States.  There  is  no 
allegation  that  the  moneys  were  not  used  to  build  the  road.  If  there  was,' 
there  is  nothing  now  due,  and  the  company  is  performing  all  its  obligations  to 
the  government  under  the  contract. 

§  1680.  As  a  trustee,  either  /or  shareholders  of  the  ptMiOy  the  United  States 
government  has  no  pou>er  to  compel  fraudident  directors  of  the  Union  Pacifio 
HaUroad  Company  to  account  for  the  proceeds  of  their  fraud. 

The  bill  establishes  no  right  in  the  government,  under  this  or  any  other  clause 
of  the  act,  to  recover  in  its  own  right,  any  property  or  money  from  the  com- 
pany. In  its  sovereign  or  legislative  relation  to  the  company,  the  United 
States  has  powers  the  extent  of  which  it  is  unnecessary  to  define  in  this  case. 
The  two  sections  of  the  act,  under  one  of  which  this  suit  was  instituted,  are 
instances  of  the  exercise  of  these  powers,  and  they  affect  the  interest  of  the 
company  in  important  particulars.  Congress  might  also  have  directed  the 
attorney-general,  either  as  part  of  this  proceeding  or  as  an  independent  one,  to 
ask  the  court  to  declare  the  franchises  of  the  company  forfeited.  It  might 
have  ordered  a,  bill  to  inquire  if  the  company  was  insolvent,  and  if  so,  to  wind 
up  its  affairs  and  distribute  its  assets.  In  short,  there  are  many  modes  in  which 
the  legislature  could  have  called  into  operation  all  the  judicial  powers  known  to 
the  law.  But  it  has  not  done  so,  and  that  is  the  constantly  recurring  answer  to 
this  bill.  It  provided  in  the  statute  for  a  mode  of  securing  a  full  inquiry  into 
the  affairs  of  the  company,  by  enacting  that  the  secretary  of  the  treasury 
should  have  free  access  to  all  its  books  and  correspondence, —  a  mode  of  obtain- 
ing information  far  more  effective  than  a  bill  of  discovery.  The  statute,  there- 
fore, did  not  authorize  a  bill  of  discovery.  Not  wanting  the  company  declared 
bankrupt  and  closed  out  by  a  decree  of  the  court,  congress  enacted  that  it 
should  not  be  subject  to  the  bankrupt  law,  as  other  corporations  were,  but 
should  continue  to  exercise  its  franchises  and  perform  its  duties,  and  that  it 
might  be  compelled  to  do  this  by  a  writ  of  mandamus  from  the  proper  court. 
It  limited  the  relief  to  be  granted  under  this  act,  therefore,  both  by  the  terms 
in  which  it  was  granted  and  by  other  provisions,  to  the  recovery  of  a  moneyed 
decree,  or  a  restoration  of  specific  property  to  which  the  United  States  or  the 
company  was  by  law  entitled.  It  is  useless,  therefore,  to  inquire  what  might 
have  been  done  by  some  other  legislation,  or  what,  independently  of  legislation, 
are  the  rights  of  the  government;  for  we  can  only  act  on  such  as  are  recognized 
by  the  act  under  which  the  circuit  court  proceeded. 

This  brings  us  to  the  consideration  of  the  last  ground  of  relief  which  we 
propose  to  notice,  and  which,  with  the  alleged  right  to  a  decree  in  favor  of  the 
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company  against  the  individuals  and  corporations  who  have  defrauded  it,  is. 
most  earnestly  insisted  on  hero.  The  proposition  is  that  the  United  States,  as 
the  grantor  of  the  franchises  of  the  company,  the  author  of  its  charter,  and 
the  donor  of  lands,  rights  and  privileges  of  immense  value,  and  ais  parens 
patricBj  is  a  trustee,  invested  with  power  to  enforce  the  proper  use  of  the  prop- 
erty and  franchises  granted  for  the  benefit  of  the  public.  The  legislative  power 
of  congress  over  this  subject  h^  already  been  considered,  and  need  not  be 
further  alluded  to.  The  trust  here  relied  on  is  one  which  is  supposed  to  grow 
out  of  the  rdations  of  the  corporation  to  the  government,  which,  without  any 
aid  from  legislation,  are  cogniz£^ble  in  the  ordinary  courts  of  equity. 

§  1 68 1  •  When  a  goveryiment  may  correct  corporaie  abuses^  or  reatrain  corp'oraU 
action  hy  suit  brought  by  its  attorney-general. 

It  must  be  confessed  that,  with  every  desire  to  find  some  clear  and  well- 
defined  statement  of  the  foundation  for  relief  under  this  head  of  jurisdiction, 
and  after  a  very  careful  examination  of  th^  authorities  cited,  the  nature  of  this^ 
claim  of  right  remains  exceedingly  vague.  Nearly  all  the  cases  —  we  may 
almost  venture  to  sav  all  of  them  —  fall  under  two  heads:  1.  Where  niunici- 
pal,  charitable,  religious  or  eleemosynary  corporations,  public  in  their  character, 
had  abused  their  franchises,  perverted  the  purpose  of  their  organization,  or 
misappropriated  their  funds,  and  as  they,  from  the  nature  of  their  corporate 
functions,  were  more  or  less  under  government  supervision,  the  attorney-general 
proceeded  against  them  to  obtain  correction  of  the  abuse;  or,  2.  Where  private 
corporations,  chartered  for  definite  and  limited  purposes,  had  exceeded  their 
powers,  and  were  restrained  or  enjoined  in  the  same  manner  from  the  further 
violation  of  the  limitation  to  which  tjieir  powers  were  subject. 

The  doctrine  in  this  respect  is  well  condensed  in  the  opinion  in  The  People  v. 
IngersoU,  recently  decided  by  the  court  of  appeals  of  N^w  York.  58  N.  T.,  1. 
"  If,"  says  the  court,  "  the  property  of  a  corporation  be  illegally  interfered  w^ith 
by  corporation  ofiBcers  and  agents  or  others,  the  reoiedy  is  by  action  at  the  suit 
of  the  corporation,  and  not  of  the  attorney-general,  decisions  are  cited  from 
the  reports  of  this  country  and  pf  this  state,  entitled  to  consideration  and  re- 
spect, affirming  to  some  extent  the  doctrine  of  the  English  courts,  and  applying 
it  to  like  cases  as  they  have  arisen  here.  But  in  none  has  the  doctrine  been 
extended  beyond  the  principles  of  the  English  cases;  and,  aside  from  the 
jurisdictipn  of  courts  of  equity  over  trusts  of  property  for  public  uses  and  over 
the  trustees,  either  corporate  or  official,  iJie  courts  have  otily  interfered  at  the 
instance  of  the  aUomey-general  to  prevent  and  prohibit  some  official  wrong  by 
municipal  corporations  or  public  officers^  and  the  exercise  of  usurped  or  the  otbuse 
qf  actxLol  pamersP    p.  16.  * 

To  brin^  the  present  case  within  the  rule  governing  the  exercise  of  the  equity 
powers  of  the  court,  it  is  strongly  urged  that  the  company  belongs  to  the  class 
first  described.  The  duties  imposed  upon  it  by  the  law  of  its  creation,  the  loan 
of  money  and  the  donation  of  lands  made  to  it  by  the  United  States,  its  obli- 
gation to  carry  for  the  government,  and  the  great  purpose  of  congress  in  open- 
ing a  highway  for  public  use  and  the  postal  service  between  the  widely  separated 
states  of  the  Union,  are  relied  on  as  establishing  this  proposition.  But  in  answer 
to  this  it  must  be  said  that,  after  all,  it  is  but  a  railroad  company,  with  the 
ordinary  powers  of  such  corporations.  Under  its  contract  with  the  govern- 
ment, the  latter  has  taken  good  care  of  itself;  and  its  rights  may  be  judicially 
enforced  without  the  aid  of  this  trust  relation.  They  may  be  aided  by  the 
general  legislative  powers  of  congress,  and  by  those  i^eserved  in  the  charter^ 
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which  we  have  specifically  quoted.  The  statute  which  conferred  the  benefits 
on  this  company,  the  loan  of  moi\ey,  the^rant.of  lands  and  the  right  of  w^y, 
did  the  same  for  other  corporations  already  in  existence  under  state  or  terri- 
torial charters.  Qa^  the  United  States  the  right  to  assert  a  trust  in  th^ 
federal  government  which  would  authorize  a  suit  like  this  by  the  attorney-, 
general  against  the  Ka,ns93  Pacific  Railway  Company,  the  Central  Pacific 
Eailroad  Company,  and  other  companies  in  a  similar  position? 

If  the  United  States  is  a  trustee  there  must  be  cestuis  qice  trust  There  can- 
not be  the  one  without  the  other,  and  the  trustee  cannot  be  a  trustee  for  him- 
self alone.  A  trust  does  not  exist  when  the  legal  right  and  the  use  are  in  the 
same  party,  and  there  are  no  ulterior  trusts.  Who  are  the  cestuis  que  trust  for 
whose  benefit  this  suit  is  brought?  If  thdy  be  the  defrauded  stockholders, 
we  have  already  shown  that  they  are  capable  of  asserting  their  own  rights; 
that  no  provision  is  made  for  securing  them  in  this  suit  should  it  be  successfuly 
and  that  the  statute  indicates  no  such  purpose.  If  the  trust  conderned  relates 
to  the  rights  of  the  public  in  the  use.  of  the  road,  no  wrong  is  alleged  capable 
of  redress  in  this  suit,  or  which  requires  such  a  suit  for  redress.  Railroad  Co. 
V,  Penision,  18  Wall.,  5,  shows  that  the  company  is  not  a  mere  creature  of  the 
United  States,  but  that  while  it  owes  duties- to  the  government,  the  perform- 
ance of  which  may,  in  a  proper  case,  be  enforced,  it  is  still  a  private  corpora- 
tion, the  same  as  other  railroad  companies,  and,  like  them,  subject  to  the  laws 
of  taxation  and  the  other  laws  of  the  states  in  which  the  road  lies,  so  far  as 
they  do  not  destroy  its  usefulness  as  an  instrument  for  government  purposes/ 
We  are  not  prepared  to  say  tbat.  there  are  no  trusts  which  the  United  States 
may  not  enforce  in  a  c^.urt  of  equity  against  this  company.  When  sqcb  a  trust 
is  shown,  it  will  be  time  enough  to  recognize  it  But  we  are  of  opinion  that 
there  is  none  set  forth  in  this  bill  which,  under  the  statute  authorizing  the 
present  suit,  can  be  enforced  in  the  circuit  court. 

There  are  many  matters  alleged  in  the  bill  in  this  case,  and  niany  points  ably, 
presented  in  argument,  which  have  received  our  careful  attention,  but  of  which 
we  can  take  no  special  notice  in  this  opinion.  We  have  devoted  so  much  space 
to  the  more  important  matters  that  we  can  only  say  that,  under  the  view 
which  we  take  of  the. scope  of  the  enabling  statute,  they  furoisti  no  ground 
for  relief  in  this  suit.  The  liberal  manner  in  which  the  government  has  aided 
this  company  in  money  and  lands  is  much  urged  upon  us  as  a  reason  why  the 
rights. of  the  United  Stat^  should  be  liberally  construed.  This  matter  is  fully 
considered  in  the  opinion  of  the  court  already  cited  in  United  States  v.  Union 
Pacific  R.  Co.  {j8upra)y  in  which  it  is  shown  that  it  was  a  wise  liberality,  for 
which  the  government  has  received  jail  the  advantages  for  which  it  bargained^ 
and  more  than  it  expected.  In  the  feeble  infancy  of  this  child  of  its  crea,tion| 
when  its  life  and  usefulness  were  very  uncertain,  the  governmeat,  fully  alive 
to  its  importance,  did  all  that  it  could  to  strengthen,  support  and  sustain  it 
Since  it  has  grown  to  a  vigorous  manhood,  it  may  not  have  displayed  the  grati- 
tude which  so  much  care  called  for.  If  this  be  so,  it  is  but  another  instance 
of  the  absence  of  human  affections  which  is  said  to  characterize  all  corpora- 
tions. It  must,  however,  be  admitted  that  it  has  fulfilled  the  purpose  of  its 
creation  and  realized  the  hopes  which  were  then  cherished,  and  that  the  gov- 
ernment has  found  it  a  ui^ful  agent,  enabling  it  to  save  vast  ^ms  of  money  in 
the  transportation  of  troops,  mails  and  supplies,  and  in  the  use  of  the  telegraph, 

A  court  of  justice  is  called  on  to  inquire  not  into  the  balance  of  benefits  and 
favors  on  each  side  of  this  controversy,  but  into  the  rights  of  the  parties  as 
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established  by  law,  as  found  in  their  contracts,  as  recognized  bj  the  settled 

principles  of  equity,  and  to  decide  accordingly.     Governed  by  this  rale,  and  by 

the  intention  of  the  legislature  in  passing  the  act  under  which  this  suit  is 

brought,  we  concur  with  the  circuit  court  in  holding  that  no  case  for  relief  is 

made  by  the  bill. 

Decree  affirmed. 

Dissenting  opinion  by  Me.  Jushoe  Swatxh.  Harlai..  J.,  concurring. 

I  concur  in  the  opinion,  so  far  as  it  relates  to  the  constitutional  validity  of 
the  act  of  congress  which  lies  at  the  foundation  of  the  case.  In  the  residue  I 
cannot  concur. 

§  1682.  What  Is  a  railroad  company.—  A  railway  company  is  Dot  less  a  railroad  corpora- 
tion, within  the  statute  authorizing  municipal  subscriptions,  because  it  is  also  a  ooal,  or  a 
mining,  or  a  furnace,  or  a  manufacturing  company.    County  of  Randolph  v.  Post,  8  Otto,  511. 

g  1683.  A  railroad  company  organized  to  build  a  road^  but  not  to  transport  persons  or 
property  over  it,  is,  strictly  speaking,  a  railroad  company.  One  organized  to  build  a  road  and 
exercise  the  business  of  a  carrier  is  both  a  railroad  and  a  transportation  company.  The 
Philadelphia  &  Reading  R.  Ck>.  is  both  a  railroad  and  a  transportation  company,  Cambloas' 
v.  Phil.  &  Reading  R.  Co.,»  9  Phil.,  411. 

g  1684.  The  name  of  the  **  Argilite  Mining  and  Manufacturing  Company"  was,  by  amend- 
ment to  the  charter,  changed  to  the  *'  Kentucky  Improvement  Company,"  and  authority  given 
by  the  new  act  to  construct  one  or  more  rail  tracks  from  any  lands  owned  or  improved  by  the 
corporation  to  convenient  points  on  the  Ohio  or  Little  Sandy  rivers,  or  both,  or  to  connect  with 
other  railways,  and  to  maintain  said  track  or  tracks,  and  to  draw  cars  over  the  same  by  any 
suitable  motive  power.  Held^  to  be  a  railway  company  within  the  meaning  of  the  statute  of 
1866.    Improvement  Co.  v.  Slack,  10  Otto,  648. 

§  1685.  Mast  operate  whole  line. —  A  railway  company  was  given  "  power  and  authority 
to  lay  out  and  construct  a  railway  to  Allegheny  avenue,**  that  being  the  northern  terminus 
of  its  road.  It  undertook  to  operate  such  road  for  a  portion  of  the  route  without  completing 
it  to  the  terminal. point.  Held^  that  it  would  be  enjoined  from  using  such  portion  of  the  road 
until  it  had  completed  its  whole  line ;  but  reasonable  time  to  complete  the  road  was  given 
before  putting  the  injunction  in  force.  Martin  v.  Second  and  Third  Streets  Passenger  Ry 
Co.,*  8  Phil.,  816. 

§  1686.  '*  Power  and  authority  to  lay  out  and  construct  a  railway,**  conferred  by  chartor 
upon  a  company,  are  imperative  and  not  merely  permissive.  Such  power  obligates  the  com- 
pany accepting  it  to  complete  the  whole  road.     Ibid, 

§  1687.  Must  keep  track  clear.— It  is  the  duty  of  a  railway  company  to  keep  its  track 
clear  and  free  from  all  obstructions  endangering  the  safety  of  its  cars  or  trains,  and  in  per- 
forming this  duty  it  is  bound  to  use  the  highest  degree  of  reasonable  care  and  vigiianoe. 
Wright  V,  Penn.  R.  Co.,*  3  Pittsb.  R.,  120. 

§1688.  Deviation  from  authority  —  Remedy. —  Railway  companies  must  keep  stricdy 
within  their  powers,  must  not  deviate  from  jbhe  line  or  route  prescribed,  abuse,  misapply  or 
exceed  their  authority ;  when  they  do  so,  a  court  of  equity  w  11  leave  a  complaining  party  to 
resort  to  the  special  tribunal  designated  by  the  law,  to  decide  on  all  questions  arising  in  its 
execution;  but  if  they  act  otherwise,  the  court  will  act  in  the  usual  way  by  injunction. 
Bonaparte  v,  Camden  &  Amboy  R*y  Co.,  1  Bald.,  205. 

§  1689.  A  railway  corporation  must  confine  itself  to  the  route  prescribed  in  the  charter ; 
but  where  it  is  authorized  to  construct  a  road  from  A.  to  B.,  with  liberty  to  make  a  lateral 
road  to  C,  and  no  particular  route  is  designated  butween  A.  and  B.,  an  injunction  wiU  not  be 
granted  for  the  reason  that  the  main  road  goes  through  C.    Ibid, 

^  1690.  Authority  to  change  the  route  of  a  railway  on  account  of  difficulty  of  construction 
or  of  procuring  right  of  way  does  not  authorize  a  chano^  of  route  for  failure  of  a  town  to 
contribute  to  the  building  of  the  road.     Works  v.  Junction  R.  Co..  6  McL.,  433. 

§  1691.  Authority  to  extend  a  line  of  railway  does  not  authorize  a  departure  from  the  line 
at  the  middle  or  any  other  part  of  it  except  the  terminus.    Ibid, 

§  1692.  Under  authority  to  build  branches,  a  railway  company  is  only  empowered  to  build 
roads  from  the  main  line  to  lateral  points.  It  does  not  warrant  it  in  constructing  roads  inde- 
pendent of  the  main  Une.    Ibid. 

§  1693.  Location  a  condition  preeedent.—  A  charter  authorized  a  railway  company,  for 
the  purposes  of  location,  to  enter  at  all  times  and  erect  necessary  works  and  buildings,  with 
no  other  restriction  than  <that  they  shall  do  *'no  unnecessary  injury  to  private  property."^ 
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After  the  road  shonld  be  minreyed  the  charter  directed  that  the  final  location  should  he  deter- 
mined and  a  survey  be  deposited,  and  then  provided  *'  that  when  the  location  is  determined  on, 
and  the  survey  is  deposited  in  the  office  of  the  secretary  of  state,  it  shall  be  lawful  for  the 
said  company,  by  its  officers,  etc.,  to  enter  upon,  take  possession  of,  use,  occupy  and  excavate 
any  such  lands,  etc.,  for  the  purpose  of  constructing  the  road."  Held,  that  the  final  location 
and  the  deposit  of  the  survey  were  conditions  precedent,  performance  of  which  was  essential 
to  the  entry  upon  private  property  to  construct  the  road.  Bonaparte  v,  Camden  &  Amboy 
R*y  Co..  1  Bald.,  225. 

§  1694.  Caniiot  abandon  road.-— Where  a  railroad  company  has  constructed  and  operated 
its  road  over  its  line,  under  the  powers  and  privileges  of  its  charter,  it  cannot  thereafter,  at 
its  option,  abandon  the  same,  although  its  charter  is  only  permissive  and  not  mandatory,  and 
a  mdndamtta  will  lie  to  compel  it  to  perform  its  obligations.  Farmers'  L.  &T.  Co.,  v.  Hen- 
ning,»  17  Am.  L.  Reg.  (N.  S.),  2W. 

§  1095.  So  where  congress  donated  land  to  a  state  to  aid  in  the  construction  of  railroads, 
such  donation  vested  a  beneficial  interest  in  the  state ;  and  where  a  railroad  company  duly 
accepted  a  grant  of  such  land  from  the  state  to  aid  in  building  its  road,  it  was  thereby  placed 
under  contract  obligations  to  complete  and  maintain  its  road,  and  a  mandamiis  will  lie  to  com- 
pel it  to  do  so.    Ibid. 

§  1096.  Eqjoining  change  of  gaage. —  Two  railroad  companies  in  separate  states  agreed  to 
bnild  their  roads  to  meet  at  a  certain  point  on  the  line  between  the  two  states.  The  charges 
for  transportation  were  to  be  regulated  by  both  companies.  The  freight  cars  were  to  be  run 
tlirough  the  entire  length  of  both  roads.  The  passenger  trains  were  to  meet  at  the  point  of 
connection,  and  the  time  of  meeting  was  to  be  regulated  by  both  compalhies.  One  of  the 
roads  procured  the  consent  of  the  legislature  of  its  own  state  to  change  its  gauge  to  that  of 
the  other  company,  and  did  so  change  it.  The  company  so  changing  its  gauge  to  suit  the 
gauge  of  the  other  was  held  entitled  to  an  injunction  against  the  other  to  prevent  it  changing 
its  gauge  from  that  of  both  the  roads.  Columbus,  etc.,  R.  Co;  v.  Indianapolis,  etc.,  R.  Co.,  5 
McL.,  450. 

§  1697.  A  contract  by  a  railroad  company  to  change  its  gauge  to  a  width  unauthorized  by 
law  wiU  not  be  declared  to  be  illegal  at  the  instance  of  the  other  contracting  party,  after  an 
act  has  been  passed  legalizing  the  change  of  gauge,  the  contract  having  been  made  in  expec- 
tation of  the  gauge  being  made  lawful  by  leg:islation.    Ibid. 

§  1698.  Sale  nnder  exeention.— A  railroad  cannot  be  levied  upon  and  sold  piecemeal  on 
executions  in  favor  of  its  creditors.  A  railroad  is  a  public  highway,  and  a  highway  of  a  most 
peculiar  kind.  It  is  not  land,  nor  like  land  in  the  ordinary  sense,  for  though  in  form  a 
railroad  company  may  own  the  fee,  or  some  other  legal  estate  in  the  strip  of  land  on  which 
the  road  is  cooptructed,  yet  the  company  owns  it  and  holds  it  under  a  franchise  for  a  partic- 
ular purpose,  namely,  that  of  a  roadway  for  the  operation  of  a  railroad  under  and  by  virtue 
of  the  franchises  which  have  been  conferred  upon  it,  and  for  the  purposes  of  travel  and 
transportation  thereon  by  the  public.  It  is  an  artery  of  commerce ;  it  is  the  means  of  com- 
munication between  one  part  of  the  country  and  another.  The  interest  which  the  public  has 
in  it  is  greater  and  more  important  than  the  interest  which  the  company  has  in  it.  It  cannot 
be  supposed  that  the  legislature,  in  authorizing  its  construction,  and  granting  peculiar  fran- 
chises for  its  operation  and  use,  ever  intended  that  execution  creditors  might  levy  upon  par- 
cels of  it,  and  cut  it  up  into  sections  and  destroy  it  as  a  great  public  thoroughfare.  Georgia 
V.  Atlantic  &  Gulf  R'y  Co.,  8  Woods,  437. 

§  1699.  Eminent  domain.— A  charter  which  authorizes  the  construction  of  a  ''perfect, 
expeditious  and  complete  line  Of  road  from  Philadelphia  to  New  York,"  and  declares  it  a 
public  highway,  is  sufficient  authority  for  taking  private  property  for  that  purpose.  Bona- 
parte V.  Camden  &  Amboy  R'y  Co.,  1  Bald.,  205. 

§  1700.  EleTated  railway—  Eminent  domain  —  Nnisanee.—  It  is  not  a  taking  of  private 
property  for  public  uses  to  erect  an  elevated  railway  on  a  street  whose  adjacent  proprietors 
have  no  interest  in  the  fee  thereof.  Currier  v.  West  Side  Elevated  Patent  R*y  Co.,  0  Blatch., 
4S7. 

g  1701.  The  erection  of  an  elevated  railway  authorized  by  act  of  the  legislature  will  not  be 
enjoined  as  a  nuisance.    Ibid. 

g  1708.  Authority  conferred  upon  commissioners  to  approve  an  experimental  elevated  rail- 
road, and  making  such  approval  essential  to  the  continuance  in  existence  of  such  railroad, 
and  to  the  right  to  extend  it,  is  not  a  delegation  of  legislative  powers  to  such  commiBsioners. 
Ibid, 

g  170S.  Eminent  domain  — Constitutional  law.- In  New  Jersey  an  act  incorporating  a 
railroad  company,  which  provides  for  the  appointment  of  commissioners  instead  of  a  jury  to 
ascertain  damages  to  the  owners  of  land  through  which  the  road  passes,  is  not  unconstitu- 
tionaL    Bonaparte  v,  Camden  &  Amboy  R'y  Co.,  1  Bald.,  205. 
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g  1704.  Conftracts  as  to  ehai^es,  effect  of.— Two  railroad  companies  connecting  at  a  cer- 
tain point  do  not  convey  any  of  their  f ranch rses  or  corporate  powers  by  agreeing  to  act  to- 
gether in  fixing  rates  for  the  transportation  of  passengers  and  freight.  Columbus,  etc., 
R.  Co.  V.  Indianapolis,  etc.,  R.  Co.,  5  McL.,  450. 

§  1705.  Earnings  to  be  applied  on  bonds  istsaed  by  the  goTerttment.— An  act  of  congress 
creating  a  railroad  company  delivered  to  it  the  bonds  of  the  government,  upon  the  condition 
that  the  company  should  pny  the  bonds  at  maturity,  that  all  compensation  for  services  ren- 
dered for  the  government  should  be  applied  to  the  payment  of  the  bonds  and  interest  thereon, 
and  that  after  ^e  road  should  be  completed,  until  the  bonds  and  interest  should  be  paid,  five 
per  cent,  of  the  net  earnings  of  the  road  should  be  annually  applied  to  their  payment.  Hddy 
that  the  United  States  might,  after  the  completion  of  the  road,  recover  in  an  action  at  law 
the.  five  per  cent,  of  the  net  earnings.  United  States  v,  Elansas  Pac.  R'y  Co.,*  2  Cent 
L.  J..  80.    See  g§  1531^5. 

.  g  1 706.  Sale  of  bonds.—  Railway  companies  may  sell  their  bonds  at  whatever  price  they 
may  agree  to  receive,  without  incurring  the  penalties  of  usury.'  Junction  R.  Co.  t?.  Bank  of 
Ashland,  12  Wall.,  226. 

§1707.  What  passes  by  a  sale.— The  franchisee  of  a  railroad  corporation  are  rights  or 
privileges- which  are  essential  to  the  operation  of  the  corporation,  and  without  which  its  road 
and  works  would  be  of  little  value;  such  as  the  franchise  to  run  c&rs,  to  take  tolls,  to  appro- 
priate earth  for  its -road-bed,  or  water  for  its  engines,  and'  the  like.  Immunity  from  taxation 
is  not  one  of  them.  Where  a  railroad  company,  whose  property  was  by  the  act  of  incorpora- 
tion exempted  from  taxation,  was  sold,  in  pursuance  of  a  decreeof  court  under  a  mortgage 
covering  all  the  franchises  and  property  (and  the  shenfTs  deed  embraced  both  the  property 
and  the  franchises),  it  was  held  that  the  purchaser  did  not  take  the  property  exempted  from 
taxation.  Exemption  from  taxation  is  a  personal  privilege.  Morgan  v,  Louisiana,  8  Otto, 
217. 

.  §  1708.  Mortgage  — Paying  eoittraetors. —  Mortgaging  a  railway  does  not  disable  a  rail- 
way company  from  paying  its  contractors  in  money  and  in  stocks,  where  it  had  previoudy 
agreed  so  to  pay  them.    Boody  v.  Rutland  &  B.  R.  Co.,*  24  Vt.,  65t. 

§  1 709.  Remission  of  forfeiture.—  The  general  assembly  of  Maryland  passed  an  act  pro- 
posing to  subscribe  $3,000,000  to  the  capital  stock  of  the  Baltimore  &  Ohio  Railroad  Company, 
requiring  the  road  to  pass  through  Cumberland,  HagerstoWn  and  Boonsborough,  and  provid- 
ing that  if  it  should  not  be  located  through  these  places  the  company  should  **  forfeit  $1,000,000 
to  the  state  for  the  use  of  Washing  ton.  county."  It  was  not  so  located,  and  the  commis- 
sioners of  Washington  county  began  suit  to  recover  the  $1,000,000.  Subsequently  the  state 
repealed  this  enactment  and  directed  the  discontinuance  of  the  suit.  Hdd.  that  the  $1,000,000 
forfeiture  was  a  penalty  to  be  inflicted  if  the  railroad  oomxiany  did  not  follow  the  line  pointed 
out  in  the  law;-  that  it  might  be  remitted  by  act  of  the  legislature  without  infringing  on  any 
contract  rights  either  of  the  state  or  of  Washington  county;  that  even  if  this  statute,  and  the 
acoepta'Boe  thereof  by  the  railroad  company,  constituted  a  contract,  -it  ^as  a  contract  between 
the  state  and  the  railroad  company,  and  that  neither  Washington  cOunty  nor  its  commis- 
sioners were  parties  thereto,  and  could  not  prevent  or  coniplain  of  the  rescission  of  such 
contract  by  the  state.    State  of  Maryland  v,  Baltimore  &  Ohio  R.  Co.,"*  8  HoW.,  534. 

§  1710.  Power  to  Indorse.^- A  railway  company  by  its  treasurer  became  indorser  upon 
two  notes  made  by  other  railroad  companies,  forming  a  connecting  and  continuous  line  with 
its  road,  for  the  purpose  of  raising  money  for  those  companies,  to  enable  them  to  complete  a 
small  portion  of  the  line,  and  to  carry  out  a  consolidation  arrangement  between  them.  The 
directors  of  the  railway  company  voted  that  the  treasurer  should  be  authorized  to  indorse 
such  notes,  provided  that  one  Horace  Fairbanks  should  agree  that  the  portion  of  line  to  be 
built  should  be  completed  before  the  first  note  should  fall  due,  and,  to  save  it,  the  raalway 
company,  harmless,  if  it  was  not  so  completed.  The  severe  sickness  of  Fairbanks  stood  in 
the  way  of  obtaining  such  agreement  from  him  seasonably,  atid'it  was  waived  by  the  officers 
of  the  railway  company.  Other  assurances  and  notes  were  indorsed  by  the  treasurer  and 
discounted.  The  piece  of  road  was  completed  before  the  first  note  fell  due.  Neither  of  the 
notes  was  paid  when  due,  and  two  other  notes  were  afterwards  made  arid  indorsed  in  renewal 
of  them.  By  the  provisions  of  the  by-laws  of  the  railway  company,  the  treasurer  had  no 
authority  to  indorse  the  notes  without  the  approval  of  the  directors'.  The  plaintiff,  knowing 
all  the  facts  .of  the  indorsement,  sued  the  railway  company  upon  the  notes.  It  contends 
that,  as  the  directors  only  authorized  the  indorsement  of  the  notes  provided  Fairbanks  should 
give  the  guaranty,  there  was  no  authority,  and  the  indorsement  could  not  be  binding  without 
the  guaranty.  Held,  that  the  law  of  the  railw^  company's  existence  did  not  require  any 
such  guaranty  in  order  to  create  such  liability.  The  directors  were  in  no  wiso  compelled  to 
require  it;  they  could  require  it  or  not,  and,  if  they  did  require  it,  could  waive  it.  It  was 
waived,  and  must  have  been  waived  by  them.    The  indorsements  made  pursuant  to  the 
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wfiiyer  were  expected  by  all  to  be,  and  wiere,  as  binding  as  H  tie  condition  had  not  been 

Taried...,  And  this  ought  especially  to  be  so  as  to  the  railway  company,  when  the  assurances 
accepted  by  its  directors  accomplished  ail  that  the  guaranty  sought  was  to  insure.  First  Na- 
tional Bank  v.  Portland  &  Ogdehsburg  R.  Ck>.,*  2  Fed.  R.,  831. 

g  1711.  Notice  of  foreclosare.— Where  a  charter  provides  that  foreclosures  shall  not  take 
place  until  ninety  days  after  publication  of  notice  of  commencement  Of  pr6ceedings  to  that 
end  shall  have  been  made,  the  ninety  days*  notice  required  does  not  apply  to  the  bringing  of 
the  suit  for  foreclosure,  but  to  the  foreclosure  itself.  Hodder  v.  Kentucky  &  Great  Eastern 
R.Co.,*7Fed.  R.,  298. 

§  171t?.  Janction  road  —  Conflleting  interest^.— In  order  to  facilitate  the  handling  of 
freight  by  three  railway  companies  terminating  in  Philadelphia,  a  junction: railroad  company 
was.cireated,  with  authority  to  build  a  railroad  which  should  connect  the  termini  of  said  three 
companies.  .  The  railroad  Was  built  by  the  Junction  Company,  except  the  middle  link  thereof, 
which  was  constructed  by  the  Pennsylvania  Company,  which  company  was  adjudged  by  the 
supreme  court  of  Pennsylvania  to  be  the  proprietor  of  such  middle  link,  subject  to  all  legiti- 
mate usea  by  the  Junction  Company.  Held,  that  the  Pennsylvania  Company  could  not,  on 
account  of  the  carriage  by  the  Junction  Compa'ny  of  freights  and  cars  of  a  railway  c6mpany 
competing  with  the  Pennsylvania  Company,  refuse  to  permit  the  Junction  Company  to  use 
said  middle  link  built  by  the  Pennsylvania  Company;  and  that  the  Pennsylvania  Company 
would  be  restrained  by  injunction  from  interfering  with  the  use  of  said  link  by  the  Juiiction 
Company.    Lathrop  v.  Junction  R.  Co.,*  4  Fed.  R.,  41. 

§  1718.  Ejectment —  A  railway  company  may  maintain  ejectment  to  recover  possession  of 
a  right  of  way  over  public  lands  granted  to  it.    C.  P.  R.  Co.  t;.  Beuity,*  5  Saw^,  118: 

§1714.  Power  to  constracta  telegraph.— A  railway  company  having  authority  from 
congress  to  construct  a  line  of  telegraph  as  well  as  a  railroad,  may  contract  with  a  telegraph 
company  for  a  telegraph  upon  the  line  of  the  railway.  Western  Union.  TeL  Co.  v,  Kansas 
Pac.  R.  Co.,*  4  Fed.  R.,  284.    See  VII.,  supra. 

§  1715.  Bonds  — Onaranty.— Courts  take  judicial  notice  of  a  general  law  authorizing  a 
railway  company  to  guai^anty  the  bonds  of  another  company.  Toppan  v*  C,  C.  &  C  R.  Co., 
Ipp.,  81. 

§  1716.  Where  a  statute  authorized  one  railroad  company  to  guaranty  the  bonds  Of  another, 
but  required  a  meeting  of  the  stockholders  and  the  consent  of  two-thirds  of  the  company 
represented  at  such  meeting  to  precede  such  guaranty,  held,  that  a  holder  of  bonds  guaran- 
tied by  the  railway  company  suing  upon  the  guaranty  need  only  aver  that  it  was  duly  signed 
by  the  defendant  company  through  its  president,  who  was  authorized  so  to  execute  the  same, 
and  that  the  guaranty  was  afterwards  ratified  and  confirmed  by  the  stockholders  of  the  com- 
pany. ,  Itnd, 

§  1717.  Holders  of  the  bonds  of  a  railway  company  guarantied  the  payment  of  its  rent  to 
its  leF.8or.  Beld,  that  the  railway  company  would  be  required  to  pay  its  rent  to  such  lessor 
before  applying  its  revenues  in  payment  of  interest  on  the  bonds  held  by  the  guarantors.  St. 
Louis,  Alton  &  Terre  Haute  R.  Co.  v,  Indianapolis  &  St.  Louis  R.  Co.,  9  Biss.,  99. 

§1718.  Fraud  fn  bonds  and  mortgages.— Where  fraud  is  charged  in  connection  with 
bonds  and  mortgages  issued  by  a  railway  company,  no  distinction  can  be  made  between  the 
corporation  and  its  officers  and  stockholders  so  far  as  the  question  of  interest  is  concerned. 
If  the  stockholders  were  advised  of  the  foreclosure  suit,  and  of  the  facts  alleged  to  constitute 
fraud  in  the  execution  of  the  bonds  and  mortgage  sued  on  therein,  and  had  an  opportunity  to' 
intervene  and  defend  and  did  not  do  so,  the  corporation  is  concluded  by  their  laches.  Pacifio 
R.  Co.  V.  Missouri  &  Pac.  R  Co.,  2  McC,  230. 

§  1 719.  Fences  —  Killing  stock.—  A  statute  of  Iowa  provided,  "  any  corporation  operating 
a  railway  that  fails  to  fence  the  same  against  live  stock  running  at  large,  at  all  points  where 
such  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock  injured*  or  killed  by 
reason  of  the  want  of  such  fence,"  etc.  Held,  that  this  statute  imposed  no  positive  or  imper- 
ative duty  upon  railway  companies  to  fence  their  tracks,  but  merely  made  them  liable  for 
damages  for  injuries  occasioned  by  their  failure  to  fencd.  Walkenhaur  r.  C,  B.  &  Q.  R.  Co«, 
8  McC,  554. 

§  1720.  Illegal  contract. —  A  contract  to  quiet  and  withdraw  opposition  to  the  passage  of 
a  railway  charter  through  the  legislaturie  of  a  state  is  not  enforc^ble  in  equity.  Martin  u. 
Second  and  Third  Streets  Passenger  R*y  Co.;* "8  Phil.,  316. 

§  1791,  Use  of  Pullman  cars.—  The  Missouri  Pacific  Railway  Company  made  a  contract 
giving  the  Pullman  Palace  Car  Company  the  exclusive  right  for  fifteen  years  to  furnish  the 
railroad  company  drawing  room  and  sleeping  cars  for  use  upon  its  railroad,  and  binding 
the  company,  upon  certain  terms  and  cohditions,  to  haul  such  drawing  room  and  sleeping  cars 
over  its  line  of  railroad  and  all  roads  which  toid  railroad  company  might  thereafter  control 
by  ownership,  lease  or  otherwise.    Subsequently  the  Missouri  Pacific  Railway  Company  secured 
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and  became  the  owner  of  more  than  a  -majority  of  stock  of  the  St.  Louis,  Iron  .Mountain  A; 
Soathern  Railway  Ck)mpany ,  and  elected  a  board  of  trustees  over  the  last  named  company,  a  ma- 
jority of  whom  were  directors  in  the  Missouri  Paciiic  Ck>m]>any.  Held^  that  this  was  not  such 
a  "control"  of  the  Iron  Mountain  Company  as  obligated  the  Missouri  Pacific  Company  to 
use  Pullman  cars  upon  the  Iron  Mountain  road.  Said  McCrary,  Judge:  '*  What  are  we  to 
understand  by  the  word  *  control,'  as  implied  in  the  contract?  The  language  is,  *aU  roads 
which  it  controls  or  may  hereafter  control.'  This  language  does  not  refer  to  the  ultimate 
p  >wer  of  control,  which  always  lies  in  the  stockholders,  and  which  may  be  indirectly  exer- 
cised by  them  at  stated  periods  by  the  election  of  directors.  It  means  the  immediate  or 
executive  control  which  is  exercised  by  the  officers  and  agents  chosen  by  and  acting  under 
the  direction  of  the  board  of  directors."  Pullman  Palace  Car  Co.  v,  Missouri  Pac.  K'y  Co., 
8  McC,  d4tf. 

§  1722.  Bridges  orer  nayigable  gtreams.— Admitting  that  a  railroad  company  has  a  right 
to  build  a  bridge  without  the  authority  of  congress  over  a  navigable  water  as  to  which  con- 
gress has  not  acted,  held,  that  such  right  did  not  exist  where  congress  had  acted  and  had  pre- 
scribed the  limitations  and  conditions  upon,  which,  such  bridge  should  be  constructed,  and 
that  the  railway  company  was  bound  by  such  limitations  and  conditions.  United  States  v. 
Milwaukee  &  St.  Paul  R'y  Co..  5  Diss.,  420. 

§  1 723.  Must  act  through  officers.—  A  railway  corporation,  as  a  creature  of  the  law,  roust 
use  the  franchise  granted  it  by  means  of  officers  of  its  own  appointment  either  directly  or 
indirectly.  (Citing  York,  etc.,  Railroad  Company  v.  Winans,  17  How.,  30,  39.)  Emigh  v. 
Chamberlain,  1  Biss.,  869. 

g  1 724.  The  rolling  stock  of  a  railroad  company  is  a  fixture  not  liable  to  levy  and  sale 
apart  f I'om  the  realty. .  Ibid, 

§  1725.  An  assignment  of  railway  revenues  and  the  right  to  use  the  rolling  stock  of  the 
assigning  company  to  a  preferred  creditor  does  not  transfer  such  rolling  stock  or  other  cor- 
porate property.    Ibid, 

.  in  1726.  lufiingement  of  patent.— The  assignee  of  a  railway  company  for  the  benefit  of 
creditors  is  not  liable  to  an  action  for  infringement  in  using  a  patent  brake  attached  to  rolling 
stock  of  the  company,  the  use  of  which  was  conveyed  to  him  by  the  assignment.     Ibid, 

§  1727.  Conneeting  lines. —  Railway  companies  may  contract  for  shipments  over  connect- 
ing lines  unless  forbidden  by  their  charter  from  so  doing.  (Citing  Railroad  Co.  v,  Pratt,  22 
Wall.,  128.)    Railway  Co.  v.  McCarthy,  6  Otto,  266. 

§  1 728.  Power  to  sell  road.—  A  railway  company,  authorised  to  purchase  and  sell  any 
kind  of  property  whatever,  and  also  to  consolidate  with  any  other  company,  has  power  to  sell 
its  own  road.     Branch  v,  Atlantic  &  G.  R.  Co.,  8  Woods,  481  (§§  901-907).     See  §  1520. 

§  1729.  Obstraotion  of  street. — While  in  Iowa  a  railway  company  may  oocupy  a  street 
without  compensating  adjacent  owners,  yet  the  construction  of  a  permanent  freight  depot 
in  Water  street,  Keokuk,  was  an  unauthorized  and  improper  occupation  of  that  street  by 
the  railway  company,  amounting  as  it  did  to  a  total  obstruction  of  it  as  a  highway.  Barney 
V,  Keokuk,  4  Otto,  842.  ^ 

§  1780.  A  private  person  may  enjoin  a  railway  company  from  obstructing  a  public  high- 
way.    Works  V.  Junction  R.  Ck).,  5  McL.,  429. 

§  1781.  Railway  companies  in  Iowa,  with  the  assent  of  the  municipal  authorities,  have  the 
right  to  lay  down,  their  tracks  in  the  streets  of  a  city,  whether  they  were  dedicated  under  a 
statute  or  at  Common  law;  that  is,  whether  the  fee  be  in  the  city  or  in  the  adjoining  proprietor. 
Barney  v.  Keokuk,  4  DHL,  697. 

§  1782.  This,  however,  does  not  give  the  railway  company,  even  with  the  assent  of  the 
municipality,  the  right  to  erect  a  permanent  and  substantial  depot  building  in  the  street 
Ibid, 

%  1788.  May  grant  privileges  within  Its  lines.— Although  a  railway  corporation  cannot 
alien  any  of  the  property  within  the  lines  of  its  roadway  so  as  to  interfere  with  the  exercise 
of  the  franchises  granted,  yet  it  may  license  the  construction  by  others  of  buildings  within 
such  lines  convenient  for  the  delivery  and  receipt  of  freight.  Grand  Trunk  R.  Co.  v,  Rich- 
ardson, 1  Otto,  454. 

§  1784.  Such  license  is  admissible  as  evidence  tending  to  show  that  the  owners  of  a  ware- 
house upon  sucli  right  of  way,  and  which  was  negligently  destroyed  by  fire  ignited  by  sparks 
from  the  railway  company's  engine,  were  not  trespassers.    Ibid, 

§  1 735.  Real  estate  eannot  be  taken  by  another.—  The  real  estate  acquired  by  a  railroad 
corporation  by  purchase  or  condemnation,  and  held  for  the  necessary  enjoyment  of  its  essen- 
tial franchises,  cannot  be  taken  from  it  by  another  corporation  by  the  usual  method  of^  ap- 
propriation. But  the  court  does  not  agree  with  the  argument  that  the  extent  of  such  acquisi- 
tion is  conclusively  determinable  by  the  directors  of  the  corporation,  and  that  the  exercise  of 
their  power  in  this  connection  is  questionable  otily  on  the  ground  of  bad  faith,  as  the  equiva- 
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lent  of  fraud.  The  power  of  acquisition  is  limited  by  the  necessary  wants  of  the  corporation, 
and  an  exercise  of  it  beyond  this  limit  is  not  within  its  protection.  There  is  no  reason,  then, 
w)iy  this  limitation  of  the  power  of  a  corporation  to  acquire  and  hold  real  estate  is  not  as 
proper  a  subject  of  judicial  inquiry,  where  alleged  encroachments  by  another  corporation 
are  to  be  determined,  as  the  existence  of  the  power  itself.  Upon  the  result  of  such  an  in- 
quiry the  decision  of  this  case  depends.  In  finally  disposing  of  it,  every  reasonable  intend- 
ment must  be  made  in  favor  of  the  primary  rights  of  the  complainant.  At  the  points  of  the 
alleged  conflict,  no  actual  encroachment  upon  these  rights  can  be  sanctioned  or  allowed ;  and 
in  measuring  their  extent  there  must  be  a  liberal  consideration  of  tlie  future  as  well  as  the 
present  necessities  of  the  complainant,  touching  the  use  of  the  existing  tracks,  the  construc- 
tion of  additional  ones,  the  convenient  storage  of  its  freight  at  all  seasons,  and  the  unem- 
barrassed transaction  of  its  freight  business.  (Per  McKennan,  CX  J.)  Lake  Shore  &  Michigan 
Southern  R'y  Co.  v.  New  York,  etc.,  Ry  Co.,»  8  Fed.  R.,  858. 

§  1 786.  A  railroad  has  certain  public  uses,  and  is,  for  certain  purposes,  subject  to  the  con- 
trol of  the  state.  In  consequence  of  these  public  uses  the  law  authorizes  the  condemnation 
of  private  property;  but  when  property  has  been  thus  acquired,  it  becomes  private  property, 
notwithstanding  the  railroad  has  public  uses;  that  is  to  say,  the  property  can  be  used  for  the 
benefit  of  the  shareholders.  A  telegraph  company  cannot  appropriate  part  of  it  without  com- 
pensating the  railway  company.     A.  &  P.  Tel.  Co.  v.  C,  R.  L  &  P.  R.  Co.,  6  Biss.,  160. 

§  1737.  Powers  granted  by  other  states.-— A.,  an  Indiana  railroad  corporation,  leased  for 
ninety -nine  years  the  road  of  B.,  an  Illinois  company,  under  a  written  contract,  by  which  A« 
was  to  pay  all  taxes  imposed  during  the  term  upon  the  road  of  B.,  and  its  appurtenances,  and 
upon  any  income  arising  therefrom,  and  upon  all  property  furnished  by  B.  to  A.,  and  upon 
B.,  on  account  of  its  ownership  of  the  road,  provided  A.  should  not  be  liable  for  any  tax  upon 
the  income  of  the  holders  of  the  bonds  on  stocks  of  B.  The  legislature  of  Illinois  afterwards 
passed  an  act  affirming  this  lease,  and  providing  that  A.  should  be  a  corporation  in  Illinois 
under  the  same  style  and  name  as  it  possessed  in  Indiana,  and  should  possess  the  same  or  as 
large  powers  as  were  possessed  by  B.,  and  such  other  powers  as  are  usual  to  such  corporations. 
Held,  that  A.  became  an  Illinois  corporation  so  far  as  the  taxation  of  leased  property  was  con- 
cerned, and  that  the  state  of  Illinois  could  assess  the  franchises  and  capital  stock  of  B.  against 
A.  for  that  portion  of  the  lines  of  road  which  passed  under  the  control  of  A.  by  the  lease. 
Railroad  Co.  t;.  Vance,  6  Otto,  450. 

g  1788.  Chesapeake  &  Ohio  Canal.— The  charter  of  the  Chesapeake  &  Ohio  Canal  Co.  did 
not  expressly  fix  the  eastern  terminus,  but  left  it  to  the  discretion  of  the  company,  with  the 
limitation  only,  that  it  should  be  in  the  District  of  Columbia  and  upon  tide  water.  Chesa- 
peake &  Ohio  Canal  Co.  v.  Key,  3  Cr.  C.  C,  599. 

§  1739.  The  charter  of  the  Chesapeake  &  Ohio  Canal  Co.,  granted  by  the  Virginia  legisla- 
ture, having  been  ratified  and  confirmed  by  congress  in  the  manner  required  b}'  the  legisla- 
ture of  Virginia,  became  as  much  an  act  of  congress,  so  far  as  applicable  to  the  District  of 
Columbia,  as  if  it  had  been  expressly  re-enacted  with  such  modifications  as  might  be  neces- 
aarv  to  fit  it  for  use  in  the  District.    Ibid, 

§  1740.  Competing  lines.— Where  the  charter  of  a  railway  company  contains  provisions 
against  making,  during  a  limited  period,  competing  railways  within  a  certain  defined  area,  the 
legislature  cannot  afterwards,  with  constitutional  effect,  sanction  the  establishment  of  such 
competmg  road  without  providing  for  compensation  for  loss  or  diminution  of  the  monopoly, 
and  without  a  proper  ascertaining  of  the  amount  Cambloss  v,  Philadelphia  &  Reading  R. 
Co.,*9Phil.,4ri. 

§  1741.  Where  Ihe  legislature  has  disabled  itself  by  contract  from  authorizing  the  building 
of  competing  railways,  it  is  under  no  constitutional  restraint  so  to  do,  but  may  authorize  the 
unconditional  construction  of  new  railroads,  however  near  they  may  be  to  existing  lines. 
Jbid. 

§  1743.  The  stipulation  in  the  charter  of  a  railroad  company,  that  the  general  assembly 
wouM  not,  for  a  period  of  thirty  years  from  the  completion  of  the  rocul,  allow  any  other  rail- 
road to  be  constructed  between  certain  places,  the  probable  effect  of  which  would  be  to 
diminish  the  number  of  passengers  between  such  places  on  such  road,  or  to  compel  the  road 
to  reduce  the  passage  money  in  order  to  retain  such  passengers,  must  be  construed  strictly  in 
favor  of  the  public  and  against  the  company,  and  is  not  impaired  by  the  construction  of  an- 
other road  not  authorized  to  transport  passengers  between  the  two  places,  although  the  road 
carried  passengers  from  one  of  these  places  to  an  intermediate  jraint  on  the  former  road. 
(McLean,  Watne  and  Curtis,  JJ.,  dissented.)  Richmond,  etc.,  R.  Co.  v,  Louisa  R.  Qo.,  18 
How.;  71. 

§  1748.  Lease.—  In  the  absence  of  any  prohibitory  statute,  railway  corporations  in  Indiana 
may  execute  leases  of  their  property.  P.  O.  &  St.  L  R'y  Co,  v.  C,  C.  &  L  C.  R'y  Co.,*  S^Biss., 
450. 
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'  §1744;  A  lease  of  an  Indiana  railway  corporation  of  its  road  to  a  like  corporation  of  OhiOr 
to  form  a  connecting  line  of  travel  and  traffic,  is  neither  forbidden  by  statute  or  public  policy, 
and  is  valid.    Ibid. 

§  1 745.  It  is  not  essential  to  the  validity  of  a  railway  lease  in  Indiana  that  it  should  have 
been  executed  by  corporate  action  within  that  state.     Ibid. 

§  1746.  An  Ohio  railway  corporation  is  not  forbidden  by  the  law  or  public  policy  of  that 
state  from  leasing  a  connecting  Indiana  railway.    Ibid. 

§  1747.  An  unexecuted  decree  for  the  sale  of  a  part  of  a  demised  railway  to  satisfy  a  mort- 
gage prior  to  the  lease  is  not  such  an  eviction  of  the  lessee  by  a  paramount  title  as  to  terminate 
the  lease.    Ibid. 

§  1748.  The  appointment  of  receivers  for  a  lessor  railway  corporation,  with  instructions 
not  to  disturb  the  possession  of  the  lessee,  is  not  an  eviction.    Ibid. 

§  1 749.  A  stipulation  by  a  lessor  railway  corporation,  to  provide  for,  adjust  and  classify  its 
indebtedness,  is  a  substantial  element  of  the  contract,  and  must  be  performed  within  a  rea- 
sonable time.  The  lessee  is  not  bound  to  wait  an  indefinite  or  unreasonable  time  for  such 
arrangement,  adjustment  and  classification  of  the  lessor's  indebtedness.    Ibid. 

%  1 760.  A  court  will  not  decree  a  rescission  of  a  lease  upon  application  of  the  lessee,  without 
giving  the  lessor  a  reasonable  time  to  perform  its  stipulation  to  classify,  adjust  and  provide 
for  its  indebtedness.    Ibid. 

g  1751.  An  indefinite  lease  of  a  railway  and  rolling  stock,  authorizing  the  lessee  to  ms  the 
road  and  to  extend  it  out  of  its  income,  is  void  against  creditors  of  the  company*  Cleveland 
V.  La  Crosse,  etc.,  R.  Co.,*  7  Am.  Law  Reg.  (O.  S.),  637. 

§  1752.  A  railway  lease  not  signed,  but  which  has  been  reduced  to  writing,  acted  upon,  and 
partly  performed  by  both  parties,  must  be  considered  as  binding  as  if  signed.  Fanners'  Loan 
A  Trust  Co.  V.  St.  Joseph  &  Denver  City  R.  Co.,*  1  McC,  347. 

§  1758.  A  statute  of  Nebraska  made  a  sale  by  a  railroad  company,  not  ratified  by  its  stock- 
holders, ultra  vires.  Held,  that  the  sale  without  such  ratification  was  uitra  vires,  although 
made  in  the  form  of  a  lease,  but  that  having  been  for  some  time  acted  upon,  compensation 
would  be  allowed  for  the  use  of  the  property  conveyed  by  it.    Ibid. 

§  1 754.  Under  a  statute  declaring  that  no  lease  of  one  railroad  to  another  shall  be  per- 
fected '*  until  a  meetiug  of  the  stockholders  of  each  of  said  companies  shall  have  been  called 
by  the  directors  thereof,  at  such  time  and  place,  and  in  manner  ae  they  shall  designate,  and 
the  holders  of  at  least  two-thirds  of  the  stock  of  such  company,  represented  at  such  meeting, 
either  in  person  or  by  proxy,  and  voting  thereat,  shall  have  assented  thereto,"  a  lease  of  a  rail- 
road, the  assent  of  stockholders  thereto  having  been  obtained  individually  and  not  at  a  meet- 
ing called  for  the  purpose,  is  void.  Such  statute  is  mandatory,  and  the  stockholdei^  cannot 
assent  to  the  lease  in  any  other  manner  than  that  provided  by  it.  Peters  v.  Lincoln  A  N.  W. 
R.  Co.,»  2  McC,  275. 

§  1755.  Where  a  railroad  was  run  on  the  joint  account  of  the  lessees  and  a  referee,  and 
the  servants  were  employed  and  controlled  by  them  jointly,  both  lessees  and  referee  were, 
therefore,  alike  responsible  for  a  tort,  and  the  original  company,  the  lessor,  was  also  respon- 
sible therefor,  because  the  servants,  under  such  an  employment,  in  legal  contemplation,  were 
as  much  the  servants  of  the  lessor  company  as  of  the  lessees  and  receiver.  Railroad  Co.  v. 
Brown,  17  Wall.,  450. 

§  1756.  A  railroad  corporation  cannot  escape  the  performance  of  any  duty  or  obligation 
imposed  by  its  charter,  or  the  general  laws  of  the  state,  by  a  voluntaiy  surrender  of  its  rail- 
road into  the  hands  of  lessees.     Ibid. 

§  1757.  Lien  of  the  state. —  Under  the  act  of  1857  of  Missouri,  in  pursuance  of  which  the 
bonds  of  the  state  were  issued  to  the  Cairo  &  Fulton  Railroad  Company,  and  which  declared 
that  such  bonds  should  constitute  **  a  first  lien  or  mortgage  upon  the  road  and  property  of  the 
company,''  the  lien  of  the  state  extended  to  the  lands  as  well  as  to  the  other  property  of  the 
company.    Wilson  v.  Boyce,  2  Dill.,  539. 

§  1 758.  Pursuant  to  a  state  law  a  railroad  corporation  delivered  certain  of  its  bonds  to 
the  state,  and  received  in  return  state  bonds  to  the  same  amount.  The  statute  authorizing 
this  provided  that  the  state  should  have  a  statutory  lien  on  the  road  to  secure  the  bonds.  The 
state  bonds  having  been  declared  void,  it  was  held  that  their  holders  had  a  right  to  enforce 
the  statutory  lien  of  the  state  against  the  roads  in  question.  North  Carolina  R'y  Co.  v.  Drew, 
8  Woods,  699. 

§  1 759.  Street  railways.—  A  certain  railroad  company  had,  by  its  charter,  power  to  con- 
struct its  road  *^  from  some  point  within  the  corporation  of  Richmond,  to  be  approved  by  the 
common  council.''  The  common  council  permitted  the  company  to  construct  its  road  through 
one  of  the  streets,  to  connect  with  the  depot,  shops  and  warehouses  of  the  company,  but  the 
ordinary  powers  of  the  city  government  over  the  road  when  constructed,  and  over  the  com- 
pany in  respect  to  its  use,  were  expressly  retained.    It  is  held  that  the  city,  being  invested 
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with  all  the  powers  necessary  for  the  good  ordering  and  government  of  persons  and  prop- 
erty within  its  jurisdiction,  may  afterwards  prohibit  altogether  the  running  of  cars  by 
means  of  steam  within  the  streets.     Railroad  Ck>.  v.  Richmond,  6  Otto,  520. 

§  1760.  A  provision  in  the  charter  of  a  street  railway  company  provided  that  "the  said 
company  shall,  as  respects  the  grading,  paving,  macadamizing,  filling  or  planking  of  the 
streets,  or  parts  of  the  streets,  upon  which  they  shall  construct  their  said  railways,  or  any  of 
them,  keep  eight  feet  in  width  along  the  line  of  said  railway  on  all  the  streets  where  one 
track  is  constructed,  and  sixteen  feet  in  width  along  the  line  of  said  railway  where  two  tracks 
are  constructed,  in  good  repair  and  condition."  Heldf  tliat  this  required  them  only  to  keep 
the  portion  of  roadway  designated  in  repair,  and  did  not  require  original  paving,  etc.  Chi- 
cago V.  Sheldon,  9  Wall,  54. 

§  1761.  The  contract  of  the  New  Orleans  City  Railroad  Company  with  the  city  of  New 
Orleans,  passed  October  2,  1879,  gives  the  said  company  no  right  to  any  privilege  on  Camp 
street  between  Feliciter  and  Calliope  streets.  No  such  privilege  is  included  in  the  advertise- 
ment, ordinances,  specification  or  contract.  The  court  can  take  no  judicial  notice  of  the  nec- 
essary lines  and  connections  of  a  street  railroad  running  under  contract  rights  obtained  from 
a  municipal  corporation.  The  court  must  be  controlled  by  the  evidence,  and  the  parties  must 
stand  on  their  contract.    New  Orleans  City  R.  Co.  v.  Crescent  City  R.  Co.,*  12  Fed.  R.,  808. 

§  176S.  The  city  of  New  Orleans  had  no  power,  under  its  charter  and  the  laws  of  Louisiana, 
to  grant  the  New  Orleans  City  Railroad  Company  the  exclusive  and  sole  right  to  the  use  of 
public  streets  of  the  city  for  a  street  railway.    Ibid. 

§  1768.  Where,  in  a  contract  granting,  by  the  city  of  New  Orleans  to  a  street  railroad  com- 
pany, a  franchise  to  run  and  maintain  a  street  railroad,  there  is  this  provision:  *'  The  city  of 
New  Orleans  binds  herself  not  to  grant,  during  the  period  for  which  such  franchises  are  held, 
a  right  of  way  to  any  other  railroad  company  upon  the  streets  through  which  said  right  of 
"viray  is  hereby  sold,  unless  by  mutual  agreement  between  the  city  and  the  purchaser  or  pur- 
chasers of  this  franchise/'  the  city  is  not  thereby  estopped  from  granting  to  other  railroad 
companies  the  privilege  of  running  lines  across  any  of  the  streets  mentioned  in  the  contract, 
nor  for  such  short  distances  along  such  streets  where  it  may  be  deemed  necessary  to  make 
connections  and  turnouts  for  other  lines  running  mainly  along  other  streets  and  between 
entirely  different  termini.  The  extreme  effect  which  can  be  given  to  the  provision  just  cited 
would  be  to  hold  that  the  grantee  would  be  entitled  to  recover  from  the  city  any  damages 
resulting  to  the  grantee  from  concessions  of  right  of  way  to  other  railroad  companies  upon 
the  streets  enumerated.    Ibid, 

§  1764.  Constmetion  eontraets. —  A  railway  corporation  is  not  liable  for  the  debts  to  third 
parties  of  those  contracting  to  construct  its  road  or  to  furnish  materials  therefor.  Railroad 
Co.  V.  Banning,  15  WalL,  658. 

§  1765.  Under  a  contract  for  the  building  of  a  certain  subdivision  of  railroad,  to  be  paid  for 
in  monthly  payments,  and  twenty-five  per  cent,  to  be  paid  in  stock  of  the  company,  **  reserv- 
ing one-half  of  the  stock  as  indemnity  for  the  fulfilment  of  this  contract  until  said  subdivis- 
ion of  said  road  shall  be  completed,"  the  contractor  having  been  prevented  from  completing 
the  work  l>y  the  company,  and  no  certificates  for  the  reserved  stock  having  been  tendered 
him,  the  reserved  stock  was  held  not  to  have  passed  to  the  contractor,  and  that  he  was 
entitled  to  have  damages  in  the  value  of  the  stock  for  the  breach  of  contract  by  the  company. 
Hyers  v.  York  &  Cumberland  R  Co.,  2  Curt.,  28. 

^  1 766.  A  contract  to  build  certain  bridges  on  a  railway,  to  be  paid  for  one-fourth  cash  and 
three-fourths  in  stock  of  the  road  at  its  par  value,  which  is  silent  as  to  the  time  or  place  of 
payment,  obligates  the  contractors  at  least  to  complete  a  bridge  before  asking  payment  either 
in  stock  or  cash,  and  a  demand  and  refusal  of  payment  must  be  made  in  order  to  entitle  the 
contractors  to  sue.    Boody  v,  Rutland  Sc  B.  R.  Co.,*  24  Yt.,  660. 

g  1767.  Usage  of  a  railway  company  to  pay  its  contractors  monthly,  upon  estimates  being 
made  by  its  engineers  of  the  amount  of  work  done  and  money  earned,  may  establish  a  cus- 
tom so  to  pay  contractors,  in  the  absence  of  any  stipulation  as  to  time  of  payment.     Ibid, 

§  1768.  Mortgages. —  Authority  conferred  by  charter  to  secure  its  bonds  by  conveying 
**  the  said  railroad  and  its  property  franchises "  gives  the  company  the  right  to  mortgage 
its  property  then  owned  and  that  which  it  may  afterwards  acquire  by  its  existing  charter. 
Hodder  v.  Kentucky  &  Great  Eastern  R.  Co.,*  7  Fed.  R,  293. 

g  1769.  Where  a  railway  mortgage  which  covers  the  property  of  the  railway  company,  but 
does  not  embrace  its  franchises,  is  foreclosed,  query:  Whether  the  purchaser  under  the  fore- 
closure sale  can  be  compelled  to  operate  the  road,  and  be  restrained  from  removing  its  iron 
rails  and  ties,  if  they  are  worth  more  to  him  removed  than  if  left  to  rust  and  rot  in  the  road- 
bed.    Ridgway  Township  v.  Griswold,*  1  McC,  151. 

g  1770.  The  civil  war  and  consequent  stagnation  of  railway  business  forced  the  Mobile  & 
Ohio  Railroad  Company  into  insolvency,  with  a  debt  of  $11,500,000,  whose  annual  interest 

771 


§31771-1778.  CORPORATIONS  —  PRIVATE. 

was  $900,000,  on  which  it  made  default  in  1874.    During  a  part  of  the  year  1873,  and  in 
1874-75,,it  contracted  a  floating  debt  of  $1S3,38j.52,  which  was  expended  in  payment  of  inter- 
est, for  supplies  and  for  materials  and  equipments.    Part  of  this  debt  was  secured  bj  a  pledge 
of  bonds  and  other  securities  of  the  company,  part  by  the  individual  indorsements  of  the 
president  and  directors  of  the  company,  and  part  was  held  by  customers  of  the  company  se- 
cured by  third  mortgage  bonds.    The  road  passed   into  the  hands  of  mortgage  trustees,  who 
had  an  opportuntty  advantageously  to  compromise  this  floating  debt,  and  petitioned  to  the 
court  for  reference  to  a  master  to  determine  upon  the  propriety  of  the  proposed  compromise, 
and  for  permission  to  pay  such  floating  debt  with  funds  in  the  hands  of  the  trustees,  which 
would  be  applied  otherwise  to  payment  of  interest  coupons  upon  the  mortgiges.     The  miister 
reported  in  favor  of  such  compromise  and  payment.    Held,  that  neither  trustees  nor  a  court 
of  equity,  in  the  absence  of  the  consent  of  bondholders  secured  by  mortgage  of  a  railroad, 
have  any  right  to  divert  funds  from  the  pavment  of  interest  due  bondholders  secured  by 
mortgage  to  the  payment  of  floating  debt  creditors,  although  the  floating  debt  m  ly  have  been 
contracted  to  pay  interest  upon  the  bonds  and  to  furnish  supplies  and  materials  to  operate 
and  equip  the  road  for  the  protection  and  in  the  interest  of  bondholdei-s.     Duncan  v.  Mobile 
&  Ohio  R.  Co.,*  2  Woods,  543. 

§  1771.  Are  private  and  subject  to  regrulatlon.— A  railway  company  created  by  a  state  is 
a  private  corporation,  although  it  be  an  agency  and  instrumentality  created  by  tiie  state  to 
afford  to  its  citizens  safe  and  convenient  highways  for  public  use,  and  for  the  transportation 
of  freight  and  passengers.     Sweatt  v,  Boston,  H.  &  E.  R.  Co.,  3  Cliff.,  814. 

^  1772.  Railway  companies,  with  their  engines  and  cars,  are  vehicles  of  commerce  among 
the  states,  and  as  such  are  subject  to  regulation  by  congress  under  the  grant  to  regulate  com- 
merce among  the  states.    Ibid, 

g  1773.  The  rights,  franchises  and  property  held  by  a  railway  company  are  public  rights, 
franchises  and  property,  held  by  it  as  the  agent  and  trustee  of  the  political  power.  These  are 
in  no  sense  private,  but  are  but  a  portion  of  the  public  government.  Talcott  f .  Pine  Grove, 
1  Flip.,  142. 

§  1774.  Regulating  charges. —  Where  a  legislature  has  power  to  alter  or  repeal  a  charter, 
but  is  restrained  by  a  constitutional  provision,  that  '*  no  grant  of  special  privilege  or  immuni- 
ties shall  be  revoked,  except  in  such  a  manner  as  to  work  no  injustice  to  corporators  or  cred- 
itors of  the  incorporation,"  held,  that  an  act  forbidding  railway  corporations  of  the  state  from 
charging  unfair  and  unreasonable  rates  of  freight  and  fare,  or  making  unjust  discriminations 
for  the  transportation  of  passengers  and  freights,  and  providmg  for  the  appointment  of  a 
commission  to  prescribe  reasonable  and  just  rates  of  freight  and  passenger  tariffs  to  be  ob- 
served by  all  the  companies  doing  business  in  the  state  on  the  railroads  thereof,  was  not  in 
contravention  of  the  constitutional  provision  quoted,  TiUey  v.  Savannah,  F.  &  W,  R.  Co., 
6  Fed.  R.,  653. 

§  1775.  Railroad  companies  are  carriers  for  hire,  being  incorporated  as  such,  and  given 
extraordinary  powers,  in  erder  that  they  may  better  serve  the  public  in  that  capacity;  and 
being  engaged  in  a  public  employment  affecting  the  public  interest,  they  are  subject  to  legis- 
lative control  as  to  their  rates  of  fare  and  freight,  unless  protected  by  their  charters.  Chicago, 
etc.,  R.  Co.  V.  Iowa,  4  Otto,  155. 

§  1776.  Where  a  railroad  corporation  is  created  with  power  to  contract,  in  reference  to  its 
business,  the  same  as  private  individuals,  and  to  make  by-laws  and  all  rules  and  regidations 
deemed  expedient  in  relation  to  its  affairs,  but  being  subject,  at  ail  times,  to  such  rules  and 
regulations  as  the  general  assembly  may  provide,  it  is  so  far  protected  by  the  constitution 
from  the  impairing  of  this  contract.  But  it  is  subject  to  the  same  control  as  a  private  indi- 
vidual would  be  under  the  same  circumstances.  It  must  carry  when  called  upon  to  do  so; 
and  charge  only  a  reasonable  rate.  If  the  state  prescribes  a  maximum  of  charge,  it  operates 
upon  this  corporation  the  same  as  it  does  upon  individuals  in  a  similar  business.  Such  a 
power  in  the  state  is  not  lost  by  failure  to  exercise  it  for  more  than  twenty  years  after  the 
creation  of  the  corporation.  Nor  does  it  affect  the  case,  that  before  the  power  was  exercised 
the  company  had  pledged  its  income  as  security  for  the  payment  of  debts  incurred,  and  had 
leased  its  road  to  a  tenant  that  relied  upon  the  earnings  for  the  means  of  paying  the  agreed 

rent.    Ibid. 

§  1777.  A  division  by  the  legislature  of  all  the  railroad  companies  in  the  state  into  classes 
according  to  business,  and  the  establishment  of  a  maximum  rate  of  charges  for  each  class, 
is  not  in  conflict  with  a  constitutional  provision  **  that  all  laws  of  a  general  nature  shall  have 
a  uniform  operation,"  and  that  **  the  general  assembly  shall  not  grant  to  any  citizen,  or  any 
class  of  citizens,  privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens."  The  statute  operates  uniformly  on  each  class,  and  that  is  all  that  is  required, 
Jbid. 

§  1778.  Where  the  general  act  under  which  a  railroad  corporation  is  created  does  not  con- 
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fer  the  exclusive  right  to  fix  its  own  charges,  such  a  power  cannot  be  implied  from  the  gen- 
eral power  to  make  contracts,  and  the  legislature  may  afterwards  limit  the  amount  of  tolls 
or  charges  which  it  shall  be  lawful  for  the  company  to  take.  Chicago,  eta,  R.  Co.  v,  At- 
torney-General of  Iowa,*  2  Cent.  L.  J.,  335. 

§  1 779.  Where  congress  made  a  grant  of  lands  to  the  state  of  Iowa  for  the  purpose  of  aid- 
ing in  the  building  of  a  line  of  railroad,  and  the  legislature,  under  the  power  given  it  to 
select  the  company,  granted  the  lands  to  a  certain  company  under  an  agreement  assented  to 
by  the  company,  that  the  company  should  at  all  times  be  subject  to  such  rules  and  regula- 
tions as  might  be  enacted  and  provided  by  the  legislature,  it  was  held  that  this  reservation 
secured  to  the  state  the  right  to  regulate  the  rates  to  be  charged  by  the  company  for  the 
carriage  of  freight  and  passengers.     Ibid.  * 

§  17S0.  An  act  dividing  all  the  railroads  within  the  state  into  classes  according  to  their 
gross  annual  earnings  per  mile,  and  fixing  the  rates  that  may  be  lawfully  charged  by  them 
accordingly,  is  not  void  for  want  of  uniformity.     Ibid, 

%  1781.  A  state  statute  provided:  (1)  That  each  railroad  company  shall,  in  the  month  of 
September,  annually,  fix  its  rates  for  the  transportation  of  passengers  and  of  freights  of 
different  kinds.  (2)  That  it  shall  cause  a  printed  copy  of  such  rates  to  be  put  up  at  all 
stations  and  depots,  and  cause  a  copy  to  remain  posted  during  the  year.  (3)  That  a  failure 
to  fulfil  these  requirements,  or  the  charge  of  a  higlier  rate  than  is  posted,  shall  subject  the 
railroad  company  to  the  payment  of  the  penalty  prescribed.  Held,  that  this  enactment  was 
not  an  unconstitutional  interference  with  interstate  commerce,  but  a  valid  police  regula- 
tion, although  applicable  to  a  railroad  running  from  the  state  whose  legislature  enacted  the 
statute  into  other  states.    Railroad  Co.  v.  Fuller,  17  Wall.,  500. 

§  17S2.  The  right  of  the  Atlantic  &  Gulf  Railroad  Company  to  establish  its  own  schedule 
of  freights  and  fares  within  certain  limits  was  subject  to  legislative  modification  and  con- 
trol. The  Savannah,  Florida  &  Western  Railroad  Company,  having  succeeded  to  the  rights 
and  franchises  of  the  Atlantic  &  Gulf  Company,  is  subject  to  the  same  revisory  power. 
Tilley  v.  Savannah,  etc.,  R.  Co.,  5  Fed.  R.,  651. 

§  1783.  A  charter  was  granted  by  the  territory  of  Wisconsin  before  it  was  admitted  a 
state,  and  provided  that  "  on  the  completion  of  said  railroad,  or  any  portion  of  the  track  not 
less  than  tnn  miles,  it  shall  and  may  be  lawful  for  the  company  to  demand  and  receive  such 
sum  or  sums  of  money  for  passage  and  freight  from  persons  or  property  as  they  shall  from 
time  to  time  think  rea<?onable."  Whether  this  gave  the  company  the  charter  and  contract 
right  to  ^x  its  own  rates  of  fare  and  freight,  subject  only  to  a  judicial  determination  as  to 
whether  they  were  reasonable,  neither  admitted  nor  decided,  but  held,  that  it  appearing  that 
the  company  did  not  accept  this  charter  and  organize  itself  until  after  Wisconsin  had 
become  a  state  and  had  adopted  a  constitution  by  which  the  right  was  reserved  to  the  legis- 
lature to  alter  or  repeal  charters  at  any  time,  this  charttT  became  subject  to  such  reserva- 
tion clause  in  the  constitution.  The  act  of  incorporation  not  having  been  accepted  when  the 
territory  ceased  to  exist,  there  was  no  contract  between  the  corporation  and  the  territory ; 
but  the  state  constitution  having  continued  the  act  in  force,  it  became  thereafter  a  state  stat- 
ute for  the  incorporation  of  the  company,  and,  as  such,  subject  to  the  reservation  power  of 
alteration  and  repeal.  This  construction  of  the  statute  and  constitution  having  been  made 
by  the  supreme  court  of  Wisconsin,  it  was  held  binding  upon  the  federal  supreme  court  as  a 
decision  of  state  statutory  and  constitutional  law.     Stone  v.  Wisconsin,*  4  Otto,  181. 

§  1784.  The  legislature  of  Wisconsin  has  the  riglit  to  alter  the  terms  of  the  charter  of  the 
Chicago  &  Northwestera  Railway  Company  as  to  rates  for  the  transit  of  persons  and  prop- 
erty exclusively  within  the  limits  of  that  state,  and  the  fact  that  such  alteration  might  affect 
the  value  of  the  company's  property  or  franchises  cannot  touch  the  question  of  power  in  the 
legislature.     Piek  v.  Chicago  <fe  N.  W.  R'y  Co.,*  6  Biss..  177. 

§  1785.  Qucere:  Is  it  competent  for  a  state  to  fix  tlie  rates  for  the  transportation  of  persons 
and  property  from  or  to  other  states  than  itself  ?    Ibid. 

§  1 786.  The  act  of  the  Wisconjin  legislature,  March  11,  1874,  relating  to  "railroad,  express 
and  telegraph  companies  in  the  state  of  Wisconsin,"  was  not  repeiil  d  by  the  act  of  March  12, 
1874,  of  the  same  legislature,  section  2  of  which  declares  that  '*  All  existing  corporations 
^within  this  state  shall  have  and  possess  all  the  powc^rs  and  privileges  contained  in  their  re- 
spective charters ; "  nor  by  the  act  of  March  12,  1874,  imposing  a  penalty  for  extortionate 
railway  charges.  There  being  apparent  inconsistencies  between  these  two  last-named  acts 
and  that  of  the  11th  of  March,  the  repeal  of  the  last-named  act  becomes  a  question  of  intend- 
ment on  the  part  of  the  legislature.  On  March  12th.  a  joint  resolution  was  passed  asking 
the  secretary  of  state  not  to  publish  the  act  of  11th  of  March  until  the  2Sth  of  April.  This 
joint  resolutiou  may  be  considered  in  order  to  determine  whether  the  legislature  intended 
that  the  two  acts  passed  on  the  same  day  should  repeal  the  act  of  the  11th  of  March,  and 
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from  that  resolution  it  is  manifest  such  was  not  the  intention  of  the  legislature.    Of  the 
three  acts,  that  of  March  11th  took  effect  last.    Ibid. 

§  1787.  The  charters  of  railroad  corporations,  \inder  the  constitution  of  Wisconsin,  "may 
be  altered  or  repealed  by  the  legislature  at  any  time  after  their  passage."  This  constitutional 
provision  is  a  part  of  all  the  numerous  grants  under  which  the  Chicago  &  Northwestern 
Railway  Company  claims  its  rights  of  franchises  and  property  in  Wisconsin.  It  became  by 
operation  of  law  a  part  of  every  contract  or  mortgage  made  by  the  company,  or  by  any  of  its 
numerous  predecessors  under  which  it  claims.  The  shareholders  and  bondholders  took  their 
stock  or  their  securities  subject  to  this  paramount  condition,  and  of  which  they  in  law  had 
notice.  If  the  corporation,  by  making  a  contract  or  deed  of  trust  on  its  property,  could 
clothe  its  creditors  with  an  absolute  unchangeable  right,  it  would  enable  the  corporation  by 
its  own  act  to  abrogate  one  of  the  provisions  of  the  fundamental  law  of  the  state.  This 
principle  is  not  changed  because  authority  is  given  by  the  legislature  of  the  state  to  a  coiv 
poration  to  consolidate  with  a  corporation  of  another  state.  The  corporation  of  this  state 
(Wisconsin)  is  still  subject  to  the  constitution  of  Wisconsin,  and  there  is  no  power  anywhere 
to  remove  it  beyond  the  reach  of  its  authority.    Ibid, 

g  1788.  Under  authority  in  the  charter  of  a  railway  corporation  **to  demand  and  receive 
such  sum  or  sums  of  money  for  the  transportation  of  persons  and  property,  and  for  stor- 
age of  property,  as  it  shall  deem  reasonable,"  and  under  a  constitution  in  force  when  the 
charter  was  granted,  providing  that  all  acts  for  the  creation  of  corporations  within  the  state 
might  be  altered  or  repealed  by  the  legislature  at  any  time  after  their  passage,  the  state  may 
fix  a  maximum  rate  of  charges  of  the  company.    Peik  v.  Chicago,  etc.,  R'y  Co.,  4  Otto,  164. 

§  1789.  The  act  of  the  legislature  of  Wisconsin,  providing  a  maximum  of  charges  to  be 
made  by  the  Chicago  So  Northwestern  Railway  Co.,  a  corporation  existing  also  in  Illinois,  for 
fare  and  freight  upon  the  transportation  of  persons  and  property  carried  within  the  state,  or 
taken  up  outside  the  state  and  brought  within  it,  or  taken  up  inside  and  carried  without,  is 
held  to  be  valid  as  a  regulation  of  state  commerce  and  interstate  commerce  directly  affecting 
the  people  of  Wisconsin.    Ibid, 

§  1 790.  QucRre:  Whether  a  tax  of  $100  for  the  use  in  the  state  of  each  locomotive  owned  in 
whole,  or  in  part,  by  a  railway  company,  and  at  any  time  during  the  preceding  year  used  by 
the  railway  company  within  the  state,  and  whether  a  similar  tax,  though  less  in  amount,  im- 
posed for  the  use  in  the  state  of  each  passenger,  freight  and  truck  car,  is  a  tax  or  a  license 
fee  exacted  for  the  privilege  of  using  rolling  stock,  and  whether  it  could  be  imposed  as  a 
license  fee,  doubted.     Minot  v,  Philadelphia,  etc.,  R.  Co.,  2  Abb.,  330. 

§  1 791.  A  state  tax  or  license  fee  allowed  upon  the  use  of  locomotives,  cars,  etc.,  mainly  em- 
ployed in  transporting  persons  or  property  through  the  state  from  other  states,  or  into  it  or 
out  of  it,  is  an  unconstitutional  regulation  of  commerce  between  states.     Ibid. 

§  1792.  A  railway  company,  as  owner  of  its  road,  has  a  legitimate  monopoly  of  the  rates 
chargeable  for  the  use  by  others  of  t^e  track  itself  as  a  public  highway,  which  rates  are 
Btrictly  called  tolls.     Cambloss  v,  Philadelphia  &  Reading  R.  Co.,*  9  PhiL.  411. 

§  1 793.  Consolidation  —  Effect  of. —  The  power  of  the  legislature  to  authorize  consolidation 
of  railway  companies  within  a  state  is  unquestionable,  and  legislative  permission  is  essential 
to  the  lawful  amalgamation  of  such  companies.  Clearwater  v,  Meredith,  1  WalL,  39.  See 
§^  324.  599,  830-832,  1286,  1893,  1509-16,  1518,  1871. 

g  1794.  But  in  conferring  authority  upon  railway  companies  to  consolidate,  the  legislature 
cannot  compel  a  dissenting  stockholder  to  transfer  his  interest  to  the  new  company  created 
by  consolidation,  because  a  majority  of  the  stockholders  in  the  old  company  assented  to  the 
merger.  **  When  any  person  takes  stock  in  a  railroad  corporation,  he  has  entered  into  a 
contract  with  the  company  that  his  interests  shall  be  subject  to  the  direction  and  control  of 
the  proper  authorities  of  the  corporation  to  accomplish  the  object  for  which  the  company 
was  organized.  He  does  not  agree  that  the  improvement  to  which  he  subscribed  should  be 
changed  in  its  purposes  and  character,  at  the  will  and  pleasure  of  a  majority  of  the  stock- 
holders, so  that  new  responsibilities,  and  it  may  be  new  hazards,  are  added  to  the  original 
uudertxiking.  He  may  be  very  willing  to  embark  in  one  enterprise,  and  unwilling  to  engage 
in  another;  to  assist  in  building  a  short  line  of  railway,  and  averse  to  risking  his  money  ia 
one  having  a  longer  line  of  transit."    Ibid, 

§  1 795.  A  new  corporation  may  be  formed  by  the  union  of  two  or  more  old  ones,  and  its 
powers  designated  by  reference  to  their  charters.  Railroad  Co.  v.  Maine,  6  Otto,  499 
(g.^  1334-37). 

§  179i>.  The  act  of  April  10,  1858  (4  Curwen,  2791),  authorizing  railway  companies  of  Ohio 
to  consolidate,  works  a  dissolution  of  the  companies.  That  being  done,  eo  instanti^  the  new 
corporation  comes  into  existence.     Shields  v.  Ohio,  5  Otto,  319. 

§  1797.  Two  railroads  in  different  states  were  incorporated  by  such  states,  and  each  state, 
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bj  subsequent  act,  provided  that  the  respective  roads  might  consolidate  with  each  other. 
Accordingly,  the  two  roads  were  consolidated  by  the  act  of  each  in  writing,  and  one  presi- 
dent and  one  board  of  directors  were  chosen.  Hdd,  that  the  two  corporations  became  one, 
and  that  the  concurrent  legislative  action  to  that  end  by  the  two  states  was  proper  and  valid. 
'Wilmer  v.  Atlantic  &  Richmond  Air  Line  R'y  Co.,  2' Woods,  411. 

§  1798^  Pei^ns  purchasing  a  railroad  left  part  of  the  price  unpaid,  and  subsequently  pro- 
cured themselves  to  be  incorporated  as  a  railway  company.  Heldt  that  they  held  the  road 
subject  to  the  vendor's  lien«  and  that  their  subsequent  consolidation  with  another  company 
did  not  affect  the  validity  of  the  lien.     North  Carolina  R'y  Co.  v.  Drew,  3  Woods,  698. 

§  1 799.  The  consolidation  of  two  railway  companies  extinguishes,  unless  otherwise  pro- 
vided, the  two  constituent  companies  and  makes  both  one  new  company.  (Citing  Clearwater 
V,  Meredith,  1  WalL,  25 ;  Tomlinson  v.  Branch,  15  Wall.,  400.)  Ridgway  Township  v.  Gris- 
wold.,»  1  McC.,  151. 

§  1800.  The  act  of  the  legislature  of  Indiana  authorizing  railway  merger  and  consolidation 
Is  an  enabling  act,  permissive  and  not  mandatory.     Clearwater  v.  Meredith,  1  Wall.,  40. 

§  1801.  The  effect  of  railway  consolidation  in  Indiana  is  a  dissolution  of  the  companies 
amalgamated,  and  at  the  same  instant  the  creation  of  a  new  corporation  with  property,  lia* 
bilities  and  stockholders  derived  from  those  passing  out  of  existence.    Ibid. 

§  1^02.  For  the  purpose  of  promotiug  the  consolidation  of  certain  Illinois  railway  corpora- 
tions with  similar  corporations  in  Wisconsin,  the  legislature  of  the  latter  state  passed  an 
enabling  act,  and  provided,  in  so  doing,  that  if  such  consolidation  was  perfected  the  consoli- 
dated company  should  be  subject  to  the  lavv^s  of  the  state  of  Wisconsin  and  the  state  of 
Illinois,  respectively,  and  should  have  the  same  privileges  as  though  the  consolidation  had 
not  taken  place,  provided  that  the  laws  of  lUinois  should  have  no  force  in  Wisconsin.  The 
same  act  further  provided  that  the  consolidated  company  should  have  all  the  rights,  privi- 
leges and  franchises  conferred  on  the  said  companies  by  the  laws  of  the  states  of  Illinois  and 
Wisconsin,  respectively,  the  same,  and  not  otherwise,  as  though  the  consolidation  had  not 
taken  place.  The  consolidation  having  taken  place  upon  these  terms,  it  was  held  that  Wis- 
consin was  permitted  to  legislate  for  the  consolidated  company  ,in  that  state  precisely  the 
same  as  it  wotild  for  its  own  original  companies,  if  no  consolidation  had  token  place.  Peik 
V,  Chicago,  etc.,  R'y  Co.,  4  Otto,  164. 

§  18d3«  It  seems  that  under  the  act  of  Missouri  of  March  24,  1S70,  enacting  that  '*  any  two 
or  more  railroad  companies  in  this  state,  existing  under  generid  or  special  laws,  and  owning 
railroads  constructed  wholly  or  in  part,  which,  when  completed  and  connected,  will  form,  in 
the  whole  or  in  the  main,  one  continuous  line  of  railroad,  are  hereby  authorized  to  consoli- 
date,'' does  not  require  that  each  of  the  companies  should  own  a  road  constructed  wholly  or 
in  part.    Washburn  v.  Cass  County,  8  Dill.,  251. 

§  1804. rights  of  new  eompany. —  Where  two  or  more  railway  companies  amalgamate 

or  consolidate  their  respective  roads  under  authority  of  law,  the  new  or  consolidated  com- 
pany succeeds  to  and  possesses  all  the  franchises,  rights,  privileges  and  immunities  of  the 
several  companies  of  which  it  was  formed.  (Citing  Zimmer  v.  State,  30  Ark.,  677;  Robertson 
V.  City  of  Rockford,  21  111.,  451 ;  Nugent  v.  Supervisors,  19  Wall.,  241.)  Lewis  v.  City  of  Clar- 
endon, 5  Dill.,  884;  Branch  v,  Atlantic  &  G.  R.  Co.,  8  Woods,  481  (g§  901-907). 

g  1805.  Two  railroad  companies  were  consolidated  under  an  act  which  declared  that  the 
new  corporation  should  have,  hold  and  enjoy  all  the  powers,  rights,  privileges,  franchises, 
claims,  demands  and  estates  which  at  the  time  of  such  union  were  held  and  enjoyed  by 
either  of  the  original  companies.  It  was  held  that  the  new  corporation  might  lawfully  use  a 
patented  axle  box  which  both  the  old  companies  had  a  license  to  use.  Lightner  v.  Boston  & 
Albany  R.  Co.,  1  Low.,  838. 

^  1806.  Upon  consolidation  of  two  railway  companies  it  is  presumed  that  the  railways 
united  will  be  held  with  the  same  rights,  privileges  and  burdens  originally  attaching  thereto. 
Tomlinson  v.  Branch,  15  Wall.,  460. 

^1807.  When  several  companies  are  consolidated,  whatever  privileges  and  advantages 
either  of  the  former  companies  possessed  shall  in  like  manner  be  held  and  possessed  by  the 
new  company  to  the  extent  of  the  road  which  the  former  companies  had  respectively  occupied 
before  the  consolidation;  that  it  shall  stand  in  their  place  and  possess  the  power,  rights  and 
privileges  they  had  severally  enjoyed  in  the  portions  of  road  which  had  previously  belonged 
to  them.     (Affirming  Phila.,  W.  &  B.  R.  Co.  v.  Maryland,  10  How.,  376.)    Ibid. 

^  1808.  as  to  rates  of  chaises.—  Under  a  general  act,  authorizing  the  consolidation  of 

railroad  companies,  which  declares  that  **such  new  corporation  shall  possess  all  the  powers, 
rights  and  franchises  conferred  oh  such  two  or  more  corporations  by  the  several  acts  incor- 
porating the  same,  or  relating  thereto,  respectively,  and  shall  be  subject  to  all  the  duties  im- 
posed by  such  acts,  so  far  as  the  same  may  be  consistent  with  the  provisions  of  this  act."  and 
under  an  act  authorizing  the  consolidation  of  riulroad  companies  of  the  state  with  those  of 
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other  Btates,  which  enacts  that  such  consolidated  companies,  respectively,  "shall  he  deemed 
and  taken  to  be  one  corporation,  possessing  within  the  state  all  the  rights,  privileges  and 
franchises,  and  subject  to  all  the  restrictions,  liabilities  and  duties  of  such  corporations  of 
this  state  so  consolidated ;"  and  under  a  constitutional  provision  that  no  special  privileges 
shall  ever  be  granted  that  may  not  be  revoked  or  repealed,  and  no  special  act  shall  be  pass^^d 
conferring  corporate  powers,  and  that  corporations  may  be  formed  under  general  laws,  which 
laws  may  be  altered  or  repealed, —  it  is  held  that  several  corporations  consolidated  in  pursu- 
ance thereof,  are  completely  dissolved  axid  created  into  a  new  corporation,  and  one  of  the 
original  companies,  organized  before  the  adoption  of  the  above  constitutional  provisions,  can- 
not claim  to  be  exempt  from  legislative  interference  in  its  rates  of  charges,  because  its  original 
charter  imposed  no  limitation  on  its  rates.    Shields  v,  Ohio,  5  Otto,  319. 

§  1809. effect  aft  to  taxation. —  Where  two  companies  possessing  certain  exemptions 

as  to  taxation  were  consolidated,  held,  that  their  exemption  from  taxation  became  sub- 
ject to  new  legislation,  which  was  not  unconstitutional  as  impairing  the  charter  of  the  com- 
pany.    Railroad  Ck>.  v.  Georgia,  8  Otto,  359. 

§  1810.  Two  railway  companies,  exempt  by  their  charters  from  certain  taxation,  were 
consolidated.  Held,  that  the  consolidation  dissolved  them  and  created  a  new  company  hold- 
ing a  new  charter  subject  to  the  law  of  the  state  authorizing  the  legislature  to  change, 
modify  or  destroy  it  at  wilL    Ibid, 

§  1811.  Where  an  act  authorizing  the  consolidation  or  union  of  several  railway  companies 
declares  that  the  consolidated  or  united  companies  shall  possess  all  the  rights  and  privileges 
which  each  of  the  companies  enjoyed  under  its  charter  before  the  consolidation,  the  consoli- 
dated company  acquires  no  greater  immunity  from  taxation  than  was  enjoyed  by  each  of 
the  companies  respectively  before  the  consolidation.  Property  exempt  still  remains  exempt, 
and  property  taxable  remains  taxable  still.    Chesapeake,  etc.,  R.  Co.  v.  Virginia,  4  Otto,  7 IB, 

§  1812.  Under  the  law  of  New  York  permitting  the  consolidation  of  the  New  York  Cen- 
tral and  Hudson  River  Railroads  the  consolidated  companies  were  liable  for  an  income  tax 
due  from  one  of  the  companies  at  the  time  of  the  consolidation.  Bailey  v.  Railroad  Co.,  23 
Wall.,  629. 

§  1813.  When  a  corporation,  by  a  consolidation  with  others,  disables  itself  from  performing 
duties  upon  which  depend  an  immunity  from  taxation,  it  is  presumed  to  have  waived  such 
immunity.     Railroad  Co.  v,  Maine,  6  Otto,  499  (g§  1334-37). 

§1814.  Theleict  of  a  legislature  enacted  that  railroad  company  A.  and  railroad  company  B. 
should  be  thereby  authorized  and  empowered  to  unite  and  consolidate  the  stock  of  the  two 
companies,  and  all  the  rights,  privileges,  immunities,  property  and  franchises  belonging  or 
attaching  to  said  companies  under  the  name  and  charter  of  company  B.  in  such  manner  that 
each  and  every  owner  and  holder  of  shares  of  the  capital  stock  of  company  A.  should  be  en- 
titled to  and  receive  an  equal  number  of  shares  of  the  capital  stock  of  the  consolidated  com- 
panies. But  provided  that  nothing  therein  contained  should  relieve  or  discharge  either  of 
said  companies  from  any  contract  theretofore  entered  into,  but  that  all  such  contracts  should 
be  assumed  by  and  binding  on  company  B.,  and  all  benefits  and  rights  under  the  same  should 
accrue  to  and  vest  in  the  last  mentioned  company ;  and  provided  further,  that  the  capital 
stock  of  company  B.  should  not  exceed  its  authorized  stock  and  the  authorized  stock  of  A. 
added.  It  provided,  also,  that  the  stockholders  of  A.,  upon  surrender  of  their  certificates, 
shcull  receive  certificates  in  B.,  entitling  them  to  the  same  rights  and  privileges  and  bene- 
fits as  attached  to  the  then  holders  of  stock  in  said  companies  or  either  of  them.  There 
being  no  express  surrender  of  charters  or  new  grants  of  corporate  powers,  it  was  held  that 
this  act  did  not  work  a  surrender  of  the  charter  of  company  B. ;  and  that  the  property  of  B. 
having  been  exempt  from  taxation  above  a  certain  per  cent. ,  so  much  of  the  joint  property 
was,  after  the  consolidation,  still  exempt  and  subject  to  no  higher  tax  by  the  state ;  and  the 
property  of  A.  not  having  been  exempt  by  contract  with  the  state  from  any  taxation,  the  state 
might  tax  that  part  of  the  joint  property  at  higher  rates  than  theretofore.  Central  Railroad, 
etc.,  Co.  17.  Georgia,  2  Otto,  685;  Southwestern  R.  Co.  v.  Georgia,  2  Otto,  676.  n. 

§  1815.  Where  two  railroad  companies  had  become  practically  amalgamated  by  an  ex- 
change of  their  stock  by  the  stockholders  of  company  A.  for  a  corresponding  amount  in 
company  B.,  and  an  act  of  the  legislature  afterwards  legalized  this  transaction  by  declaring 
that  whenever  the  written  consent  of  all  the  stockholders  of  A.  should  have  been  obtained, 
said  A.  should  be  merged  in  B.,  and  thereupon  and  thereafter  all  the  nghts,  privileges  and 
property  belonging  to  A.  should  be  vested  in  B.,  and  B.  should  be  liable  for  all  the  debts  and 
contracts  of  A.,  and  that  the  stock  and  property  of  B.  should  be  subject  to  the  same  liens 
and  charges  to  which  the  stock  and  property  of  A.  might  be  liable,  and  in  the  same  relative 
order  in  which  the  liens  and  charges  then  stood,  the  court  held  that  the  property  of  A.,  having 
been  taxable,  and  the  property  of  B.  exempt  from  taxation  by  contract  with  the  state,  B.'s 
exemption  could  not  be  extended  to  include  the  property  received  from  A.,  and  the  property 
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fonnerly  belonginj?  to  A.  was  still  taxable  in  the  hands  of  B.  Tomllnson  v.  Branch,  15  Wall., 
460;  Branch  v.  City  of  Charleston,  2  Otto,  677. 

S  181ft.  Union  Pacific  Railroad. —  Under  an  act  of  congress,  givinjo:  to  the  proper  circuit 
court  of  the  United  States  jurisdiction  to  compel  by  mandamus  the  Union  Pacific  Railroad 
Company  to  operate  its  road  as  required  by  law,  and  under  a  further  act  providing  tliat  if 
any  agent  or  officer,  authorized  to  construct  the  aforesaid  road,  who  shall  refuse  to  operate 
and  use  the  road  or  telegraph  lines  under  his  contr^  as  one  continuous  line,  and  without  dis- 
crimination of  any  kind,  shall  be  deemed  guilty  of  a  misdemeanor,  it  is  held  that,  assuming 
that  some  portion  of  the  road  is  within  the  district  of  Iowa,  and  that  it  is  not  being  operated 
according  to  law,  process  served  in  that  district  upon  the  chief  officer  of  the  company,  or 
upon  any  officer  who  may  be  indicted,  if  he  fails  to  do  his  duty  in  this  respect,  will  give  the 
court  jurisdiction.     United  States  v.  Union  Pac.  R.  Co.,  3  Dill..  524.    See  §§  1531-35,  1547. 

§1817.  And  it  is  held  that  private  persons  can  institute  proceedings  to  compel  the  com- 
pany to  perform  its  public  duty  without  the  sanction  of  the  attorney-general.  Hall  v.  Union 
Pacific  R.  Co.,  8  Dill.,  515. 

§  1818.  The  act  of  congress  incorporating  the  Union  Pacific  Railroad  Company  is  entitled 
"  An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  the  Missouri  river  to 
the  Pacific  ocean,  and  to  secure  the  government  the  use  of  the  same  for  postal,  military  and 
Other  purposes.'*  This  act  fixed  the  amount  of  the  capital  stock  and  shares,  and  declared 
that  the  **  stockholders  should  constitute  said  body  politic  and  corporate."  The  government 
has  no  stock  in  the  road,  though  it  has  five  directors,  not  stockholders,  against  fifteen  com- 
pany directors.  The  act  grants  the  company  the  right  of  way  through  the  public  lands ; 
and,  "for  the  purpose  of  aiding  in  the  construction  of  said  railroad  and  telegraph  line,  and 
to  secure  the  safe  and  speedy  transportation  of  the  mails,  troops,  munitions  of  war  and  the 
public  stores  thereon,"  makes  it  an  extensive  grant  of  lands.  And  for  the  same  purposes  the 
United  States  agreed  to,  and  did,  issue  its  bonds  to  the  company  to  the  amount  of  $16,000 
per  mile,  which  bonds  were  made  to  constitute  a  first  mortgage  on  all  the  property  of  the 
company,  lliis  was  changed  by  a  subsequent  act,  and  the  company  authorized  to  issue  first 
mortgage  bonds,  and  the  lien  of  the  bonds  of  the  United  States  was  made  subordinate  to 
the  bonds  of  the  company,  with  the  exception  relating  to  the  transportation  of  dispatches, 
troops,  mails,  etc.,  for  the  government  These  grants  to  the  company  were  declared  to  be 
made  upon  condition:  (1)  That  the  company  shall  pay  the  bonds  of  the  United  States  at 
Maturity ;  (2)  shall  keep  their  line  and  road  in  repair  and  use ;  (8)  transport  mails,  troops, 
etc.,  giving  the  government  the  preference.  Another  section  provided  that  if  the  road, 
when  finished,  should  be  permitted  to  remain  out  of  repair  for  any  unreasonable  time,  con- 
gress should  put  the  same  in  repair  and  use,  and  reimburse  the  government  for  the  expend- 
itures thus  caused,  from  the  income  of  the  road.  Another  section  of  tlie  incorporating  act 
provided  that  congress  might  regulate  the  fares  and  add  to,  alter,  amend  or  repeal  the  act, 
in  order  to  better  accomplish  the  object  of  the  act,  to  wit:  to  promote  the  public  inti^rest  and 
welfare  by  the  construction  of  said  railroad  and  telegraph  line ;  and  to  secure  to  the  govern- 
m*  nt  the  use  and  benefits  of  the  same  for  postal,  military  and  other  purposes.  It  is  held 
that  this  corporation  is  not  an  instrument  of  the  federal  government  in  such  a  sense  as  ex- 
empts it,  by  implication,  from  the  taxing  power  of  the  states  through  which  its  road  may  be 
located.    Union  Pac.  R  Co.  v,  Lincoln  Co.,  1  Dill.,  314. 

S  1819.  It  having  been  developed  that  the  directors  and  officers  of  the  Union  Pacific  Rail- 
way Company  and  others  had  made  contracts  on  behalf  of  the  railroad  which  were  fraud- 
ulent, in  that  such  directors,  officers  and  other  persons  received  for  themselves  stocks,  bonds 
and  other  property  which  should  have  been  paid  to  the  company,  congress  passed  an  act 
authorizing  the  attorney-general  of  the  United  States  to  bring  suit  against  such  director?, 
officers  and  other  persons.  Held,  that  congress  might,  by  such  act,  make  all  of  such  dirt*ct- 
ors,  officers  and  persons  parties  defendants  to  such  suit,  although  ordinarily  this  would  be  a 
misjoinder  of  parties;  that  th£  actions  against  such  persons,  although  several  and  distinct 
in  their  nature,  might  by  such  act  be  authorized  to  be  joined  in  one  suit.  That  such  act  might 
direct  decrees  to  be  entered  and  enforced  against  any  one  or  more  of  the  parties  defendant, 
without  waiting  for  the  final  termination  of  tlie  cause  against  the  other  parties ;  that  congress 
might  authorize  that  judicial  process  in  such  suit  should  run  and  be  served  outside  of  tlie 
district  in  which  such  suit  was  brought ;  and  it  might  further  authorize  representatives  of 
deceased  directors,  officers  and  other  persons  defendant,  to  be  sued  out  of  the  district  or  state 
wherein  they  were  appointed  such  representatives;  and  that  none  of  these  departures  from 
the  usual  rules  of  judicial  procedure  were  beyond  the  power  of  congress  or  rendered  the  pro- 
ceeding authorized  unlawful.     United  States  v.  Union  Pac.  R.  Co.,*  11  Blatch..  885. 

§  18::0.  it  having  been  developed  that  directors,  officers  and  other  persons  of  the  Union 
Pacific  Railroad  Company  had  defrauded  it  of  various  properties,  congress  passed  an  act 
directing  a  suit  to  b^  instituted  in  the  name  of  the  United  States  against  such  officers,  direct- 
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ors  and  other  persons.  Held,  that  if  it  were  true  that  these  offioers,  directors,  etc.,  had  de- 
frauded their  corporation,  or  its  stockholders,  as  alleged,  the  money  or  property  out  of  which 
they  had  defrauded  such  corporation  belonged  to  it,  and  was  payable  to  it;  that  an  action 
against  such  persons  could  only  be  brought  by  such  corporation,  or,  in  case  of  its  refusal  so 
to  do,  by  a  stockholder  therein;  that  it  was  not  within  the  power  of  the  United  States  govern- 
ment  to  institute  a  suit  on  its  own  behalf,  or  on  behalf  of  the  stockholders  or  of  the  corpora- 
tion itself,  against  such  fraudulent  directors,  officers  and  other  persons,  notwithstanding  the 
United  States  was  a  creditor  of  the  corporation,  its  debt  not  being  matured  nor  its  payment  at 
maturity  imperiled.     Ibid. 

§  1821.  For  the  purpose  of  fixing  rates  of  fare  upon  the  Union  Pacific  Railroad,  congress 
may  direct  an  examination  into  the  cost  of  building  and  running  a  railroad,  and  in  an  action, 
with  proper  allegations,  may  cite  the  corporation  to  a  discovery  upon  that  subject  and  for 
that  purpose.    Ibid. 

§  1822.  The  United  States  can  file  a  bill  for  the  purpose  of  securing  the  application  of  five 
per  cent,  of  the  net  earnings  of  the  Union  Pacific  Railroad  Ck>mpany  in  payment  of  the 
interest  or  principal  of  subsidy  bonds  issued  to  that  company  by  the  United  States.     Ibid, 

g  1828.  The  gifts  of  lands  and  bonds  by  the  United  States  to  the  Union  Pacific  Railroad 
Company  not  gifts  in  trust,  but  absolute  and  without  condition,  and  not  to  warrant  the 
United  States  in  instituting  a  suit  in  its  own  name  and  upon  its  own  behalf  against  fraudu- 
lent directors  and  officers  of  that  company,  to  recover  from  them  the  proceeds  of  their  fraud. 
Ibid. 

§  1824.  Redress  for  alleged  fraudulent  acts  on  the  part  of  directors  or  managers  of  a  rail- 
road corporation  can  only  be  obtained  by  a  suit  brought  by  the  corporation  or  its  stockholders. 
Ibid. 

%  1825.  The  United  States  may  institute  a  suit  to  have  the  charter  of  the  Union  Pacific 
Railroad  Company  declared  forfeited,  and  a  receiver 'Of  its  assets  appointed.    Ibid. 

^  182(i.  The  Union  Pacific  Railroad  Company  has  power  to  charge  tolls  for  passage  over  its 
bridge  between  Omaha  and  Council  Bluffs.  United  States  v.  Union  Pacific  R.  Co.,*  4  DHL, 
479. 

§  1827.  Authority  to  build  its  railroad  to  the  western  boundary  of  Iowa  empowered  the 
Union  Pacific  Railroad  Company  to  build  a  bridge  between  Omaha  and  Council  Bluffs.    Ibid, 

§  182S.  The  Union  Pacific  Railroad  Company  was  authorized  and  required  to  construct  its 
road  to  the  western  boundary  of  Iowa,  by  which  was  meant,  not  the  imaginary  boundary  of 
the  state  of  Iowa,  in  the  middle  of  the  Missouri  river,  but  the  actual  western  boundary  of 
Iowa  formed  by  the  bank  of  the  Missouri  river.  Hence,  the  railroad  company*s  bridge 
between  Omaha  and  Council  Bluffs,  with  its  tracks  thereon,  formed  part  of  its  road,  and  the 
company  was  held  compellable  by  mandamus  to  run  its  trains  over  such  bridge  into  Council 
Bluffs,  without  obliging  passengers  to  take  **  transfer  cars  "  at  an  extra  price  between  that 
city  and  Omaha.    Ibid, 

§  1829.  Net  earnings  are  the  gross  receipts  of  a  railway  less  the  expenses  of  operating  the 
road  to  earn  such  receipts.    St.  John  v.  Erie  R*y  Co.,*  10  Blatch.,  271.    See  §§  1536-40, 154^2-44. 

§  1880.  Tarions  roads.--  Where  the  originsJ  charter  of  the  Kansas  Pacific  Railroad  Com- 
pany of  July  1,  1862,  gives  the  United  States  government  the  right  to  recover  five  per  cent  of 
its  net  income  on  the  completion  of  the  road,  an  action  lies  on  behalf  of  the  government  to 
recover  such  proportion  Of  the  net  earnings  from  such  company.  United  States  v.  TCamssui 
Pac.  R'y  Co.,*  4  Dill.,  367. 

§  1831.  Under  the  charter  of  the  city  of  Baltimore  and  that  of  the  Baltimore  &  Ohio  Rail- 
way Company,  the  city  of  Baltimore  possesses  no  power  to  appoint  additional  directors  to 
represent  an  increase  of  stock  derived  by  it  from  advance  on  stock  it  already  held  in  such 
railroad  company.    City  of  Wheeling  t;.  Mayor  of  Baltimore,*  1  Hughes,  90. 

§  1882.  The  St.  Paul  &  Pacific  Railroad  Company  is  not  the  same  corporation  as  the  Minne- 
sota &  Pacific  Railroad  Company,  and  consequently  is  not  liable  to  an  action  at  law  on  cou- 
pons issued  by  the  latter  corporatiou.  In  such  a  suit,  equities  of  creditors  of  the  former  cor- 
poration in  respect  of  property  received  by  it  from  the  state  cannot  be  considered.  Hopkins 
V.  St.  Paul  &  Pac.  R.  Co.,*  2  Dill.,  896. 

§  1888.  The  fact  that  grants  of  land  were  made  by  congress  to  the  state  of  Wisconsin  can- 
not change  the  rights  of  the  Chicago  &  Northwestern  Railway  Company  or  of  its  creditors. 
If  that  state  has  not  performed  the  trust  it  must  answer  to  the  United  States.  Piek  v.  Chi- 
cago &  N.  W.  R*y  Co.,*  6  Bisa.,  177. 

g  1 884.  Where  net  earnings  are  absorbed  by  interest  accruing  on  first  mortgage  bonds  of 
the  Sioux  City  &  Pacific  Railroad  Company,  Jield,  that  the  government  could  not  claim  five 
per  cent,  of  such  earnings  which  would  otherwise  be  applicable  to  its  subsidy.  United  States 
V,  Sioux  City  &  Pac.  R.  Co.,*  9  Otto,  491. 

§  1885.  In  so  far  as  the  completion  of  its  road  affects  the  application  of  five  per  cent*  of 
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its  net  earaiDgs  t6  payment  of  the  principal  and  interest  of  certain  subsidy  bonds,  Tield,  that 
the  same  rulings  apply  to  the  Central  Pacific  Railroad  as  were  made  in  a  similar  case  against 
the  Union  Pacific  Railroad.    United  States  v.  Central  Pac.  R.  Co.,*  9  Otto,  449. 

§  1880.  The  Central  Pacific  Railroad  Company  did  not  become  liable  to  pay  five  per  cent. 
of  its  net  earnings  annually  upon  certain  subsidy  bonds  issued  by  the  government  and  interest 
thereon  until  October  1,  1874,  the  date  of  the  completion  of  tiie  railroad  and  its  acceptance 
by  the  president  of  the  United  States.    United  States  v.  Central  Pac.  R.  Co.,*  4  Saw.,  341. 

§1887.  Under  the  act  of  April  18,  1858,  the  Pittsburg  &  Connellsville  Railroad  Company 
have  a  right  to  make  their  road  to  the  Maryland  line  and  to  connect  there  with  any  road 
authorized  by  the  state  of  Maryland.     Baltimore  v.  Connellsville,  etc.,  R'y  Co.,*  6  Phil.,  191. 

§  1888.  The  M.^nesota  Central  Railroad  Company  was  a  lawful  corporation,  whose  rights  of 
way  passed  to  the  Milwaukee  &  St  Paul  Railroad  Company  as  its  successor.*  Secombe  v, 
Milwaukee  &  St.  Paul  R'y  Co.,  t  Dill.,  471. 

§  1889.  The  Southern  Pacific  Railroad  Company,  a  corporation  of  California,  was  author- 
ized by  its  charter  to  build  a  road  from  San  Diego  to  San  Francisco,  through  certain  counties 
named.  Subsequently,  congress  authorized  this  company  '*  to  connect  with  the  Atlantic  & 
Pacific  Railroad  ...  at  such  point  near  the  boundary  line  of  the  state  of  California  as 
they  shall  deem  most  suitable  for  a  railroad  to  San  Francisco.*'  Held,  that  this  left  to  the 
Southern  Pacific  Company  the  designation  of  the  point  of  connection  and  the  line  also,  which 
latter  need  not  be  the  line,  nor  run  through  the  counties,  named  in  the  charter  granted  to  the 
Southern  Pacific  Company  and  lying  between  San  Diego  and  San  Francisco ;  that  the  South- 
ern Pacific  Company  had  a  right  to  locate  its  land  grant  along  the  line  it  should  so  designate. 
Southern  Pacific  R.  Co.  v.  Orton,  6  Saw.,  177. 

§  1840.  Fact  case  —  Florida  improYement  fund.— The  state  of  Florida  created  an  internal 
improvement  fund  of  about  twenty  million  acres  of  land.  This  fund  was  vested  in  trustees. 
These  trustees  were  authorized  to  pledge  the  fund  for  the  payment  of  interest  on  the  bonds 
of  certain  railroads  in  Florida.  The  act  authorizing  such  a  pledge  of  bonds  provided  that 
the  railroad  companies  should  pay  the  interest  on  such  bonds  and  one  per  cent,  per  annum  as 
a  sinking  fund ;  in  case  of  failure  of  the  railroad  companies  Co  pay  such  interest  or  sinking 
fund,  the  trustees  were  authorized  to  take  possession  of  the  railroad  and  sell  it  and  apply  the 
proceeds  to  the  purchase  and  canceling  of  the  outstanding  bonds  issued  by  the  defaulting 
railroad  company,  or  to  incorporate  such  proceeds  with  the  sinking  iund.  Purchasers  at  such 
sale  were  required  to  continue  to  contribute  to  the  sinking  fund  until  all  the  outstanding 
bonds  should  be  discharged,  under  penalty  of  the  annulment  of  the  contract  of  purchase  and 
forfeiture  of  the  purchase  money  paid  in.  Default  being  made  in  the  payment  of  interest 
and  sinking  fund,  the  trustees  sold  the  railroad  for  an  amount  equal  to  the  principal  of  the 
outstanding  g^iarantied  bonds.  The  purchasers  were  allowed  the  privilege  of  paying  the  pur- 
chase money  by  delivering  the  bonds  at  their  par  value,  and  nearly  $1,000,000  of  them  were 
thus  surrendered  and  canceled,  but  a  balance  of  about  $472,000  remained  unpaid,  having 
been  formally  settled  by  giving  the  trustees  a  check  for  that  amount,  which  was  never  paid. 
Held,  that  by  this  sale  of  the  trustees  the  lien  of  the  bondholders  was  destroyed;  that  the 
lien  of  the  bonds  represented  by  the  $472,000  became  merged  in  a  vendor's  lien,  of  which  the 
purchasers  at  such  trustees'  sale  and  the  companies  claiming  under  them  had  notice.  State 
of  Florida  v,  Anderson,*  1  Otto,  667. 

§  1841.  The  state  of  Florida  loaned  its  credit  to  the  extent  of  $4,000,000  of  bonds  to  the 
railway  company,  holding  the  railroad  under  the  trustees'  sale.  This  loan  of  credit  was  se- 
cured by  the  bonds  of  the*  railway  company,  which  bonds  were  secured  by  a  statutory  lien 
upon  the  railway;  the  balance  of  the  purchase  money  accruing  on  the  trustees'  sale  still  re- 
maining unpaid,  and  the  railway  company  having  also  failed  to  pay  the  interest  on  their 
bonds  delivered  in  exchange  for  the  state  credit  as  aforesaid,  suit  was  instituted  by  the  state 
of  Florida  and  the  trustees  of  the  internal  improvement  fund  against  the  company  in  the  cir- 
cuit court  of  Duval  county,  Florida,  to  recover  by  a  sale  of  the  railroad  the  said  balance  of 
purchase  money  which  was  claimed  to  be  a  lien  thereon.  Anderson  and  other  holders  of  the 
bonds  represented  by  tlie  $472,000  balance  were  not  made  parties  to  this  salt  because  their  in- 
terest was  not  then  deemed  adverse  to  that  of  the  state.  One  Holland  was  also  not  made  a 
party,  because  at  that  time  he  claimed  no  interest  in  the  property.  The  Duval  county  court 
appointed  a  receiver  to  take  possession  of  the  railroad  and  secure  its  receipts  and  earnings, 
whereupon  Anderson  and  his  associates  filed  a  bill  against  the  railroad  company  to  enforce  the 
lien  of  their  bonds  upon  the  road,  and  the  railroad  company  consented  to  a  decree  declaring 
the  bonds  a  first  lien  on  the  railroad  and  directing  it  to  be  sold  to  pay  the  same.  Holland 
commenced  a  suit  against  the  railroad  company  for  services,  recovered  a  judgment  for  over 
$60,000,  issued  execution  thereon,  under  which  the  marshal  advertised  and  sold  the  railroad 
to  Holland  for  $20,000.  Other  litigation  was  had,  the  result  of  which  was  that  the  receiver 
appointed  at  the  instance  of  the  state,  by  the  circuit  court  of  Duval  county,  was  dispossessed 
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6f  the  road,  and  the  whole  proceeding  in  that  court  was  rendered  abortive.  Seld,  under 
these  circumstances,  that  the  state  of  Florida  might  file  an  original  bill  in  the  United  States 
supreme  court,  relying  upon  its  interest  in  the  four  millions  of  dollars  of  railway  bonds  held 
by  it,  and  upon  the  vendor's  lien  held  by  its  trustees  for  the  $472,000  balance  of  unpaid  pur- 
chase money,  and  have  its  rights  adjudicated  upon  by  that  court.    Ibid, 

§  1842.  It  appearing  that  the  bonds  held  by  Anderson  and  his  associates  (being  bonds  rep- 
resented by  the  $47^.000  unpaid  purchase  money)  were  not  due,  and  that  there  was  no  stipu- 
lation that  their  principal  should  become  due  by  the  non-payment  of  the  interest,  heldf  that 
it  was  optional  with  the  trustees  upon  making  the  sale  to  apply  the  proceeds  of  such  sale  to 
the  payment  of  such  bonds  before  they  matured  or  not.  Held,  also,  that  if,  when  due,  the 
interest  or  principal  of  such  bonds  should  not  be  paid,  bondholders  might,  by  mandamus  or 
bill  in  equity,  compel  the  trustees  to  enforce  such  payment  by  proceeding  against  the  prop- 
erty. Held,  also,  that  the  state  and  its  commissioners  having  undertaken,  by  proceedings  in 
the  state  court,  to  compel  payment  of  the  unpaid  purchase  money  and  the  interest  on  the 
bonds,  Anderson  and  his  associate  bondholders  would  be  enjoined  from  selling,  taking  posses- 
sion of  or  interfering  with  the  railroad  company  in  question,  so  as  in  any  manner  to  impede, 
hinder  or  obstruct  the  state  of  Florida  or  the  trustees  of  the  internal  improvement  fund  in 
taking  possession  of  the  property,  or  in  procuring  it  to  be  condemned  and  sold  for  the  pur- 
pose of  raising  and  paying  the  unpaid  purchase  money  and  such  amount  as  may  be  adjudged 
or  decreed  by  the  proper  court  or  tribunal  in  that  behalf  to  be  due  to  the  state  upon  the  loan 
of  its  credit  to  the  company,  and  the  receiver  of  the  railroad  was  continued  in  possession  of 
the  property  until  it  could  be  delivered  to  some  proper  and  competent  oflScer  or  person  hav- 
ing the  requisite  authority  to  receive  the  same,  without,  however,  precluding  the  right  of 
Anderson  and  the  other  first  mortgage  bondholders  to  demand  and  receive  from  the  state  or 
the  trustees,  out  of  the  proceeds  of  such  property,  or  of  such  internal  improvement  or  sink- 
ing fund,  respectively,  atiy  amount  of  principal  or  interest  due  on  their  bonds.    Ibid, 


XIII.   MiSCELLANEOtJS. 

§  1843.  Name,  a  trade-mark  —  Wrongfnl  use  enjoined.— The  corporate  name  of  a  corpo- 
ration is  a  trade-mark,  and  will  be  protected  in  equity.  Newby  v.  Oregon  Cent.  R.  Co.,* 
Deady,  610. 

g  1844.  Any  act  which  produces  confusion  or  uncertainty,  concerning  the  name  of  a  cor- 
poration, is  well  calculated  to  injuriously  affect  the  identity  and  business  of  the  corporation. 
Ibid. 

§  1845.  A  court  of  equity  will  not  refuse  to  enjoin  the  wrongful  appropriation  of  a  cor- 
porate name,  until  the  right  of  the  first  corporation  to  its  name  has  been  established  by  the 
verdict  of  a  jury  in  an  action  at  law.  Such  right  does  not  rest  in  parol,  but  is  shown  by 
the  record,  if  at  all,  and  is  determined  by  the  court  in  any  form  of  proceeding.    Ibid, 

§  1846.  The  jurisdiction  of  equity  to  enjoin  the  wrongful  use  of  a  corporate  name  does 
not  depend  upon  the  insolvency  of  the  defendant.    Ibid; 

§  1847.  Power  of  state  to  make  improTements  by  means  of  corporations. —  The  legisla- 
ture of  a  state  may,  through  the  instrumentality  of  corporations,  improve  the  navigation  of 
rivers,  by  canals  or  otherwise,  and  the  carrying  places  by  canals,  railroads  and  turnpike 
roads,  and  may  authorize  the  taking  of  tolls  for  the  increased  facilities.  Spooner  v,  Mc- 
Connell,  1  Mcll,  837. 

§  1848.  Monopoly. —  Any  exclusive  profit  granted  by  a  state,  either  to  an  individual  or 
to  a  corporation,  is  a  monopoly  in  the  general  sense  of  the  word.  There  is  unlimited  legis- 
lative power  to  create  such  a  monopoly.  Cambloss  v.  Philadelphia  &  Reading  R,  Co.,*  9 
Phil.,  411. 

§  1849.  Charter — Inviolable  contract. —  A  charter  which  incorporates  a  company  to  build 
a  toll-bridge  and  take  tolls,  and  provides  that  it  shall  not  be  lawful  for  any  person  or  persons 
to  build  any  bridge  within  two  miles  either  above  or  below  the  one  authorized,  is  an  inviolable 
contract,  although  the  duration  of  the  company's  existence  is  unlimited.  The  Bingham  ton 
Bridge,  8  Wall.,  51. 

8  1850.  Acceptance  of  charter  by  proxies.—  In  order  to  accept  the  charter  of  the  National 
Military  and  Naval  Asylum,  incorporated  by  the  act  of  March  3,  1865,  and  organized  there- 
under, a  majonty  of  the  persons  named  must  be  present,  and  the  acceptance  of  the  charter 
and  organization  of  the  company  cannot  be  by  proxies.  Tlie  act  being  silent  as  to  proxies,  it 
must  be  presumed  that  personal  presence  was  intended.  Until  the  acceptance  of  the  charter 
and  organization,  there  is  no  party  or  legal  person  to  determine  the  sufficiency  or  insuffi- 
ciency, the  validity  or  invalidity,  of  proxies.     If  the  charter  of  the  corporation  could  be 
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accepted  and  the  company  organized  by  proxies,  though  an  aggregate  corporation  by  its 
charter,  the  corporators  could  convert  it  into  a  sole  corporation.  Such  power  is  not  expressly 
conferred,  nor  can  it  be  implied.  The  principle  that  requires  aggregate  borlies  to  act  by  ma- 
jorities forbids  such  an  implication.  Charter  of  the  National  Military  and  Naval  Asylum,* 
11  Op.  Att'y  Gen'l,  261. 

§  1851.  Constrnction  of  charter— Erection  of  bridge.— Where  a  charter  provides  that 
"it  shall  not  be  lawful  for  any  person  or  persons  to  erect  or  maintain  a  bridge  within  two 
miles,"  the  meaning  is,  that  not  only  shall  no  person  or  persons  erect  such  bridge,  without 
legislative  authority,  but  that  the  legislature  itself  will  not  make  it  lawful  for  any  person  or 
persons  to  do  so  by  giving  them  authority.     The  Biughamton  Bridge,  3  Wall.,  51. 

g  1852.  PriTlIeges  in  federal  courts  not  eonferable  by  charter.— The  charter  of  a  corpo- 
ration created  by  a  state  can  confer  upon  it  no  peculiar  privileges  in  the  courts  of  the  Uaited 
States  which  do  not  belong  to  it  as  a  corporation.    Young  v.  Bank  of  Alexandria,  4  Cr.,  384. 

ii  18  i3.  Charter  provision  not  unconstitutional. —  The  insertion  of  a  provision  in  a  charter 
of  a  corporation,  which  requires  a  jury  to  do  what  they  would  be  -competent  to  do  without 
such  a  provision,  and  which,  in  order  to  ascertain  a  compensation  for  private  property  taken 
for  public  use,  which  should  be  just  toward  the  public,  as  well  as  just  toward  the  individual, 
they  ought  to  do,  cannot  be  considered  as  repugnant  to  the  constitution.  Ciiesapeake  &  Ohio 
Canal  Co.  v.  Key,  8  Cr.  C.  C,  600. 

g  1854.  Constrnction  of  charter  power  to  condemn  land.— The  power  given  by  a  charter 
to  condemn  land  for  a  canal  is  not  such  a  power  in  derogation  of  common  right  as  will 
justify  a  court  in  confining  the  words  '*at"  and  **from"  to  their  strictest  and  strongest 
sense  against  the  corporation.    Ibid, 

§  1855.  Charter,  whether  creating  a  new  corporation  or  continuing  an  old  one,  and  lia- 
bility in  snch  cases. —  A  new  bank  was  chartered  while  an  old  one  was  in  existence.  The 
charter  gave  the  new  bank  the  same  name  as  the  old  one ;  it  made  any  director  of  the  old 
bank  eligible  as  a  director  of  the  new  bank;  it  authorized  the  new  bank  to  take,  receive  and 
hold,  by  assignment,  any  mortgages  held  by  the  old  bank  **  which  may  be  assigned  and  taken 
by  agreement  between  the  tnfo  corporations."  The  capital  of  the  new  bank  was,  by  its  char- 
ter, to  be  $50,000  less  than  that  of  the  old  bank.  Its  stock  was  to  be  held,  not  by  the  stock-: 
holders  of  the  old  bank,  but  by  certain  persons  named  in  the  new  charter  and  their  associates 
and  assigns.  Held,  that  the  new  bank  was  another  and  different  corporation  from  the  old 
one;  that  neither  it  nor  its  officers,  as  such,  were  liable  upon  promissory  notes  issued  by  the 
old  bank,  although  certain  of  the  bills  of  the  old  corporation  were  received  as  tender  by  the 
new  bank  and  again  issued  by  it.  Bellows  v.  Directors  of  Hallo  well  &  Augusta  Bank,*  2 
Uason,  81. 

§  185tt.  If  a  new  charter  of  a  bank  be  merely  a  re-incorporation  or  continuation  of  its  old 
charter,  which  would  otherwise  have  expired  by  limitation,  the  new  corporation  is  liable  for 
notes  issued  by  the  old  one.    Ibid. 

§  18o7.  Whether  a  charter  creates  a  new  corporation,  or  merely  continues  the  existence  of 
an  old  one,  must  be  determined  by  its  terms,  and  the  intention  of  the  legislature  and  of  the 
corporators.    Ibid, 

g  1858.  The  fact  that  the  names  of  two  corporations  are  the  same,  that  the  officers  are  the 
same,  and  that  a  majority  of  the  stockholders  are  the  same;  that  the  business  of  one  was  for 
a  time  done,  and  its  debts  paid,  by  the  other,  does  not  conclusively  establish  that  both  cor- 
porations are  in  fact  one  company.    Ibid, 

§  1859.  Creation  of  the  same  corporation  by  sereral  states.— It  seems  that  several  states 
may,  by  competent  legislation,  unite  in  creating  the  same  corporation,  or  by  combining 
several  pre-existing  corporations  into  a  single  one.  Or  one  state  may  make  a  corporation  of 
another  state,  as  then  organized  and  conducted,  a  corporation  of  its  own,  as  to  any  property 
within  its  territorial  jurisdiction.  Or  a  state  may,  by  an  enabling  act,  authorize  a  corpora- 
tion created  in  another  state  to  build  and  use  a  railroad  within  its  own  limits,  without  creating 
a  new  corporation.    Copeland  v,  Memphis  &  Charleston  R'y  Co.,  8  Woods,  657. 

^  18(>0.  The  act  of  Alabama  of  January  7,  1850,  entitled  **  An  act  to  incorporate  the  Mem- 
phis &  Charleston  Railroad  Company,"  which  company  already  existed  in  Tennessee,  by 
virtue  of  a  charter  from  that  state,  made  said  corporation  an  Alabama  corporation  within 
that  state.    Ibid, 

§  1861.  Two  states  may,  by  concurrent  legislation,  unite  in  creating  the  same  corporate 
body.     Wilmer  v,  Atlanta  &  Richmond  Air  Line  Kj  Co.,  2  Woods,  417;  S.  C,  id.,  454. 

§  1862.  Where  a  corporation  has  been  chartered  by  two  states,  a  citizen  of  one  such  state 
may  sue  it  in  the  federal  courts  of  the  other.  City  of  Wheeling  v.  Mayor  of  Baltimore,*  1 
Hughes,  90. 

§  1863.  Where  two  corporations  with  the  same  name  are  created  by  laws  of  adjacent 
states  to  build  and  maintain  a  canal  running  through  such  states,  the  corporations  acquire 
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a  unity  of  interest,  but  do  not  cease  to  exist  as  distinct  and  different  corporations.  Their 
powers,  rights,  privileges  and  duties  remain  distinct  and  separate  as  before,  according  to 
their  respective  acts  of  incorporation.  Neither  can  exercise  the  rights,  powers  and  privileges 
conferred  on  the  other.  There  is  no  corporate  identity.  Neither  is  merged  in  the  other. 
They  are  each  distinct  corporations,  acting  within  the  sphere  of  their  respective  charters  for 
purposes  of  common  interest,  and  their  union  is  a  union  of  interests  and  stocks,  and  not  a 
surrender  of  personal  identity  or  corporate  existence  by  either  corporation.  Famum  v. 
Blackstone  Canal  Corp.,  1  Sumn.,  48. 

§  1864.  Where  the  same  corporation  is  chartered  in  two  or  more  states,  the  question 
whether  it  constitutes  only  one  corporation,  or  whether  it  still  remains  different  corporations 
in  the  different  states,  is  a  question  of  legislative  intent.  Copeland  v,  Memphis  &  Charleston 
R'y  Co.,  8  Woods,  658. 

§  1866.  Power  of  congress  to  create  corporations.—  Congress  has  implied  power,  under 
the  constitution,  to  create  corporations,  as  a  necessary  and  convenient  means  of  carrying  into 
execution  powers  expressly  delegated  to  it,  and  it  may  therefore  charter  a  bank  in  aid  of  its 
fiscal  operations.  The  power  of  creating  a  corporation,  though  appertaining  to  soverei^ty, 
is  not,  like  the  power  of  making  war,  or  levying  taxes,  or  regulating  comnaerce,  a  great 
substantive  and  independent  power  which  cannot  be  implied  as  incidental  to  other  powers, 
or  used  as  a  means  of  executing  them.  It  is  never  the  end  for  which  other  powers  are  exer- 
cised, but  a  means  by  which  other  objects  are  accomplished.  The  jwwer  of  creating  a  cor- 
poration is  never  used  for  its  own  sake,  but  for  the  purpose  of  effecting  something  else.  So  the 
power  to  pass  acts  of  incorporation  will  pass  as  incidental  to  those  powers  which  are  ex- 
pressly given,  if  it  be  a  direct  mode  of  executing  them.  ATCulloch  v.  State  of  Maryland,  4 
Wheat,  401 ;  Osbom  v.  Bank  of  United  States,  9  Wheat.,  859. 

§  1866.  Under  the  charter  of  the  Bank  of  the  United  States  the  power  to  establish  a  branch 
bank  in  Maryland  might  be  exercised  by  the  bank  itself,  subject  to  the  approval  of  the  gOTom- 
ment.     M'Culloch  v.  State  of  Maryland,  4  Wheat.,  424. 

§  1867.  Charter  granted  by  British  crown  not  dissolred  by  the  reToUtion.—  A  charter 
of  incorporation,  granted  by  the  British  crown  before  the  revolution  to  trustees  of  a  col- 
lege in  one  of  the  colonies,  was  not  dissolved  by  the  revolution,  and  constituted  a  contract 
which  could  not  be  impaired  by  the  legislation  of  the  state  in  which  it  was  located.  Dart- 
mouth College  V.  Woodward,  4  Wheat.,  626. 

§  1868.  Insurance  company,  not  engaged  in  commerce.—  A  corporation  of  one  state  hav- 
ing an  agency  by  which  it  conducted  insurance  business  in  another  state,  is  not  engaged  in 
commerce  between  the  states.  Paul  v.  Virginia,  8  Wall.,  168;  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, lO  Wall.,  566. 

§  1809.  Talidity  of  corporations  created  in  rebellions  states.— Corporations  created  by 
the  legislature  of  one  of  the  southern  states  during  the  rebellion,  and  while  the  state  was  in 
arms  against  the  government,  are  valid  corporations  if  they,  in  their  organization,  related 
only  to  the  internal  and  domestic  affairs  of  the  state,  and  were  not  designed  to  aid  or  pro- 
mote the  rebellion.    United  States  v.  Insurance  Companies,  22  Wall.,  101. 

§  1870.  Who  is  a  corporator. —  A  corporator  means  one  who  is  a  member  of  a  corporation, 
i.  e.,  one  of  the  oonstituents  or  stockholders  of  the  corporation.  In  re  Lady  Bryan  Co.,  1  Saw., 
851. 

§1871.  Consolidation. —  Consolidation  discharges  non-consenting  shareholders.  (Citing 
McCray  r.  Junction  R.  Co.,  9  Ind.,  358.)  Clearwater  v.  Meredith,  1  Wall.,  40.  See  ^  324, 
699,  830-882,  1288,  1396,  1509-16,  1518,  1793. 

§  1873,  A.'s  guaranty  given  to  B.,  a  stockholder  in  a  company,  that  its  stock  shall  be 
salable  at  par  in  a  given  place  at  a  specified  time,  is  discharged  by  the  consolidation  of  the 
company  with  another,  consented  to  by  B.  before  the  time  specified  elapses.    Ibid. 

§  1873.  A  grant  to  railroad  company  A.,  for  the  purpose  of  making  and  using  its  road,  of 
all  the  powers,  rights  and  privileges  belonging  to  company  B.,  does  not  carry  with  it  an 
exemption  from  taxation  possessed  by  B.    Railroad  Companies  v.  Qaines,  7  Otto,  697. 

§  1874.  An  act  of  a  legislature  consolidating  two  corporations  by  virtue  of  power  resberred 
to  do  so,  and  with  the  consent  and  at  the  request  of  both,  is  vcJid.  Pennsylvania  College 
Cases,  13  Wall.,  212. 

§  1875.  Where  two  corporations  agree  to  unite  their  property  and  interests,  and  for  con- 
venience take  a  new  corporate  name,  the  new  company  is  liable  for  a  debt  due  upon  property 
of  one  of  the  old  companies  which  became  part  of  the  assets  of  the  new  company.  The  Key 
City,  14  Wall.,  660. 

g  1876.  Two  corporations  created  respectively  by  Maryland  and  Delaware  were  permitted 
by  the  laws  of  each  of  these  states  to  consolidate.  The  act  of  consolidation  in  each  state  con- 
tained in  substance  the  provision  that  the  new  company  should  possess  all  the  rights  and 
privileges  vested  in  the  original  companies,  or  either  of  them,  by  that  act,  or  any  other  law 

782 


MISCELLANEOUS.  88 1877-1887. 


of  that  or  the  other  state.  Hdd,  that  the  purpose  of  the  two  proTisions  was  to  vest  in  the 
new  company  the  rights  and  privileges  which  the  original  companies  had  previously  possessed 
under  their  separate  charters;  t*.  e,,  the  rights  and  privileges  in  Maryland,  which  the  Mary- 
land company  had  there  enjoyed,  and  the  rights  and  privileges  in  Delaware,  which  the  Dela- 
ware company  there  enjoyed,  and  not  to  transfer  to  either  state,  or  to  enforce  therein,  the 
legislation  of  the  other.  The  new  company  stood  in  each  estate  as  the  original  company  had 
stood  in  that  state,  invested  with  the  same  rights  and  subject  to  the  same  liabilities.  So  an 
exemption  conferred  upon  the  Maryland  corporation  by  the  legislature  of  that  state  did  not, 
by  the  act  of  consolidation,  bind  the  legislature  of  Delaware.  The  Delaware  Railroad  Tax,  18 
Wall.,  227. 

§  1877.  Transfer  of  property  to  new  eompany,  and  liability  of  new  company.— The  leg- 
islatures of  Virginia  and  Maryland  authorized  the  surrender  and  transfer  of  the  property  of 
the  Potomac  Company  to  the  Chesapeake  &  Ohio  Canal  Company,  and  preserved  all  the 
means  of  payment  of  its  debts  possessed  by  the  old  company,  enumerating  such  debts  and 
requiring  the  new  company  to  satisfy  them.  Held,  that  a  creditor  of  the  old  company,  upon 
an  unlawful  debt  not  enumerated  in  the  act  oi  the  legislature  authorizing  the  surrender  and 
transfer,  could  not  recover  the  amount  of  said  debt  from  the  new  company.  Smith  v. 
Chesapeake  &  Ohio  Canal  Co.,*  14  Pet.,  45. 

§  1878.  The  state  may  authorize  the  surrender  of  the  charter  of  a  company,  with  the  con- 
sent of  the  stockholders,  to  another  company,  and  may  provide  for  the  payment  of  the 
creditors  of  the  first  company.  So  long  as  the  means  of  payment  possessed  by  the  old  com- 
pany are  carefully  preserved,  the  assignment  to  the  new  company  does  not  impair  the  obli- 
gation of  the  oontntcts  of  any  creditor  of  the  old  company  nor  place  him  in  a  worse  situation 
in  regard  to  his  demand.    Ibid. 

§  1879.  Fraudnlent  transfer  to  new  corporation  —  LlaMlitj  of  new  company  for  out- 
standing demands  against  the  old.—  A  transportation  company  negligently  lost  and  dam- 
aged certain  property  intrusted  to  it  for  carriage  on  the  Mississippi  river.  Neither  judgment 
in  rem  nor  in  personam  was  ever  obtained  in  admiralty  or  at  common  law.  Subsequently 
the  transportation  company  transferred  all  its  property,  without  consideration,  and  therefore 
fraudulently  as  against  existing  creditors,  to  a  new  corporation,  with  a  full  knowledge  on  the 
part  of  tbe  latter  that  there  were  outstanding  demands  for  damages  against  the  first  corpora- 
tion. Held,  that  an  insurance  company  which  paid  the  owner  of  the  property  lost  insurance 
thereon  might  maintain  a  bill  in  equity  against  the  second  corporation  to  recover  the  money 
paid,  but  that  the  president  of  the  first  transportation  company  was  not  a  proper  party  to 
such  bill,  although  he  caused  the  fraudulent  transfer  to  be  made  to  the  second  company. 
Hibernia  Ins.  Co.  v,  St.  Louis  db  New  Orleans  Transp.  Co.,*  8  McC,  868. 

§  1880.  Residence  of  corporation  as  affecting  federal  Jnrisdiction.— Under  the  act  of 
oong^ress  of  March  8, 1875,  which  declares  that  "  no  civil  suit  shall  be  brought  against  any 
person  by  any  original  process  in  any  district  other  than  that  whereof  he  is  an  inhabitant  or  in 
which  he  shall  be  found,"  a  corporation  cannot  be  served  by  process  outside  of  the  state 
where  it  was  created.    Hume  v.  P.  C.  &  St.  Xj.  R'y  Co.,  8  Biss.,  81. 

§  18S1.  The  piresence  of  an  agent  of  a  foreign  corporation  is  not  the  presence  of  .the  cor- 
poration within  the  meaning  of  the  act  of  congress  of  March  8,  1875.    Ibid, 

§  1882.  If  a  corporation  has  its  lawful  place  of  business  in  a  certain  state  and  nowhere  else, 
and  its  corporators  are  citizens  of  the  state,  it  can  bring  a  suit  in  any  circuit  court  of  the 
United  States  outside  of  such  state.    Park  Bank  v,  Nichols,  4  Biss.,  815. 

§  1888.  Where  a  corporation  was  formed  both  by  the  laws  of  Indiana  and  of  Illinois,  for 
the  purpose  of  improving  the  banks  of  the  Wabash  river,  forming  at  one  place  the  boundary 
between  the  two  states,  and  its  president  and  secretary  lived  in  Indiana,  and  the  books  of  the 
corporation  were  kept  in  that  state,  and  the  meetings  of  the  directors  were  usually  held  there, 
it  was  held  that  the  corporation  was  a  resident  of  Indiana,  for  the  purpose  of  being  sued  there 
in  the  United  States  courts.    Culbertson  v,  Wabash  Nav.  Co.,  4  McL.,  544. 

§  1884.  Residence  of  corporation. —  The  residence  of  a  corporation  is  confined  to  the  state 
or  states  which  creates  it.     Hume  v.  P.,  C.  &  St.  L.  R'y  Co.,  8  Biss.,  31. 

§  1885.  A  corporation  chartered  by  Virginia  continues  to  b^  a  corporation  of  that  state, 
notwithstanding  its  operations  were  chiefiy  in  West  Virginia,  which  was  made  a  state  after 
the  charter  was  granted,  such  company  never  having  taken  stex>3  to  make  itself  a  West  Vir- 
ginia corporation.     Kanawha  Coal  Co.  v.  Kanawha  &  Ohio  Coal  Co.,  7  Blatch.,  391. 

§  1886.  A  private  corporation  resides  where  its  principal  office  is  located.  Its  residence  de- 
pends, not  upon  the  habitation  of  its  stockholders,  but  on  the  official  exhibition  of  its  legal 
and  local  existence.     Lyman,  V.  &  R.  Co.  v.  Southard,  12  Blatch.,  405. 

g  1S87.  Presumption  as  to  citizenship  of  members. —  It  is  a  presumption  that  cannot  be 
rebutted,  that  if  a  corporation  has  a  legal  existence  in  a  state,  its  individual  members  are  citi- 
zens of  the  state.    Park  Bank  v,  Nichols,  4  Biss.,  815. 
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§1888.  Bnsiness  of  railroad  company,  where  carried  on.— The  business  of  a  railway 
company  can  only  be  done  where  the  railway  is,  or  is  to  be,  constructed,  maintained  and 
operated.    In  re  Alabama  &  Chattanooga  R'y  Co.,  9  Blatch.,  330. 

§  1889.  A  corporation,  not  a  citizen. —  A  corporation  is  not  a  *'  citizen,"  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states.  Paul  v.  Virginia,  8  WalL,  108; 
Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.,  566. 

§  1891).  State  as  a  stockholder. — A  state,  by  taking  stock  in  a  corporation,  lays  down  its 
sovereignty,  and  has  no  rights  or  powers  respecting  coi-porate  powers  or  liabilities  other  than 
those  granted  in  the  charter.     Curran  v.  State  of  Arkansas,  15  How.,  804  (§,:J  1316-29). 

§  1891.  A  state,  by  taking  stock  in  a  business  corporation,  consents  to  and  may  be  sued  in 
matters  arising  out  of  such  corporate  transaction.  A  decision  upon  tliis  point  by  the  state 
court  will  be  followed  by  federal  courts.    Ibid, 

§  1892.  Where  a  state  creates  a  bank,  subscribes  to  its  capital  stock  and  deposits  stat«  funds 
in  it,  agreeing  in  its  charter  that  such  funds  shall  be  considered  a  part  of  the  bank's  capital, 
the  state  cannot,  upon  failure  of  the  bank,  assume  the  character  of  its  creditor  and  claim  a 
right  as  its  creditor  to  share  in  the  distributioif  of  its  assets.     Ibid, 

^  1893.  Where  a  state  takes  possession  of  all  the  assets  of  a  bank  in  which  it  is  sole  stock- 
holder, and  by  legislative  act  divests  the  title  of  all  the  bank's  real  estate  and  invests  it  in  the 
state,  these  are  not  acts  for  the  protection  of  the  creditors  of  the  bank.     Ibid. 

g  1894.  A  law  authorizing  and  requiring  a  banking  corporation  to  distribute  its  property 
among  its  stockholders  or  to  transfer  it  to  its  sole  stockholder,  the  state,  leaving  its  bills  unre- 
deemed, impairs  the  obligation  of  the  contracts  contained  in  those  bills  and  is  void.     Ibid. 

^  18i)5.  Where  a  state  is  sole  stockholder  in  a  bank,  the  charter  is  not  such  a  ccmtrar.t  be- 
tween the  state  and  the  corporation  as  is  protected  from  impairment  by  the  constitution  of 
the  United  States.    Ibid. 

§  1896.  In  an  action  for  money  had  and  received,  instituted  to  recover  the  amount  of  a 
deoosit  made  in  the  Bank  of  the  Comrhon wealth  of  Kentucky,  the  fact  that  the  state  of  Ken- 
tucky was  sole  proprietor  of  the  stock  of  the  bank  is  not  sufficient  to  ground  a  plea  to  the 
jurisdiction.  Such  a  suit  is  not  virtually  an  action  against  a  sovereign  state.  Bank  of  Ken- 
tucky V.  Wister,  2  Pet.,  818. 

^  1897.  If  a  state  did  exercise  its  powers  in  and  over  a  bank,  or  impart  to  it  its  sovereign 
attributes,  it  would  be  hardly  possible  to  distinguish  the  issue  of  the  paper  of  audi  a  bank 
from  the  direct  issue  of  bills  of  credit.    Ibid. 

§  1898.  United  States  as  a  stockholder  —  Limitations.— The  fact  that  the  United  States  is 
a  stockholder  in  a  corporation  does  not  prevent  the  statute  of  limitations  from  operating 
against  the  company.     Bank  of  United  States  v.  M'Kenzie,  2  Marsh.,  393. 

§  1899.  Derise  to  a  ot)rporation. —  A  devise  to  a  corporation  to  be  created  by  the  legisla- 
ture, composed  of  the  several  officers  designated  in  the  will  as  trustees,  to  take  the  estate  and 
execute  the  trust,  is  a  valid  executory  devise.  It  is  to  take  effect  in  future  upon  the  corpora- 
tion being  created,  and  such  contingency  is  not  too  remote.  Inglis  v.  Sailor^'  Snug  Elarbor,  S 
Pet.,  114. 

§  1900.  The  incorporation  of  a  voluntary  association  subsequent  to  a  devise  to  it,  which  it 
was  unable  to  take  for  the  reason  of  its  non-incorporation,  does  not  render  the  devise  valid. 
Trustees  of  the  Philadelphia  Baptist  Association  v.  Hart,  4  Wheat.,  27. 

§  l.iOl.  Decision  of  state  court  as  to  the  Yalidity  of  corporation  binding:  on  federal 
courts. —  Where  a  state  court  has  passed  upon  the  question  whether  a  body  claiming  t^  exer- 
cise corporate  powers  has  the  right  so  to  do,  such  decision  is  conclusive  of  the  power  of  the 
company  whenever  the  question  is  raised  in  a  federal  court.  Secombe  v.  Railroad  Co.,  23 
Wall.,  117. 

§  1902.  State  decisions  binding  on  federal  eoarfs.— The  decision  by  a  state  supreme  court, 
that  a  link  forming  part  of  a  railway  was  owned  by  the  Pennsylvania  Company,  held  binding 
upon  a  federal  court.    Lathrop  v.  Junction  R.  Co.,*  4  Fed.  R.,  41. 

§  1908.  Construction  of  charter  by  state  and  federal  courts.— A  construction  by  the 
supreme  court  of  a  state  of  a  charter  of  a  corporation  created  by  such  state  is  binding  npoa 
federal  courts.    Hawes  v.  Contra  Costa  Water  Co.,*  5  Saw.,  287. 

§  1904.  Injanction. —  The  circumstance  that  a  defendant  company  is  acting  as  a  corpora- 
tion for  making  a  road,  canal  or  other  improvement  is  not  a  good  objection  to  the  granting^ 
of  an  injunction.    Bonaparte  v.  Camden  &  Amboy  R'y  Co.,  1  Bald.,  205. 

§  1905.  Injanction  by  consent  in  improper  case.— An  order  for  an  injunction  against  a 
corporation,  or  a  receiver,  cannot  be  granted  in  an  improper  case,  even  with  the  consent  of 
both  parties  to  the  suit,  and  especially  where  the  rights  of  third  parties  are  concerned. 
Whelply  V.  Erie  R'y  Co.,  6  Blatch.,  271. 

§1903.  Sale  of  corporate  property  enjoined*— The  sale  of  property  of  a  corporation 
levied  on  under  execution  will  be  restrained  in  equity,  where  the  property  itself  is  of  very 
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little  Tahie,  and  the  sale  would  destroy  the  nsefulness  df  a  very  valuable  franchise,  and  there- 
by impair  the  rights  of  other  creditors,  and  destroy  the  property  of  the  stockholders.  Que 
V,  Tide  Water  Canal  Co.,  34  How.,  %7r. 

§  1S07.  Ii^niietlon  served  on  treasurer  binds  him.— An  injunotion  against  a  corporation, 
if  served  on  the  treasurer,  or  on  any  director,  would  bind  such  person  to  obedience.  And 
even  without  such  service,  knowledge  by  the  officer  of  the  existence  of  the  injunction  would 
bind  him  to  obodience.     Hatch  v.  Chicago,  etc.,  R.  Co.,  6  Blatch.,  105. 

§  1908.  Notice  of  application  for  inJaDCtion.— Notice  to  a  corporation  at  its  office,  is 
notice  to  its  directors,  within  the  meaning  of  the  United  States  statute  requiring  reasonable 
previous  notice  of  an  application  for  injunction  to  be  given  the  adverse  party.  Brown  v. 
Pacific  Mail  Steamship  Co.,  5  Blatch.,  535. 

§  1909.  The  service  of  notice  of  an  application  for  injunction,  at  the  office  of  a  corpora- 
tion, cannot  be  considered  as  service  on  such  shareholders  of  the  corporation  as  are  not 
directors  of  it.    Ibid, 

§  1910.  Acts  of  treasurer  binding  on  the  eorporation.—  A.  had  a  right  by  contract  to  sell 
and  assign  certain  patents,  if,  after  notice  and  an  opportunity  to  purchase  tbera,  a  company 
deciin<Hl  to  do  so,  iEind  assented  to  A.'s  sale  and  asaignment.  A.  received  a  proposition  to 
purchase  from  B.,  and  gave  notice  thereof  to  the  treasurer  of  the  company,  who  assented  to 
the  sale  and  assignment  to  B.,  upon  payment  to  the  company  of  91|000.  This  money  was  paid 
to  the  company  and  accepted  by  its  treasurer,  who  entered  the  transaction  on  ttie  company's 
books.  It  never  offered  to  return  the  money  or  in  any  way  repudiate  the  act  of  its  treasurer, 
either  in  receiving  the  draft  for  $1,000  or  procuring  it  to  be  discounted,  or  in  applying  the 
avails  to  its  benefit.  Held,  that  the  company,  as  against  B..  had  no  right  to  use  the  invention 
patented  and  assigned  to  B.,  and  that  it  would  be  restrained,  by  injunction,  from  so  doing* 
New  England  Car  Spring  Co.  r.  Union  India  Rubber  Co.,*  4  Blatch.,  1. 

§  1911.  Notice  to  corporation,  how  given. —  Notice  to  a  corporation  can  only  be  given  by 
oommunicatiDg  it  to  some  agent  of  the  corporation  authorized  to  receive  it.    Ibid, 

%  1918.  Notice  to  a  corporation  of  an  opportunity  to  sell  a  patent,  intended  to  enable  it  to 
avail  itself  of  an  option  to  purchase  such  patent,  need  not  be  given  in  writing.    Ibid. 

§  1913.  Notice,  an  estoppel. —  Where  a  corporation  has  notice  and  an  opportunity  to  pur- 
chase a  patent,  it  is  not  necessary,  in  order  to  enable  the  vendor  to  sell  it  to  some  one  else, 
that  the  direcfbrs  should,  either  by  vote  or  otherwise,  do  any  act  to  enable  the  vendor  to 
make  the  scUe  to  another  person.  All  that  is  necessary  is,  that  ^ey  should  neglect  to  make 
the  purchase.  This  will  be  considered  a  waiver  of  further  opportunity  to  purchase,  and  will 
estop  them  from  insisting  upon  a  right  to  purchase  after  sale  to  a  third  person  buying  with- 
out notice  fcr  value  and  in  good  faith.    Ibid, 

§  1914.  Estoppel.—  Corporations,  as  well  as  individuals,  can  be  estopped  from  denying 
that  they  have  done  certain  acts  when  they  had  the  corporate  power  to  do  them.    Ibid, 

§  1915.  Knowledge  of  officers  —  Aets  binding.^  When  the  owner  of  a  vessel  is  a  corpora- 
tion, the  privity  or  knowledge  of  the  managing  officers  of  the  corporation  must  be  regarded 
as  the  privity  and  knowledge  of  the  corporation  itself.  Lord  v.  G.,  N.  &  P.  S.  Co.,  4  Saw., 
801.  The  individual  bankruptcy  of  an  officer  of  a  corporation,  which  is  not  in  bankruptcy, 
does  not  incapacitate  him  from  exercising  his  functions  as  such,  nor  render  inoperative  the 
acts  of  the  corporation  done  through  him.  Where  the  law  under  which  a  corporation  exists 
requires  its  president  to  be  a  stockholder,  but  makes  no  provisions  for  vacating  his  office  if 
lie  ceases  to  be  such,  a  bankrupt  president  continues  to  be  d^  facto  president,  and  his  acts  as 
such  bind  the  corporation.    Atlas  Nat.  Bank  v,  F.  B.  Gardner  Co.,*  8  Biss.,  587. 

§  1916.  Service  on  corporation,  how  made.-— Service  upon  a  corporation,  in  order  to  bring 
it  into  court,  must  be  made  under  a  statute  of  the  United  States,  not  under  a  state  statute. 
Hume  V.  P.  C.  &  St  L.  R'y  Co.,  8  Biss.,  31. 

^  1917.  Service  of  sammons  on  reputed  director.— Service  of  a  copy  of  summons  and 
declaration  on  J.  S.,  "reputed  to  be  one  of  the  directors  of  the  company,  the  defendant,*' 
held,  sufficient,  it  being  shown  that  the  director  was  in  fact  such  an  officer  when  the  com- 
pany's railroad  was  leased,  and  it  being  presumed  that  his  official  relation  as  director  to  the 
company  existed  when  the  summons  was  served.     Railroad  Co.  v.  Brown,  17  Wall.,  450. 

§  1918.  Proper  officer  to  receive  payment.— The  treasurer  of  a  company  is  the  proper 
agent  to  whom  a  payment  to  it  should  be  made,  and  is  the  proper  agent  to  whom  knowledge 
should  be  communicated  for  what  purpose  such  payment  is  made.  New  England  Car  Spring 
Co.  V,  Union  India  Rubber  Co.,*  4  Blatch.,  1. 

§  1919.  Capacity  to  sue  admitted.—  Notwithstanding  the  old  rule  that  a  corporation  suing 
must  prove  its  corporate  existence,  a  plea  of  the  general  issue  admits  its  capacity  to  sue,  as 
does  also  going  to  trial  on  the  merits.    United  States  v.  Insurance  Companies,  22  Wall.,  100. 

g  1920.  Power  of  corporation  as  party  to  an  action.—  Where  a  corporation  is  a  party  to 
an  action  in  court,  it  may  take  any  step  which  an  individual  might  to  bring  the  suit  to  judg- 
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ment.    It  in  bound  by  the  actioa  of  its  attorney  of  record  agreeing  to  refer  the  cause  to  arbi- 
trators.    Alexandria  Canal  Co.  v.  Swann,  5  How.,  83. 

§  1^J21.  Suit  against  corpora tioD  on  account  stated  by  treasurer.— It  is  held  that  a  cor- 
poration aggregate  may  be  sued  on  an  account  stated  by  their  treasurer,  without  ezamining 
him  as  a  witness.  .  Davis  v.  Georgetown  Bridge  Co.,  1  Cr.  C.  C,  147. 

§  1922.  Authority  to  sue  in  behalf  of  corporation.—  A  suit  begun  by  the  general  solic- 
itor of  a  corporation  will  be  dismissed  where  he  has  not  been  authorized  by  the  articles  of 
Incorporation  or  the  by-laws  to  bring  suits,  and  the  board  of  directors  have  neither  authorized 
nor  ratified  such  suit.  Des  Moines  &  Minnesota  R.  Co.  v,  Chicago  &  Northwestern  R.  Co.,* 
2McC.,5:31. 

§  1923.  Authority  to  appear  for  corporation.— It  seems  that  it  is  not  necessary  that  the 
authority  of  an  attorney  to, appear  for  a  corporation  be  under  seal,  nor  is  the  production  of 
authority  to  appear  any  more  necessary  in  case  of  a  corporation  than  in  the  case  of  a  natural 
person.     Osborn  v.  Bank  of  United  States,  9  Wheat.,  829. 

§  1924.  Set-off  on  note  giren  to  corporation.—  The  g^uarantor  or  surety  (indorser)  on  a 
note  given  by  an  insi^ance  agent  to  his  company  for  a  loan  of  money  cannot,  in  an  action  at 
law  upon  such  note,  set  off  commissions  earned  by  such  agent  on  premiums  collected  by  him. 
Mutual  Ufe  Ins.  Co.  v.  Wilcox,  8  Biss.,  208  (§;$  878,  874). 

§  1925.  Right  of  receirer  to  sue  in  a  foreign  state.—  It  is  perhaps  true  that  a  duly  ap- 
pointed and  authorized  receiver  of  a  corporation  may  sue  in  another  state.  This  power 
arises  from  comity,  in  the  absence  of  special  statute  regulations,  and  it  is  in  general  subordi- 
nate to  the  rights  of  local  creditors  as  respects  property  in  the  jurisdiction  where  the  suit  ia 
brought.    Chandler  v,  Siddle,  8  Dill.,  477. 

g  1926.  Judgment  against  corporation  in  foreign  state.—  A  corporation  may  appoint 
an  attorney  to  appear  for  it  when  sued  in  a  foreign  state,  and  a  judgment  obtained  against  it 
upon  such  appearance  would  be  perfect  and  complete.  (Per  Hunt  and  Fisld,  JJ.)  Tioga 
Railroad  v.  Blossburg  &  Coming  Railroad,  20  Wall.,  141. 

§  1927.  Bankrupt  treasurer  with  funds  of  the  company —  Set-off.- The  treasurer  of  an 
insurance  company,  who  becomes  bankrupt  with  funds  of  such  company  in  his  hands,  can- 
not set  off  against  its  claim  for  them  a  sum  due  under  a  policy  of  insurance  held  by  him. 
Bcammon  v,  Kimball,  5  Biss..  431  (§§  23(^234). 

§  192S.  Statute  relating  to  proceedings  against  corporations  not  repealed.—  The  act  of 
Pennsylvania,  1870,  does  not  repeal  any  of  the  preliminaries  before  levy  and  sale,  required  by 
section  72  of  the  act  of  1836  in  proceeding  against  corporations,  but  is  in  addition  thereto. 
Fox  V,  Hempfield  R.  Co.,*  2  Abb.,  151. 

§  1929.  Sale  of  franchise  under  execution.-  The  franchise  of  a  corporation  cannot  be  sold 
under  execution  at  common  law.    Que  v.  Tide  Water  Canal  Co.,  24  How.,  257. 

g  1939.  Property  of  eorporation  under  Judicial  control,  not  aubject  to  execution. — 
Where  the  supreme  court  of  a  state  has,  by  its  decree  and  authorized  oflScer,  taken  judicial 
control  of  the  property  and  franchises  of  a  corporation,  and  ordered  their  sale,  they  cannot 
be  taken  in  execution  by  process  from  any  other  jurisdiction;  and  if  so  taken,  the  court 
issuing  the  execution  will  set  it  aside  on  motion.     Fox  v.  Hempfield  R.  Co.,*  2  Abb.,  151. 

§  1931.  Assets  not  subject  to  levy,  reached  by  equity.- Where  the  assets  of  a  corporation 
are  not  subject  to  levy,  a  creditor's  remedy  is  by  bill  in  equity  to  collect,  marshal  and  distribute 
Buch  assets.    Irons  v.  Manufacturers'  Nat.  Bank,  6  Biss.,  804. 

§  1932.  Order  by  the  president  to  Issue  execution.-  The  charter  of  the  Bank  of  Colum- 
bia, which  gives  the  president  thereof  power  to  order  the  issue  of  execution  in  certain  cases 
on  not&s  due  the  bank,  does  not  make  such  order  as  effectual  as  a  judgment  of  a  court,  and  a 
second  execution  cannot  be  issued  on  the  same  order.  Bank  of  Columbia  v.  Baker,  3  Cr.  C. 
C,  433. 

§  1933.  notary  fees. —  Under  the  section  in  the  charter  of  the  Bank  of  Columbia  which 

authorizes  the  president,  upon  the  non-payment  of  a  note,  made  expressly  negotiable  at  that 
bank,  to  order  execution,  **  on  which  the  debt  and  costs  may  be  levied  by  selling  the  proper^ 
of  the  defendant  for  the  sum  mentioned  in  said  note,"  '*  provided  "  the  president  shall  ''make 
oath,''  '*  ascertaming  whether  the  whole  or  what  part  of  the  debt  due  to  the  bank  "  **  on  said 
note'*  **  is  due,"  a  notary's  fee  for  the  protest  of  the  note  cannot  be  included.  Reasonable 
attorney's  fee,  and  interest  up  to  the  time  of  ordering  the  execution,  may  be  included.  Bank 
of  Columbia  v.  Bunnel,  2  Cr.  C.  C,  808. 

§  1934.  Sale  of  corporate  property  under  a  deed  ojT  trust  — Bight  of  stockholders  to  set 
it  aside. —  A  deed  of  trust  of  the  property  of  an  express  company  authorized  the  trustees  to 
sell  the  property  conveyed  in  default  of  payment  of  the  money  it  was  intended  to  secure. 
The  statute  of  the  state  of  Kansas,  under  whose  laws  this  deed  of  trust  was  made  aod  fore- 
closed, required  all  foreclosures  relating  to  real  and  personal  property  to  be  made  in  the  di;9- 
trict  coui'ts  of  that  state.    The  sale,  however,  was  made  directly  by  the  trustees  without  the 
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intervention  of  a  court.  The  sale  was  made  March  22,  1863,  and  the  property  then  delivered 
to  the  purchaser,  who  was  a  creditor  of  the  company.  Subsequently,  on  July  7,  1863,  two 
stockholders  brought  suit,  in  behalf  of  themselves  and  all  other  stockholders  who  might  come 
In  and  take  part  in  the  litigation,  to  set  aside  such  sale  and  compel  an  accounting.  The  Inter- 
ests of  the  two  stockholders  were  very  small,  they  owning  but  three  hundred  and  eighty-one 
out  of  ten  thousand  shares.  No  portion  of  their  stock  had  been  fully  paid  up.  The  trustees 
had  possession  of  the  property  sold  under  the  deed  of  trust  for  four  months  before  the  sale, 
during  all  of  which  time  it  was  advertised  for  sale,  and  for  a  part  of  which  time  one  of  the 
complaining  shareholders  was  a  director  in  the  company,  but  neither  of  them  tendered  the 
money  to  the  creditor  to  secure  whom  the  deed  of  trust  had  been  given  and  for  the  payment 
of  whom  the  sale  was  about  to  be  made,  ror  sought  to  restrain  it.  The  company  refused  to 
join  in  tlie  two  stockholders*  proceeding  to  set  aside  the  sale.  The  creditor  to  satisfy  whom 
the  sale  was  made  had  a  valid  claim  large  enough  to  absorb  all  of  the  property  of  the  com- 
pany even  should  the  sale  be  set  aside.  Under  these  circumstahces,  held,  that  inasmuch  as 
the  property  of  the  company  consisted  of  horses,  coaches  and  other  personal  property  ap- 
propriate to  carrying  mail  and  to  the  carrying  business  generally,  and  had  been  delivered  to 
the  purchaser  under  sale  and  used  by  him  long  before  the  bill  in  the  case  had  been  filed,  a 
decree  to  enjoin  the  use  of  that  property  or  for  its  restoration  to  the  company,  or  to  prevent 
interference  with  it,  would  be  nugatory,  and  hence  an  accounting  could  only  be  ordered,  if 
ajiy  decree  at  all  were  to  be  made  in  favor  of  the  complainants.  Held,  also,  that  inasmuch 
as  the  interests  of  the  complaining  stockholders  were  small,  and  they  were  not  joined  by  the 
corporation  or  any  other  shareholders  in  their  suit,  and  had  made  no  efforts,  either  by  pay- 
ment on  the  shares  or  by  any  other  means,  to  raise  the  money  and  prevent  the  sale»  and  had 
made  no  effort  to  redeem  the  property,  no  decree  whatever  in  their  favor  could  be  made. 
Samuels  v.  HoUiday,*  McCahon,  214. 

§  It  85.  A  corporation  and  its  shareholders  are  distinct  legal  persons,  and  can  sue  and  be 
sued  by  each  other  when  there  is  cause  of  action.  (Affirming  Dodge  v.  Woolsey,  18  How., 
831.)    Ibid. 

§  1936.  Presumption  relative  to  trustees. —  The  persons  named  in  the  charter  of  the 
Georgetown  Free  School  and  Orphan  Asylum  were  trustees  of  the  Oeorgetown  Free  School. 
Held,  that  it  would  be  presumed  such  trustees  were  the  persons  at  whose  instance  the  charter 
was  granted.    Newton  v.  Carbery,  5  Or.  C.  C,  636. 

g  li>37.  Presumption  of  title  as  between  the  corporation  and  its  president.—  In  an  action 
to  recover  the  proceeds  of  certain  cotton  seized  by  the  government  and  sold,  where  it  was 
shown  that  the  cotton  belonged  either  to  the  claimant  individually,  or  to  an  insurance  com- 
pany of  which  he  was  president,  it  was  held  that  the  presumption  would  be  in  favor  of  the 
insurance  company  rather  than  of  its  president.     Wilbur  v.  United  States,*  7  Ct.  01.,  490. 

g  1938.  Bill  by  United  States  against  creditors  of  the  oorp3ratlon  after  the  charter  has 
ex  pi  led. —  After  the  charter  of  a  bank,  which  was  debtor  to  the  United  States,  has  expired, 
the  United  States  cannot  maintain  a  bill  against  the  creditors  of  the  bank,  when  there  had 
been  no  assignment  to  the  United  States  before  the  expiration  of  the  charter.  United  States 
V,  Alexander,  4  Or.  0.  O.,  311. 

§  IdSX  Liability  of  surety  on  the  bond  of  a  corporation.--  A  surety  on  the  bond  of  a 
corporation  which  is  never^ forfeited  is  not  ** under  a  liability"  for  the  company.  Oorbett  v. 
Woodward,  5  Saw.,  418. 

^  194X  Promissory  note  guarantied  by  corporation,  position  of  accommodation  in- 
dorsdr. —  An  accommodation  indorser  of  a  promissory  note  does  not  assume  any  liability  for 
a  corporation  which  subsequently  guaranties  its  payment,  nor  does  he  become  a  creditor  of 
the  corporation.    Ibid. 

%  1941.  Insolvency  of  corporation  determinable  in  equity.—  The  insolvency  of  a  corpo- 
ration by  reason  of  the  invalidity  of  its  organization  or  the  subscription  to  its  stock  may  be 
determined  in  equity  whenever  it  becomes  necessary  for  the  parposes  of  the  suit.  Newby  v, 
Oregon  Oent.  R.  Co.,»  Deady,  610. 

§  1942.  Salvage,  when  vessel  is  owned  by  corporation.—  It  is  not  a  valid  objection  to  a 
claim  for  salvage  that  the  vessel  was  owned  by  a  corporation  which  could  not  personally  par- 
ticipate in  the  saving.    The  Blackwell,  10  Wall.,  1. 

§  1948.  Minutes  as  evidence  of  agency. —  Minutes  of  the  proceedings  of  a  meeting  of  a 
company  (proved  by  a  witness  to  be  such)  are  competent  evidence  against  a  stranger  of  the 
appointment  of  an  agent  recorded  in  such  minutes.     Bradley  v,  McKee,*  5  Or.   O.   O., 

298. 

§1944.  Obligation  in  accepting  a  franchise.— A  franchise  granted  to  a  corporation 
must  be  taken  with  its  burdens  as  well  as  its  benefits  or  it  must  not  be  taken  at  all  If  a 
structure  which  is  authorized  cannot  be  constructed  as  authorized,  it  should  not  be  con- 
structed at  all*    Mason  v.  Boom  Oo.,  3  Wall.  Jr.,  256.  , 
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§  1915.  Holders  of  bonds  grlyon  In  pajment  of  property  pnrcliased  of  a  bank,  not  stoek- 
holders  in  the  bank. —  The  charter  of  a  baak  provided  that  it  should  have,  for  a  certain  time, 
the  ezehisive  right  to  furnish  vmter  to  a  certain  city,  and  that  at  the  end  of  that  time  the 
city  might  purchase  the  water-works  and  issue  its  bonds  therefor  in  a  certain  prescribed  man- 
ner. The  bonds  were  issued  on  the  terms  prescribed,  and  the  bank  charter  expired  by  its 
own  limitation.  Held,  that  the  holders  of  the  bonds  did  not  become  stockholders  in  the 
bank,  and  that  a  small  minority  (less  than  one-third)  of  the  bondholders  could  not  maintain  a 
suit  to  rescind  the  sale  without  the  consent  of  the  others.  Sala  v.  City  of  New  Orleans,  3 
Woods,  196. 

§  1046.  Interest  eertiflcat^s,  a  diridend  in  scrip,  within  the  meaninir  of  the  reTenve 
laws. —  A  railway  company,  by  a  resolution  reciting  that  it  had  made  large  expenditures,  equal 
to  eighty  per  cent,  of  its  capital  stock,  and  that  its  stockholders  were  entitled  to  something 
to  show  for  such  expenditures,  decided  to  issue,  and  did  issue,  '*  interest  certificates**  to  its 
stockholders,  to  the  amount  of  eighty  per  cent,  of  their  respective  interests.  These  certifi- 
cates certified  that  the  person  to  whom  they  were  issued,  **  being  the  holder  of shares  of 

stock,  is  entitled  to  $  - — ,  payable  ratably  with  the  other  like  certificates  at  the  pleasure  of 
the  company,  out  of  its  future  earnings,  with  dividends  thereon  at  the  same  rates  and  times 
as  dividends  should  be  paid  upon  the  capital  stock  of  the  company.**  The  certificate  was 
transferable  upon  the  books  of  the  company,  and  had  the  same  transfer  blank  as  certificates 
of  stock.  Held,  that  this  was  a  dividend  in  scrip,  within  the  meaning  of  the  internal  revenue 
laws.     Bailey  v.  Railroad  Co.,  22  Wall.,  629. 

§  1947.  Membership  in  stock  exehange,  belonging  to  a  bankmpt,  distributed  among  the 
other  members,  not  illegal  preference. —  Where  a  membership  in  the  San  Francisco  Stock 
Exchange  has  been  sold,  and  its  proceeds  wholly  distributed,  pro  rata,  among  a  bankrnpt*s 
creditors,  who  are  members  of  the  exchange,  and  there  is  no  residuum  left  for  creditors 
who  are  outside  the  board,  sale  and  application  of  proceeds  is  not  a  preference  of  creditors, 
within  the  prohibition  of  the  bankmpt  law,  and  no  part  of  the  sum  so  distributed  can  be 
recovered  by  the  assignee  in  bankruptcy.     Hyde  v.  Woods,*  2  Saw.,  655. 

§  194S.  Statutes  of  mortmain.—  None  of  the  English  statutes  of  mortmidn  have,  or  ever 
had,  any  operation  in  Pennsylvania.  They  were  mere  statutes  of  policy,  in  contravention 
of  the  common  law,  and  were  passed  to  prevent  the  king  and  mesne  lords  from  being  de- 
prived of  their  feudal  and  seignoral  rights  accruing  by  prerogative  and  tenure.  Miller  v. 
Lerch,  1  Wall.  Jr.,  215. 

§  1949.  Lands  held  by  corporation.—  Lands  held  by  corporations  may,  in  general,  be  aliened 
and  taxed  as  lands  held  by  natural  persons  are,  and  the  state  loses  none  of  her  prerogatives 
over  them,  except  the  possible  chance  of  an  escheat  or  collateral  inheritance  tax.    Ibid. 

§  1950.  LonisTille  and  Portland  canal  —  Its  resources  and  credits  —  Enlargement  of  its 
works— Position  of  its  creditors— Interest  of  the  United  States  and  its  directors  — 
Bights  of  bondholders. —  In  1825  the  Louisville  &  Portland  Canal  Company  was  created  by 
the  Kentucky  legislature,  to  construct  a  canal  around  the  falls  of  the  Ohio  river,  with  a  capi- 
tal stock,  and  authorized  to  levy  tolls  on  vessels  passing  through  the  canal.    Subsequently  the 
capital  stock  was  increased  and  the  United  States  became  a  large  stockholder.    The  canal 
was  constructed,  and  in  1842  a  plan  was  inaugurated  by  which  the  surplus  revenues  of  the 
canal  were  to  be  expended  in  purchasing  it»stock,  excepting  such  as  was  held  by  the  United 
States.    In  1855  all  the  shares  other  than  those  held  by  the  United  States  had  been  bought  in, 
and  in  accordance  with  the  plan  the  federal  government  was  notified  to  this  effect,  and  of  the 
i*eadiues8  of  the  corporation  to  transfer  the  stock  and  the  custody  of  the  canal  to  the  United 
States  as  soon  as  the  department  of  the  treasury  was  prepared  to  receive  it.    No  formal  act, 
either  of  congress  or  of  the  department,  accepting  this  transfer  was  made.    On  the  contrary, 
the  secretary  of  the  treasury,  in  reply  to  the  notification  of  the  company,  requested  it  to  con- 
tinue its  organization  by  retaining  a  share  of  stock  for  each  director  to  maintain  his  eligibility, 
and  to  manage  the  affairs  of  the  canal  as  theretofore.    This  was  done,  &ve  shares  of  stock  being 
retained  to  qualify  directors.   It  becoming  apparent  about  this  time  that  the  demands  of  com- 
merce required  the  enlargement  of  the  canal,  the  state  legislature  in  1857,  and  congress  in 
18C0,  by  joint  resolution,  authorized  the  company  to  extend  and  enlarge  the  canal  and  to  con- 
tract a  debt  for  that  purpose.    The  joint  resolution  protected  the  United  States  from  liability 
from  the  debt  to  be  incurred  in  enlarging  the  canal,  and  declared  that  when  it  was  completed 
and  paid  far,  no  more  tolls  should  afterwards  be  collected  than  were  necessary  to  keep  it 
in  repair  and  pay  for  its  superintendence  and  management.    A  large  debt  was  cnated, 
evidenced  by  bonds  of  the  canal  company,  secured  by  mortgage ;  and  besides  this,  the  govern- 
ment of  the  United  States  expended  a  million  of  dollars  upon  the  canal.    Subsequently  con- 
gress made  an  appropriation  to  continue  work  upon  the  canal,  and  at  the  same  time  restricted 
the  tolls  chargeable  for  passage  through  such  canal  to  five  cents  per  ton.    United  States  en- 
gineers, acting  under  this  law  of  congress,  were  proceeding  with  their  work  upon  the  canal, 
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when  the  directorp  of  the  corporation,  conceiving  that  to  allow  such  officers  so  to  proceed 
would  be  an  acceptance  of  the  act  appropriating  monej  and  restricting  the  tolls,  and  would 
make  it  impossible  for  the  directors  to  pay  the  interest  and  principal  of  the  bonded  debt  of 
the  canal,  compelled  the  engineers  and  their  workmen,  by  physical  force,  to  stop  work, 
whereupoQ  the  United  States  applied  for  an  injunction  to  enjoin  the  canal  company  from  in- 
terfering with  its  engineer,  officers,  and  the  person  with  whom  they  had  contracted  for  the 
work  of  making  the  repairs  and  improvements  on  said  caoal.  Held,  that  the  joint  resolution 
of  congress  recognized:  (1)  The  existence  of  the  corporation  called  The  Louisville  &  Portland 
Canal  Coaipany,  (2)  That  i^  had  revenues  and  credits  which  might  be  sufficient  to  enable  it 
to  raise  amounts  for  its  large  and  expensive  works.  (8)  That  it  had  the  right,  or  that  the 
right  was  then  given,  so  far  as  the  United  States  could  give  it,  to  use  these  credits  and  reve- 
nues for  that  purpose.  Held,  further,  that  the  directors  of  that  corporation  occupied  a  very 
peculiar  position,  and  one  widely  difFerent  from  the  directors  of  railroad,  insurance  and  other 
corporations  for  private  gain;  that  the  United  States  was  the  only  stockholder  of  the  corpora- 
tion; that  the  directors  had  really  no  personal  interest  in  the  corporation  or  its  property;  that 
they  were  to  all  parties  what  equity  calls  trustees  without  an  interest,^-  the  depositaries  of  a 
naked  trust;  that  they  held  tliis  trust  and  must  exercise  it  for  the  benefit  of:  (1)  The  holders 
of  the  bonds  secured  by  the  mortgage  authorized  and  placed  under  the  judicial  legislative 
sanction  by  the  legislature  of  Kentucky  and  the  congress  of  the  United  States.  (2}  The 
United  States,  being  the  holder  of  all  the  stock  in  the  corporation,  and  which  had  besides  ex- 
pended $1,000,000  for  the  benefit  of  the  canal ;  and  (3)  The  public,  the  community,  to  whose 
use  free  of  all  charges  but  those  necessary  to  keep  it  in  operation,  the  canal  had  been  solemnly 
dedicated  by  the  legislature  of  Kentucky,  by  the  congress  of  the  United  States,  and  by  the 
action  of  the  corporation  itself,  as  well  as  by  all  the  acts  of  these  parties  from  1842  to  the  present 
time.  Held,  further,  that  the  bondholders  had  a  lien  upon  the  revenues  of  the  canal,  and  a 
right  to  insist  that  the  corporation  should  adjust  its  revenues  so  as  to  make  entirely  safe  the 
payment  of  their  debt  and  its  accruing  interest;  that  congress  could  not  by  legislation  impair 
the  vested  right  of  the  bondholders,  by  restricting  the  amount  of  toll  chargeable  for  passage 
through  the  canal  to  a  sum  so  small  as  to  make  it  impossible  fully  to  pay  sucli  principal  debt 
and  interest  th^eupon.    United  States  v.  Louisville  &  Portland  Canal  Co.,*  1  Flip.,  260. 

g  1  >ol.  Ceutennial  Board  of  FlnaDea— Appropriation  hy  the  goTernment  —  Division  of 
assets. — The  act  of  congress  incorporating  the  Centennial  Board  of  Finance  enacted  "that 
as  soon  as  practicable  after  the  said  exhibition  shall  have  been  closed,  it  shall  be  the  duty  of 
said  corporation  to  convert  its  property  into  cash,  and,  after  the  payment  of  its  liabilities, 
to  divide  its  remaining  assets  among  its  stockholders,  pro  rata,  in  full  satisfaction  and 
discharge  of  its  capital  stock."  A  subsequent  act  made  au  appropriation  to  complete  the 
buildings  and  other  preparations,  but  contained  a  proviso  **  that  in  the  distribution  of  any 
moneys  that  may  remain  in  the  treasury  of  the  Centennial  Board  of  Finance  after  the  pay- 
ment of  its  debts,  .  .  .  the  appropriation  hereinbefore  made  shall  be  paid  in  full  into  the 
treasury  of  the  United  States  before  any  dividend  or  percentage  of  profits  shall  be  paid  to 
the  holders  of  said  stock ;"  and  '*  that  the  government  of  the  United  States  shall  not,  under 
any  circumstances,  be  liable  for  any  debt  or  obligation  of  the  United  States  Centennial  Com- 
mission or  the  Centennial  Board  of  Finance,  or  any  payment  in  addition  to  the  foregoing 
sum.'*  It  was  held,  under  these  acts,  that  the  appropriation  made  by  the  government  must 
be  paid  into  the  treasury  of  the  United  States  before  any  division  of  assets  should  be  made 
among  the  stockholders  in  discharge  of  their  capital  stock.  Eyster  v.  Centennial  Board  of 
Finance,  4  Otto,  500. 

B,   MUNICIPAL    CORPORATIONS. 


I.  Powers,  §(§  195^-2088. 

IL  Licenses,  §§  2084-2096. 
IIL  Destruction    of  Private   Property, 

§§  2099-2105. 
IV.  Municipal  Debts,  §§  2106-2318. 


V.  Streets,  §§  2319-2419. 
VL  Counties,  g§  2420-2481. 
VII.  Officers,  §§  2482-2494. 
VIII.  Miscellaneous,  §§  249^2625. 


I.  Powers. 

Summary—  On/y  such  as  are  granted,  §  1952.—  Bounties  to  soldiers,  §g  1958,  1954.—  Assump- 
sit lies  on  an  implied  promise,  S  1905;  promise  not  implied,  when,  g  1956. —  Reward  for 
arrest  of  criminals,  §§  1957,  lft58.— 0/  t<ixation,  §  1959.— To  borrow  money,  §  I960.— 
To  issue  commercial  paper,  §j5  1961,  1962;  bona  fide  holders,  §§  1962,  1983.—  Validity  of 
warrants,  g§  196P1966.-  Regulation  of  whan^es,  §;§  1967.  1968.— 2»>me8,  §§  1969,  1970.— 
Use  of  property  dedicated  to  public  use;  nuisances,  g§  1971-1973. 
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§  1952.  Only  such  powers  and  rights  can  be  exercised  under  municipal  charters  as  are 
clearly  comprehended  within  their  words,  or  derived  therefrom  by  necessary  implication, 
regard  being  had  to  the  object  of  the  grant.  Any  ambiguity  or  doubt,  arising  out  of  the 
terms  used  by  the  charter,  must  be  resolved  in  favor  of  the  public.  Mintum  v.  Larue, 
§§  1993-05.     See  §  2001. 

§  1953.  Municipal  corporations,  not  possessing  express  authority  from  the  legislature  so  to 
do,  have  no  power  to  contract  for  the  payment  of  money,  either  as  bounties  or  wag^s,  to 
provide  or  enlist  men,  or  for  any  other  expenditure  for  defense.    Burrill  v.  Boston,  gg  1974-77. 

§  1954.  A  contract  to  pay  a  recruiting  officer  $125  per  man  secured  for  military  service, 
construed  not  to  require  payment  of  this  sum  for  each  credit  of  one  man  secured  by  such 
officer,  the  man  credited  having  been  secured  before  the  contract  was  made,  although  cred- 
ited afterwards.     Ibid. 

g  1955.  Assumpsit  lies  against  a  municipal  corporation  upon  an  ii^aplied  promise  to  pay.  Ibid. 

§  1950.  A  promise  to  pay  cannot  be  implied  against  a  municipal  corporation  where  it  pos- 
sesses no  power  to  contract.    Ibid, 

§  1957.  An  offer  of  a  reward  for  the  arrest  and  conviction  of  thieves  who  robbed  the 
treasury  of  a  county  and  for  the  recovery  of  the  money,  made  "  by  order  of  the  board  of 
supervisors,  H.  D.  Lucaa,  chairman,"  is  the  act  of  the  board  of  supervisors  as  a  board,  and 
not  the  act  of  its  members  individually.     Huthsing  v.  Bousquet,  §§  1978-80. 

§  195S.  Such  offer  of  reward  is  ultra  vires  of  the  county  conmiissioners  and  void,  nor  are 
the  commissioners  themselves  personally  liable.    Ibid. 

§  1959.  A  municipal  corporation  usually  has  conferred  upon  it  the  power  of  taxation. 
Mayor  v.  Ray,  g§  1981-86. 

^  1900.  The  power  to  borrow  money  does  not  belong  to  a  municipal  corporation  as  an  inci- 
dent of  its  creation,  but  must  be  conferred  by  legislation,  either  express  or  implied.  Ibid. 
See  §2046. 

§  i931.  There  is  no  authority,  in  the  absence  of  express  or  implied  legislative  sanction,  for 
the  issue,  by  local  civil  authorities,  of  promissory  notes,  bills  of  exchange  and  other  commer- 
cial paper.    Ibid.    See  §  2087. 

§  1902.  Vouchers  for  money  due,  certificates  of  indebtedness  for  services  rendered,  or  for 
property  furnished,  for  the  uses  of  the  city ;  orders  or  drafts  drawn  by  one  city  officer  upon  an- 
other, or  any  other  device  of  the  kind  Used  for  liquidating  amounts  legitimately  due  to  public 
creditors,  are  necessary  instruments  for  carrying  on  the  machinery  of  municipal  administration 
and  for  anticipating  the  collection  of  taxes,  but  are  not  invested  with  the  character  and  inci- 
dents of  commercial  paper  so  as  to  render  them,  in  the  hands  of  bona  fide  holders,  absolute 
obligations  to  pay,  however  irregularly  or  fraudulently  issued,  unless  power  to  issue  such  evi- 
dences of  indebtedness  is  conferred  by  the  legislature,  in  which  case  such  securities  will 
stand  on  the  same  basis  and  be  entitled  to  the  same  privileges  as  public  securities  and  com- 
mercial paper  generally,  without  such  legislative  power.  Parties  who  take  municipal  orders, 
drafts,  certificates  and  other  documents  of  the  sort,  do  so  at  their  peril,  subject  to  all  defenses 
which  may  be  urged  against  them.     Ibid. 

§  1933.  Checks  issued  by  the  mayor  and  recorder  of  a  city,  drawn  on  the  treasurer  of  said 
city,  and  by  him  indorsed,  with  a  fixed  date  from  which  interest  should  run,  received  in  pay- 
ment by  the  collector  of  said  city  for  taxes,  and  by  him  reissued  to  the  treasurer  of  the  board 
of  education,  who  sold  them  at  eighty  cents  on  the  dollar  to  pay  teachers*  salaries,  were  func- 
tus officio  when  accepted  by  the  collector,  who  had  no  right  to  reissue  them ;  hence,  a  bona 
fide  purchaser  cannot  recover  upon  them.    Ibid. 

§  1904.  Where  authority  to  issue  city  warrants  is  in  the  following  terms,  **  Every  warrant 
upon  the  treasury  shall  be  signed  by  the  comptroller  and  countersigned  by  the  mayor,  and 
shall  specify  the  appropriation  under  wfiich  it  is  issued,  and  the  date  of  the  ordinance  making 
the  same.  It  shall  also  tell  from  what  fund  and  for  what  purpose  the  amount  specified  shall 
be  paid,"  held,  that  the  signatures  of  the  mayor  and  comptroller,  a  statement  from  what  fund 
and  for  what  purpose  the  money  was  to  t>e  paid,  and  the  appropriation  under  which  it  was 
issued,  and  the  date  of  the  ordinance  making  the  same,  are  essential  to  the  validity  of  such 
warrant.     Bayerque  v.  City  of  San  Francisco,  g§  1987-90. 

§  1905.  A  warrant  drawn  by  one  municipal  officer  upon  another  is  not  a  bill  of  exchange 
where  payment  is  restricted  to  a  particular  fund.     Ibid. 

§  1903.  Municipal  warrants  are  conditional  payments  of  existing  debts  and  are  not  creative 
of  new  debts.     Ibid. 

%  1967.  A  city  cannot  restrain  a  railway  company  from  building  and  using  a  wharf  under 
a  grant  from  the  state,  although  the  wharf  be  inside  the  city  limits.  Railroad  Co.  v.  EUer- 
nian,  §5$^  19J1-93. 

§  190S.  A  wliarfinger  cannot  restrain  a  railway  company  from  building  and  using  a  com- 
peting wharf,  Qven  though  its  use  be  to  a  certain  extent  ultra  vires  of  the  company.    Ib^iL 
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g  19G9.  Under  a  charter  to  the  town  of  Oakland,  providing  that  **  the  board  of  trustees 
3hall  have  power  to  make  such  by-laws  and  ordinances  as  they  may  deem  proper  and  neces- 
sary," among  other  things,  ''to  layout,  make,  open,  widen,  regulate  and  keep  in  repair  all 
Btreets,  roads,  bridges,  ferries,"  etc.,  ''wharves,  docks,  piers,  slips,"  etc.,  "and  to  authorize 
the  construction  of  the  same,  and  with  a  view  of  facilitating  the  construction  of  wharves 
and  other  improvements,  the  lands  lying  within  the  limits  aforesaid  [that  is,  of  the  cor^ 
poration],  between  high  tide  and  ship  channel,  are  hereby  granted  and  released  to  said  town," 
held,  that  this  did  not  authorize  the  town  of  Oakland  to  grant  an  exclusive  ferry  right  be- 
tween it  and  San  Francisco.    Minturn  v,  Larue,  g§  1993-95.    See  §  2060. 

§1970.  Where  the  crown  or  legislature  aliens  to  a  municipal  corporation  its  whole  power 
to  establish  and  regulate  ferries  within  its  limits,-  the  municipal  body,  in  respect  to  this  legis- 
lation or  public  trust,  represents  the  sovereign  power,  and  may  make  grants  of  ferry  rights 
in  as  simple  a  manner  as  the  sovereign.    Ibid. 

§  1971.  A  city  corporation,  unless  restrained  by  positive  law,  may  dedicate  property  irrev- 
ocably to  public  uses.    Illinois,  eto..  Canal  Ck>.  v.  St.  Louis,  §§  1996-2000.    See  g  2012. 

§  1972.  A  city  may  authorize  the  erection  of  a  grain  elevator  upon  a  public  wharf  irrevo- 
•cably  dedicated  to  public  uses,  but  it  cannot,  without  express  authority  from  the  legislature, 
by  ordinance,  surrender  to  a  private  corporation  its  control  of  such  public  wharf  and  the 
elevator  erected  thereon,  and  the  power  to  regulate  the  use  of  such  elevator  and  wharf  by 
the  public  and  the  prices  chargeable  therefor.    Ibid, 

§  1978.  Only  private  persons  who  sustain  a  special  injury  from  a  public  nuisance  can  enjoin 
ithe  same.    Ibid, 

[Notes.— See  §§  2001-2088. 

BURRILL  17.  CITY  OF  BOSTON. 
(Circuit  Court  for  Massachusetts:  2  Cii£Ford  590^96.    1867.) 

§  1974.  Instruction  that  plaintiff  is  not  entitled  to  recover. 

Opinion  by  Clifford,  J. 

When  the  plaintifTs  case  is  closed  it  is  competent  for  the  defendant  to  present 
snch  a  prayer  for  instruction,  and  be  bas  a  right  to  have  the  matter  determined 
by  the  court.  Such  is  the  settled  practice  of  the  court,  and  experience  has  con- 
firmed its  justice  and  convenience.  The  theory  of  the  motion  is,  that  the 
plaintiff  is  not  entitled  to  recover  in  any  view  of  the  evidence,  and  it  is  never 
granted  unless  such  is  the  opinion  of  the  court.  Plaintiff  is  required  to  intro- 
duce the  whole  of  his  evidence  in  support  of  his  declaration  before  the  defendant 
is  required  to  state  his  defense,  and  if  the  plaintiff  is  not  entitled  to  recover  in 
any  view  of  his  evidence,  it  is  useless  to  proceed  f urtber  in  the  case.  Questions 
of  law  must  be  determined  by  the  court,  and  as  a  general  rule  they  can  be  as 
nnderstandingly  determined  at  that  stage  of  the  trial  as  at  any  later  period. 
The  present  request  is  founded  upon  certain  objections  to  the  right  of  the 
plaintiff  to  maintain  the  suit,  which  it  is  supposed  cannot  be  overcome.  Refer- 
ence will  first  be  made  to  the  objections  taken  to  the  right  to  maintain  the  suit 
upon  the  special  counts.  They  are  all  drawn  upon  the  written  contract  signed 
by  the  mayor,  and  which  reads  as  follows: 

^'In  consideration  that  Charles  Burrill,  of  Brookline,  Mass.,  shall  obtain 
credits  upon  the  quota  of  the  city  of  Boston,  I  hereby  agree  to  pay  to  the  said 
Charles  Burrill  the  sum  of  $125  per  man,  for  each  and  every  full  man  so  credited 
upon  said  quota,  the  money  to  be  paid  to  the  said  Burrill  whenever  he  presents 
to  me  the  official  certificate  from  the  proper  authority,  showing  that  such 
credits  have  been  given.  F.  W.  Lincoln,  Jr.,  Mayor. 

"  May  31,  1864." 

The  substance  of  the  declaration  is,  that  the  defendants  by  that  writing  did 

promise,  undertake  and  agree  to  and  with  the  plaintiff,  that  if  he,  the  plaintiff, 

would  obtain  credits  upon  the  quota  of  the  city,  they  would  pay  him  $125  for 

each  and  every  full  man  so  credited  upon  said  quota,  whenever  he  should  pre- 
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sent  to  the  mayor  official  certificates  that  such  credits  had  been  given.  The 
plaintiff  also  alleges  that  on  the  5tb  of  September,  1864,  he  obtained  credits  on 
the  said  quota  of  six  thousand  five  hundred  and  twenty-nine  full  men,  and  that 
he  did  on  the  same  day  present  the  required  certificates  to  the  mayor.  lie 
accordingly  claims  the  sum  specified  in  the  declaration,  and  alleges  that  the 
defendants  have  refused  to  pay  as  they  promised.  The  first  objection  made  by 
the  defendants  is,  that  the  promise  in  the  writing  declared  on,  having  been 
made  by  the  mayor,  the  action  cannot  be  maintained  against  the  defendant 
corporation ;  but  wo  are  not  able  to  concur  in  that  view  of  the  law.  On  the 
contrary,  we  hold  that  the  action  is  well  brought,  if  the  mayor,  in  executing 
the  instrument,  acted  as  the  agent  of  the  city  council,  and  the  defendants  had 
power  under  their  charter  or  the  laws  of  the  state  to  enter  into  the  contract. 
Ford  V.  Williams,  21  How.,  287;  Higgins  tK  Senior,  8  Mees.  &  W.,  834;  1  Par- 
sons  on  Con.  (5th  ed.),  52.  It  is  obvious  that  the  mayor  could  not  make  such 
a  contract  in  behalf  of  the  city  without  the  assent  of  the  city  council;  and  it 
is  equally  clear  that  the  assent  of  the  city  council,  if  given,  would  be  without 
any  legal  efficacy,  unless  the  corporation  possessed  the  power  tx>  contract  such 
a  pecuniary  obligation.  The  great  question,  therefore,  is  the  question  of  power, 
and  it  is  the  one  first  to  be  considered,  because  if  it  be  determined  against  the 
plaintiff,  it  is  unnecessary  to  inquire  whether  the  mayor  did  or  did  not  act  by 
the  assent  of  the  city  council.  The  argument  for  the  plaintiff  is  that  the  city 
council,  ev«n  if  they  did  not  previously  assent  to  the  contract,  subsequently 
ratified  the  act  of  the  mayor  in  executing  it;  but,  if  the  corporation  possessed 
no  power  to  incur  such  a  pecuniary  obligation,  the  city  council  could  not  effect- 
ually ratify  it. 

§  1975.  Powers  of  mimioipal  corporations  in  MassaohtMetts  to  raise  numey 
hy  taxation;  not  for  purposes  of  defense. 

The  supreme  court  of  the  state  decided  half  a  century  ago  that  towns  were 
restricted  in  their  powers  of  raising  money  and  causing  it 'to  be  assessed  and 
collected  ^'  to  the  cases  of  providing  for  the  poor,  for  schools,  for  the  support 
of  public  worship,  and  other  necessary  charges;"  that  they  had  no  lawful  right 
and  authority  in  their  corporate  capacity  to  raise  money  and  cause  it  to  be 
assessed  upon  the  polls  and  estates  within  the  town  for  the  purpose  of  paying 
additional  wages  to  drafted  or  enlisted  men,  or  for  any  other  expenditure  for 
defense.  The  correctness  of  that  decision  is  not  now  questioned,  and  it  could 
not  well  be,  as  it  has  been  sanctioned  by  a  series  of  subsequent  decisions  coming 
down  to  the  present  time.  They  were  cited  at  the  argument  and  need  not  be 
reproduced,  as,  when  properly  understood,  they  are  all  to  the  same  effect.  The 
express  decision  in  the  leading  case  is,  that  it  is  not  the  corporate  duty  of  the 
town  to  provide  for  defense  in  time  of  war,  because  that  obligation  is  devolved 
upon  the  government,  state  or  national.  Twenty  years  later  the  same  court 
held  that  that  test  was  a  decisive  one  against  all  grants  of  money  liable  to  that 
objection.  Allen  v.  Inhabitants  of  Taunton,  19  Pick.,  485.  The  same  rule 
prevails  in  Maine,  New  Hampshire  and  Connecticut,  as  appears  by  decisions  of 
very  recent  date.  The  settled  rule  in  all  the  states  referred  to  is,  that  it  is  no 
part  of  the  corporate  duty  of  towns,  as  such,  to  provide  for  public  defense  or 
to  raise  money  to  pay  bounties  or  additional  wages  to  volunteers  or  drafted 
men,  and  that  they  have  no  authority  so  to  do  unless  by  an  express  delegation 
of  power  to  them  for  that  purpose  from  the  legislature.  Barker  v.  Dixmont^ 
53  Me.,  576;  Alley  v.  Edgecomb,  53  Me.,  446.  These  decisions  go  further,  and 
decide  that  the  adoption  of  town  boundaries  as  convenient  limits  of  the  sub* 
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districts  in  raising  the  qaota  of  the  state^  imposed  no  new  daties  upon  the 
manicipal  corporations^  which  were  created  for  other  special  purposes.  Ee- 
peated  decisions  of  the  supreme  court  of  the  United  States  have  also  laid  down 
the  rule  that  municipal  corporations  derive  all  their  powers  from  the  source  of 
their  creation,  which  is  the  legislature.  Undoubtedly  the  legislature  may 
authorize  towns  to  raise  money  and  apply  it  for  such  purposes,  and  it  may  be 
that  subsequent  legislation  can  ratify  and  confirm  the  doings  of  towns  in  incur- 
ring such  expenses  not  previously  authorized  by  law.  These  remarks  make  it 
unnecessary  to  refer  to  the  provisions  of  the  charter  of  the  defendants,  as  it  is 
perfectly  clear  that  there  is  nothing  in  those  provisions  to  take  the  case  out  of 
the  general  rule  established  by  the  decisions  of  the  state  court.  Special  ref- 
erence is  made  by  the  plaintiff  to  two  acts  of  the  state  legislature,  as  conferring 
the  power  to  make  the  contract  described  in  the  declaration. 

§  1976*  Recruiting  contraot  conHrited, 

Before  examining  those  enactments,  however,  it  will  be  useful  to  ascertain 
more  definitely  the  true  construction  of  the  c^ntract.  Credits  upon  quotas  are 
required,  and  not  volunteers  or  recruits,  as  is  obvious  throughout  the  contract. 
The  plaintiff  does  not  bind  himself  to  procure  one  ''credit^'  or  one  volunteer 
or  recruit,  but  the  mayor  promises  to  pay  $125  per  man  for  each  and  every  full 
man  credited  upon  the  quota  of  the  city,  if  obtained  by  the  plaintiff.  No  time 
is  fixed  for  its  fulfilment.  In  terms  it  is  not  a  contract  for  a  year,  nor  for  three 
years,  nor  during  the  war,  but  if  it  be  held  to  extead  beyond  the  then  impending 
draft,  is  indefinite  as  to  timeof  fulfilment,  number  to  be  obtained,  and  dura- 
tion. Applied  to  the  subject-matter,  it  is  not  doubted  that  the  word  '^ credit" 
would  include  recruits  or  enlistments,  but  the  contract  could  afford  no  assur- 
ance that  the  deficiencies  in  the  several  wards  would  be  supplied  from  that 
source.  The  second  section  of  the  act  of  congress  of  the  21th  of  February, 
1864,  required  that  the  number  of  men  who  bad  before  entered  the  naval 
service,  and  whose  names  were  borne  on  the  enrollment  list  already  returned 
to  the  provost  marshal,  should  be  taken  into  account  in  ascertaining  and  lulling 
the  quotas  described  in  the  first  sections  of  the  act.  But  there  was  no  pro- 
vision in  any  act  of  congress,  at  the  date  of  the  contract,  authorizing  any  such 
credits  on  quotas  as  were  subsequently  obtained  by  the  plaintiff  in  this  case. 

The  eighth  section  of  the  act  of  the  4th  of  July,  1864,  provided:  "And  be 
it  further  enacted,  that  all  persons  in  the  naval  service  of  the  United  States 
who  have  entered  said  service  during  the  present  rebellion,  who  have  not  been 
credited  to  the  quota  of  any  town,  district,  ward  or  state,  by  reason  of  their 
being  in  said  service,  and  not  enrolled  prior  to  February  24,  1864,  shall  be  en- 
rolled and  credited  to  the  quotas  of  the  town,  ward,  district  or  state  in  which 
they  respectively  reside,  upon  satisfactory  proof  of  their  residence  made  to  the 
secretary  of  war." 

Satisfactory  proof  of  residence  was  required  by  that  act  to  be  made  to  the 
secretary  of  war,  and  he  accordingly  referred  the  list  prepared  by  the  plaintiff 
to  the  commission  mentioned  in  the  evidence,  as  a  means  of  complying  with 
that  provision.  Becruits  might  have  been  obtained  at  any  time  after  the  date 
of  the  contract,  but  the  plaintiff  did  not  obtain  any,  and  it  is  clear  the  contract 
did  not  require  anything  but  credits.  Sufficient  has  been  remarked  to  show 
the  general  characteristics  of  the  contract,  and  to  prepare  the  way  for  the  in- 
quiry, whether  either  of  the  acts  of  the  legislature  referred  .to  afford  any  sup- 
port to  the  theory  that  the  contract  was  one  which  it  was  competent  for  the 

defendants  to  make  or  ratify.    Money  raised  by  a  city  under  the  act  of  the 
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18th  of  March,  1864,  was  required  to  be  applied,  under  the  direction  of 
the  mayor  and  aldermen  or  city  council,  in  aid  of,  and  for  the  purpose  of,  pro- 
curing its  proportion  of  the  quota  of  volunteers  in  the  military  service  called 
for  from  the  commonwealth,  under  certain  orders  of  the  president  therein 
specified.  Certain  quotas  of  volunteers  in  the  military  service  had  been  called 
for  from  the  commonwealth,  and  the  purpose  of  the  act  was  to  authorize  any 
town  or  city  to  raise  money  to  procure  their  proportion  of  said  quotas  of  vol- 
unteers. Doubt  cannot  be  entertained  upon  that  subject,  but  if  it  could  be,  it 
must  certainly  be  removed  by  reading  the  proviso,  which  limits  the  amount 
authorized  to  be  raised  to  $125  for  each  volunteer  enlisted  in  said  service  after 
the  passage  of  the  act.  Sup.  to  Gen.  Stats.,  p.  253.  The  second  act  of  the  legis- 
lature of  the  state  referred  to  is  to  the  same  effect,  except  that  it  extends  the 
authority  to  any  order  or  call  of  the  president  issued  after  March  1,  1864,  and 
before  March  1,  1865,  but  the  declared  purpose  of  the  act  is  the  same,  and  the 
limitation  is  the  same  as  in  the  prior  act.  The  plain  purpose  of  both  acts  was 
to  procure  volunteers,  and  not  to  obtain  credits,  as  prescribed  in  the  contract 
Suffice  it  to  say,  without  pursuing  the  argument,  that  those  provisions,  in 
our  opinion,  afford  no  support  to  the  theory  of  the  plaintiff.  Our  conclusion 
is  that  the  defendants  had  no  power  to  make  the  contract  mentioned  in  the 
declaration ;  that  they  possess  no  power  to  assess  and  collect  taxes  for  any  such 
purpose,  and  consequently  that  the  plaintiff  cannot  recover  upon  the  special 
counts.  Suppose  that  to  be  so,  still,  it  is  insisted  by  the  plaintiff  that  he  is 
entitled  to  recover  a  reasonable  compensation  for  his  labor  and  expenses  under 
the  common  counts.  Every  suggestion  upon  that  subject  was  listened  to  with 
attention  and  has  been  carefully  considered.  Willing  to  be  convinced,  it  was 
the  purpose  of  the  court  to  invite  discussion  upon  the  point,  that  no  argument 
in  support  of  the  proposition  might  be  overlooked.  Some  of  the  arguments 
are  very  ingenious,  but  they  have  failed  to  convince.  Want  of  power  to  assess 
and  collect  the  money  to  discharge  the  obligation  is  the  obstacle  in  the  way 
of  maintaining  the  suit  on  the  express  contract,  and  the  same  difficulty  stands 
in  the  wa}^  of  an  action  founded  on  an  implied  promise.  Indebitatus  assumpsit 
is  founded  upon  what  the  law  terms  an  implied  promise  on  the  part  of  the  de- 
fendant to  pay  what  in  good  conscience  he  is  bound  to  pay  to  the  plaintiff. 
Where  the  case  shows  that  it  is  the  duty  of  the  defendant  to  pay,  the  law  im- 
putes to  him  a  promise  to  fulfil  that  obligation.  Such  a  promise  is  always 
charged  in  the  declaration,  and  must  be  so  charged  in  order  that  the  action 
may  be  maintained.  But  the  law  never  implies  a  promise  to  pay  unless  some 
duty  creates  such  an  obligation,  and  more  especially  it  never  implies  a  promise 
to  do  an  act  contrary  to  duty  or  contrary  to  law.  Curtis  v.  Fiedler,  2  Black, 
478;  Gary  v.  Curtis,  3  How.,  236. 

§  1977.  Assumpsit  against  a  municipality,     Prom,ise  not  implied^  when. 

Assumpsit  may  be  maintained  against  a  municipal  corporation  in  certain 
cases  upon  an  implied  promise,  but  the  better  opinion  is  that  a  promise  to  pay- 
can  never  be  implied  in  a  case  where  the  corporation  possesses  no  power  to 
contract.  Unable  to  perceive  that  the  plaintiff  can  recover  in  any  view  of  the 
case,  it  becomes  the  duty  of  the  court  to  give  the  instruction  as  prayed  by  the 
defendants.  Yerdict  must  be  for  the  defendants,  and  the  form  of  the  verdict 
will  be  prepared  accordingly. 
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HUTHSING  V.  BOUSQUET.  ^ 

(Circuit  Court  for  Iowa:  2  McCrary,  152-150.    1881.) 

Opinion  by  Love,  J. 

Statement  of  Facts. —  This  is  an  action  to  recover  the  sum  of  $5,000,  which 
the  defendants,  who  were  members  of  the  board  of  supervisors  of  Marion 
county,  offered  as  a  reward  for  the  apprehension  and  conviction  of  the  robbers 
of  the  treasury  of  that  county. 

The  question  is  before  us  upon  a  demurrer  to  the  petition.  The  plaintiff 
claims  to  recover  upon  two  grounds:  First.  That  the  defendants  offered  the 
reward  as  individuals,  and  not  in  their  official  capacity  as  supervisors,  and  that 
consequently  the  contract  upon  which  the  plaintiff  counts  is  a  personal  contract, 
binding  upon  the  defendants  as  individuals.  Second.  That  if  the  defendants 
assumed  to  bind  the  county  of^  Marion  by  the  offer  of  the  reward  in  question, 
they  transcended  their  authority  as  supervisors,  and,  therefore,  by  the  laws  of 
agency,  became  themselves  personally  bound  to  perform  the  contract. 

The  action  cannot,  in  our  judgment,  be  maintained  on  the  first  ground,  be* 
cause  the  undertaking,  as  set  out  in  the  petition,  does  not  admit  of  the  con- 
struction that  it  was  the  intention  of  the  parties  that  the  defendants  should  be 
personally  bound  to  pay  the  offered  reward.  It  is  perfectly  clear  that  the  offer 
was  made  by  the  defendants  in  their  official  capacity,  and  that  it  must  have 
been  so  understood  by  both  parties. 

§  1978.  Ofer  of  reward  ^*'by  order  of  the  hoard  of  s^upervisorSf  H.  D,  Z., 
chainnan^  is  an  offer  on  behalf  of  the  county^  not  of  the  supervisors  individ- 
ually. 

The  averments  of  the  petition  are:  "That  the  defendants  were  the  legally 
elected  and  acting  board  of  supervisors  of  Marion  county ;  that,  on  the  10th 
of  October,  the  defendants,  assuming  to  act  for  said  county,  but  without 
authority,  caused  to  be  published  and  circulated  a  certain  circular  letter  in  the 
following  words: 

"  ^Marion  County  Treasury  Robbery. 

"*0n  Thursday,  the  10th  day  of  October,  1876,  at  seven  o'clock  P.  M.,  the 
treasury  of  Marion  county  was  robbed  of  about  $12,000.  The  deed  was  com- 
mitted by  two  men  with  black  velvet  masks,  etc.  (Here  follows  a  description 
of  the  men.)  Five  thousand  dollars  for  the  arrest  and  conviction  of  the  thieves. 
Five  thousand  dollars  additional  reward  will  be  paid  for  the  recovery  of  the 
money. 

" '  By  order  of  the  board  of  supervisors. 

« '  H.  D.  Lucas,  Chairman.' " 

There  is  no  ambiguity  in  this  paper.  There  is  nothing  in  it  open  to  inter- 
pretation^ It  purports  to  be  not  the  act  of  the  individual  members  of  the 
board.  It  is  signed  by  the  defendant  as  chairman  of  the  board  of  supervisors, 
and  in  express  terms,  "  by  order  of  the  board  of  supervisors."  The  offered 
reward  related  to  a  public,  not  a  private  matter.  These  defendants  had  no 
more  interest,  as  mere  individuals,  in  the  arrest  and  conviction  of  the  offenders 
than  any  other  citizen.  How  is  it  possible  that  the  plaintiffs  could  have  mis- 
understood the  offer  as  a  proposition  of  mere  individual  citizens  to  make  them- 
selves  personally  responsible  for  so  large  a  sum,  in  the  face  of  express  terms 
showing  that  they  were  acting  by  order  of  the  board  of  su|)ervisors,  and  there- 
fore as  mere  representatives  of  the  board?  What  possible  terms  could  these 
defendants  have  used  to  show  more  explicitly  that  they  made  the  offer  in  their 
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representative  c'apacity  as  public  oflBcers,  than  tbo  words  they  did  use,  "by 
order  of  the  board  of  supervisors?"  No  averment  in  pleading  can  change  the 
purport  of  these  words,  and  the  court  cannot  by  construction  do  violence  to 
their  plain  meaning.  The  plaintiff  could  not  have  understood  that  the  defend- 
ant Lucas,  in  signing  the  paper  as  chairman  and  by  order  of  the  board,  meant 
what  he  did  not  say,  namely,  that  he  offered  the  reward  without  the  order  of 
the  board  and  as  an  individual  upon  bis  personal  responsibility.  The  intention 
of  the  parties  to  this  contract  is  not  to  be  mistaken,  and  its  construction  must 
follow  the  intention. 

The  decisions  of  the  supreme  court  of  Iowa,  to  the  effect  that  the  board  of 
supervisors  have  no  authority  to  offer  such  a  reward,  had  not  been  made  when 
the  reward  was  offered  and  acted  upon.  Both  parties  doubtless  acted  under  a 
mistake  of  law.  It  was  very  natural  that  they  should  both  suppose  that  the 
authority  enlisted  in  the  board  to  make  the  off6r,  and  they  no  doubt  both  in- 
tended that  the  county  of  Marion  should  be  bound  by  it.  Having  made  the 
contract  with  this  intent,  the  plaintiff  cannot  now  convrart  it  into  a  contract 
with  the  defendants  personally.  The  plaintiff  cannot  make  a  contract  with 
one  party  and  count  upon  it  in  pleading  as  a  contract  with  another  and  different 
party.  Hawk  u  Marion  County,  48  la.,  472;  Hanger  v.  City  of  Des  Moines, 
Bunnels,  42.  Can  the  action  be  maintained  upon  the  second  ground  stated 
above!    It  is  dear  that  the  second  ground,  like  the  first,  is  untenable. 

§  1979.  County  offer  of  reward  is  ultra  vireSy  aiid  does  not  hind  cifmmiasioners 
personally. 

When  an  agent  makes  a  contract  in  the  name  of  his  principal,  but  without 
authority,  he  binds  himself,  for  the  reason  that  if  he  (the  agent)  is  not  bound, 
there  is  no  one  to  respond  to  the  third  contracting  party.  If  in  such  case  the 
agent  were  not  bound,  bis  act  in  representing  himself  to  have  authority  would 
operate  as  a  fraud  upon  the  other  contracting  party.  But  if  in  such  case  the 
agent  were  to  tell  the  third  contracting  party  that  he  had  no  authority  to  bind 
the  principal,  it  would  be  the  folly  of  the  other  contracting  party  to  enter  into 
such  a  contract,  and  he  could  not  claim  to  be  defrauded.  Neither  could  he 
count  upon  a  contract  against  the  agent,  because  that  would  be  contrary  to  the 
very  terms  and  the  raanife^  intent  of  the  contract.  He  would  have  to  lie  on 
the  bed  which  he  had  made  for  himself  with  his  eyes  open.  The  law  does  not 
aim  to  relieve  a  party  against  the  consequences  of  his  own  folly.  The  case  before 
us  stands  upon  this  principle.  The  board  of  supervisors  had  no  authority  by 
law  to  make  the  contract  on  which  the  plaintiff  relies  in  this  action.  The 
plaintiff  was  bound  to  know  the  law,  and  we  must  proceed,  therefore,  upon  the 
assumption  that  he  did,  when  he  accepted  the  offer  and  performed  the  service, 
know  that  the  board  had  no  authority  to  offer  the  reward.  The  offer  was 
vltra  vires;  the  plaintiff  knew  it;  it  was  bis  own  folly  to  accept  such  an  offer; 
he  cannot  claim  that  he  was  misled  or  deceived;  and  the  court  cannot  relieve 
him.  It  has  been  frequently  decided  in  this  and  other  states,  that  where  a 
public  otRcer  makes  a  contract  ultra  vires^  the  party  contracting  with  him  can- 
not hold  the  public  officer  responsible  as  an  agent  acting  without  authority. 
This  doctrine  has  been  laid  down  upon  the  express  ground  of  the  third  con* 
tracting  party's  knowledge,  when  entering  into  the  contract,  of  the  pablio 
agent's  want  of  authority.  McCurdy  v.  Rogers,  21  Wis.,  197;.  Richard  v. 
Warren  County,  31  la.,  389;  Board  man  v.  Hayne,  29  la.,  339.  In  the  great 
County  Bond  litigation  which  lately  agitated  the  courts  of  this  state,  it  was 
never  claimed  that  the  county  officers  who  had,  as  decided  by  the  supreme 
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court  of  Iowa,  acted  uUra  vires  in  issuing  the  bonds,  were  themselves  person- 
ally liable  as  agents  contracting  without  authority, 

§  1 980.  even  though  made  informally. 

It  has  been  suggested  that  the  defendants  offered  the  reward  without  any 
formal  meeting  and  resolution  of  the  board  authorizing  it.  This  would  be 
material  if  there  had  been  any  statutory  authority  empowering  the  board,  at  a 
regular  or  called  session,  to  oflPer  the  reward  in  question,  but  since  if,  at  an 
authorized  session,  a  resolution  of  the  board  oflfering  the  reward  would  have 
been  utterly  without  authority  and  void,  it  oau  make  no  kind  of  difference  that 
the  defendants  acted  without  such  formal  moetinc:  and  authoritv.  If  there 
had  been  statutory  authority,  and  the  defendants  had  acted  in  offering  the 
reward  without  actual  authority  conferred  by  the  board,  the  plaintiff  could 
charge  them  upon  the  contract  as  agents  acting  without  or  transcending  their 
authority,  because  in  that  case,  the  want  of  authority  depending  on  a  matter 
of  fact,  not  law,  notice  of  the  absence  of  power  to  make  the  contract  could 
not  be  imputed  to  the  plaintiff.    Demurrer  sustained. 

THE  MAYOR  v.  RAY. 
(19  WaUaoo,  468-485.    1879.) 

Errob  to  the  U.  S.  Circuit  Court,  Middle  District  of  Tennessee. 

Statement  of  Facts. —  This  was  an  action  on  a  check  or  order,  issued  bv  the 
city  of  Nashville,  and  signed  by  the  mayor  and  recorder  and  indorsed  b}'^  the 
treasurer.  It  w£ss  one  of  several  checks  that  bad  been  issued  by  the  city  in 
payment  of  dues,  received  in  payment  of  taxes  and  reissued,  coming  into  the 
bands  of  plaintiff 'after  the  reissue.  It  appeared  that  the  indorsement  of  the 
treasurer  was  placed  upon  the  checks  on  their  presentation  to  him  for  payment, 
and  that  thereafter  interest  was  paid  on  the  checks.  Evidence  was  offered  to 
prove  that  the  check  was  issued  for  corporate  purposes,  and  that  it  was  the 
custom  of  the  city  to  issue  such  checks,  receive  them  in  payment  of  dues,  and 
reissue  them ;  and  that  such  checks  were  bought  and  sold  in  the  market.  The 
defendant  offered  evidence  to  the  effect  that  the  city  council  had  no  knowledge 
of  such  custom,  and  that  the  person  purchasing  the  checks  had  notice  that  they 
had  been  reissued. 

The  city  charter  contained  no  express  power  to  borrow  money,  but  the  usual 
powers  were  conferred,  such  as  the  power  to  levy  taxes,  appropriate  money, 
and  provide  for  the  payment  of  the  debts  and  expenses  of  the  city ;  also  to  estab- 
lish hospitals,  schools,  water-works,  markets,  etc.  The  check  in  this  case  pur- 
ported to  have  been  issued  '^  on  account  of  water-works."  The  ordinances  of 
the  city  provided  for  a  committee  of  improvements  and  expenditures,  and 
propositions  for  improvements  and  expenses  were  to  be  referred  to  this  oom- 
mittee,  who  were  to  report  to  tbe  city  council.  It  was  also  further  provided, 
that  no  liability  should  be  incurred  unless  authorized  by  existing  laws,  or  by 
the  order  of  the  city  council,  and  in  this  provision  was  included  the  drawing^ 
of  checks  by  the  recorder  on  the  treasurer. 

§  1981*  A  municipal  corporation  riBually  posaeaaes  the  power  of  taxation. 

Opinion  by  Mr.  Justice  Bradley. 

A  municipal  corporation  is  a  subordinate  branch  of  the  domestic  govern- 
ment of  a  state.  It  is  instituted  for  public  purposes  only ;  and  has  none  of 
the  peculiar  qualities  and  characteristics  of  a  trading  corporation,  instituted 

for  purposes  of  private  {[ain,  except  that  of  acting  in  a  corporate  capacity. 
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Its  objects,  its  responsibilities,  and  its  powers  are  diflferent.  As  a  local  govern- 
mental institution,  it  exists  for  the  benefit'' of  the  people  withia  its  corporate 
limits.  The  legislature  invests  it  with  such  powers  as  it  deems  adequate  to  the 
ends  to  be  accomplished.  The  power  of  taxation  is  usually  conferred  for  the 
purpose  of  enabling  it  to  raise  the  necessary  funds  to  carry  on  the  city  gov- 
\  ernment  and  to  make  such  public  improvements  as  it  is  authorized  to  make. 

As  this  is  a  power  which  immediately  affects  the  entire  constituency  of  the 
municipal  body  which  exercises  it,  no  evil  consequences  are  likely  to  ensue 
from  its  being  conferred;  although  it  is  not  unusual  to  affix  limits  to  its  exer- 
cise for  any  single  year. 

§  1 982.  but  the  power  to  borrow  money  is  not  inherent  in  it 

The  power  to  borrow  mone}''  is  different.  When  this  is  exercised,  the  citi- 
zens are  immediately  affected  only  by  the  benefit  arising  from  the  loan ;  its 
burden  is  not  felt  till  afterwards.  Such  a  power  does  not  belong  to  a  munic- 
ipal corporation  as  an  incident  of  its  creation.  To  be  possessed  it  must  be 
conferred  by  legislation,  either  express  or  implied.  It  does  not  belong,  as  a 
mere  matter  of  course,  to  local  governments  to  raise  loans.  Such  govern- 
ments are  not  created  for  any  such  purpose.  Their  powers  are  prescribed  by 
their  charters,  and  those  charters  provide  the  means  for  exercising  the  powers; 
and  the  creation  of  specific  means  excludes  others.  Indebtedness  may  be  in- 
curred to  a  limited  extent  in  carrying  out  the  objects  of  the  incorporation. 
Evidences  of  such  indebtedness  may  be  given  to  the  public  creditors.  But 
they  must  look  to  and  rely  on  the  legitimate  mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation.  Oar  system  of  local  and  municipal  gov- 
ernment is  copied,  in  its  general  features,  from  that  of  England.  No  evidence 
is  adduced  to  show  that  the  practice  of  borrowing  money  has  been  used  by 
the  cities  and  towns  of  that  country  without  an  act  of  parliament  authorizing 
it.    We  believe  no  such  practice  has  ever  obtained. 

§  1983.  A  municipal  corporation  cannot  issue  promissory  noies^  bills  of  ex- 
change or  other  commercial  paper  unl^s  authorized  by  legislature  so  to  do. 

Much  less  can  any  precedent  be  found  (except  of  modern  date  and  in  this 
country)  for  the  issue,  by  local  civil  authorities,  of  promissory  notes,  bills  of 
exchange,  and  other  commercial  paper.  At  a  period  within  the  memory  of 
man,  the  proposal  of  such  a  thing  would  have  been  met  with  astonishment. 
The  making  of  such  paper  was  originally  confined  to  merchants.  But  its  great 
convenience  was  the  means  of  extending  its  use,  first  to  all  individuals,  and 
afterwards  to  private  corporations  having  occasion  to  make  promises  to  pay 
money.  Being  only  themselves  responsible  for  the  paper  they  issue,  no  evil 
consequences  can  follow  sufficient  to  counterbalance  the  conveniences  and 
benefits  derived  from  its  use.  They  know  its  immunity,  in  the  hands  of  a  bona 
jide  holder,  from  all  defenses  and  equities.  Knowing  this,  if  they  choose  to 
issue  it,  no  one  is  injured  but  themselves.  But  if  city  and  town  officials  should 
have  the  power  thus  to  bind  their  constituencies,  it  is  easy  to  see  what  abases 
might,  and  probably  would,  ensue.  We  know  from  experience  what  abuses 
have  been  practiced  where  the  power  has  been  conferred.  Fraudulent  issues, 
peculations,  and  embezzlements,  and  the  accumulation  of  vast  amounts  of  in- 
debtedness, without  any  corresponding  public  benefit,  have  been  rendered  easy 
and  secure  from  merited  punishment.  The  purpose  and  object  of  a  municipal 
corporation  do  not  ordinarily  require  the  exercise  of  any  such  power.  They 
are  not  trading  corporations  and  ought  not  to  become  such.  They  are  invested 
with  public  trusts  of  a  governmental  and  administrative  character;  they  are 
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the  local  governments  of  the  people,  established  by  them  as  their  representa- 
tives in  the  management  and  administration  of  municipal  affairs  affecting  the 
peace,  good  order  and  general  well-being  of  the  community  as  a  political  so- 
ciety and  district;  and  invested  with  power  by  taxation  to  raise  the  revenues 
necessary  for  those  purposes.  The  idea  that  they  have  the  incidental  power 
to  issue  an  unlimited  amount  of  obligations  of  such  a  character  as  to  be  irre- 
trievably binding  on  the  people,  without  a  shadow  of  consideration  in  return, 
is  the  growth  of  a  modern  misconception  of  their  true  object  and  character. 
If,  in  the  exercise  of  their  important  trusts,  the  power  to  borrow  money  and 
to  issue  bonds  or  other  commercial  securities  is  needed,  the  legislature  can 
easily  confer  it  under  the  proper  limitations  and  restraints,  and  with  proper 
provisions  for  future  repayment.  Without  such  authority  it  cannot  be  legally 
exercised.  It  is  too  dangerous  a  power  to  be  exercised  by  all  municipal  bodies 
indiscriminately,  managed  as  they  are  by  persons  whose  individual  responsi- 
bilitv  is  not  at  stake. 

§  1984.  but  it  may  iaaue  voucher 8^  certificates  of  indebtedness^  drafts  or 

orders  by  one  city  officer  on  another^  although  such  documents  are  not  negotiable 
commercial  paper  unless  made  so  by  statute. 

Vouchers  for  money  due,  certificates  of  indebtedness  for  services  rendered  or 
for  property  furnished  for  the  uses  of  the  city,  orders,  or  drafts  drawn  by  one 
city  officer  upon  another,  or  any  other  device  of  thQ  kind,  used  for  liquidating 
the  amounts  legitimately  due  to  public  creditors,  are,  of  course,  necessary  in- 
struments for  carrying  on  the  machinery  of  municipal  administration,  and  for 
anticipating  the  collection  of  taxes.  But  to  invest  such  documents  with  the 
character  and  incidents  of  commercial  paper,  so  as  to  render  them  in  the  hands 
of  bonafida  holders  absolute  obligations  to  pay,  however  irregularly  or  fraudu 
lently  issued,  is  an  abuse  of  their  true  character  and  purpose.  It  has  the  effect 
of  convertmg  a  municipal  organization  into  a  trading  company,  and  puts  it  in 
the  power  of  corrupt  officials  to  involve  a  political  community  in  irretrievable 
bankruptcy.  No  such  power  ought  to  exist,  and  in  our  opinion  no  such  power 
does  legally  exist,  unless  conferred  by  legislative  enactment,  either  expre^  or 
clearly  implied.  There  are  cases,  undoubtedly,  in  which  it  is  proper  and  desira- 
ble that  a  limited  power  of  this  kind  should  be  conferred,  as  where  some  exten- 
sive public  work  is  to  be  performed,  the  expense  of  which  is  beyond  the  imme- 
diate resources  of  reasonable  taxation,  and  capable  of  being  fairly  and  justly 
spread  over  an  extended  period  of  time.  Such  oases,  however,  belong  to  the 
exercise  of  legislative  discretion,  and  are  to  be  governed  and  regulated  thereby. 
Where  the  power  is  clearly  given,  and  securities  have  been  issued  in  conformity 
therewith,  they  will  stand  on  the  same  basis  and  be  entitled  to  the  same  privi- 
leges as  public  securities  and  commercial  paper  generally. 

§  1985.  and  purchasers  buy  tJiem  at  their  perily  subject  to  antecedent 

equities. 

But  where  the  power  has  not  been  given,  parties  must  take  municipal  orders, 
drafts,  certificates  and  other  documents  of  the  sort  at  their  peril.  Custom  and 
usage  may  have  so  far  assimilated  them  to  regular  commercial  paper  as  to  make 
them  negotiable,  that  is,  transferable  by  delivery  or  indorsement.  This  quality 
renders  them  more  convenient  for  the  purposes  of  the  bolder,  and  has,  undoubt- 
edly, led  to  the  idea  so  frequently,  but,  as  we  think,  erroneously,  entertained, 
that  they  are  invested  with  that  other  characteristic  of  commercial  paper  — 
freedom  from  all  legal  and  equitable  defenses  in  the  hands  of  a  bona  fide 
holder.    But  every  holder  of  a  city  order  or  certificate  knows  that  to  be  valid 
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and  genuine  at  all,  it  must  have  been  issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any  other  purpose.  He  must  take  it,  there- 
fore, subject  to  the  risk  that  it  has  been  lawfully  and  properly  issued.  Ilis 
claim  to  be  a  banajlds  bolder  will  always  be  subject  to  this  qualification.  The 
face  of  the  paper  itself  is  notice  to  him  that  its  validity  depends  upon  the  regu- 
larity of  its  issue.  The  officers  of  the  city  have  no  authority  to  issue  it  for 
any  illegal  or  improper  purpose,  and  their  acts  cannot  create  an  estoppel 
against  the  city  itself,  its  tax-payers  or  people.  Persons  receiving  it  from  them 
know  whether  it  is  issued,  and  whether  they  receive  it  for  a  proper  purpose  and 
a  proper  consideration.  Of  course,  they  are  affected  by  the  absence  of  these 
essential  ingredients;  and  all  subsequent  holders  take  cufn,  onerey  and  are  af- 
fected by  the  same  defect. 

We  consider  these  principles  to  be  so  sound  and  fundamental  as  to  make  it  a 
matter  of  some  surprise  that  a  differetit  view  should  have  been  taken  by  some 
jurists  of  eminent  ability.  The  cases  on  the  subject  are  conflicting  and  irrecon- 
cilable. It  could  not  serve  any  useful  purpose  to  make  an  elaborate  review  of 
them.  We  have  endeavored  clearly  and  explicitly,  though  briefly,  to  state  the 
views  which  we  entertain,  and  in  accordance  with  which  we  think  the  ques- 
tions in  this  case  must  be  decided. 

Much  stress  has  been  laid  upon  the  decision  of  the  supreme  court  of  Tennes^ 
see,  in  the  case  of  Adams  v,  Memphis  &  Little  Rock  R.  Co.,  2  Cold.,  645.  The 
mayor  and  common  council  of  the  city  of  Memphis,  under  a  charter  similar  to 
that  of  Nashville,  had  mortgaged  certain  property  belonging  to  the  city,  called 
the  navy-yard  property,  which  had  been  given  to  it  by  the  United  States  for 
the  use  and  benefit  of  the  city,  to  secure  the  payment  of  (300,000  of  the  bonds 
of  the  Memphis  &  Little  Rock  Railroad  Company.  The  road  of  this  company 
extended  from  a  point  opposite  the  city  to  Little  Rock,  in  Arkansas  and  was 
deemed  of  great  advantage  to  the  city  of  Memphis.  The  rents  and  profits  of 
this  property  were  also  appropriated  by  the  mortgage  to  the  payment  of  the 
interest  on  the  bonds  thus  secured,  and  to  the  raising  of  a  sinking  fund  to  meet 
the  principal  when  due;  and  authority  was  given  to  the  trustees  of  the  mort- 
gage to  enter  and  lease,  or  sell  in  case  of  default  in  the  payment  of  interest  or 
principal.  The  court  held  that  the  general  power  contained  in  the  city  charter, 
to  sell,  lease  and  dispose  of  the  property  of  the  corporation  for  the  use  and 
benefit  of  the  city,  authorized  this  transaction;  and  that  the  purpose  for  which 
the  mortgage  was  given  was  a  proper  corporation  purpose  within  the  meaning 
of  the  charter.  Other  doctrines  were  propounded  in  the  opinion  of  the  court 
in  reference  to  the  implied  powers  of  municipal  corporations,  which  were  not 
necessary  to  the  decision  of  the  case,  and  need  not  be  adverted  to  here.  The 
decision  itself  does  not,  in  our  apprehension,  necessarily  conflict  with  the  views 
which  we  have  stated  above.  We  proceed,  therefore,  to  the  consideration  of 
the  particular  facts  of  this  case. 

§  1 986,  Checks  issued  by  a  city  and  received  for  taxes  could  not  he  reissued. 

The  eighteen  checks  purchased  of  the  treasurer  of  the  board  of  education  will 
be  finst  considered.  In  the  absence  of  proof  to  the  contrary,  it  may  be  pre- 
sumed that  they  were  properly  issued  at  their  inception.  Evidence  was  offered 
by  the  defendants,  it  is  true,  tending  to  show  that  they  had  not  been  issued  in 
accordance  with  the  laws  and  ordinances  of  the  city.  But  the  view  which  we 
have  taken  of  their  reissue  and  sale  by  the  treasurer  of  the  boaM  of  education 
renders  it  unnecessary  to  consider  that  aspect  of  the  case.  It  is  conceded  that 
they  had  been  received  by  the  collector  in  payment  of  taxes  due  to  the  city. 
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As  evidences  of  indebtedness,  where  this  was  done,  they  were  functuB  officio. 
They  were  paid  and  satisfied.  They  ceased  to  have  any  validity.  They  could 
not  be  reissued  without  the  authority  of  the  city  council.  Certainly  the  treas- 
urer of  the  board  of  education  had  no  authority  thus  to  reissue  them  or  sell 
them.  Such  an  authority  would  render  him  controller  and  dispenser  of  the 
city  credit.  If  he  had  authority  to  sell  them  for  one  price,  he  had  authority  to 
sell  them  for  another;  and  there  is  no  limit  to  which  he  would  thus  have  power 
to  involve  the  city  in  debt.  Nor  can  the  purchaser  waive  his  claim  to  recover 
the  amount  of  the  checks,  and  demand  a  reimbursement  of  the  money  which  he 
actually  paid.  Considered  as  a  money  transaction,  and  not  as  a  purchase  of 
the  paper,  it  would  amount  to  a  loan  and  borrowing  of  money  on  the  city  ac- 
count. And  where  can  authority  be  found  for  the  treasurer  of  the  board  of 
education  to  borrow  money  on  account  of  the  city?  The  city  council  may,  no 
doubt,  assume  the  responsibility  of  the  transaction  and  make  proper  provision, 
as  perhaps  in  equity  ought  to  be  done,  for  the  repayment  of  the  money  so  ad- 
vanced. But  the  transaction  had  not  the  support  of  legal  authority,  and  hence 
the  money  cannot  be  recovered  in  this  action. 

The  remaining  check  of  $1,000,  purchased  from  Sax,  was  pledged  or  hypothe- 
cated, with  fifteen  others  of  like  amount,  to  Sax  as  collateral  security  for  a  loan 
of  $12,000,  payable  in  four  months.  This  loan  was  secured  by  a  note  given  at 
the  same  time,  which  recited  the  pledge  or  hypothecation  of  the  sixteen  checks, 
and  gave  Sax  power  to  sell  them  if  the  note  was  not  paid  at  maturity.  Sax, 
instead  of  waiting  to  see  if  the  note  would  be  paid,  sold  the  checks  thus 
pledged,  or  at  least  the  one  in  question,  within  a  week  after  the  loan  was 
effected.  This,  of  course,  was  not  only  an  unauthorized,  it  was  a  dishonest 
transaction,  and  could  give  no  title  to  the  purchaser  as  against  the  city.  In 
the  first  place  the  finance  committee,  or  its  chairman,  had  no  legal  authority 
thus  to  pledge  the  evidences  of  city  indebtedness  and  give  to  the  pledgee  the 
power  of  selling  the  same  for  any  price  he  could  get.  In  this  way  an  untold 
amount  of  debt  could  be  piled  up  against  the  city  without  any  adequate  con- 
sideration received  therefor,  and  all  the  evil  consequences  before  adverted  to 
would  be  liable  to  follow  the  exercise  of  such  a  power.  This  very  instance 
forcibly  illustrates  the  mischievous  results  that  would  follow  from  inferring 
an  incidental  power  in  a  municipal  corporation  to  issue  commercial  securities. 
The  check  in  question  has  the  same  form  and  appearance  as  all  other  checks 
which  the  city  officers  are  in  the  habit  of  issuing  for  ordinary  city  indebted- 
ness. It  must  be  subject  to  the  same  general  rule  of  being  valid  or  otherwise, 
according  as  it  was  properly  or  improperly,  lawfully  or  unlawfully,  issued. 
And  the  subsequent  bolder,  whether  purchaser  or  otherwise,  takes  it  with  all 
the  original  defects  of  title.  The  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded. 

Mr.  Justice  Hunt  concurred  in  the  reversal,  but  for  reasons  different  from 

those  expressed  in  the  opinion  of  the  court,  holding  that  whether  the  reissue 

of  the  checks  in  question  was  an  act  of  positive  illegality,  vUra  vires  merely, 

or  bad  practice  simply,  it  was  not  necessary  to  decide;  in  neither  case  could 

the  city  repudiate  the  transaction.    That  a  municipal  corporation  may  borrow 

money  for  the  legitimate  uses  of  the  corporation,  and  that  the  securities  issued 

are  subject  to  the  rules  of  commercial  law  when  held  by  a  bona  fide  holder. 

(Whitewater  Valley  Canal  Co.  v.  Vallette,  21  How.,  424  (§§  867-870,  supra); 

1  Dill,  on  Mun.  Corp.,  §§  82,  83 ;  Adams  v.  Memphis,  etc.,  B.  Co.,  2  Cold.,  645 ; 
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Bissell  V.  City  of  Jefferson ville,  24  How.,  300;  Sedgwick  on  Stat.  &  Const 
Law,  90;  Tracy  ^;.  Talmage,  14  N.  Y.,  162;  Curtis  v.  Leavitt,  15  id.,  9;  Oneida 
Bank  v.  Ontario  Bank,  21  id.,  490.) 

Justices  Clifford,  Swatne  and  St&onq  dissented. 
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B AYERQUE  v.  CITY  OF  SAN  FRANCISCO. 
(Circuit  Court  for  California:  1  McAllister,  175-180.    1856.), 

Statement  of  Facts. —  Action  on  a  city  warrant,  drawn  by  the  comptrqlleir 
on  the  treasurer  on  account  of  street  improvements,  and  payable  "out  of  the 
street  assessment  fund." 

Opinion  by  McAllister,  J. 

Various  grounds  of  demurrer  have  been  assigned.  A  consideration  of  the 
third  and  last  will  dispose  of  the  case  on  the  present  pleadings.  It  is  in  these 
words:  "That  the  instruments  in  law  do  not  constitute  any  evidence  of  in- 
debtedness, nor  does  it  appear  from  the  complaint  that  the  defendant  is  other- 
wise indebted  to  plaintiff.  Nor  do  the  said  instruments  establish  in  law  any 
obligation  or  liability  oh  the  part  of  the  defendant." 

§  1 987,  Requisites  of  a  ciiy  warrant  stated. 

The  defendant  is  a  municipal  corporation,  owing  its  existence  to  a  charter, 
through  which  "it  moves,  and  breathes,  arid  has  its  being."  It  stands  on  a 
different  footing  from  an  mdividual.  The  latter  may  do  all  acts  and  enter  into 
all  contracts  not  prohibited  by  law;  the  former,  created  for  specific  purposes, 
can  make  no  contract  forbidden  b}'  its.  charter,  or  into  which  it  is  not  author- 
ized to  enter  by  that  instrument.  Nor  is  a  corporation,  when  an  action  is 
brought  against  them  on  a  contract,  estopped  from  denying  their  competency 
to  make  it;  for  if  so,  the  estoppel  would  apply  equally  to  the  other  contract- 
ing party,  and  the  limitations  upon  the  power  of  the  corporation  would  be  of 
no  avail.  The  authority  of  the  city  to  issue  the  warrants  in  this  case  is  placed 
upon  the  third  section  of  its  charter.  It  is  in  these  words:  "  Every  warrant 
upon  the  treasury  shall  be  signed  by  the  comptroller,  and  countersigned  by 
the  mayor,  and  shall  specify  the  appropriation  under  which  it  is  issued,  and 
the  date  of  the  ordinance  making  the  same.  It  shall  also  state  from  what 
fund  and  for  what  purpose  the  amount  specified  is  to  be  paid."  It  will  be  ob- 
served that  these  warrants,  in  addition  to  the  signatures  of  the  mayor  and 
comptroller,  and  a  statement  from  what  fund  and  for  what  purpose  the  money 
was  to  be  paid,  must  also  specify  the  appropriation  under  which  it  is  issued, 
and  the  date  of  the  ordinance  making  the  same.  This  cannot  be  regarded  as 
matter  of  form.  It  is  a  substantial  requirement,  and  inserted  to  carry  out  the 
policy  contemplated  to  be  pursued  for  the  protection  of  the  public  from  the 
recklessness  of  city  officers,  and  the  collusion  with  them  of  third  parties. 
The  seventh  section  of  the  charter  inhibits  the  common  council  from  issuing  or 
putting  in  circulation  any  paper  or  design  as  a  representative  of  value  or  evi- 
dence of  indebtedness;  and  the  eighth  section  declares  that  no  money  shall  be 
drawn  from  the  treasury  unless  the  same  shall  have  been  previously  appro- 
priated to  the  purpose  for  which  it  was  drawn ;  and,  with  a  view  to  enforce 
that  provision  and  guard  against  the  infidelity  of  officers  of  the  corporation, 
and  the  fraud  of  third  parties,  the  existence  of  the  previous  appropriation,  and 
the  date  of  it,  must  be  specified  in  the  warrant. 
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§  1988.  A  warrant  drawn  hy  one  municipal  oficer  on  another  is  not  a  hill  of 
esxhange  if  payment  is  restricted  to  a  particular  fund. 

Iq  the  case  at  bar^  while  some  of  the  warrants,  amoanting  in  the  aggregate 
to  $14,500,  are  issued  in  conformity  to  the  act,  the  balance — and  by  far  the 
larger  amount  —  do  not  specify  the  appropriation  under  which  they  are  made, 
or  issued,  or  the  date  of  the  ordinance  making  the  same.    These  cannot  be- 
deemed  to  have  been  legally  issued,  nor  would  the  treasurer  have  been  author^^ 
ized  to  have  paid  them.    They  cannot  be  recovered  as  warrants^  even  in  the 
bands  of  the  original  holder.    But  the  plaintiff  takes  a  position,  which,  if  sus^* 
tainable,  covers  all  the  warrants.    He  sues  upon  tbem  exclusively.    There  is  ' 
but  one  count  in  the  complaint.    He  does  not  sue  upon  them  as  agreements, 
setting  forth  the  consideration;  but  as  negotiable,  as  bills  of  exchange,  whichi 
imply  a  consideration.    We  do  not  regard  tbem  as  such.    The  defendant  is  not. 
a  private^  trading  corporation,  but  a  public,  municipal  one.    In  the  distribution 
of  its  powers  among  its  agents,  the  legislature  has  interposed  a  check  upon  the- 
officer  having  the  custody  of  the  public  money,  by  authorizing  him  to  pay 
only  such  warrants  as  purport  on  their  face  to  have  been  issued  under  some- 
previous  appropriation;   and  the  date  thereof  must  be  given.    None  other 
could  lawfully  issue.    They  are  merely  what  they  purport  to  be  when  legally 
issued,  warrants^  or  authority  to  the  officer  to  pay  out  public  money  in  his. 
cuftlody. 

§  1989.  Municipal  warrants  are  conditional  payments  of  existing  debtSj  hot 
thief  creation  of  new  debts. 

They  are  drawn  by  one  officer  of  a  corporation  upon  another,  and  intended 
rather  as  a  conditional  payment  of  a  pre-existing  debt  already  audited,  than 
as  instruments  creating  a  new  debt,  or  expressing  a  new  promise.  They  are 
designed  to  give  facility,  regularity  and  security  in  the  disbursement  of  the 
public  money.  They  are  intended  as  a  check  on  the  treasurer  by  forbidding 
any  payment  unless  authorized  in  a  particular  manner,  and  to  facilitate  the 
transaction  of  the  business  of  the  corporation  by  defining  strictly  the  duties  of 
their  functionaries.  To  the  holder  they  are  of  use,  by  enabling  him  to  draw 
money  from  the  treasury  when  his  debt  has  been  allowed  by  the  proper  officer; 
and  probably  he  might  compel  by  mandamus  the  treasurer  to  pay  the  warrants 
in  case,  having  funds,  he  refuses.  But  in  no  sense  do  they  constitute  a  promise 
on  the  part  of  the  city  to  pay,  as  the  drawer  of  a  bill  of  exchange.  There  are 
other  considerations  which  conduct  to  the  conclusion  that  these  warrants  oan- 
not  be  treated  as  bills  of  exchange.  A  fatal  objection  is  the  fact  that,  upon 
their  face,  the  payments  are  restricted  to,  and  must  come  out  of,  a  particular 
fund.  It  is  true,  that  the  mention  of  a  particular  fund  out  of  which  a  pay- 
ment is  to  be  made,  will  not  in  tome  cases  prove  fatal  to  the  character  of  the 
instrument  as  a  bill  or  note.  But  it  is  confined  to  that  class  of  cases  where  the 
mention  of  a  particular  fund  is  directory,  and  reference  made  to  it  with  a  view 
simply  to  enable  the  drawee  to  look  to  his  reimbursement.  But  in  all  cases 
where  the  payment  is  expressly  limited,  and  is  to  come  out  of  a  specific  fund 
mentioned,  however  ample  it  may  seem,  it  is  fatal  to  the  character  of  paper  as 
a  bill  of  exchange.    Parsons'  Mer.  Law,  87. 

§  1990.  Authorities  reviewed. 

In  Dawkes  v.  De  Lorane,  3  Wils.,  207,  the  court  thus  defines  the  essential 

qualities  of  a  bill  of  exchange:  "It  must  carry  with  it  a  personal  credit  given 

to  the  drawer,  not  confined  to  credit  upon  any  thing  or  fund, —  it  is  upon  the 

credit  of  a  person's  hand  who  negotiates  it;  be  who  takes  it,  does  so  upon  no 
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contingency  except  the  failure  of  the  general  credit  of  the  person  drawing  or 
negotiating  it."  In  Jenney  u  Ilerle,  2  Ld.  Raym.,  136U  A.  drew  on  B.,  to 
pay  plaintiff  on  demand  a  sam  of  money  out  of  a  particular  fund  mentioned, — 
held  to  be  a  mere  appointment  for  the  payment  of  money  out  of  a  particular 
fund;  and  where  A.  drew  on  the  agent  of  a  regiment,  to  pay  an  amount  out 
of  his  growing  subsistence, —  held  not  to  be  a  bill  of  exchange,  '^because  the 
money  was  payable  out  of  a  particular  fund."  In  Yates  v.  Groves,  1  Ves. 
Jr.,  280,  A.  drew  a  bill  "  payable  out  of  the  purchase  money  of  a  house."  This 
order,  said  the  lord  chancellor,  '^  is  not  a  bill  of  exchange,  being  payable  out  of 
a  particular  fund."  In  Van  Vacter  v.  Flack,  1  Smedes  &  M.,  393,  the  plaint- 
iff sued  on  a  bill  made  payable  out  of  the  notes,  left  in  drawer's  possession. 
"  This  instrument,"  say  the  court,  "  is  not  a  bill  of  exchange,  because  payable 
out  of  a  particular  fund;  it  is  to  be  distinguished  from  tha.t  class  in  which  the 
particular  fund  is  mentioned  merely  as  a  direction  to  the  drawee  how  he  may 
reimburse  himself."  The  case  of  Kelley  v.  The  Mayor,  4  Hill,  263,  illustrates 
the  distinction  between  the  two  classes  of  cases.  It  was  there  held  that  a 
draft  signed  by  the  mayor,  and  directed  to  the  treasurer,  was  a  bill  of  exchange. 
If  this  be  law,  it  does  not  touch  the  case.  The  payment  of  the  money  was 
not  confined  to  a  particular  fund.  The  words  as  to  payment  were,  "and  charge 
to  Bedford  assessment;"  the  court  say,  "The  bill  was  not  restricted  to  the  par- 
ticular fund  arising  from  the  Bedford-road  transaction,  yet  for  reimbursement 
the  treasurer  was  directed  to  charge  that  fund."  On  that  ground  the  instru- 
ment was  considered  a  bill.  The  form  of  the  draft  in  that  case  was  also 
decided  to  have  complied  substantially  with  the  statute.  This  is  unlike  the  case 
at  bar.  In  Lake  v.  Trustees  of  Williamsburgh,  4  Denio,  520,  a  draft  was  drawn 
for  a  sum  of  money  to  be  charged  to  the  account  of  the  Union  avenue.  The 
payment  was  not  to  come  out  of  any  particular  fund;  and  the  cotirt  say,  "If 
it  was  not  a  sealed  instrument  it  perhaps  might  be  regarded  as  a  bill  of  ex- 
change." This  intimation  of  a  ^^ perhaps  ^^  is  sustained  by  a  reference  to  Kelley 
V.  The  Mayor,  4  Hill,  263.  When  we  turn  to  the  latter  case  we  find  the  fol- 
lowing proposition:  "Independently  of  any  statute  provision,  a  corporation 
may  issue  negotiable  paper  for  a  debt  contrsLcted  in  the  course  of  its  proper 
business."  To  sustain  this  proposition  reference  is  made  to  the  case  of  Moss  v» 
Oakley,  2  Hill,  265;  and  in  this  case  reliance  is  placed  on  the  case  of  Mott  v. 
Hicks,  1  Cow.,  513,  and  to  Barker  v.  Mechanics'  Fire  Ins.  Co.,  3  Wend.,  94. 
All  these  cases  on  which  reliance  was  placed  for  the  general  proposition  above 
stated,  "  that  a  corporation,  independently  of  statute;,  may  issue  negotiable 
paper  in  the  course  of  its  proper  business,"  are  trading  and  business  corporar 
tions;  and  the  authorities  above  cited  by  counsel  for  plaintiff  do  not,  for  that 
reason,  apply  to  the  defendant,  who  is  a  public  and  municipal  corporation, 
whose  powers  are  confined  strictly  by  its  charter.  But  they  are  all  unlike  this 
case  in  the  fact  that  in  no  one  of  them  was  the  payment  of  the  money  re- 
stricted to  a  particular  fund.  The  demurrer  in  this  Qase  must,  therefore,  be 
sustained. 

RAILROAD  COMPANY  v,  ELLERMAN. 
(Circuit  Court  for  Louisiana:  15  Otto,  16^174.     1881.) 

Opinion  by  Mr.  Justice  Ma^tthews. 

Statement  of  Facts. —  The  New  Orleans,  Mobile  &  Texas  Railroad  Com- 
pany, one  of  the  appellants,  and  the  principal  defendant  below,  is  a  corporation 
of  the  state  of  Alabama,  by  the  original  name  of  the  New  Orleans,  Mobile 

804 


POWERS.  §  1990. 

&  Chattanooga  Railroad  Company^  which  has  constructed  a  line  of  railroad 
from  Mobile  to  New  Orleans.  It  was  authorized  by  its  charter  "to  obtain  by 
purchase  or  grant  from  any  person  or  corporation,  and  afterwards  maintain, 
manage,  use  and  enjoy,  any  railroad  property,  and  the  appurtenances  thereto, 
or  any  steamboats,  piers,  wharves,  and  the  appurtenances  thereto,  that  the 
directors  may  deem  necessary,  profitable  and  convenient  for  the  corporation  to 
own,  use  and  manage  in  connection  with  its  railroads."  Session  Acts  of  Ala- 
bama, 1866. 

The  general  assembly  of  Louisiana,  on  August  16, 1868,  passed  an  act  which 
recognized  the  company  as  a  body  corporate,  and  authorized  it  to  exercise  its 
franchises  in  Louisiana,  and  expressly  conferred  upon  it  ^wer  "  to  construct, 
establish  or  purchase  in  the  state  of  Louisiana,  and  thereafter  to  own,  main- 
tain and  use,  suitable  wharves,  piers,  warehouses,  steamboats,  harbors,  depots, 
stations  and  other  works  and  appurtenances  connected  with  and  incidental  to 
said  railroad  and  the  business  of  said  company,  and  by  the  directors  of  said 
company  deemed  necessary  and  expedient  for  said  company  to  own  and  manage." 
In  1869  that  state  further  enacted  "that  the  said  company,  with  the  consent 
of  the  owners  of  lands  fronting  on  any  navigable  watercourse,  or  after  such 
lands  have  been  acquired  by  the  company  by  purchase,  release,  donation,  or  in 
any  other  manner,  in  accordance  with  the  laws  of  the  state  of  Louisiana,  may 
erect,  construct,  and  thereafter  maintain  and  use  wharves,  warehouses,  depots, 
or  other  buildings  and  structures  in  and  upon  the  margins,  or  upon  that  portion 
of  the  margins  reserved  to  public  use,  of  any  and  all  navigable  rivers,  bayous 
or  watercourses  in  the  state  of  Louisiana,  wherever  the  same  may  be  deemed, 
by  a  majority  of  the  directors  of  the  company,  necessary  and  requisite  for  the 
legitimate  and  convenient  transaction  of  the  business  of  the  company." 

On  March  6,  1869,  the  general  assembly  of  Louisiana  passed  a  jomt  resolu- 
tion, having  the  force  of  law,  granting  to  the  company  "  the  right  to  inclose 
and  occupy  for  its  purposes  and  uses,  in  such  manner  as  the  directors  of  said 
company  may  determine,  that  portion  of  the  levee,  batture  and  wharf  in  the 
city  of  New  Orleans,  between  the  street  laid  out  between  Pilie  street  and  the 
Mississippi  river,  and  from  Calliope  street  to  the  lower  line  (about  three  hun- 
dred and  fifty-five  feet  below  Calliope  street)  of  the  batture  rights  owned  by 
said  company,  and  no  steamship  or  other  vessel  shall  occupy  or  lie  at  said 
wharf,  or  receive  or  discharge  cargo  thereat,  except  by  and  with  the  consent  of 
said  company;  and  all  steamships  or  vessels  discharging  or  receiving  cargo  at 
said  wharf  for  said  company,  or  any  steamships  or  vessels  using  said  wharf, 
by  and  with  the  consent  of  said  company,  and  not  receiving  or  discharging 
cargo  at  or  occupying  any  other  wharf  in  the  city  of  New  Orleans,  shall  be 
exempt  from  payment  of  all  levee  and  wharf  dues  to  the  city  of  New  Orleans. 
Said  wharf  shall  be  maintained  and  kept  in  rep)air  by  said  company."  All  laws 
and  parts  of  laws,  and  all  ordinances  and  parts  of  ordinances,  conflicting  with 
the  provisions  of  the  joint  resolution  were  thereby  repealed. 

At  the  date  of  the  passage  of  the  joint  resolution  the  company  was  the 
owner  by  previous  purchase  of  the  land  described  in  it,  and  in  possession,  using 
it  for  the  purposes  of  a  depot  and  for  other  railroad  purposes,  and  as  a  wharf, 
appropriate  structures  havmg  been  built  for  that  use.  A  portion  of  this  prop- 
erty was  leased  in  June,  1875,  by  the  receivers  of  the  railroad,  appointed  under 
proceedings  to  foreclose,  for  twelve  months,  at  the  sum  of  $7,20),  to  Roberts 
and  Witherspoon,  who  were  made  defendants  to  the  bill,  the  use  and  employ- 
ment of  the  wharf  granted  by  such  lease  consisting  "  in  the  mooring  of  vessels 
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coming  to  the  consignment,  custody  or  cafe  of  the  parties  of  the  second  part 
(the  lessees)  or  to  either  of  them,  and  the  loading  and  unloading  of  cargoes 
upon  all  vessels  of  this  kind  with  the  full  consent  of  the  parties  of  the  first 
part,  exempt  from  wharf  and  levee  dues,  according  to  the  terms  of  the  said 
resolution." 

The  object  of  the  bill  filed  by  EUerman,  the  appellee,  was  to  enjoin  the 
execution  of  this  contract,  and  the  use  and  employment  of  the  wharf  described 
therein  in  the  manner  contemplated  by  it.  His  claim  is  based  on  a  contract 
between  himself  and  the  city  of  JSTew  Orleans,  entered  into  June  29,  1875.  It 
purports  to  be  a  grant  from  the  city  to  him,  for  a  term  of  four  years  and 
eleven  months  from  the  date  of  the  contract  for  building  and  repairing  the 
wharves  and  levees  according  to  certain  specifications  on  file,  and  for  the  pay- 
ment of  debts  contracted  on  accpunt  of  them,  and  for  transferring  the  revenues 
of  the  same  for  the  said  term^agreeably  to  the  terms  of  a  certain  ordinance  and 
resolution  of  the  city,  all  which  are  set  out  in  the  contract.  The  specifications 
state  the  particulars  of  the  required  repairs  and  extensions  of  the  wharves. 
The  subject-matter  of  the  ordinance  is  declared  to  be  the  sale  of  "the  revenues 
of  the  wharves  and  levees  of  the  city  of  New  Orleans,  collectible  under  exist- 
ing ordinances  upon  all  ships,  ve^els,  steamships,  steamboats,  fiatboats  and 
water-craft  of  any  and  every  description,  upon  the  terms  and  conditions" 
therein  set  forth.  The  purchaser  was  to  assume  certain  specified  liabilities  of 
the  city,  connected  with  the  wharves,  and  it  was  provided  that  the  sale  should 
be  awarded  to  the  bidder  who  would  assume  to  discharge  the  obligations  set 
forth,  in  consideration  of  the  transfer  of  the  revenues  assigned,  in  the  shortest 
time.  The  purchaser  should  be  subrogated  to  all  the  rights  and  privileges  of 
the  city,  to  sue  for  and  collect  the  revenues;  and  it  was  anderatood  and 
agreed  that  ^Hhe  city  only  undertakes  to  transfer  only  such  rights  as  she  pos- 
sesses, and  the  purchaser  takes  the  said  revenues  subject  to  all  the  rights  now 
held  by  other  persons  by  way  of  lease,  privilege,  contract,  or  by  law,  and  the 
purchaser  shall,  in  reference  to  them,  be  subrogated  only  to  the  rights  of  the 
city."  It  was  provided  that  the  purchaser  should  take  possession  of  tlie 
wharves,  landings  and  levees  in  the  condition  in  which  the  same  might  be  at 
the  time,  and  should  repair  the  same  and  keep  them  in  good  order  and  condi- 
tion during  the  term  stipulated.  It  was  further  provided  that  if,  from  overpow- 
ering foi'ce,  the  city  should  not  be  able  to  protect  the  transferee  in  receiving  the 
said  revenues,  or  if  they  should  by  any  such  cause  be  diminished  over  one-tbird, 
the  transferee  might,  after  satisfying  all  obligations  incurred  under  the  con- 
tract up  to  the  time,  surrender  it  and  be  discharged  from  further  responsibility ; 
hut  the  city,  it  was  expressly  declared,  in  nowise  guarantied  the  payment  of 
the  wharfage  and  levee  dues,  the  collection  of  which  is  to  be  enforced  by  the 
transferee  at  his  own  cost. 

The  wharves  and  levees  which  constitute  the  subject-matter  of  this  arrange- 
ment consisted  of  artificial  improvements  made  at  the  expense  of  the  city  by 
grading  and  by  driving  piles  which  are  securely  fastened,  and  covered  by  a  plank 
flooring,  so  as  to  furnish  safe  and  convenient  landings  and  moorings  for  water- 
craft,  and  places  for  loading  and  unloading  their  cargoes.  Provision  was  made 
not  only  for  keeping  in  repair  the  existing  works  and  structures,  but  the  trans- 
feree  of  the  revenues  was  bound  to  build  additional  new  wharves  in  certain  speci- 
fied districts  of  the  city,  if  required  to  do  so,  not  to  exceed  a  named  sum  per 
annum;  but  if  new  wharves  should  be  required  in  other  districts  by  the  city 
council  at  their  own  or  the  request  of  any  other  person,  the  party  so  desiring 
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them  should  be'bourtd  to  pay  for  the  cost  thereof,  and  should  be  entitled  to  re- 
ceive  the  revenues  derived  from  such  wharves  during  the  term  of  contract 
with  the  transferee,  unless  sooner  reimbursed. 

The  claim  of  EUerman  is,  that  the  administration  of  the  wharves  and  levees 
within  the  city  limits  is  intrusted  bj"  law  to  the  municipal  government;  that 
with  this  administration'  is  coupled  a  franchise  that  the  city  may  charge  and 
receive  a  reasonable  remuneration  for  the  expense  of  the  facilities  afforded  to 
commerce;  that  under  this  franchise  the  city  expended  out  of  its  revenues  very 
large  sums  on  the  wharves  and  levees  in  permanent  works  and  improvements 
for  the  benefit  of  commerce;  that,  in  consequence,  it  had  a  vested  right  in  the 
franchise  aiid  the  revenues  legitimately  derived  from  these  expenditures,  of 
which  it  could  not  be  divested  by  an  act  of  the  legislature,  and  that  he,  by  vir- 
tue of  his  contract,  is  subrogated  during  its  term  to  the  rights  of  the  city.  He 
further  claims  that  it  is  a  violation  of  these  rights  for  the  defendants  to  permit 
the  use  and  eniployment  of  their  property  as  a  wharf,  and  to  charge  and  re- 
ceive wharfage  for  such  use,  by  and  from  persons  not  engaged  in  conducting 
the  proper  business  of  the  company,  thus  opening  a  rival  wharf  business  in  com- 
petition with  the  city,  and  him  as  its  lessee;  and  that  if  the  joint  resolution  of 
March  6,  1869,  must  be  construed  so  as  to  confer  upon  the  c*)mpany  any  such 
authority,  it  is  null  and  void,  because  contrary  to  that  provision  of  the  consti- 
tution of  the  United  States  which  forbids  the  taking  of  private  property  with- 
out due  process  of  law,  It  is  not  claimed  that  the  city  has  ever  used  as  a  pub- 
lic wharf  the  premises  so  occupied  by  the  appellants,  or  made  any  expenditures 
for  >vorks  and  constructions  upon  them;  and  it  is  admitted  that  all  expendi- 
tures of  that  description  which  have  been  made  thereon  have  been  at  the  cost 
of  the  railroad  company. 

A  decree  was  rendered  in  the  circuit  court  in  f^vor  of  the  appellee,  granting 
the  relief  prayed  for,  to  review  which  this  appeal  is  prosecuted.  In  the 
opinion  of  the  circuit  judge  (2  Woods,  120),  the  case  turned  upon  the  construc- 
tion to  be  given  to  the  joint  resolution  of  March  6,  1869;  and  being  of  opinion, 
upon  the  authority  of  the  decision  of  the  supreme  court  of  Louisiana  in  City 
of  New  Orleans  v.  New  Orleans,  Mobile  &  Chattanooga  R  Co.,  27  La.  Ann., 
414,  that  this  resolution  conferred  upon  the  railroad  company  no  right  to 
charge  wharfage  dues  against  vessels  landing  at  said  wharf  which  were  in  no 
way  connected  with  the  business  of  the  railroad  company,  and  no  right  to 
maintain  a  free  wharf  for  such  vessels,  it  was  assumed  that  the  appellee  had 
such  an  interest  in  the  question  as  qualified  him  to  maintain  this  suit  and 
entitled  him  to  the  relief  prayed  for. 

City  of  New  Orleans  v.  New  Orleans,  Mobile  &  Chattanooga  R.  Co.  (supra) 
was  a  suit  brought  against  the  company  to  recover  a  sum  of  money  for  levee 
dues  charged  against  the  defendant  for  barges  and  flatboats  belonging  to  it 
which  were  lying  at  this  wharf  and  used  in  its  business.  The  supreme  court 
of  the  state,  in  that  case,  decided  that  the  joint  resolution  was  not  void  for 
either  of  the  reasons  urged.  It  said :  ^^  The  public  servitude  along  the  banks 
of  the  rivers  in  Louisiana  is  under  the  control  of  the  general  assembly.  C.  C, 
453,  455,  458.  The  right  of  the  general  assembly  to  grant  the  right  to  cor- 
porations or  individuals  to  make  and  maintain  wharves  has  been  long  settled. 
5  Ann.,  661;  15  Id,,  577;  22  id.,  5^5;  6  N.  Y.,  523;  26  id.,  287.  In  the  case 
now  under  consideration  the  state  granted  the  right  to  the  riparian  owner. 
This  is  permissible.  1  Black,  1.  Nor  was  the  grant  a  donation  of  public  rev- 
enues to  a  private  purpose.     The  grant  is  a  license  to  a  railroad  company  to 
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use  its  property  on  the  river  bank  for  public  purposes,  to  wit,  to  facilitate  the 
transaction  of  its  business  with  the  public.  It  was  the  control  by  the  legisla- 
ture of  a  public  servitude." 

§  1991  •  A  city  cannot  restrain  a  railway  company  from  building  and  usin^ 
a  wharf  under  a  grant  from  the  state^  although  the  wharf  be  in  the  city. 

The  extent  of  the  rights  of  the  company  under  the  joint  resolution  —  whether 
the  use  of  the  wharf  was  limited  to  railroad  purposes  merely,  or  embraced  all 
purposes  —  was  a  point  not  involved  in  that  case,  nor  decided  either  in  express- 
terms  or  by  any  fair  inference.  What  that  decision  did  affirm,  however,  was^ 
that  the  disposal  of  the  public  right  in  the  premises,  as  a  wharf,  was  in  the 
state,  to  the  exclusion  of  the  city,  so  that  if  the  joiat  resolution  had  been  a 
cession  to  a  natural  person,  as  riparian  proprietor,  to  improve  the  premises  as 
a  landing  place  for  water-craft,  and  for  loading  and  unloading  cargoes,  by 
building  levees  and  wharves,  at  his  own,  expense,  with  the  right  to  charge  rea- 
sonable wharfage  for  their  use,  it  would  have  been  conclusive  upon  the  city  and 
those  claiming  in  its  right.  And  construing  the  grant  to  the  company  as  lim- 
iting the  use  of  the  property  as  a  wharf,  to  purposes  strictly  incident  to  its 
corporate  business,  still,  in  order  that  it  should  be  beneficial  to  that  extent,  it 
would  be  essential  that  the  company  should  have  the  right  to  exclude  all  other 
uses ;  and  this  would  effectually  withdraw  it  from  the  jurisdiction  of  the  city 
authority  over  the  general  subject  of  the  public  wharves. 

Neither  would  this  be  in  derogation  of  any  vested  right  of  the  city.  "What- 
ever powers  the  municipal  body  rightfully  enjoys  over  the  subject  is  de- 
rived from  the  legislature.  They  are  merely  administrative,  and  may  be 
revoked  at  any  time,  not  touching,  of  course,  any  property  of  the  city  actually 
acquired  in  the  course  of  administration.  The  sole  ground  of  the  right  of  the 
city  to  collect  wharfage  at  all  is  that  it  is  a  reasonable  compensation,  which  it 
is  allowed  by  law  to  charge  for  the  actual  use  of  structures  provided  at  its  ex- 
pense for  the  convenience  of  vessels  engaged  in  the  navigation  of  the  river. 
Cannon  v.  New  Orleans,  20  Wall.,  577.  And  while  it  may  be  true,  as  was  de- 
cided by  the  supreme  court  of  Louisiana  in  Ellerman  v.  McMains,  30  La.  Ann., 
pt.  1,  190,  that  the  city  cannot  lawfully  be  required  to  permit  the  use  of  its 
wharves,  without  compensation,  on  the  ground  that  they  are  private  property, 
it  is  equallj^  true,  as  decided  by  the  same  court  in  City  of  New  Orleans  v. 
Wilmot,  31  La.  Ann.,  65,  that  the  city  cannot  forbid  any  water-craft  from 
using  the  banks  of  the  navigable  waters  of  the  state  for  purposes  of  navigation 
and  commerce,  and  cannot  compel  them  to  pay  to  it  wharfage  except  for  the 
use  of  wharves  of  which  it  is  the  proprietor.  The  rights  of  the  city  in  respect 
to  this  controversy  would  seem,  then,  to  be  reduced  to  that  of  building  levees 
and  wharves  on  the  banks  of  the  river  within  its  corporate  limits  for  the  publio 
utility,  with  the  exceptions  established  by  paramount  law,  and  collecting  rea- 
sonable wharfage  for  the  actual  use  of  such  structures.  Its  right  to  build  a 
wharf  upon  the  land  of  the  company  is,  we  have  seen,  excluded  by  the  terms 
of  the  joint  resolution  of  March  6,  1869,  according  to  its  narrowest  construo- 
tipn. 

§  1992.  A  wharfinger  cannot  restrain  a  railway  company  from  competing 
with  him^  although  it  be  acting  ultra  vires. 

The  sole  remaining  question,  then,  is  whether  Ellerman,  as  assignee  of  the 
city,  has  any  legal  interest  which  entitles  him  to  enjoin  the  company  from 
using  its  wharf  as  a  public  wharf  beyond  the  limits  of  such  use,  as  detined  by 
that  construction  of  the  joint  resolution.     If  he  has  such  interest,  it  can  only 
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consist  in  preventing  competition  with  himself  as  a  wharfinger,  which  such 
more  extensive  use  of  the  railroad  property  would  create.  And  if  the  right  to 
assert  it  exists,  it  must  rest,  not  upon  the  claim  that  the  premises  are  thus  used 
for  purposes  to  which  they  might  not  be  lawfully  devoted  if  owned  and  used 
by  a  natural  person,  but  on  the  allegation  merely  that  such  use  is  beyond  the 
corporate  powers  of  the  company.  But  if  the  competition  in  itself,  however 
injurious,  is  not  a  wrong  of  which  he  could  complain  against  a  natural  person, 
being  the  riparian  proprietor,  how  does  it  become  so  merely  because  the  author 
of  it  is  a  corporation  acting  %Utra  vireaf  The  damage  is  attributable  to  the 
competition,  and  to  that  alone.  But  the  competition  is  not  illegal.  It  is  not 
unlawful  for  any  one  to  compete  with  the  company,  although  the  latter  may 
not  be  authorized  to  engage  in  the  same  business.  The  legal  interest  which 
qualifies  a  complainant  other  than  the  state  itself  to  sue  in  such  a  case  is  a 
pecuniary  interest  in  preventing  the  defendant  from  doing  an  act  where  the 
injury  alleged  flows  from  its  quality  and  character  as  a  breach  of  some  legal  or 
equitable  duty.  A  stockholder  of  the  company  has  such  an  interest  in  restrain- 
ing it  within  the  limits  of  the  enterprise  for  which  it  was  formed,  because  that 
is  to  enforce  his  contract  of  membership.  The  state  has  a  legal  interest  in  pre- 
venting the  usurpation  and  perversion  of  its  franchises,  because  it  is  a  trustee 
of  its  power  for  uses  strictly  public.  In  these  questions  the  appellee  has  no  in- 
terest, and  he  cannot  raise  them  in  order,  under  that  cover,  to  create  and  pro- 
tect a  monopoly  which  the  law  does  not  give  him.  The  only  injury  of  which 
he  can  be  heard  in  a  judicial  tribunal  to  complain  is  the  invasion  of  some  legal 
or  equitable  right.  If  he  asserts  that  the  competition  of  the  railroad  company 
damages  him,  the  answer  is  that  it  does  not  abridge  or  impair  any  such  right. 
If  he  alleges  that  the  railroad  company  is  acting  beyond  the  warrant  of  the 
law,  the  answer  is  that  a  violation  of  its  charter  does  not  of  itself  injuriously 
affect  any  of  his  rights.  The  company  is  not  shown  to  owe  him  any  duty 
which  it  has  not  performed. 

This  was  the  principle  on  which  this  court  proceeded  in  the  case  of  George- 
town V,  Alexandria  Canal  Co.,  12  Pet.,  91.  It  is  applied  in  Mayor,  etc.,  of 
Liverpool  v,  Chorley  Water-Works  Co.,  2  De  G.,  M.  cfe  G.,  852;  Stockport  Dis- 
trict Water-Works  v.  Mayor,  etc.,  of  Manchester,  9  Jur.  (N.  S.),  26i6;  Pudsey 
Coal  Gas  Co.  v.  Corporation  of  Bradford,  Law  Rep.,  15  Eq.,  167.  On  this 
ground  it  is  our  opinion  that  the  appellee  failed  to  allege  and  show  any  right  to 
maintain  his  bill,  which  should,  therefore,  have  been  dismissed.  The  decree 
will  be  accordingly  reversed,  with  directions  to  dismiss  the  bill;  and  it  is  so 
ordered. 

Mb.  Justice  Woods  dissented. 

MINTURN  V.  LARUE. 
(28  Howard,  485-488.    1859.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  district  of  California. 

The  bill  was  filed  by  the  complainant  in  the  court  below  to  restrain  the  de- 
fendants from  running  a  ferry  between  the  city  of  San  Francisco  and  the  city 
of  Oakland,  on  the  opposite  side  of  the  bay,  and  which,  it  is  claimed,  is  in  vio- 
lation of  the  exclusive  privileges  belonging  to  him  under  the  authority  of 

800 


?g  ^^8-1995.  OORPORATlOKS  —-MUNICIPAL. 

the  law.  The  authority,  as  set  forth  in  the  bill,  is  derived  from  the  charter 
of  th^  town  (now  city)  of  Oaklaild.  The  third  section  of  the  charier  (passed 
May  4,  1852)  provided  that  "the  board  of  trustees  shall  have  power  to  make 
such  by-laws  and  ordinances  as  they  may  deem  proper  and  necessary;"  among 
other  things,  "to  lay  out,  make,  open,  widen,  regulate  and  keep  in  repair  all 
streets,  roads,  bridges,  ferries,"  etc.,  "wharves,  docks,  piers,  slips,"  etc.,  "and 
to  authorize  the  construction  of  the  same;"  "and,  with  a  view  to  facilitate  the 
construction  of  wharves  and  other  improvements,  the  lands  lying  within  the 
limits  aforesaid  (that  is,  of  the  corporation),  between  high  tide  and  ship  chaa- 
nel,  are  hereby  ghinted  and  released  to  said  town."  It  is  admitted,  if  the  an- 
thorities  of  the  town  of  Oakland  possessed  the  power  under  the  charter  to 
grant  an  exclnsive  right  of  ferries  between  that  place  and  the  city  of  San 
Prancisco,  the  complaittant  has  become  vested  with  it.  The  question  in  the 
case,  therefore,  is,  whether  or  not  the  power  was  conferred  by  this  third  section 
of  the  charter. 

§  1993.  A  grant  of  corporate  powers  is  always  stricUy  cofistrued. 

It  is  a  well-settled  rule  of  construction  of  grants  by  the  legislature  to  corpo- 
rations, whether  public  or  private,  that  only  such  powers  and  rights  can  be 
exercised  under  them  as  are  clearly  comprehended  within  the  words  of  the 
act  or  derived  therefrom  by  necessary  implication,  regard  being  had  to  the 
objects  of  the  grant.  Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  public.  This  principle  has 
been  so  often  applied  in  the  construction  of  corporate  powers  that  we  need 
not  stop  to  refer  to  authorities. 

§  1 994.  The  charter  of  city  of  OaJdand  did  not  vest  it  with  exdxisive  ferry 
privileges. 

Now,  looking  at  the  terms  of  the  grant  in  this  case,  and  giving  to  them  their 
widest  taeaning,  either  separately  or  in  the  connection  in  which  they  are  found, 
or  with  the  object  for  which  the  povyer  was  conferred,  we  find,  indeed,  a  power 
to  establish  and  regulate  ferries  within  the  corporate  limits  of  the  town,  but 
not  an  exclusive  power.  Full  effect  is  given  to  the  words  in  which  the  power 
is  granted,  when  the  simple  right  is  conceded  to  establish  and  regulate  ferries. 
If  the  grant  bad  been  made  to  an*  individual  in  the  terms  here  used,  the  ques- 
tion would  have  been  too  plain  for  argument.  In  our  judgment,  it  can  have 
no  wider  interpretation,  though  made  to  a  corporation. 

§  1 996.  The  legislature  may  grant  exclusive  control  over  ferries  to  a  munic- 
ipality. 

It  must  be  remembered  that  this  is  not  the  case  where  the  crown  or  the  leg^- 
islature  has  aliened  to  a  municipal  corporation  its  whole  power  to  establish  and 
regulate  ferries  within  its  limits,  as  may  be  found  in  some  of  the  ancient  char- 
ters of  cities  in  England  and  in  this  country.  In  those  cases,  the  municipal 
body,  in  respect  to  this  legislative  or  public  trust,  represents  the  sovereign 
power,  and  may  make  grants  of  ferry  rights  in  as  simple  a  manner  as  the  scjr- 
ereign.  The  error,  we  think,  in  the  argument  for  the  appellant,  is  in  confound- 
ing this  grant  with  these  ancient  charters,  or  those  of  a  like  character.  But, 
on  referring  to  them,  it  will  be  seen  that  the^form'of  the  grant  is  very  dif- 
ferent—  much  more  particular  and  comprehensive,  leaving  no  doubt  as  to  the 
extent  of  the  power.  Costar  v.  Brush,  25  Wend.,  631.  So  here:  if  the  legis- 
lature had  intended  to  confer  their  whole  power  upon  this  corporation  to  estab- 
lish and  regulate  ferries  within  its  limits,  or  a  power  to  grant  exclusive  ferry- 
rights  therein,  a  very  different  form  of  grant  would  have  been  used  — one  that 
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would  hare  expressed  the  intent t>f  the  law-maker  to  part  with  the  exclusive 
power  over  the  subject,  and  vest  it  in  the  grantee.  In  the  form  used,  no  such 
intent  appears  or  can  be  reached,  except  by  a  very  forced  interpretation,  which 
we  are  not  at  liberty  to  give,  according  to  well-settled  authority.  11  Pet.,  422; 
Mills  V.  St.  CSair  Co.,  8  How.,  669;  Fanning  v.  Gregoire,  16  How.,  624.  In 
Mills  V.  St.  Clair  Co.,  the  court,  speaking  of  a  ferry  grant,  said  that  in  a  grant 
like  this  by  the  sovereign  power,  the  rule  of  construction  is  that,  if  the  mean- 
ing of  the  words  be  doubtful,  they  shall  be  taken  most  strongly  against  the 
grantee  and  for  the  government,  and  therefore  should  not  be  extended  by  impli- 
cation beyond  the  natural  and  obvious  meaning  of  the  words;  and  if  these  do 
not  support  the  claim,  it  must  fall.  And  again,  in  Fanning  v.  G-regoire,  speak- 
ing on  the  same  subject,  the  court  say:  The  exclusive  right  set  up  must  be 
clearly  expressed  or  necessarily  inferred,  and  the  court  think  that  neither  the 
one  nor  the  other  is  found  in  the  grant  to  the  plaintiff  nor  in  the  circumstances 
connected  with  it. 

As  the  town  of  Oakland  had  no  power,  according  to  the  above  construction, 
of  the  charter,  to  establish  an  exclusive  right  of  ferries  within  its  limits,  it  fol- 
lows that  it  did  not  possess  the  power  to  confer  upon  others  an  exclusive  privi- 
lege to  establish  them.  The  power  conferred  is  to  make  (meaning  to  establish) 
and  regulate  ferries,  or  to  authorize  the  construction  (meaning  the  establish- 
ment) of  the  same.  We  think  the  court  below  was  right,  and  that  the  decree 
must  be  affirmed. 

ILLINOIS,  ETC.,  CANAL  COMPANY  v.  ST.  LOUia 
(Ciircuit  Court  for  Missoari:  2  BiUon,  70-9L    1872.) 

Motion  for  an  injunction  to  prevent  the  erection  of  an  elevator  on  a  pDrtion 
of  the  wharf  at  St.  Louis,  under  an  ordinance  of  the  city.  The  facts  are  suffi- 
ciently stated  in  the  opinion. 

Opinion  by  Dillon,  J. 

Statement  of  Facts. —  The  ordinance  of  the  city  of  St.  Louis,  adopted  Feb- 
ruary 6,  1872,  the  validity  of  which  presents  the  main  question  for  considera- 
tion, in  terms  describes  the  place  upon  which  the  elevator  building  therein 
mentioned  is  to  be  erected  as  a  "  portion  of  the  public  wharf  of  the  said  city." 
It  is  material  to  understand  with  precision  what  is  meant  by  the  public  wharf 
in  St.  Louis.  The  history  of  the  acts  of  the  city  in  respect  to  the  wharf  appears 
in  the  papers  and  documents  on  file.  On  March  1, 1851,  the  mayor  was  author- 
ized, by  joint  resolution,  to  make  arrangements  to  perfect  the  title  of  the  city  to 
the  entire  wharf,  or  to  any  portion  thereof.  On  the  next  day  (March  2)  the 
city,  by  ordinance  (No.  2,596),  established  the  easXern  and  western  lines  of  the 
wharf,  from  Plum  street  to  the  southern  limits  of  the  city  —  these  lines  being 
two  hundred  and  sixty-five  feet  apart,  and  subsequently  the  wharf  was  extended 
to  the  northern  boundary  line  of  the  corporation.  In  1851,  also,  the  owners  in 
old  blocks  43  and  44,  claiming  to  be  riparian  proprietors,  and  to  own  what  are 
now  known  as  blocks  855  and  856  (in  front  of  which  the  elevator  is  authorized 
by  the  ordinance  of  February  6,  1872,  to  be  erected),  executed  an  instrument 
by  which,  "in  consideration  of  the  benefit  which  will  accrue  to  us,  and  the  sura 
of  $1,"  they  "authorized  the  city  of  St.  Louis  to  locate  and  construct,  on  any 
lands  claimed  by  us,  a  wharf  two  hundred  and  sixty  five  feet  wide,  as  estab- 
lished by  the  ordinance  of  the  city  (No.  2,506,  supray^    The  instrument  then 

proceeds:  "And  we  do  hereby  dedicate  and  appropriate  the  said  lands  so  taken 
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to  the  use  of  a  public  wharfs  to  hold  the  same  as  established  in  said  ordinance 
No.  2,596,  for  the  use  of  a  wharf,  to  be  under  the  entire  control  and  manage- 
ment of  said  city ;  said  wharf  to  be  constructed,  rej^aired,  taxed  and  wharfage 
therefrom  applied  as  the  city  may  deem  expedient." 

§  1 996,  A  Gify  corporation  may^  unless  restricted  hy  positive  laWy  dedicate 
property  irrevocably  to  public  uses. 

The  city  also  claims  title  or  right  to  the  wharf  property  by  quitclaim  from 
the  public  schools,  which  was  expressed  to  be  for  the  wharf  as  established,  and 
also  under  an  act  of  the  legislature  in  1864-5,  and  also  under  an  act  of  congress 
of  June  12,  1866,  granting  to  the  city  all  the  interest  of  the  United  Stales  in 
and  to  all  wharves,  etc.,  within  the  limits  of  the  city  corporation.  It  is  not 
material  in  this  case  to  determine  what  rights  to  the  wharf  property  came  from 
the  one  source  or  the  other.  So  far  as  the  right  comes  throagh  the  instrument 
made  in  1851  by  the  proprietors  of  blocks  43  and  44  or  855  and  856  (see  Public 
Schools  V.  Risley,  40  Mo.,  356;  The  Schools  u  Bisley,10  Wall.,  91),  the  dedi- 
cation is  expressly  for  a  public  wharf.  If  the  city  in  any  way  ever  owned  the 
fee  to  what  is  termed  the  wharf,  the  ordmances  produced  to  the  court  satisfac- 
torily show  an  irrevocable  dedication  thereof  by  it  to  the  use  of  the  public  as  a 
wharf.  A  city  corporation,  like  any  other  proprietor,  may,  unless  specially 
restricted,  make  such  a  dedication;  and  when  the  rights  of  the  public  have 
attached,  the  dedication  cannot  be  recalled.  Dillon  on  Munic.  Corp.,  sec.  498, 
and  cases  cited. 

After  what  the  city  has  done  with  respect  to  the  wharf  property,  no  court 
would  allow  the  corporate  authorities  to  regard  it  as  private,  and  sell  or  other- 
wise dispose  of  it  as  such.  The  counsel  on  both  sides  have  treated  the  property 
as  having  been  dedicated  to  public  use  as  a  wharf,  and  the  authority  over  it  to 
be  such  as  exists  in  the  city  by  virtue  of  its  powers  under  its  charter,  and  not 
in  virtue  of  any  ownership  of  it,  present  or  past.  "We  shall  accordingly  assume 
the  wharf  prop)erty  upon  which  it  is  proposed  to  erect  the  elevator  to  be  prop- 
erty which,  either  by  the  former  proprietors  or  by  the  city,  or  both,  has  been 
effectually  dedicated  to  the  public  for  a  wharf,  and  that  the  public  may  make 
every  use  of  it,  under  the  control  and  regulation  of  the  city  authorities,  or  of 
the  legislature,  which  falls  within,  but  no  use  which  falls  without^  the  scope 
and  meaning  of  such  a  dedication. 

The  reference  to  the  history  of  the  wharf,  so  called ;  its  location  on  the  bank 
of  the  river;  its  width  and  its  length,  extending  along  the  whole  water  line 
of  the  city,  embracing  in  the  phrase  not  only  the  improved,  but  unimproved 
portions  of  the  bank,  will  be  seen  to  be  material,  when  we  come  to  consider 
the  question  as  to  the  nature  of  the  itses  which  it  is  allowable  to  make  of  prop- 
erty dedicated  for  such  a  purpose.  The  legislature,  in  the  charter  of  the  city, 
has  conferred  upon  the  mayor  and  city  council  a  great  variety  of  powers,  and, 
among  others,  the  following:  "8.  To  construct  all  needful  improvements  in  the 
harbor  \  ,  .  .  to  erects  repair  and  regiUate  public  wharves  and  docks;  .  .  . 
to  regulate  the  stationing,  etc.,  of  vessels  within  the  city;  to  charge  and  collect 
wharfage,"  etc.  After  a  detailed  enumeration  of  the  various  legislative  powers 
granted  to  the  city,  the  charter  proceeds:  "17.  Finally,  to  pass  all  such  ordi- 
nances, not  inconsistent  with  the  provisions  of  this  charter  or  the  laws  of  the 
state,  as  may  be  expedient  in  maintaining  the  peace,  good  government,  health 
and  welfare  of  the  city,  its  trade^  commerce,  Tnanufa^tures^'*  etc.  None  of  the 
other  provisions  of  the  charter,  cited  by  counsel,  seem  to  have  any  direct  bear- 
ing upon  the  power  of  the  city  over  the  wharf  property.    It  will  be  perceived, 

8id 


POWEEa  §1997. 

therefore,  that  there  is  no  express  legislative  authority  to  the  city  to  erect 
buildings,  or  to  authorize  the  erection  thereof,  upon  the  property  known  as  the 
public  wharf. 

And  here  the  complainant  takes  the  position  which  we  shall  now  consider, 
that,  without  direct  legislative  sanction  (if,  indeed,  with  it),  it  is  not  competent 
for  the  municipal  authorities  themselves  to  erect,  or,  under  an  otherwise  unob- 
jectionable ordinance,  to  authorize  the  erection  of  an  elevator  building  upon  the 
wharf,  to  be  used  for  handling  grain  arriving  at  or  to  be  shipped  from  it.  The 
argument  in  support  of  this  position  is,  that  the  property  is  dedicated  to  be  used 
for  a  particular  purpose,  viz.,  for  the  purpose  of  a  wharf,  and  that  the  occupa- 
tion of  it  by  a  permanent  structure  of  any  kind,  though  its  design,  purpose 
and  eflfect  may  be  to  facilitate  the  receipt  and  transfer  of  grain  or  merchandise 
at  the  wharf,  is  an  unauthorized  use  of  the  property.  In  other  words,  it  is 
insisted  that  it  is  a  perversion  of  the  use  for  which  the  property  was  acquired 
or  dedicated,  to  allow  the  erection  thereon  of  an 'elevator  to  facilitate  the 
receipt  and  shipment  of  grain  in  bulk  at  the  wharf;  and,  consequently,  that 
such  a.  structure  would,  if  built,  be  a  public  nuisance,  and  liable  to  be  proceeded 
against  and  abated  as  such.  This  makes  it  essential  to  consider  what  are  legit- 
imate uses  of  property  dedicated  for  a  public  wharf;  and  this  must  depend,  in 
the  absence  of  controlling  legislative  enactment,  or  of  special  limitations  im- 
posed by  the  dedicator,  upon  his  presumed  intention,  to  be  gathered  from  the 
nature,  situation  and  location  of  the  property,  and  the  wants  of  the  public. 
In  1851,  when  the  city  began  to  take  steps  to  provide  more  adequate  wharf 
accommodations,  it  was  already  possessed  of  an  extensive  trade  and  commerce, 
mainly  carried  on  by  the  river.  Wisely  contemplating  the  future,  it  set  apart 
a  space  along  the  whole  water  boundary,  and  termed  it,  whether  improved  or 
not,  the  public  wharf.  What  was  the  purpose  in  setting  apart  property  thus 
acquired  and  to  be  acquired  for  a  wharf?  Clearly,  it  was  to  make  provision 
that  rafts,  boats  and  vessels  of  all  kinds  could  eifect  a  landing  in  front  of  the 
city,  and  have  a  place  upon  which  to  discharge  or  from  which  to  receive  wares, 
merchandise  and  cargoes  of  all  descriptions.  This  was  to  be  dome  upon  the 
bank  or  margin  of  the  river,  which,  whether  improved  or  not,  was  compen- 
diously styled  the  wharf  —  the  public  wharf.  This  is  fully  shown  by  the  ordi- 
nances of  the  city  in  relation  to  this  subject. 

§  1 997.  A  city  may  authorize  the  erection  of  a  public  grain,  elevator  upon  a 
wharf  irrevocably  dedicate^  to  public  uses. 

Both  under  the  dedication  referred  to  and  by  its  charter,  the  city  is  author- 
ized to  regulate  the  public  wharf.  Its  right  to  appropriate  different  parts  of 
the  bank,  called  the  wharf,  to  different  uses  of  a  proper  character,  admits  of 
no  doubt.  It  may  set  apart  a  portion  exclusively  for  steamboats,  and  require 
them  to  land,  there,  and  not  elsewhere.  So  it  may  require  rafts,  woodboats, 
coalboats,  grainboats,  etc.,  to  land  at  specified  and  separate  parts  of  the  wharf; 
and  such  is  shown  by  its  ordinances  to  be  the  practice  of  the  city  in  regulating 
the  use  of  the  bank  of  the  river.  The  parties  have  stipulated  that  the  receipt 
and  shipment  of  grain  in  bulk  enters  largely  into  the  commerce  and  trade  of 
St.  Louis,  which  is  constantly  increasing,  both  by  river  and  rail,  and  that  eleva- 
tors, by  means  of  the  mechanical  contrivances  within  them,  afford  an  economical 
And  expeditious  method  of  handling  grain  arriving  in  this  condition.  Formerly 
grain  was  carried  almost  wholly  in  sacks,  and  was  deposited  on  the  wharf  or 
levee  preparatory  to  its  transfer  to  vessels  on  the  one  hand,  or  to  drays  or  other 

vehicles  on  the  other,  and,  in  this  shape,  arriving  in  small  quantities,  it  was  easily 

813 


§.  1907.  CORPORATIONS  --  MUNICIPAL. 

protected  from  rains  bj  means  of  tarpaulins,  or  in  some  similar  manner.  Can  it 
be  questioned,  however,  that  the  city  authorities,  if  they  had  deemed  it  expedi- 
ent, might  not  have  erected,  at  various  places,  structures  on  the  wharf  to  shel- 
ter grain  in  this  condition?  That  they  may  not  have  found  it  necessary  is  no 
test  of  the  measure  of  the  right,  and  no  evidence  that  every  use  of  the  wharf 
is  illegitimate  which  contemplates  the  erection  of  a  structure  upon  it.  Bat 
now  grain  reaches  St.  Louis  in  bulk,  and  how  shall  it  be  handled?  Must  the 
owners  incur  the  expense  and  delay  of  putting  it  into  sacks  or  of  transfer- 
ring it  by  shovels  into  wagons,  while  the  rest  of  the  world  freely  make  use  of 
cheaper  and  improved  modes  of  handling  it? 

A  single  elevator,  occupying  a  small  portion  of  the  wharf,  may  be  made  to 
handle  one  hondred  thousand  bushels  or  more  of  grain  per  day,  at  a  trifling 
cost  per  bushel,  while  the  handling  of  the  same  amount  in  sacks  or  wagons 
Tvould  require  a  much  larger  space  of  the  wharf,  and  be  attended  with  delays 
and  with  increased  expense,  both  to  the  owners  and  the  public.  The  dedica- 
tion of  the  property  was  perpetual,  and  for  the  benefit  of  the  public.  The 
extent  of  the  dedication,  its  scope,  remains  the  same,  but  the  mode  of  using 
property  dedicated  for  a  wharf  may  change  from  time  to  time  as  the  wants  of 
commerce  or  the  public  may  require,  and  this  the  dedicator  is  presumed  to 
contemplate  when  he  makes  the  dedication.  What  benefit  is  it  to  the  dedi- 
cator to  insist,  when  grain  reaches  St.  Louis  in  bulk,  that  it  shall  be  sacked  or 
hauled  away  in  vehicles?  What  right  has  the  owner  of  a  steamboat  plying 
the  river,  and  not  constructed  with  a  view  to  carrying  grain  in  bulk,  to  insist 
that  the  old  methods  shall  be  contmued?  If  the  city,  under  the  powers  con- 
ferred upon  it  before  mentioned,  should  see  fit  to  set  apart  a  portion  of  the 
v^barf  for  the  landmg  of  boats  carrying  grain  in  bulk,  and  to  erect  thereon 
artificial  contrivances  to  facilitate  the  loadino^  and  unloadincr  of  such  vessels,  it 
has,  in  our  judgment,  the  clear  right  to  do  so;  and  since  grain  in  this  condi- 
tion requires  to  be  eflPectually  protected  from  the  weather,  proper  structures  to 
afford  such  protection  may  be  erected  by  it  on  the  wharf,  the  same  as  it  might 
make  any  other  improvement  germane  to  the  purposes  of  a  wharf  and  within 
the  scope  of  the  dedication. 

A  wharf  differs  in  many  material  respects  from  a  street.  The  latter  is  pri- 
marily intended  for  the  purposes  of  passage  or  travel,  and  any  erection  in  it, 
without  legislative  authority,  is  a  nuisance;  but  a  wharf  is  intended  to  afford 
convenience  for  the  landing  of  vessels,  the  loading  or  unloading  of  their 
cargoes,  and  to  supply  a  place  on  which  the  wares  discharged  from  vessels  or 
awaiting  shipment  may  be  laid  or  deposited;  and  it  would  seem  that  structures 
or  appliances  of  any  kind  intended,  and  which  have  the  effect  to  facilitate  the 
handling  and  preservation  of  merchandise  arriving  at  the  wharf,  erected  upon 
it  under  municipal  authority^  and  remaining  at  all  times  subject  to  municipal 
control,  would  be  lawful  and  within  the  purposes  for  which  the  wharf  property 
was  acquired  or  dedicated.  We  do  not  say  that  the  municipal  authorities  could 
use  the  wharf  property  for  mere  warehouse  purposes,  though  we  have  no  doubt 
that  it  would  be  competent  for  them  to  erect,  or  authorize  the  erection  thereon, 
of  such  structures  for  the  receipt  and  shipment  of  goods  by  water,  as  they 
might  deem  expedient  in  order  to  promote  the  trade  and  commerce  of  the  city. 
And  we  are  clearly  of  opinion  that  the  erection,  under  the  sanction  of  the  city, 
of  an  elevator  to  be  used  in  handling  grain  at  the  wharf,  and  at  all  times  under 
the  direction  and  control  of  the  municipal  authorities,  is  such  a  use  of  wharf 
property  as  does  not  fail  without  the  scope  of  dedication,  and  such  a  structure 
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would  not,  therefore,  be  a  public  nuisance,  "We  have  not  met,  nor  have  the 
counsel  cited, any  adjutiicationa  upon  the  precise  point;  and  we  have,  therefore, 
been  compelled  to  decide  it  upon  principle,  and  have  felt  that  it  waadue  to  the 
importance  of  the  question  to  set  forth  our  views,  as  we  have  done^  with  con- 
siderable fullness. 

§  199.8.  A  city  cannot^  without  express  atUhority  from. the  legislature^  hy  ordir 
nance  surrenpler  to  a  private  corporation  its  control  of  a  piMic  wharf  for  a  . 
fixed  terrriynor  can  it,  surrender  the  right  to  regulate  prices  chargeable  for  sudl^ 
use. , 

The  next  question  is,  whether  the  ordinance  of  February  6, 1$72,  authorizing 
the  elevator  company  to  erect,  maintam  and  carfy  on  the  elevator  upon  tha 
w)iarf,  is  valid.     One  effect  of  this  ordinance,  if  valid,  is,  in  my  opinion,  to  set 
apart  and  surrender  ^o  the  explusiye  use  pf  the  elevator  company,  for  the  full 
period  therein  named,  one  hundred  and  fifty  by  six  hundred  feet  of.  the  public 
wharf.    This  ordinance,,  when  accepted  by  the  company,  as  it  is  alleged  it  has  . 
been,  constitutes  a  contract  between  it  and  the  city ;  and  if  it  be  a  valid  cour 
tract,  and  shall  be  complied  with^  by.  the  corppany  on  its  part,  it  must  continue, 
in  force  and  be  binding  upon  the  city  for  the  next,  fifty  years.    Whatever  mi^y  . 
be  the  changes  in  the  condition  and  wants  of  the  city,  or  of  the  public,  within 
that  period,  the  bands  .of  the  mui^icipal  authorities  are  effectually  tied  by  this 
contract,  and  the  elevator  company  has  the  right  to  maintain  the  structu»re  , 
and  to  retain  possession  of  this  portion  of  the  public  wharf.    If  it  should  be- 
come,  in  the  judgment,  of  the  mayor  and  qity  council,  positively  detrimeuital  to 
the  welfare,  trade  and  commerce  of  the  city,  or  if  the  space,  it  occupies  should, ; 
in  their  opinion,  be  more  urgently  needed  for  pther  purposes,  still  this  structure 
must  remain. 

The  ordinance,  if  valid,  places  the  property  occupied  by  the  elevator  beyond 
the  control  of  the  city  authorities.  Nay,  more;  if  it  is  a  contract  (sis  it  is,  if  r 
valid),  it  possesses  all  the  legal  attributes  of  a  contract,  is  within  the  protection 
of  the  national  constitution,  and  the  elevator  company  may  not  only  hold  pos- 
session of  this  portion  of  the  wharf,  and  carry  on  its  business  there  against  the 
will  of  the  city  corporation,  but  equally  against  the  will  of  the  legislature, 
wfiich  is  the  supreme  guardian  of  the  public  rights  in  all  public  places.  In  the 
light  of  these  grave  consequences,  we  shall  inquire  presently,  whether  the  cor- 
poration of  St.  Louis  has  been  clothed  by  the  legislature  with  the  power,  not 
only  to  disable  itself,  but  also  to  disable  the  legislature,  except  by  the  exercise 
of  the  eminent  domain,  for  half  a  century  from  full  and  unrestrained  control 
over  the  public  wharf  and  its  uses.  Another  effect  of  this  ordinance,  in  my 
opinion,  if  valid,  is,  that  the  cit^*^  has  no  control  over  the  charges  which  the 
elevator  company  may  make  for  its  services  in  handling  and  storing  grain  and 
other  property.  Counsel  argue  that  the  power  was  expressly  reserved  by  the 
city ;  but  on  careful  consideration  of  the  provisions  of  the  ordinance,  my  judg- 
ment is  otherwise.  The  language  of  the  ordinance  in  this  respect  is  this:  ^^  It 
is  especially  understood  that  the  city  of  St.  Louis  does  not  part  with  or  grant 
away  its  right  to  regulate  and  control  any  part  of  the  wharf  and  river  front 
occupied  or  used  by  said  Pacific  Elevator  Company,  and  said  company  shall  be 
subject  to  such  general  rules  and  regulations  as  the  city  of  St.  Louis  may  pre- 
scribe from  time  to  time.  The  elevator  hereby  authorized  shall  be  used  only 
as  a  public  grain,  package  and  produce  elevator,  for  the  storage,  loading  and 
unloading  of  all  grain  and  merchandise  which  shall  be  tendered  without  dis- 
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crimination,  subject  only  to  such  reasonable  regulations,  requirements  and  just 
charges  and  compensation  as  the  said  company  may  deem  necessary,  not  in  con- 
flict with  the  ordinances  of  the  citv." 

Without  any  reservation  whatever,  the  legislative  and  police  power  of  the 
city  over  this  structure,  except  so  far  as  controlled  by  the  contract,  would  re- 
main. The  language  that  the  city  does  not  part  with  its  right  to  regulate  and 
control  the  portion  of  the  wharf  used  by  the  elevator  conlpany,  can  be  true 
only  in  a  qualified  sense;  for,  as  above  shown,  it  has  parted,  on  the  assumption 
that  the  ordmance  is  valid,  with  its  right  to  control  the  use  of  it  for  fifty  years. 
The  special  reservation  is,  that  the  company  shall  be  subject  to  such  general 
rules  and  regulations  as  may  be  prescribed  by  the  city  —  not  ape-cial  rules  and 
regulations  tor  this  particular  elevator,  even  if  the  general  language,  "  rules  and 
regulations,"  would  embrace  the  right  to  fix  tariffs  and  prices. 

Assuming  that  the  use  of  the  w^harf  for  an  elevator  is  a  legitimate  use,  and 
this  ordinance  granting  the  right  to  the  elevator  company  thus  to  use  it,  is 
valid,  I  cannot  find  any  provision  of  the  ordinance  which  fairly  admits  of  the 
construction  that  the  company  has  parted  with  its  right  to  fix  its  own  prices, 
and  agreed  to  abide  by  those  fixed  by  the  city,  or  by  .which  the  power  of  the 
city  over  the  prices  to  be  charged  by  this  elevator  company  is  any  greater  than 
o\^er  the  prices  to  be  charged  by  others.  In  the  absence  of  a  concession  of  the 
right,  the  elevator  company  would,  of  course,  have  the  unqualified  power,  as 
against  the  city,  to  prescribe  its  own  prices.  If  it  be  claimed  that  it  has  sur- 
rendered this  right,  the  onvs  lies  on  the  party  advancing  the  claim  to  establish 
it.  The  point  is  one  of  great  consequence,  and  how  eas}^  and  how  natural  it 
would  have  been,  if  such  had  been  the  intention  of  the  parties,  to  have  said, 
in  terms,  the  city  may  regulate  prices. 

This  conclusion  finds  some  support,  also,  in  the  fact  that  the  company  pays 
the  city  an  annual  compensation  for  the  use  of  the  property;  and  in  the  further 
consideration  that  it  is  not  to  be  presumed,  nor  upon  doubtful  grounds  held, 
that  the  company  have  agreed  to  expend  at  least  $200,000,  and  have  the  value 
of  that  investment  depend  upon  the  uncontrolled  action  of  the  city  authorities. 
I  attach  less  importance,  however,  to  this  point,  because,  if  mistaken  in  respect 
to  it,  my  opinion  would  still  be,  that  the  ordinance  is  invalid,  on  the  ground 
first  suggested,  viz.,  that  the  city  cannot,  under  the  powers  given  in  its  charter 
before  mentioned,  thus  surrender  the  control  over  the  use  of  the  wharf  prop- 
erty.    The  only  powers  delegated  to  the  city  by  the  legislature  in  respect  to 
wharves  have  been  before  mentioned,  and  they  are,  in  substance,  to  erect, 
repair  and  regulate  them,  and  to  pass  ordinances  to  promote  the  welfare,  com- 
merce and  trade  of  the  city.     These  are  public  or  legislative  powers,  incapable 
in  their  nature  of  delegation  or  of  surrender  by  the  municipality.     It  is  too 
plain  for  argument,  that,  under  these  general  powers,  the  city  could  not  sell  or 
alien  any  portion  of  the  wharf  property,  whether  acquired  by  dedication  or 
condemnation.     It  is  equally  plain  that  they  do  not  authorize  it  to  make  a 
lease  of  the  property  to  private  individuals  for  a  fixed  period,  incapablo  of 
determination  by  the  city  at  its  will.     If  the  city  may,  by  a  binding  contract, 
surrender  its  control  over  six  hundred  feet  of  the  wharf  property,  it  may,  on 
the  same  principle,  equally  surrender  its  control  over  six  thousand  feet.    If  it 
may  surrender  its  control  for  fifty  years,  it  may  equally  for  ten  times  fifty 
years,  and  what  is  the  practical  difference  between  that  and  an  absolute  aliena- 
tion? 
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§  1 999,  A  power  to  regidate public  wharves  does  not  indvde  the  power  to  sur- 
render control  of  them. 

It  is  to  be  borne  in  mind  that  the  supreme  or  ultimate  control  over  the  uses 
of  public  places  is  in  the  legislature,  and  that  the  only  powers  in  this  respect 
possessed  by  the  city  are  derivative  and  rest  upon  legislative  grant.  The  only 
grant  is  of  the  power  to  regulate  the  wharf,  and  this  falls  far  short  of  confer- 
ring upon  the  city  the  power  to  surrender  for  a  fixed  period  its  exclusive  use  to 
private  persons  or  corporations.  Such  authority  must  rest  in  a  plain  grant 
from  the  legislature.  These  principles  are  not  new.  On  the  contrary,  it  has 
been  decided  time  and  time  again  that  powers  conferred  upon  municipal  corpo- 
rations for  public  purposes  cannot  be  either  delegated*  to  others,  or  surrendered 
or  renounced.  Such  corporations  may  adopt  by-laws  or  make  authorized  con- 
tracts, but  they  have  no  power  as  a  party  to  enter  into  contracts  or  pass  ordi- 
nances which  shall  cede  away,  control  or  embarrass  their  legislative  or  govern- 
mental powers,  or  which  shall  disable  them  from  performing  at  all  times  their 
public  duties.  The  reports  are  full  of  cases  establishing  this  salutary  doctrine; 
and,  for  the  protection  of  the  public,  it  is  of  the  first  importance  that  it  shall 
be  maintained  by  the  courts  in  undiminished  efficiency^  See  cases  cited  in 
Dillon  on  Munic.  Corp.,  sec.  61 ;  id.,  sees.  542,  567. 

One  instance  will  suffice  to  illustrate  the  principle.  The  city  of  Sew  York 
possessed  by  its  charter  the  general  power  to  open,  alter,  repair  and  regulate 
streets.  Under  this  power,  without  any  express  authority  from  the  legislature, 
the  corporation  of  the  city  undertook  to  confer  by  resolution  upon  an  associa- 
tion of  persons  the  exclusive  right  to  construct  and  maintain,  for  a  term  of 
years,  a  street  railway  in  Broadway.  The  judgment  of  the  court  was  against 
the  validity  of  the  resolution,  and  rested  upon  the  sound  principle  that  the 
powers  of  the  corporation  in  respect  to  the  control  of  its  streets  cannot  be  sur- 
rendered'or  delegated  by  contract  to  private  parties;  and  hence  the  resolution 
of  the  council  authorizing  private  persons  to  construct  and  operate  a  railroad 
upon  certain  terms,  without  power  of  revocation  and  without  limit  as  to  time, 
was  not  a  license  or  act  of  legislation,  but  a  contract;  void,  however,  because 
if  valid  it  would  deprive  the  corporation  of  the  control  and  regulation  of  its 
streets.  "Taking  the  whole  ordinance  together,"  says  Comstock,  J.,  in  his 
opinion,  "  it  is  no  less  than  an  abrogation  by  the  common  council  of  their  pow- 
ers and  duties  over  and  concerning  the  public  streets,  and  a  surrender  of  a  con- 
siderable portion  of  those  powers  and  duties  into  the  hands  of  private  individ- 
uals or  a  private  corporation.  This  the  corporation  of  New  York  cannot  do. 
Time  and  experience  may  give  a  very  unfavorable  solution  to  the  question 
whether  this  railroad  or  any  railroad  in  Broadway  can  be  beneficial  to  the  pub- 
lic, but  the  hands  of  the  city  government  will  be  tied  by  the  contract  into 
which  it  has  entered,  and  future  change  and  improvement  may  be  prevented  by 
the  voluntary  surrender  —  in  eflFect  in  perpetuity  —  of  its  own  powers.  On 
this  ground  the  ordinance  is  void."  Davis  v.  Mayor,  etc.,  of  New  York,  14  N. 
Y.,  506,  532. 

This  view  was  subsequently  approved  by  the  same  court.  Milhan  v.' Sharp, 
27  N.  Y.,  611.  And  the  same  principle  is  asserted  in  Goszler  t?.  Corporation  of 
Georgetown,  6  Wheat.,  593,  597,  where,  in  the  language  of  Chief  Justice 
Marshall,  it  is  held  that  a  municipal  '' corporation  cannot  abridge  its  own  leg- 
islative power."  The  doctrine  is  unquestionably  sound,  and  it  is  decisive  against 
the  validity  of  the  ordinance  under  consideration.  It  is  scarcely  necessary  to 
observe  that  an  attempt  to  surrender  the  control  over  a  street  or.  public  wharf 
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for  fifty  years  is  just  as  objectionable  in  principle  as  where  the  surrender  is 
without  limit  as  to  time.     The  principle  is,  indeed,  the  same. 

My  brother  Treat  concurs  in  the  principles  of  law  which  have  just  been 
stated,  but  he  differs  with  me  on  the  question  of  the  validity  of  the  ordinance. 
In  his  judgment,  applying  to  the  ordinance  the  well  known  principle  that 
public  grants  are  to  be  construed  strictly  against  the  grantees  and  liberally  for 
the  public,  he  thinks  that  by  the  proper  construction  of  the  powers  reserved 
in  the  ordinance  to  the  city  authorities,  they  have  the  right  at  any  time,  if 
necessary  for  wharf  purposes,  both  to  resume  possession  of  the  portion  of  the 
wharf  on  which'  the  elevator  may  be  built,  and  to  regulate  the  charges  which 
the  elevator  company  may  make  for  their  services.     In  this  view  of  the  reserved 
powers  of  the  city  under  the  ordinance  I  cannot  concur.     I  am  clearly  of  the 
opinion  that  if  the  elevator  company  complies  with  the  ordinance,  it  was  the 
intention  to  give  it  a  right  "  to  maintain"  the  elevator  "  for  the  full  period  of 
fifty  years,"  and  I  strongly  incline  to  the  opinion  that  the  regulation  of  tariffs 
is  also  beyond  municipal  control.     We  agree  in  opinion,  however,  that  under 
the  charter  as  it  stands^  it  is  essential  to  the  validity  of  the  ordinance  that  the 
municipal  authorities  shall  at  all  times  have  the  right  to  resume  possession  of 
the  ground  occupied  by  the  elevator,  and  to  control  and  regulate  the  prices 
which  may  be  charged  thereat,  anjj  that  these  powers,  certainly  without  plain 
legislative  authority  to  that  effect,  cannot  be  surrendered  or  bargained  away  for 
any  fixed  or  definite  period.     The  only  point  of  difference  is,  whether,  under 
the  ordinance  in  question,  the  city  has  reserved  the  right,  at  any  time  during 
the  fifty  years,  to  regain  possession  of  the  property,  and  at  all  times  to  regu- 
late the  compensation  and  charges  of  the  elevator  company ;  if  it  has,  we  would 
concur  in  the  opinion  that  the  ordinance  is  valid,  and  if  it  has  not,  that  it  is 
Toid. 

§  2000.  Ordy  private  persons  wJu>  sustain  special  injury  can  enjoin  a  public 
nuisance. 

The  next  and  only  remaining  question  is  whether,  if  the  foregoing  views  be 
sound,  the  plaintij^s  tixe  entitled  to  an  injunction  to  restrain  the  erection  of  the 
elevator.  They  ask  it  on  the  ground  that,  if  erected,  it  will  be  a  public  nui- 
sance, because  the  structure  can  derive  no  legal  sanction  from  a  void  ordinance. 
We  need  not  inquire  what  right  the  state  would  have  to  abate  an  elevator  or 
other  structure  erected  on  the  wharf  without  legal  authority,  for  the  state  or 
its  officers  are  not  parties  to  the  present  bill.  Equity,  it  is  well  known,  will 
enjoin  or  relieve  against  a  public  nuisance  where  there  is  imminent  danger  of 
irreparable  mischief  before  there  can  be  an  effectual  remedy  at  law,  when  its 
jurisdiction  is  invoked  in  behalf  of  the  state  or  the  public.  But  in  order  to 
justify  equitable  interference  in  behalf  of  private  parties,  it  must  appear  that 
they  are  in  danger  of  suffering  individual  and  special  injuries  beyond  those 
suffered  by  the  public  at  large,  and  of  a  nature  for  which  the  remedy  of  a 
private  action  for  damages  would  be  inadequate. 

It  is  only  in  virtue  of  special  and  individual  injuries  that  private  persons  can 
ask  for  equitable  relief.  Mississippi  &  M.  R  Co.  v.  Ward,  2  Black,  485; 
Georgetown  v.  Alexandria  Canal  Co.,  12  Pet,,  91 ;  Pennsylvania  t?.  Wheeliog, 
etc.,  Bridge  Co.,  13  How.,  518;  Spooner  v,  MoConnell,  1  McL.,  337.  Upon 
these  principles,  it  is  plain,  admitting  the  substantial  averments  of  the  bill  to 
be  true,  that  no  case  is  made  out  by  the  plaintiffs  for  an  injunction  to  restrain 
the  violation  of  their  individual  or  private  rights.  It  is  not  shown  that  thej 
have  now  any  right  to  land  or  to  insist  upon  landing  at,  or  to  use  that  portioa 
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of  the  wharf,  on  which  it  is  proposed  to  erect  the  elevator.  On  the  contrary, 
it  is  manifest  that  they  have  no  such  right;  but  that  it  is  competent  for  the  city 
authorities  to  require  them  to  land  their  boats  elsewhere,  and  to  prohibit  land- 
ing them  at  the  place  where  the  elevator  is  to  be  built,  unless  laden  with,  or 
designed  to  carry,  articles  of  merchandise  for  which  that  portion  of  the  wharf 
is  set  apart. 

There  is  no  claim  that  the  city  authorities  have  sought  to  deprive  the  plaint- 
iffs of  the  right  to  land  at  or  do  business  upon  the  wharf;  and  to  justify  an 
injunction  in  their  behalf,  it  should  appear  that  they  have  a  right  to  land  upon 
this  particular  portion  of  the  wharf  where  the  elevator  is  to  be  built,  or  that 
its  erection  there  will,  in  some  other  way,  be  specially  injurious  to  them,  and  so 
injurious  as  to  require  relief  in  equity.  No  such  case  is  shown.  And  it  would 
seem  difficult  to  make  such  a  case  when  it  is  clearly  within  the  lawful  power  of 
the  municipal  authorities  to  prescribe  where  the  plaintiffs  and  all  other  persons 
Bhall  land,  and  how  and  under  what  regulations,  reasonable  in  their  character, 
they  are  entitled  to  use  the  wharf.  We  concur  in  holding  that  the  motion  for 
a  preliminary  injunction  in  the  plaintiffs'  behalf,  to  restrain  the  erection  of  the 
elevator,  must  be  denied. 

8  2001.  In  groneral. —  A  municipal  corporation  can  exercise  the  following  powers,  and  none 
others:  (1)  Those  granted  in  express  words.  (2)  Those  necessarily  implied,  or  necessarily  in- 
cident to  the  powers  expressly  granted.  (8)  Those  absolutely  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  Any  fair  doubt  is  resolved  against  the  existence  of  the 
power  in  the  corporation.    Treadway  v.  Schnaaber,*  1  Dak.  Ty,  2tt6.    See  §  1953. 

%  2002.  Municipal  bodies  derive  aU  their  powers  from  the  legislature.  Mount  Pleasant  v* 
Beckwith,  10  Otto,  514  (g§  2191-2308). 

§  2008.  Municipal  corporations  are  mere  instrumentalities  of  the  state,  for  the  more  con- 
Tenient  administration  of  local  government  Their  powers  are  such  as  the  legislature  may 
oonfer,  and  these  may  be  enlarged,  abridged,  or  entirely  withdrawn,  at  its  pleasure.  Meri^ 
wether  v.  Garrett,  12  Otto,  472  (gg  2224-87). 

g  2M4.  A  municipal  corporation,  in  the  exercise  of  all  its  duties,  including  those  strictly 
local,  is  a  department  of  the  state,  and  the  leg^islature  may  diminish  or  increase  its  power  at 
pleasure,  or  may  itself  exercise  directly  within  the  locality  any  or  all  of  the  powers  usually 
committed  to  the  municipality.    Barnes  v.  District  of  Columbia,  1  Otto,  540  (g§  2840-58). 

g  2005.  Public  corporations  are  towns,  cities,  counties,  parishes,  and  the  like,  which  ars 
created  and  continued  for  public  purposes,  being  auxiliaries  of  the  states  in  the  business  of 
municipal  rule.  They  are  created  by  the  leg^lature  and  invested  with  subordinate  legislative 
powers,  to  be  exercised  for  local  public  purposes,  subject,  however,  to  legislative  oontroL 
Sweatt  V.  Boston,  H.  £.  R.  Co.,  8  Cliff.,  845. 

g  2006.  A  municipal  corporation  is  but  a  subordinate  branch  of  the  government ;  it  repre- 
sents the  state  sovereignty  in  a  limited  district,  and  for  specified  purposes.  Those  purposes 
are  local  government  and  police.  The  power  of  taxation  is  granted  as  a  means  of  carrying 
out  these  purposes.  The  diversion  of  these,  remedies  to  other  purposes  is  unlawful  and  ultra 
vires.  If  it  is  desirable  that  a  municipal  body  should  have  the  power  of  subscribing  to  rail- 
roads or  plankroads,  or  of  issuing  commercial  securities  to  be  sold  in  the  financial  markets, 
it  is  time  enough  to  do  so  when  authorized  thereto  by  legislation.  It  possesses  no  powers  but 
such  as  are  given  it  expressly  or  by  necessary  impliqation.  Chisholm  v.  City  of  Montgomery, 
S  Woods,  604. 

g  2007.  Contmets. —  A  municipal  corporation  possesses  power  to  alter  its  legally  made  con- 
tracts by  waiving  conditions  found  to  be  injurious  to  its  interests,  and  it  may  estop  itself, 
like  other  parties  to  the  contract.    County  of  Randolph  v.  Post,  8  Otto,  518.    See  gg  1058*56. 

g  2009.  If  a  city  had  power  to  make  a  contract  with  the  sanction  of  two-thirds  of  the 
electors  of  the  city,  such  sanction  need  not  be  averred  in  suing  upon  such  contract.  It  will 
be  presumed  until  the  contrary  is  shown.    Gelpcke  v.  City  of  Dubuque,  1  Wall.,  222. 

g  2000,  A  contract  to  pay  interest  on  behalf  of  a  city  upon  its  debts  already  created  and 
presumed  to  be  valid  is  neither  within  the  terms  nor  spirit  of  the  provisions  of  its  charter 
upon  the  subject  of  borrowing.    Ibid, 

g  2010.  A  city  may  make  a  contract  guarantying  the  payment  of  notes  given  for  public 
assessments  by  abutting  owners.    Memphis  v.  Brown,*  1  Flip.,  188. 
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§  2011.  A  contract  made  by  a  city  was  void,  not  because  of  moral  turpitude,  but  because 
it  was  malum  prohibitum^  and  the  city  was  the  principal  offender  in  making  such  contract. 
Beldf  that  property  passing,  under  the  contract,  between  the  city  and  the  other  party  to  it, 
or  the  value  thereof,  should  be  mutually  refunded.  (Citing  White  v,  Franklin  Btmk,  23 
Pick.,  181;  Morville  v.  Am.  Tract  Society,  128  Mass.,  129;  Davis  v.  Old  Colony  R.  Co.,  131 
Mass.,  253,  275.)    Parkersburg  v.  Brown,  16  Otto,  503. 

§  2012.  Wharves  and  wharfage. —  A  municipal  corporation  of  a  state,  having  by  the  law  of 
its  organization  an  exclusive  right  to  make  wharves,  collect  wharfage  and  regulate  wharf 
rates,  can,  consistently  with  the  United  States  constitution,  charge  and  collect  wharfage  pro- 
portioned to  the  tonnage  of  the  vessels  from  the  owners  of  enrolled  and  licensed  steamboats 
mooring  and  landing  at  the  wharves  constructed  on  the  banks  of  a  navigable  river.  Packet 
Co.  V.  Keokuk,  5  Otto,  80.    See  §  1971. 

§  2018.  An  ordinance  of  the  city  of  St.  Paul,  providing  that  every  steamboat  or  other 
vessel,  lauding  or  anchoring  at  or  in  front  of  the  wharf  or  landing  within  the  limits  of  the 
city,  shall  for  each  and  every  trip  be  charged  a  certain  sum  for  every  ton  such  vessel  may 
register  or  measure,  provided  no  boat  shall  pay  more  than  $30  for  each  trip,  is  not  a  charge 
for  the  use  of  the  wharf,  but  for  the  privile^je  of  arriving  at  and  departing  from  port,  and 
therefore  unconstitutional.    Northwestern  Packet  Co.  v.  St.  Paul,  3  Dill.,  454. 

§  2014,  Cities  and  towns  on  the  Mississippi  river,  when  authorized  by  the  legislature,  have 
the  right  to  pass  rules  and  regulations  with  respect  to  their  landings,  and  such  ordinances  must 
be  respected  by  the  federal  courts.  Steamboat  Southern  Belle,  Newh.,  461.  A  municipality 
cannot  tax  a  vessel,  foreign  or  domestic,  for  the  privilege  of  landing  or  anchoring  in  any 
port.  But  a  municipal  corporation,  under  legislative  authority,  may  exact  reasonable  wharf- 
age for  the  privilege  of  landing  at  an  improved  wharf.  An  ordinance  prescribing  wharfage 
dues  at  the  improved  wharf  of  the  city  is  not  void  because  graduated  according  to  the  size 
of  the  vessel,  to  be  ascertained  by  its  tonnage.  Northwestern  Union  Packet  Co.  v.  St.  Louis, 
4  Dill.,  10. 

§  2015.  Where  a  city  by  its  charter  has  power  to  erect  public  wharves  and  .to  fix  .the  rate 
of  wharfage  thereat,  and  its  ordinances  provide  that  there  shall  be  charged  and  collected 
from  each  and  every  steamboat,  etc. ,  landing  or  touching  at  the  landing,  and  receiving  or  de- 
livering any  freight  or  passengers,  within  the  corporate  limits  of  the  city,  $3  for  each  and 
every  landing,  a  boat  landing  at  the  improved  wharf  cannot  object  that  the  ordinance  cov- 
ered the  entire  corporate  limits  of  the  city,  when  it  might  have  landed  at  the  unimproved  land- 
ing. Northwestern  Union  Packet  Co.  v.  City  of  Louisiana,  4  DHL,  17,  n;  Northwestern 
Union  Packet  Co.  v.  City  of  Clarksville,  4  Dill.,  18. 

f^  201B.  Under  the  act  of  1791  of  Maryland,  providing  that  the  commissioners  of  the  city 
of  Washington,  appointed  by  congress,  etc.,  shall  *'have  power  to  license  the  building  of 
wharves  in  the  waters  of  the  Potomac ;"  and,  under  the  charter  of  the  city  of  Washington, 
granting  to  the  corporation  power  to  preserve  the  navigation  of  the  Potomac  and  Anauok»tia 
rivers  adjoining  the  city,  and  to  erect,  repair  and  regulate  public  wharves,  and  to  regulate 
the  manner  of  erecting  private  wharves  and  the  rates  of  wharfage,  it  is  decided  that  mak- 
ing of  rules  for  the  regulation  of  private  wharves  is  discretionary,  and  the  commissioners 
cannot  be  compelled  to  exercise  the  power.  Kennedy  v.  Corporation  of  Washington,  3  Or. 
C.  C,  595. 

§2017.  Tmstg. —  The  doctrine  that  a  corporation  cannot  take  and  hold  property  upon 
trust  because  of  a  defect  of  one  of  the  i-equisites  of  a  good  trustee,  namely,  the  want  of  con- 
fidence in  the  person,  is  not  now  held  to  be  sound.  At  present,  where  a  corporation  haa 
legal  capacity  to  take  real  or  personal  estate,  there  it  may  take  and  hold  it  upon  trust  in  the 
same  manner  and  to  the  same  extent  as  a  private  person  may  do.  But  the  purpose  of  the 
trust  must  be  germane  to  the  objects  of  the  incorporation.  If  the  trust  be  repugnant  to,  or 
inconsistent  with,  the  proper  purposes  for  which  the  corporaHion  was  created,  that  may  fur- 
nish a  ground  why  it  may  not  be  compellable  to  execute  it.  But  that  will  furnish  no  groand 
to  declare  the  trust  void  if  it  be  otherwise  unexceptionable.  It  will  only  warrant  the  «{k 
pointment  of  a  new  trustee.    Vidal  u.  Girard,  2  How.,  188. 

§  2018.  The  city  of  Philadelphia  has  corporate  capacity  to  take  real  and  personal  property 
devised  in  trust  for  the  establishment  of  a  college  for  poor  orphan  boys,  and  can  execate  it. 
Ibid. 

%  2019.  The  corporation  of  Philadelphia,  under  its  amended  charter,  has  every  capacity  to 
hold,  and  every  power  and  authority  necessary  to  execute  the  trusts  of  Stephen  Qirard's  "wiVL 
Girard  v.  Philadelphia,  7  Wall.,  16. 

§  2020.  The  power  of  the  corporation  of  Philadelphia  to  administer  the  trusts  provided  for 
by  the  will  of  Stephen  Girard  was  not  destroyed  by  the  act  of  the  legislature  of  Pennsylvania 
commonly  called  *'The  consolidation  act,"  adding  to  such  city  a  large  number  of  boroughs 
and  townships.     Girard  v,  Philadelphia,  4  Phil.,  418. 
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§  20S1.  If  the  legislature  dissolves  a  municipal  corfSbration,  that  is  the  trustee  of  a  fund 
created  by  will  for  educational  purposes,  such  legislature  may  authorize  the  municipal  cor- 
poration created  in  place  of  the  one  dissolved  to  continue  the  administration  of  such  trust 
If  this  is  not  done,  a  court  of  chancery  will  appoint  a  trustee.    Ibid, 

§  2022.  The  city  of  Cincinnati,  as  a  corporation,  is  capable  of  taking  in  trust  and  administer- 
ing devises  and  bequests  for  charitable  uses.    Perrin  v.  Carey,  24  How.,  507. 

g  2028.  The  cities  of  Baltimore  and  New  Orleans  hdd  capable  of  taking  a  devise  in  trust  for 
educational  purposes.    McDonogh  v.  Murdoch,  15  How.,  407. 

§  2024,  Taxation. —  Municipal  corporations  are  the  mere  instrumentalities  of  the  state,  for 
the  convenient  administration  of  government.  Their  tenure  of  propei*ty,  .derived  from  the 
state  for  specific  public  purposes,  or  obtained  for  such  purpose  through  means  which  the 
state  alone  can  authorize  —  taxation  —  is  so  far  subject  to  the  control  of  the  legislature  that 
the  property  may  be  applied  to  other  public  uses  of  the  municipality  than  those  originally 
designated.  The  state  may  direct  a  restitution  to  tax-payers  of  a  county,  or  other  municipsd 
corporation,  of  property  exacted  from  them  by  taxation,  into  whatever  form  the  property 
may  be  changed,  so  long  as  it  remains  in  possession  of  the  municipality.  Commissioners  v. 
I^ucaa,  8  Otto,  108. 

§  202$.  Power  of  taxation  may  be  delegated  to  municipal  corporations  by  the  legislature. 
United  States  v.  New  Orleans,  8  Otto,  893. 

.  §  2026.  When  a  municipal  corporation  is  created,  the  power  of  taxation  is  vested  in  it  as 
an  essential  attribute  for  all  purposes  of  its  existence,  unless  its  exercise  be  expressly  pro- 
hibited.   Ibid, 

§  2027.  A  by-law  of  a  municipal  corporation,  requiring  the  master  to  pay  a  poll-tax  for  his 
journeymen,  is  held  not  to  be  repugnant  to  the  general  law  of  the  land.  Morgan  v.  Rowan, 
2  Cr.  C.  C,  148. 

§  2028.  Although  a  municipal  corporation  cannot  levy  taxes  on  village  lots  to  which  the 
title  still  remains  in  the  United  States,  yet  improvements  made  thereon  may  be  taxed  as  per^ 
sonal  property. .  I  Vinson  v,  Hance,*  1  Wyom.  Tj,  273. 

§  20t!9.  The  power  given  to  a  town,  to  "  raise  money  by  taxes  for  the  use  and  benefit  of  the 
said  town,"  includes  the  power  to  tax  a  banking  corporation  within  the  town.  Farmers* 
Bank  of  Alexandria  v.  Fox.  4  Cr.  C.  C,  830.  , 

§  2080.  A  city  may  derive  power  to  tax  the  keeper  of  a  wood-yard,  from  its  power  "  to  pro- 
vide for  the  inspection  of  lumber  and  other  building  materials,"  and  "  to  provide  for  the  ap- 
pointment of  appraisers  and  measurers  of  builders'  work  and  materials,  also  of  wood,  coal, 
grain  and  lumber,*'  and  '*to  provide  for  the  taxing  and  licensing  retailers."  Washington  v, 
Casanave,  5  Cr.  C.  C,  500. 

§  2081.  A  municipal  corporation,  having  power  to  lay  and  collect  taxes  upon  the  real  and 
personal  property  within  the  city,  has  also  the  power  of  using  the  means  of  ascertaining  sugh 
property  and  the  owners  thereof.  Hence  the  city  of  Washington  was  held  to  have  the 
power  to  pass  a  by-law  requiring  every  person  bringing  or  sending  slaves  into  the  city,  or  to 
hire  or  reside  therein,  to  cause  such  slaves  to  be  recorded  in  the  books  of  the  coi*poration, 
and  to  deposit  with  the  register  an  affidavit  that  such  slaves  are  bona  fide  his  property.  Hill 
r.  Corporation  of  Washington,  5  Cr.  C.  C,  114. 

§  2082.  Regulations  as  to  colored  persons.—  The  by-law  of  the  corporation  of  Washing- 
ton, passed  April  14,  1821,  requiring  all  free  persons  of  color  in  the  city  to  appear  before  the 
mayor,  and  afford  evidence  of  their  freedom  and  a  statement  of  their  tradi>8  and  means  of 
subsistence ;  and  requiring  them  to  produce  the  certificate  of  three  respectable  white  inhabit- 
ants, householders  in  the  neighborhood,  to  their  living  peaceably,  means  of  subsistence  and 
character ;  and  requiring  each  one,  whose  evidence  of  freedom  sliall  have  been  found  suffi- 
cient, to  enter  into  bond,  with  one  good  and  resp?ctable  white  citizen  as  surety,  in  the  penalty 
of  twenty  dollars,  conditioned  for  the  good,  orderly  and  sober  conduct  of  such  person  of  color 
and  his  family,  and  that  such  person  or  his  family  shall  not  become  beggars ;  and  imposing 
a  fine  for  living  in  the  city  without  executing  such  bond,  after  the  requisite  notice  given, — is 
not  applicable,  under  the  power  contained  in  the  charter  **  to  prescribe  the  terms  and  condi- 
tions upon  which  free  negroes  and  mulattoes  may  reside  in  the  city,"  to  free  negroes  and  mu- 
lattoes  residing  in  the  city  at  the  time  of  the  promulgation  of  the  by-law.  As  thus  construed, 
neitlier  the  charter  nor  the  by-law  is  open  to  constitutional  objection.  Costin  v.  Corporation 
of  Washington,  2  Cr.  C.  C,  2^54. 

§  2088.  It  was  held  that  the  power  in  the  charter  of  the  city  of  Washington,  *'  to  restrain 
and  prohibit  the  nightly  and  other  disorderly  meetings  of  free  colored  persons,"  was  suffi- 
cient authority  for  a  by-law  forbidding  free  persons  of  color  from  being  out  after  ten  o'clock 
at  night.  Jennings  v.  Corporation  of  Washington,  5  Cr.  C.  C,  512;  Nichols  v,  Burch,  5  Cr. 
C.  C,  563. 
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§  2034.  The  city  of  Washington  cannot  prohibit  colored  persons  from  selling  perfumery. 
Held:  *'  As  it  is  not  the  general  law  of  the  land,  in  regard  to  a  right  of  this  kind  —  the  right* 
to  get  a  living  by  honest,  lawful  and  harmless  occupation, —  the  corporation  cannot  make  it 
the  law  of  this  city  unless  they  are  authorized  to  do  so  by  the  charter,  and  I  cannot  find  in 
the  charter  any  such  authority."  The  by-law  prohibiting,  or  requiring  a  license  for  the  sell- 
ing of  perfumery,  is  not  warranted  by  the  charter.  (Per  Cranch,  C.  J.)  Carey  v.  Corpora- 
tion of  Washington,*  5  Cr.  C.  C,  18. 

§  2035.  Power  to  hold  property.^  Authority  conferred  by  charter  upon  a  city  *'to  pur- 
chase and  hold  real,  personal  and  mixed  property,  and  to  dispose  of  the  same  for  the  benefit 
of  the  city/'  is  limited  to  the  purchase  of  such  property  as  may  be  necessary  for  the  purposes 
of  the  corporation,  such  as  the  house  for  public  offices  to  be  held  in,  and  furniture  to  fit  them 
up.  ^  It  does  not  embrace  power  to  subscribe  for  railway  stocks,  or  to  any  other  work  of 
internal  improvement.  In  order  to  do  this,  special  authority  of  the  legislature  of  the  state 
must  be  acquired.    City  of  Wheeling  v.  Baltimore,*  1  Hughes,  90. 

§  2036.  At  common  law  a  municipal  corporation  can  only  take  and  hold  the  title  to  such 
land  as  its  corporate  necessities  require.  Nor  can  it  do  directly  what  it  could  not  do  indi- 
rectly. It  cannot  take  the  title  in  the  name  of  another  in  trust  for  itself,  and  thus  secure  to 
itself  the  avails  of  a  void  purchase.    Root  v.  Shields,  1  Woolw.,  854. 

§  2087.  Issuing  eomniereUi  paper.^The  power  to  issue  negotiable  paper  does  not  neces- 
sarily or  legally  result  from  the  corporate  power  to  create  debts.  Gause  v.  City  of  Clarks- 
ville,  5  Dill.,  170.    See  ^§  1961.  1962.  * 

§  2038.  There  is  not  power  in  a  municipal  corporation,  as  incidental  to  the  execution  of  its 
ordinary  duties,  to  invest  its  vouchers,  or  notes  or  bonds,  with  the  character  of  commercial 
paper.  By  statute  or  usage  they  may  be  transferable,  but  the  transferee  always  takes  an 
instrument  thus  issued,  whatever  its  form,  cum  onere.  This,  however,  does  not  apply  to 
municipal  bonds  negotiable  in  form,  issued  by  express  legislative  authority.  These  possess  all 
the  antecedents  of  commercial  paper.    Ibid, 

§  2089.  The  trustees  or  representative  oncers  of  a  parish,  county,  or  other  local  jurisdic- 
tion, invested  with  the  usual  powers  of  administration  in  specific  matters,  and  the  power  of 
levying  taxes  to  defray  the  necessary  expenditures  of  the  jurisdiction,  have  no  implied  au« 
thority  to  issue  negotiable  securities,  payable  in  the  future,  of  such  a  character  as  to  be  unim- 
peachable in  the  hands  of  bona  fide  holders,  for  the  purpose  of  raising  money  or  funding 
previous  indebtedness.    Police  Jury  v.  Britton,*  15  Wall.,  566,  570. 

§  2040.  A  police  jury  in  Louisiana  possesses  no  power  to  fund  levee  warrants  by  the  issue 
of  bonds.    Ibid, 

§2041.  A  city  may  employ  a  corporation  as  well  as  an  individual  in  the  construction  jof 
public  works,  like  gas  works,  and  may  aid  their  construction  by  an  issue  of  bonds.  New  Or- 
leans V.  Clark,*  5  Otto,  644. 

§  2042.  A  clause  in  a  city  charter,  providing  that  it  **  may  do  all  other  acts  as  natural  per- 
sons," must  be  restrained  to  such  other  acts  as  are  authorized  by  its  charter  or  the  statutes  of 
the  state  applicable  to  the  city,  if  any,  and  cannot  be  construed  to  remove  all  the  Itmitationa 
inseparable  from  corporate  existence,  and  to  confer  upon  the  city  authority  to  engage  in  busi- 
ness of  a  private  nature,  or  to  make  its  powers  commensurate  with  those  of  natural  persons. 
It  is  not,  therefore,  an  express  power  to  borrow  money  or  issue  commercial  paper.  Oauae  n. 
City  of  ClarksviUe,  5  Dill..  170. 

§  2043.  Whether  private  or  municipal  corporations  possess  power  to  borrow  money  or  to 
make  negotiable  paper  depends  upon  a  true  construction  of  their  charters  and  the  legislation 
applicable  to  them.    Ibid, 

§  2044.  Where  an  ordinance  purports  to  have  in  view  the  construction  of  public  buildings, 
the  repairing  of  streets  and  the  securing  of  building  materials,  the  court  cannot  inquire 
whether  these  were  the  real  objects  of  the  ordmance,  or  whether  in  fact  the  end  in  view  was 
the  loaning  of  the  credit  of  the  city  to  a  corporation  by  issuing  for  its  use  bonds  provided  for 
in  such  ordinance.  A  court  cannot  inquire  into  the  motives  of  the  city  council  in  passing 
sucli  ordinance  to  ascertain  whether  it  was  not  in  fact  an  unlawful  use  of  the  city*s  credit  for 
the  benefit  of  railroad  companies.     Coulsou  v.  Portland,*  Deady,  481. 

§  2045.  A  statute  authorized  a  board  of  levee  commissioners  to  borrow  money,  to  issue, 
negotiate  and  sell  (but  not  at  a  discount  exceeding  ten  per  cent.)  bonds,  and  to  make  contracts 
for  building  levees.  Held^  that  the  board  could  contract  to  build  the  levees  at  a  specified 
price  per  cubic  yard,  payable  in  bonds,  and  might  subsequently  amend  such  contract  by  in- 
serting in  it  "  at  ninety  cents  on  the  dollar,  "  that  being  the  agreement  in  fact  made  by  the 
parties.     Hemingway  i\  Stansell,  16  Otto,  403. 

§  2046.  Borrowing  money. —  A  legislature  may  confer  upon  a  city  power  to  borrow  money 
for  any  i)ublic  ])urp<)se  whenever  it  ma3'  be  deemed  expedient  so  to  do.  Mitchell  v,  Burliijg- 
ton,  4  WaU.,  271 ;  Larned  v,  Burlington,  4  Wall.,  276.     See  §  1U60. 
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§  S047.  The  building  of  a  plank-road  passing  through  a  municipal  corporation  is  a  public 
purpose  for  which  the  municipality  may  borrow  money*    IhidL 

^  304 S.  Issuing  bills  as  money.— The  city  of  Richmond,  Virginia,  has  no  power  to  issue 
bills  and  notes  to  circulate  as  currency.    Thomas  v.  Richmond,  12  Wail.,  853. 

g  2040.  Gaming. —  Power  given  a  municipal  corporation  by  its  charter,  to  restrain  or  pro- 
hibit all  kimls  of  gaming,  does  not  abrogate  the  common  law  offense  of  keeping  a  gaming 
house,  which  amounts  to  a  nuisance.  A  conviction  under  a  by-law  for  setting  up  a  faro 
table  cannot  be  pleaded  in  bar  to  an  indictment  at  common  law  for  keeping  a  gaming  house. 
United  States  v.  Holly,  8  Cr.  C.  C,  656. 

g  2060.  Salt  Lake  City  has  power  to  pass  an  ordinance  punishing  parties  convicted  of  keep- 
ing a  house  for  gaming  purposes,  even  though  the  territorial  statutes  also  prohibit  such  offense. 
Ex  parte  Douglas,'^  1  Utah  Ty,  108, 

8  2051.  Authority  to  pass  an  ordinance  punishing  the  keeping  of  a  gaming  house,  conferred. 
by  charter  upon  a  municipal  corporation,  is  not  a  special  privilege.    Ibid, 

§2052.  Obstracting  passage  to  warehouse.— A  transportation  company,  having  a  ware- > 
house  located  on  a  dock  fronting  upon  a  navigable  river  running  through  a  city,  has  no  action 
against  the  city  for  damages  for  depriving  it  for  a  long  time  of  access  by  water  to  the  dock, 
and  the  warehouse  located  upon  it,  such  deprivation  of  access  being  occasioned  by  the 
city  building  a  coffer  dam  in  front  of  tlie  dock  in  order  to  enable  it  to  construct  a  tunnel 
under  the  river.    Transportation  Co.  v.  Chicago,  9  Otto,  644;  S.  C.,*  7  Bias.,  45. 

-^  2058.  The  Northern  Transportation  Company  had  a  dock  fronting  upon  the  Chicago 
river.  The  city  of  Chicago,  desiring  to  build  a  tunnel  under  the  river  at  that  point,  con- 
structed a  coffer  dam  in  front  of  said  dock  and  prevented  the  access  of  vessels  to  it  for  eight 
months.  Held^  that  the  city  was  not  liable  in  damages  as  for  a  damage  done  to  private  prop- 
erty for  the  public  benefit.    Ibid, 

§  2064.  A  municipal  corporation  has  the  right  to  make  necessary  public  improvements  in 
its  streets  or  rivers,  and  in  so  doing  it  may  enter  upon  and  obstruct  such  streets  or  rivers  for 
such  purposes,  provided  the  work  is  done  with  care  and  dispatch  so  as  not  unnecessarily  to 
interfere  with  private  property  abutting  upon  such  streets  or  rivers.    /Md* 

§  205o,  Taking  by  derise.— The  act  of  82  and  84  Henry  VUI.,  respecting  wills,  and  except- 
ing corporations  from  taking  by  devise,  has  never  been  adopted  into  the  laws  of  Pennsyl- 
Tania.    Vidal  v.  Girard,  2  How.,  187. 

§  2056.  Acts  upheld,  when,— When  parties  have  acted  in  good  faith  upon  a  good  interpre- 
tation of  a  municipal  charter,  and  the  party  who  has  received  a  benefit  under  it  attempts  to 
escape  its  responsibilities  by  denying  the  authority,  the  court  will,  if  possible,  sustain  the  inter- 
pretation  they  both  have  given  to  it.    Memphis  v.  Brown,*  1  Flip.,  188. 

§2057.  Amended  eharter. —  Where  an  amended  charter  of  a  municipal  corporation  does 
not  confer  the  powers  of  the  old  corporation  on  the  officers  of  the  new  one,  such  powers  can- 
not be  exercised.    Fowle  t^.  Common  Council  of  Alexandria,*  8  Pet.,  898. 

§  2058.  The  city  of  Learenwortk  is  fully  authorized  to  grade  her  streets  and  construct  sew- 
ers, drains,  etc.,  within  the  corporate  limits,  and  to  do  and  perform  such  acts  in  relation  thereto 
as  may  be  necessary,  just  and  proper  to  promote  the  best  interests  of  the  community  therein, 
through  and  by  her  legally  appointed  officers,  as  prescribed  by  the  charter  of  incorporation. 
Leavenworth  v,  Casey,*  McCahon,  124. 

§  2059.  Invested  with  powers  of  another  corporation.— Where  a  municipal  corporation  is 
invested  with  all  the  rights  of  another  corporation  conferred  by  a  specified  act,  it  cannot  exer- 
cise rights  conferred  on  that  other  corporation  by  another  amendatory  statute.  Tatum  ti. 
Town  of  Tamaroa,*  9  Biss.,  479. 

§  2060.  Ferries.—  Noth  ng  passes  by  a  grant  of  power  to  a  municipal  corporation  to  estab- 
lish and  regulate  ferries  across  a  navigable  stream  but  what  is  granted  in  clear  and  explicit 
terms.  Power  conferred  on  a  municipality  "to  lay  out,  make,  open,  widen,  regulate  and 
keep  in  repair  all  6treets,  roads,  bridges,  ferries,  public  grounds  and  places,  wharves,  docks, 
piers,  sewers,  wells  and  alleys,  and  to  authorize  the  construction  of  the  same,'*  does  not  in- 
clude the  power  to  confer  upon  any  individual  the  exclusive  right  to  keep  and  operate  a  ferry. 
If  by  such  a  grant  power  to  establish  ferries  is  conferred  at  all,  such  power  is  held  by  the 
trustees  of  the  city  as  a  public  trust  to  be  exercised  as  the  public  good  may  require.  Minturn 
V.  Larue,  1  McAl..  870.     See  s5§  1969-70. 

§  2001.  An  act  of  the  legislature  granting  a  ferry  right,  and  providing  '*  that  no  court  or 
board  of  county  commissioners  shall  authorize  any  person  ...  to  keep  a  ferry  within 
the  town  of  Dubuque,**  does  not  prevent  the  legislature  from  conferring  power  to  license 
another  ferry  upon  the  city  of  Dubuque,  by  a  subsequent  enactment.  Fanning  v,  Gregoire, 
16  How.,  533. 

§  ![0S2.  Powers  of  rerired  corporation.— Where  the  functipns  of  an  old  municipal  corpo- 
ration are  suspended,  or  where  it  is  dissolved  as  to  cerCaiu  purposes,  it  may  be.  revived  by  a 
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new  charter,  and  the  rights  of  the  old  corporation  granted  over  again  to  the  same,  or  a  new 
set  of  corporators,  who,  in  such  case,  take  all  the  rights,  and  are  subject  to  all  the  liabilities, 
of  the  old  corporation,  of  which  it  is  but  the  continuance.  Milner  v.  City  of  Pensacola,  2 
Woods.  840. 

§  2063.  May  be  enjoined,  when. —  Equity  may  enjoin  a  nxunicipal  corporation  from  dis- 
posing of  its  property  or  franchisee  fraudulently  or  for  a  mere  nominal  consideratioQ ;  and, 
although  the  forms  of  legislation  are  used  to  give  the  transaction  an  appearance  of.  political 
power  for  public  purposes,  it  is  in  fact  the  exercise  of  administrative  power,  and  the  privilege 
of  exemption  from  judicial  interference  terminates  where  legifilative  action  ends.  Coulson  v. 
Portland,*  Deady,  481. 

§  2064.  The  enactment  of  an  ordinance  intended  to  secure  building  naaterials  for  a  city,  and 
providing  for  a  levy  and  collection  of  a  tax,  is  an  exercise  of  legislative  power  resting  within 
the  discretion  of  the  municipality,  and. is  not  enjoinable.    Ibid, 

§  2065.  Extraterritorial  Jnrisdlction.—  It  is  held  that  a  municipal  corporation  cannot 
lawfully  impose  a  penalty  on  hack  pwners,  living  out  of  the  town,  for  bringing  passengers  to 
the  limits  of  the  town.     Lenox  v.  Georgetown,  1  Cr.  C.  C,  608. 

§  2066.  Markets. —  The  establishment  and  regulation  of  markets  is  the  exercise  of  the 
police  power  of  a  city  for  the  preservation  of  the  health  of  its  citizens.  New  Orleans  tT» 
Morris.*  8  Woods,  108. 

§  2067.  The  legislature  has  not  given  to  the  city  of  Ne^  Orleans  power  to  establish  a  mar- 
ket bazaar  as  distinguishable  from  a  market.    Ibid. 

g  2068.  Power  to  panlsh  assaults. —  Under  *' An  act  for  the  incorporation  of  the  town  of 
Little  Rock  and  for  other  purposes,**  constituting  the  mayor  and  town  council  a  legislative 
body  for  the  town,  with  power  to  enact  ordinances  to  preiserve  its  health,  to  remove  nuisances, 
provide  night  watches,  erect  market  houses,  make  such  by-laws  as  they  may  deem  proper  for 
the  suppression  of  vice  and  immorality,  and  enforce  the  same,  and  do  all  such  matters  and 
things  for  the  well-being  and  good  police  of  said  town  as  are  not  inconsistent  with  existing 
laws,  held,  that  none  of  these  provisions  expressly  authopzed.  the  making  of  ordinances  or 
by-laws  on  the  subject  of  assaults ;  if  such  power  be  given  at  all.  it  is  by  implication;  that  the 
power  to  make  by-laws  for  the  suppression  of  vice  and  immorality,  as  well  as  to  do  all  things 
necessary  for  the  well-being  and  good  police  of  the  town,  did  not  imply.power  to  make  ordi- 
nances or  by-laws  on  the  subject  of  assaults,  but  was  most  rationally  constnied  as  conferring  no 
power  to  make  ordinances  and  by-laws  in  relation  to  matters  already  provided  for  by  the  gen- 
eral laws  of  the  country.     The  act  of  incorporation  declared- the  mayor  to  be  a  conservator 
of  the  peace,  and  not  only  empowered,  but  actually  required,  to  dp  and  execute  all  such  mat- 
ters and  things,  within  the  limits  of  the  town,  as  a  justice  of  the  peace  for  the  territory  may 
and  can  lawfully  do.    Held^  therefore,  that  he  might  issue  a  warrant,  upon  proper  informa- 
tion, for  the  arrest  of  any  person  charged  with  felony,  and  upon  examination  bind  over  for 
further  trial  or  commit  to  prison.     That  in  cases  of  assault  and  battery  or  breach  of  the  peace 
in  his  presence  or  upon  the  oath  of  a  creditable  person,  he  could  causd  the  oifender  to  be 
brought  before  him,  and  by  confession  or  the  verdict  of  **  guilty  "  by  a  jury  of  twelve  men, 
might  impose  a  fine  of  not  less  than  $•)  nor  more  than  f  20  upon,  such. person.    That  he  might 
cause  recognizances  to  be  entered  into  in  certain  cases  for  keeping  the  peace  and  issue  war- 
rants /or  the  apprehension  of  vagrants ;  but  that  no  power  was  conferred,  either  upon  hira  or 
upon  the  council,  to  provide  by  ordinance  for  the  punishment  pf  assaults.    That  the  ordinance 
imposing  a  tine  of  f  30  for  an  assault  was  void ;  and  that  Smith,  who  had  been  fined  and  com- 
mitted for  its  violation,  was  improperly  in  custody  and.  should  .-be  discharged.    Ex  parU 
Smith.*  Hemp.,  201. 

§  2009.  Regulating  sale  of  liquors.— Under  tfie  power  given  by  the  charter  of  a  city  ''to 
provide  for  licensing,  taxing  and  regulating  ordinaries,  and.  taverns,"*  the  corporation  can 
prohibit  licensed  tavern-keepers  from  selling  spirituous  liquors  to  slaves,  or  other  persons  of 
color,  on  Sundays.    Corporation  of  Washington  v.  Lasky,  5  Cr.  C.  C,  881. 

§  2070.  Lotteries. —  A  municipal  corporation  can  legislate  within  its  prescribed  limits,  but 
can  only  carry  its  laws  into  execution  by  its  own  agent.  An  act  directing  a  lottery  to  be 
drawn  is  an  act  authorizing  it,  and  the  corporation  i^iay  draw  the  lottery  under  its  power  to 
authorize  it.    Clark  v.  Mayor  of  Washington,*  12  Wheat.,  40.     ^ 

§  2071.  Under  its  charter  the  city  of  Washington  was  empowered  to  authorize  the  draw- 
ing of  lotteries  for  certain  purposes.  Held,  that  this  power  must  be  exercised  under  the  im- 
mediate authority  of  the  city,  and  on  its  own  account,  and  that  it  was  liable  to  a  person  for 
a  prize  drawn  by  him  in  such  lottery.    Ibid. 

%  2072.  A  lottery  authorized  by  the  city,  superintended  by  its  managers,  and  issuing  tickets 
signed  by  the  president  of  its  managers,  held  to  be  the  city's  lottery,  notwithstanding  the  so- 
called  sale  of  it  to  a  private  person;  and  the  city  is  jesponsible  to  the  holder  of  a  ticket  for  a 
prize  it  has  drawn.    Ibid, 
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§  2078.  License  for  retail  of  perftunerf.—The  power  conferred  upon  the  corporation  of 
Washington ,  '*to  provide  for  the  licensing,  taxing  and  reguJating  of  auctions,  retailers^  ordi- 
naries and  taverns,  hackney  carriages,*'  etc.,  does  not  warrant  the  requirement  of  a  license 
to  retail  perfumery;  the  word  ** retailers"  in  the  charter,  referring  to  retailers  of  wines, 
rum,  brandy,  whisky,  or  other  distilled  spirituous  liquors.  Carey  v.  Corporation  of  Waah- 
ington,*  5  Cr.  C.  C,  13.    See  11,  infra^ 

§  2074.  Tlte  by4aw8  of  the  corporation  of  Washington  must  not  be  repugnant  to  the  gen- 
eral law  of  the  land,  further  than  such  by-laws  are  justified  by  the  express  provisions  of  the 
charter.  By  the  general  law  of  the  land  free  colored  persons  have  a  right  to  exercise  any 
lawful  trade  or  calling  which  white  persons  may  exercise.  A  by-law  forbidding;  them  to  do 
so  is  contrary  to  the  general  law  of  the  land,  and  void,  unless  authorized  by  the  charter.  The 
selling  of  perfumery  is  a  lawful  business  or  occupation.  No  express  power  is  given  by  the 
charter  to  the  corporation  to  prohibit  or  restrain  it,  or  to  license  it,  or  to  require  a  license  to 
use  or  pursue  it.  The  exercise  of  it  is  not  in  itself  a  nuisance.  The  corporation  has  no 
authority,  under  the  power  *'  to  lay  and  collect  taxes,"  to  require  the  person  exercising  it  to 
obtain  a  license  to  do  so,  for  the  power  giTen  by  the  charter  to  lay  and  collect  taxes  iff  only 
'*  to  lay  and  collect  taxes  on  real  and  personal  property. ""  The  licenses  which  the  corporation 
may  require  are  expressly  designated,  and  are  confined  to  **  auctions,  retailers,  ordinaries, 
taverns,  hackney  carriages,  wagons,  carts  and  drays,  pawnbrokers,  vendors  of  lottery  tickets, 
money  changers,  hawkers  and  peddlers,  and  theatrical  and  other  shows  and  amusements." 
Their  express  power  of  restraining  and  prohibiting  is  confined  to  **  tippling  houses,  lotteries, 
and  all  kinds  of  gaming,  and  nightly  and  other  disorderly  meetings  of  slaves,  free  negroes 
and  mulattoes."  They  have  also  an  implied  power  to  restrain  and  prohibit  whatever  may  be 
inconsistent  with  such  regulations  as  may  be  necessary  to  prevent  the  introduction  of  conta- 
gious diseases  and  for  the  preservation  of  the  health  of  the  city ;  whatever  may  be  a  common 
nuisance;  whatever  may  injure  the  navigation  of  the  Potomac  and  Anacostia  rivers  adjoin- 
ing the  city;  and,  in  short,  whatever  may  be  inconsistent  with  the  regulations  which  they 
have  any  express  power  to  make.  But  the  right  to  sell  perfumery  is  not  real  or  personal 
property  which  can  be  taxed  as  such ;  it  is  not  within  the  list  of  licenses  authorized  by  the 
cliarter ;  nor  is  it  one  of  the  matters  which  may  be  restrained  or  prohibited  by  any  express 
provision  of  the  charter ;  nor  can  it  injure  the  health  of  the  city  or  be  in  itself  a  nuisance. 
I  think,  therefore,  it  cannot  be  prohibited.     (Per  Cranch,  C.  J.)    Ibid. 

§2075.  Regulating  man nfaetnre  of  brick. —  Where  a  by-law  of  a  municipal  corporation 
made  it  penal  to  erect  or  use  a  lime  or  a  brick  kiln  without  a  license,  and  did  hot  restrict  the 
operation  of  the  by-law  to  the  limits  of  the  city,  and  there  was  no  officer  of  the  city  who  had 
authority  to  grant  such  a  license,  the  by-law  was  held  void  for  want  of  power  in  the  corpora- 
tion.    Ward  V.  Corporation  of  Washington,  4  Cr.  C.  C,  232. 

§  2070.  Authority  given  a  municipal  corporation  to  prevent  nuisances,  and  to  superintend 
the  health  of  the  city,  is  sufficient  authority  to  prevent  the  manufacture  of  brick  within  the 
city,  without  a  license.    Ibid. 

^  3077.  ({parantine. —  The  board  of  health  of  a  city,  having  power  to  detain  vessels  upon 
which  malignant  disease  has  appeared,  has  no  power  to  detain  them  after  there  is  no  longer 
any  appearance  of  malignant  disease  upon  them,  and  the  process  of  cleansing  and  purification 
is  at  an  end.    Sumner  v.  City  of  Philadelphia.*  18  Int.  Rev.  Rec.,  143. 

*  §  207S.  Contract  with  gas  company  —  Estoppel.—  A  city's  contract  wHh  a  gas  company 
conferred  upon  it  the  exclusive  privilege  for  twenty  years',  and  until  thereafter  notified  to  the 
contrary,  of  lighting  the  city  with  such  public  lamps  as  might  be  agreed  upon  between  the 
I>arties,  and  also  the  right  to  lay  down  its  pipes,  and  extend  ita  conductors  and  other  appa- 
ratus through  all  or  any  of  the  streets,  alleys,  lanes  or  squares,  and  to  exercise  all  the  rights 
granted  by  the  charter,  without  any  other  charge  or  tax  by  the  city  than  upon  the  estimated 
value  of  their  house  and  lot  and  f  100  per  annum.  '*  Still  further  to  encourage  the  company, 
the  city  agree  to  take  fifty  lamps  to  begin  with,  to  be  extended  hereafter  as  the  public  wants 
and  increase  of  the  city  may  demand,  and  such  as  may  be  agreed  on  by  the  company  and  the 
city ;  and  the  company,  on  its  part,  agree,  in  consideration  of  the  said  several  grants,  con- 
cessions and  privileges,  to  furnish  the  city,  for  the  use  of  its  public  lamps,  gas  at  one-half 
the  price  they  charged  their  private  consumers."  Held,  that  this  contract  did  not  estop  the 
city  from  subscribing  to  the  stock  of  a  new  gas  company.    Memphis  City  v.  Dean,*  8  Wall.,  75. 

§  2079.  Granting  franchises.—  It  is  very  doubtful  whether  the  legislature  can  delegate  to 
any  municipality  or  other  corporate  body  the  power  to  grant  a  franchise,  as  the  exercise  of 
that  power  involves  a  high  trust,  created  and  conferred  for  the  benefit  of  those  who  granted 
it ;  and  as  the  trust  is  confided  to  the  legislature,  it  must  remain  where  it  is  vested  until  the 
constitution  of  the  state  is  changed.     People's  R.  Co.  v.  Memphis  R  Co.,*  10  Wall.,  50. 

g  20^0.  San  Francisco. —  The  board  of  supervisors  of  San  Francisco  is  limited  in  its  author- 
ity by  the  act  consolidating  the  government  of  the  city  and  county.    It  can  do  nothing 
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unless  warrant  be  found  for  it  there,  or  in  a  subsequent  statute  of  the  state.  The  consolida- 
tion act  is  the  source  and  measure  of  its  powers.    Ah  Kow  v.  Nunan,  5  Saw.,  553. 

§  20S1.  The  board  of  supervisors  of  San  Francisco  possesses  no  general  powers,  and  its 
special  power  to  determine  the  fines,  forfeitures  and  penalties  which  may  be  incurred  is 
limited  to  two  classes  of  cases:  (1)  Breaches  of  regulations  established  by  itself.  (2)  Viola- 
tions of  the  provisions  of  the  consolidation  act,  where  no  penalty  is  provided  by  law.  It 
can  impose  no  penalty  in  any  other  case,  and  when  a  penalty  other  than  fine  or  forfeiture  is 
imposed,  it  must,  by  the  terms  of  the  act,  be  in  the  form  of  imprisonment.    Ibid. 

g  2082.  The  board  of  health  of  the  city  and  county  of  San  Francisco  has  general  super- 
vision of  all  matters  appertaining  to  the  sanitary  condition  of  the  county  jail.  Only  in  ex- 
ceptional cases  would  the  preservation  of  the  health  of  that  institution  require  the  cutting  of 
the  hair  of  any  of  its  inmates  within  an  inch  of  the  scalp.    IlHd, 

§  20S8.  The  '* queue"  ordinance  of  San  Francisco,  providing  that  every  male  person  im- 
prisoned in  the  county  gaol  under  a  judgment  of  any  court  having  jurisdiction  in  criminal 
cases  in  the  city  and  county,  shall  immediately  upon  his  arrival  at  the  gaol  have  the  hair  of 
his  head  "  cut  or  cropped  to  a  uniform  length  of  one  inch  from  the  scalp  thereof,**  and  mak- 
ing it  the  duty  of  the  sherifiF  to  have  this  provision  enforced,  is  beyond  the  power  of  the 
board  of  supervisors  of  San  Francisca    JbicL 

IL  Licenses. 

SumCABY  —  street  railway  companiea  in  lUinois,  §§  2034,  2085. 

§  2084.  Any  Illinois  city  can  grant  or  refuse  licenses  to  street  railway  companies,  and  may 
impose  a  license  fee  upon  them  of  $50  per  car.    Allerton  v,  Chicago,  §§  2086-87. 

§  2085.  Street  cars  are  included  under  the  provision  of  the  Illinois  statute  authorizing  cities 
to  license  hackmen,  omnibus  drivers,  and  others  pursuing  like  occupations.    IbUk 

[Notes.—  See  §§  2088-2098.] 

ALLERTON  v.  CHICAGO. 
(Circuit  Court  for  Illmois:  9  Bissell,  552-559;  6  Federal  Reporter,  555.    1880.) 

Opinion  by  Dbuhhond,  J. 

Statement  of  Facts. —  On  March  18, 1878,  the  council  of  the  city  of  Chi- 
cago passed  an  ordinance  reqairing  the  companies  which  operated  street  cars 
for  the  conveyance  of  passengers  upon  any  line  of  horse  or  city  railway  within 
the  city  of  Chicago  to  obtain  a  license  in  the  month  of  April  of  each  year, 
and  pay  for  the  same  the  sum  of  $50  for  each  car.  A  penalty  was  imposed  for 
failing  or  refusing  to  take  out  a  license.  The  company  obtaining  a  license  was 
required  to  place  conspicuously  in  every  car  so  operated  and  run  in  the  city,  a 
certificate  signed  by  the  city  clerk,  and  giving  the  number  of  the  car,  and  stat- 
ing thi^t  a  license  had  been  obtained,  and  that  the  necessary  fee  had  been  paid ; 
and  a  penalty  was  also  imposed  for  a  failure  to  post  or  keep  such  certificate  ia 
the  car. 

§  2086.  Street  cars  are  included  under  the  provision  of  Illinois  law  which 
authorizes  cities  to  license  hachmen^  oinnibus  drivers  and  others  pursuing  like 
occupations. 

The  only  question  in  the  case  (which  arises  on  a  demurrer  to  the  bill  of  com- 
plaint filed  by  a  stockholder  of  the  city  railway  company  to  enjoin  the  pay- 
ment of  the  license  fee)  is  whether  this  ordinance  is  valid.  Several  corporations 
operating  street  cars  in  the  city  of  Chicago  have  been  authorized  to  construct 
their  railways  and  operate  them  by  various  ordinances  which  have  been  from 
time  to  time  passed;  and  these  ordinances  have  been  recognized  and  affirmed, 
many  of  them,  by  the  legislature  of  the  state.  By  virtue  of  these  ordinances 
and  acts  of  the  legislature,  the  companies  have  the  right  to  run  their  cars  for 
the  transit  of  passengers  through  the  city.     It  cannot  be  said,  therefore,  that 
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the  effect  of  the  ordinance  which  has  been  specially  referred  to,  although  it  is 
called  a  license,  would  be  to  give  the  companies  the  privilege  of  running  their 
cars.    That  they  have  by  virtue  of  the  ordinance  and  the  acts  of  tbe  legisla- 
ture.   There  can  be  no  doubt  that  the  legislature  would  have  the  right,  under 
the  constitution  of  184:8,  which  was  in  force  when  the  franchise  was  granted, 
to  ta'x  tbe  corporations  for  the  use  of  their  franchise.     That  is  a  tax  which  is 
entirely  independent  of  the  value  of  the  cars,  tracks  and  other  tangible  prop- 
erty of  the  corporations,  and  so  treated  by  the  constitutions  of  1848  and  1870. 
But  there  are  many  difficulties  with  this  branch  of  the  subject.     There  are 
certain  conditions  required  by  the  constitution  of  1870,  as  prerequisites  to  the 
imposition  of  a  tax  of  this  kind,  even  conceding  that  the  legislature  has  author- 
ized the  city  to  impose  the  tax,  and  I,  therefore,  without  giving  any  decided 
opinion  upon  that  part  of  the  case,  prefer  to  place  my  decision  upon  another 
ground,  and  to  sustain  the  ordinance  as  a  regulation  of  the  police  power  of  the 
city.    This  is  always  a  subsisting  power  which  it  is  generally  held  cannot  be 
transferred  by  the  city,  but  is  inherent  in  its  municipal  organization.     There 
can  be  no  controversy  about  the  power  of  the  city  over  many  things  connected 
with  the  operation  of  the  city  railway.     If  we  admit  that  because  of  tbe  price 
of  fare  agreed  upon  there  can  be  no  change  in  that,  yet  by  virtue  of  its  police 
power,  the  city  can,  to  a  great  extent,  regulate  the  running  of  the  cars,  prescribe 
rules  and  laws  as  to  speed,  stoppage,  and  other  things  connected  with  the  opera- 
tion of  the  railway.     This  has  not  been  questioned  by  the  counsel  of  the 
plaintiff;  but  it  is  claimed  that  this  cannot  be  considered  a  police  regulation, 
because  it  is  manifestly  the  exercise  of  the  taxing  power  of  the  city.    It  is 
argued  that  the  price  of  the  license  is  so  large  that  the  intent  is  manifest.    It 
is  very  difficult  to  lay  down  any  absolute  rule  upon  this  subject,  to  the  effect 
that  a  particular  sum  ma}'  be  within  the  police  power'of  the  city,  and  another 
sum  beyond  the  power,  and  a  mere  tax. 

By  the  general  law  of  1872,  for  the  incorporation  of  cities  and  villages  in 
this  state,  it  is  provided  that  the  city  council  in  cities  shall  have  authority  to 
license  hackmen,  draymen,  omnibus  drivers,  cabmen,  expressmen,  and  all  others 
pursuing  like  occupations,  and  to  prescribe  their  compensation.  111.  Rev. 
Stat.,  ch.  24,  sec.  1,  clause  41.  This  was  obviously  intended  to  confer  a  police 
power  upon  the  city  council  in  relation  to  the  various  classes  named  in  the 
statute.  This  is  a  power  that  has  been  uniformly  exercised,  and,  construing 
the  statute  literally,  cannot  well  be  questioned.  But  it  is  claimed  that  it  does 
not  include  the  street  railwa}',  because  it  is  not  pursuing  an  occupation  like  any 
of  those  named. 

§  2087.  Companies  operating  street  cars  may  he  required  to  pay  a  license. 
It  is  a  valid  exercise  of  the  police  powers  of  the  city. 

Omnibuses  may  be  licensed.  They  may  pass  over  even  the  same  streets  as 
those  occupied  by  the  horse  railways,  and  they  may  carry  passengers  in  the 
same  manner.  The  only  distinction  which  can  be  called  substantial  between 
the  two  classes  of  occupation  is  that  6ne  carriage  goes  upon  iron  rails,  in  a 
regular  track,  with  wheels,  and  the  other  carriage  goes  with  wheels  upon  the 
ordinary  street  way.  The  supreme  court  of  Pennsylvania  has  held  that  these 
street  railway  carriages  are  of  a  like  nature  as  omnibuses,  and  there  can  be  no 
doubt,  I  think,  of  the  right  of  a  city  to  demand  a  license  from  all  omnibus 
drivers,  and  to  include  every  omnibus  which  may  belong  to  a  particular  com- 
pany or  corporation,  and  to  require  the  payme:it  of  a  license  for  the  omnibus 

that  may  be  so  owned  and  used.     The  court  of  appeals  of  New  York,  in  the 
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case  of  Mayor  v.  Second  Avenae  R.  R,  32  N.  T..  261,  held  that  an  ordinance 
of  the  city  of  New  York,  in  many  respects  like  this,  was  invalid,  as  an  attempt, 
through  color  of  a  license,  to  impose  a  tax  upon  the  railroad  company,  refusing^ 
to  treat  it  as  an  exercise  of  the  police  power  of  the  city.  The  price  charged  in 
that  case  for  the  license  was  the  same  as  in  this.  In  the  case  of  Frankford  & 
Philadelphia  Passenger  Co.  v.  City  of  Philadelphia,  58  Penn.  St,  119^  wJiero 
the  license  fee  was  the  same,  and  Johnson  v.  Philadelphia,  60  Penn.  St.,  445, 
the  supreme  court  of  Pennsylvania  took  a  different  view  of  such  an  ordinance, 
and  treated  it  as  a  police  regulation  merely ;  and  such  seems  to  be  the  view  of 
the  supreme  court  of  this  state  in  the  case  of  The  Chicago  Packing  &  Provision 
Co.  V.  City  of  Chicago,  88  111.,  221. 

In  the  case  of  Frankford  &  Philadelphia  Passenger  Co.  v.  City  of  Philadel- 
phia, the  city  obtained  its  power  to  impose  the  license  from  a  statute  substan- 
tially similar  to  that  under  which  the  city  of  Chicago  claims  the  power  in  this 
case.     In  that  case  the  act  of  the  les^islature  declared  that  the  citv  council  of 
Philadelphia  had  authority  to  provide  for  the  proper  regulation  of  omnibuses 
Or  vehicles  in  the  nature  thereof,  and  to  this  end  "it  shall  be  lawful  for  the 
council  to  provide  for  the  issuing  of  licenses  to  such  and  so  many  persons  as  may 
apply  to  keep  and  use  omnibuses  or  vehicles  in  the  nature  thereof,  and  to  charge  a 
reasonable  annual  or  other  sum  therefor."    In  that  statute  the  words  "  vehicles 
in  the  nature  thefeof ; "  in  this,  the  words  "  pursuing  a  like  occupation,"  are  used. 
I  cannot  see  that  there  is  any  substantial  distinction  in  that  respect  between  the 
two  statutes.     In  the  case  in  88  Illinois,  already  referred  to,  the  corporation  was 
organized  and  doing  business  under  the  laws  of  this  state.     A  question  arose  in 
that  case  as  to  the  power  of  the  city  to  issue  a  license.     It  was  denied  in  the 
argument  of  the  case  that  the  power  existed,  but  the  supreme  court  held  that 
under  the  power  "to  regulate  the  management"  of  the  business,  the  city  had 
the  right  to  issue  a  license,  and  to  prescribe,  the  compensation.     That  was  also 
under  the  same  law,  the  act  of  1872,  which  conferred  power  upon  cities  to 
grant  licenses  and  regulate  omnibus  drivers,  and  all  others  pursuing. a  like 
occupation,  and  to  prescribe  their  compensation.     The  supreme  court  of  this 
state  decides  in  that  case  that  the  power  to  require  a  license  is  one  of  the  means 
of  regulating  the  exercise  of  a  pursuit  or  business;  that  there  are  other  means 
that  might  be  adopted  to  accomplish  the  purpose,  but  that  these  municipal 
authorities  are  not  restricted  as  to  the  means  they  shall  employ  to  regulate  the 
business;  and  various  authorities  are  cited  by  the  court  in  support  of  the  view 
which  they  take;  and  they  repeat  the  ruling  which  had  been  previously  made^ 
that  a  license  was  not,  in  the  constitutional  sense  of  the  term,  a  tax. 

The  supreme  court  have  also  considered  and  passed  upon  a  question  which 
has  been  discussed  in  this  case,  namely :  whether  or  not  the  act  which  gave 
the  authority  to  the  city  to  license  was  a  general  law  under  the  constitution  of 
this  state;  and  they  held  that  it  was,  and  that  it  was  intended  to  apply  to  all 
cities  which  might  adopt  it.  It  is  true  that  was  a  case  of  licensing  a  business 
which  was  generally  admitted  to  be  injurious  in  its  character  to  those  near 
the  place  where  it  was  carried  on;  but  it  was  a  question  of  power,  and  the 
point  in  controversy  was  whether  the  city  of  Chicago  had  the  right  to  exercise 
the  power  of  licensing.  The  license  fee  demanded  in  that  case  was  $100.  It 
seems  to  me  that  the  question  involved  in  this  case  arose  substantially  in  tbat^ 
and  it  was  decided  by  the  supreme  court  of  the  state  that  it  was  a  valid  exer- 
cise of  the  power  to  regulate  a  particular  business.  That  is  also  the  view 
taken  by  the  supreme  eourt  of  Pennsylvania  in  the  cases  referred  to.     In  view 
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of  these  decisions  and  of  several  decisions  of  the  supreme'  court  of  the  United 
States  within  the  last  few  years  (Munn  v.  Illinois,  94  U.  S.,  113,  and  others),  I 
think  the  weight  of  authority  is  in  favor  of  regarding  this  as  a  police  regula- 
tion.    See,  also,  Railway  Co.  v.  Philadelphia,  101  U.  S.,  528. 

One  of  the  difficulties  I  have  had  with  the  case  has  been  whether  it  should 
be  regarded  as  a  tax  for  revenue  under  the  form  of  a  license.  It  may  be  con- 
ceded that  the  argument  is  strong  for  treating  it  as  a  revenue  measure;  but 
as  I  before  stated,  there  are  some  objections  which  I  consider  very  weighty, 
and  which  would  prevent  me  at  tbis  time  from  placing  the  decision  on  that 
ground.  It  may  be  admitted  that,  viewing  it  as  a  police  regulation  requiring 
the  payment  of  a  fee  for  the  license,  in  amount  it  goes  to  the  verge  of  the 
exercise  of  police  power;  but  as  other  courts  have  held  that  such  a  tax  did  not 
exceed  that  limit,  I  cannot  hold  that  it  does  in  this  case;  and  therefore  I  shall, 
as  at  present  advised,  sustain  the  ordinance  in  question  as  a  valid  exercise  of 
the  police  power  of  the  city  council. 

There  have  been  some  arguments  used  by  counsel  which,  I  think,  do  not 
properly  apply  to  the  pleadings.  It  is  insisted  that  the  court  must  construe 
this  as  a  tax,  and  not  a  mere  police  regulation.  It  is  admitted  that  the  court 
of  appeals  of  New  York  did  construe  a  similar  license  fee  as  a  tax.  The 
supreme  court  of  Pennsylvania  has  given  a  different  construction,  and  held  it 
to  be  a  police  regulation.  There  is  nothing  in  the  bill  by  which  the  court  can 
regard  it  absolutely  as  the  exercise  of  the  taxing  power  of  the  city.  There  is 
nothing  in  the  bill  which  would  authorize  the  court  to  hold,  if  it  were  a  tax, 
that  it  was  in  violation  of  the  constitution  of  1870,  as  not  being  uniform  upon 
the  particular  class  on  which  it  operates.  It  is  urged  that  it  cannot  be  treated 
as  a  tax,  because,  if  so,  it  would  not  be  within  this  requisition  of  the  constitu- 
tion of  1870,  because  the  street  railways  come  in  direct  competition  with  some 
of  the  steam  railways;  as  that  of  the  Illinois  Central  to  Hyde  Park  and  the 
l^orth western  to  Evanston.  There  is  nothing  in  the  pleadings  which  would 
warrant  the  court  in  considering  these  facts,  unless  the  court  should  take  judi- 
cial notice  that  they  do  thus  come  in  competition,  without  any  allegation  in 
the  pleadings.  Under  the  authorities,  and  u]x>n  the  statements  contained  in 
the  pleadings,  the  court  cannot  necessarily  construe  this  as  a  tax.  The  court  is 
at  libevty,  I  think,  to  construe  it  as  a  police  regulation.  These  views  have  been 
given  for  the  purpose  of  enabling  the  parties,  if  they  desire,  to  take  the  case  to 
the  supreme  court  of  the  United  States.  The  district  judge  who  heard  the 
application  for  an  injunction  in  the  first  instance,  and  granted  it,  is  inclined  to 
hold,  as  I  understand,  that  this  was  not  the  proper  exercise  of  the  police  power. 
I  hold,  for  the  purpose  of  deciding  the  case,  that  it  is;  and  if  the  case  is  to  be 
determined  by  the  pleadings  as  they  at  present  stand,  it  can  be  certified  up  to 
the  supreme  court  as  upon  a  division  of  opinion  between  the  judges.  If,  how- 
ever, the  counsel  desire  to  raise  some  of  the  questions  which  have  been  dis- 
cussed in  the  argument,  I  think  it  would  be  advisable  for  them  to  amend  the 
bill,  and  if  they  wish,  leave  will  be  granted  for  that  purpose. 

§  2088.  Gran  ting  license  without  bond. —  Where  a  corporation  grants  a  license  contrary 
to  law  without  taking  the  bond  and  security  required  by  law,  one  who  has  thereby  sustained 
special  damage  may  maintain  an  action  upon  the  case  at  law  against  the  corporation.  Fowle 
V,  Corporation  of  Alexandria,*  3  Cr.  C.  C,  70. 

g  2089.  The  mayor  and  **  commonalty  '*  of  the  town  of  Alexandria,  in  Virginia,  was  a  cor- 
poration. The  general  assembly  of  Virginia,  in  1796,  authorized  the  mayor,  aldermen  and 
commonalty  of  oorx>orate  towns  within  Virginia  to  license  auctioneers  and  take  a  bond  from 
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them  as  security  ^or  the  proper  performance  of  their  duties.  In  1840.  congress  reorganized 
the  corporation  of  Alexandria,  and  made  the  common  council  tliereof  a  corporation.  In 
1817,  the  common  council  required  auctioneers  to  take  out  licenses  and  give  a  hond  as  pro- 
vided for  by  the  act  of  1796,  passed  by  the  general  assembly  of  Virginia,  and  authorizing  the 
mayor,  aldermen  and  commonalty  of  the  corporate  towns  within  Virginia  to  issue  such 
licenses  and  require  such  bonds.  A  licensed  auctioneer  failed  to  pay  moneys  to  one  who  had 
placed  goods  in  his  hands  for  sale,  and  which  had  been  sold.  The  common  council  had  failed 
to  take  the  bond  and  surety  from  such  auctioneer;  therefore  no  action  could  be  brought  for 
such  moneys  against  sureties  on  the  bond,  and  plaintiffs  sued  the  common  council  of  Alex- 
andria for  damages  arising  from  its  negligence  to  take  such  bond  in  security.  Held,  that 
the  power  to  grant  licenses  to  auctioneers,  and  to  take  bonds  for  the  performance  of  their 
duties,  which  was  given  by  the  act  of  1796  to  the  mayor,  aldermen  and  commonaltj,  had 
never  been  transferred  to  and  vested  in  the  common  council  of  Alexandria ;  therefore  their 
ordinance  requiring  such  license  and  bond  to  be  given  was  void,  and  the  town  was  not  respon- 
sible to  the  plaintiff  for  his  losses  sustained  by  the  fraudulent  conduct  of  the  auctioneer. 
Fowle  V,  Common  Council  of  Alexandria,*  8  Pet.,  898. 

§  2000.  Auctioneers. —  Power  to  license  and  bind  aucttcMieers  is  not  inherent  in  municipal 
corporations,  but  must  be  conferred  by  the  legislature.    Ibid, 

§2091.  Issued  irithoat  authority. —  Where  a  common  council  issues  a  license  unauthor- 
ized by  law  to  be  issued  by  them,  the  license  is  void,  and  the  town  is  not  liable  for  damages 
for  the  frauds  of  the  person  licensed.    Ibid 

§  201)2.  Sale  of  bills  of  exchange.— Under  authority  ''  to  license,  tax  and  regulate  broken^ 
I)awnbrokers  and  money  changers,"  the  mayor  and  common  council  of  Portland  had  no  power 
to  regulate  or  license  *'  the  sale  of  bills  of  exchange,"  when  the  business  is  transacted  by  per- 
sons on  their  own  account,  and  with  their  own  funds.  City  of  Portland  v,  O'Neill,*  1  Oreg., 
218. 

S  200S.  Washington  City. — The  corporation  of  Washington  has  no  power  to  issue  lioenaes 
for  keeping  livery  stables,  but  money  voluntarily  paid  for  such  licenses  cannot  be  recovered 
from  the  corporation.    Corporation  of  Washington  v.  Barber,*  5  Cr.  C.  C,  157. 

§  2004.  Exclasire  power  in  city. —  Where  the  exclusive  power  of  granting  licenses  for  re- 
tailing liquor  and  the  exclusive  power  of  regulating  the  same  is  vested  in  a  city  by  its  char- 
ter^ an  indictment  will  not  lie  upon  a  statute  of  the  state  for  retailing  liquors  within  the  city. 
United  States  v,  Dixon,  3  Cr.  C.  C,  92. 

§  2005.  Licensing  dogs.—  A  city  having  power  to  prevent  nuisances  maj limit  the  number 
of  dogs  by  requiring  the  owners  to  obtain  licenses  by  the  payment  of  a  tax.  Corporation 
of  Washington  v.  Lynch,  9  Cr.  C  C,  498. 

g  200(&.  A  municipal  corporation,  having  power  to  make  police  regulations  in  regard  to  ani- 
mals, cannot  impose  a  penalty  on  any  owner  for  keeping  a  dog  without  a  license.  Mayor  of 
Washington  v.  Meigs,*  1  MacArth.,  53. 

§  2007.  Prohibiting  lotteries.—  Where  the  charter  of  a  city  provides  that  it  shall  have  foil 
power  and  authority  to  provide  for  licensing,  taxing  and  regulating  vendors  of  lottery  tickets^ 
and  to  restrain  and  prohibit  lotteries,  it  may  require  a  license  so  high  as  to  amount  to  a  pro- 
hibition of  lotteries,  and  may  require  the  applicant  for  a  license  to  pay  the  money  into  any 
bank  as  a  condition  to  granting  the  license.  France  v.  Corporation  of  Washington,  5  Cr.  C.  C, 
067. 

§  2008.  Liquor  sellers. —  Where  a  city,  by  its  charter,  is  expressly  authorized  to  levy  and 
collect  a  license  tax  on  liquor  sellers  and  saloon  keepers,  the  exercise  of  such  power  is  not  in 
conflict  with  the  laws  of  the  territory  authorizing  the  county  commissioners  of  their  respect- 
ive counties  to  collect  a  license  on  the  sale  of  liquors  iu  quantities  of  less  than  one  quart. 
City  of  Elk  Point  v.  Vaughn,*  1  Dak.  Ty,  113.    See  §  2078. 


III.  DESTEUcnoN  OF  Peiyatb  Peopebtt. 

Summary  —  To  prevent  spread  of  fire;  common  law  right,  §  2099;  under  MassachuseitM 

etatute,  §  2100. 

§  2000.  At  common  law  every  one  had  the  right  to  destroy  real  and  personal  property  in 
cases  of  actual  necessity,  to  prevent  the  spreading  of  a  Are,  and  there  was  no  responsibility 
on  the  part  of  such  destroyer  or  the  municipality  in  which  he  resided,  and  no  remedy  for  the 
owner.     Bowditch  v,  Boston,  §§  2101-2103. 

§  2100.  A  statute  of  Massachusetts  gave  damages  for  the  demolition  of  a  building  in  order 
to  stop  the  spread  of  a  fire,  but  required,  in  order  to  entitle  the  person  whose  building 
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00  destroyed  to  damages,  that  at  least  three  engineers  of  the  fire  department,  the  chief  en- 
gineer, if  present,  being  one,  must  have  consulted  together  touching  the  blowing  up  of  that 
particular  building;  that  they  must  all  have  arrived  at  the  conclusion  that  it  was  necessary 
to  destroy  it  in  order  to  arrest  the  progress  of  the  fiames ;  that  they  must  all  jointly  and 
specifically  have  ordered  that  building  to  be  destroyed.  Heldf  that  the  city  of  Boston  was 
not  liable  to  one  whose  buildings  were  blown  up  to  prevent  a  spread  of  fire,  such  blowing 
up  having  been  by  the  postmaster,  acting  under  written  authority  from  the  chief  engineer. 
Ibid. 
FNOTES.— See  §§  2104,  2105.] 

BOWDITCH  V.  BOSTON. 
(11  Otto,  16-22.    1879.) 

Error  to  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  plaintiff  in  error,  who  is  the  assignee  of  the  es- 
tate of  Charles  H.  Hall,  a  bankrupt,  alleges  and  relies  upon  the  following  case: 
A  great  fire  occurred  in  the  city  of  Boston  on  the  night  of  the  9th  and  10th  of 
November,  1872.  Hall  wa^  then  the  lessee  and  occupant  of  the  premises  de- 
scribed  in  the  declaration.  The  fixtures,  merchandise  and  tools  belonging  to  him 
in  the  part  of  the  building  covered  by  the  lease  were  of  the  value  of  $60,000,  and 
his  leasehold  estate  was  of  the  value  of  $10,000.  The^fire  did  not  first  break  out 
in  his  premises,  but  that  part  of  the  building  and  the  contents  were  in  danger 
from  its  progress.  Three  fire  engineers,  then  at  a  place  of  danger  in  the  im- 
mediate vicinity,  directed  the  building,  including  his  premises,  to  be  demolished, 
to  arrest  the  spreading  of  the  fire.  The  building  was  bjlown  up  and  destroyed 
accordingly.  This  measure  stopped  the  progress  of  the  fire.  The  premises 
were  left  unfit  for  occupation,  and  his  personal  effects,  before  mentioned,  were 
destroyed  by  the  catastrophe.  This  action  is  bi|ought  by  his  assignee  to  recover 
what  was  thus  lost  to  the  bankrupt. 

The  claim  is  founded  upon  certain  statutes  of  the  state  of  Massachusetts,  and 
an  ordinance  of  the  city  of  Boston.  A  brief  reference  to  their  provisions^ 
material  to  be  considered  in  this  case,  will  be  sufficient.  In  cases  of  fire,  any 
three  of  certain  designated  officers  *'  may  direct  any  house  or  building  to  be 
pulled  down  or  demolished  when  they  may  judge  the  same  to  be  necessary  in 
order  to  prevent  the  spreading  of  the  fire."  Mass.  Gen.  Stat.,  c.  24,  sec.  4. 
''If  such  pulling  down  or  demolishing  of  a  house  or  building  is  the  means  of 
stopping  the  fire,  or  if  the  fire  stops  before  it  comes  to  the  same,  the  owner 
shall  be  entitled  to  recover  a  reasonable  compensation  from  the  city  or  town; 
but  when  such  building  is  that  in  which  the  fire  first  broke  out,  the  owner  shall 
receive  no  compensation."    Id.,  sec.  5. 

The  city  of  Boston  was  authorized  to  establish  a  fire  department,  to  consist 
of  so  many  engineers,  etc.,  ''as  the  city  council,  by  ordinance,  shall  from  time 
to  time  prescribe."  Mass.  Special  Stats.,  1850,  c.  22.  Pursuant  to  the  authority 
thus  confeiTed,  the  city  council,  in  the  manner  prescribed,  created  such  a  de- 
partment, and  declared  that  it  should  "  consist  of  a  chief  engineer  and  thirteen 
assistant  engineers,"  etc.  Ordinances  of  Boston,  ed.  1869,  sec.  1.  It  was  pro- 
vided that ''  the  chief  engineer  shall  have  the  sole  command  at  fires  ove;:  all 
other  engineers  and  officers  and  members  of  the  fire  department,  and  other 
persons  who  may  be  present  at  such  fires,"  etc.  Id.,  sec.  6.  "  Whenever  it  is 
adjudged  at  any  fire,  by  any  three  or  more  of  the  engineers  present,  of  whom 

the  chief  engineer,  if  present^  shall  be  one,  to  be  necessary,  in  order  to  prevent 
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the  spreading  of  the  fire,  to  pull  down  or  otherwise  demolish  any  building,  the 
same  may  be  done  by  their  joint  order."     Id.,  sec.  11. 

It  appears  that  at  the  fire  here  in  question  the  ohief  engineer  and  a  number 
of  the  assistant  engineers  were  present.  Upon  that  subject  there  is  no  contro- 
versy. The  case  was  first  tried  in  the  district  court  of  the  United  States  for 
that  district.  The  learned  judge  who  presided  at  the  trial  directed  the  jury  to 
.render  a  verdict  for  the  defendant,  which  was  accordingly  done.  The  plaintiff 
in  error  excepted,  and  having  embodied  in  the  record  all  the  evidence  given  on 
the  trial,  sued  out  a  writ  of  error  and  removed  the  case  to  the  circuit  courts 
There  the  judgment  of  the  district  court  was  affirmed.  A  further  writ  of  error 
has  brought  the  case  here  for  review. 

§  2 1 0 1  •    When  it  is  competent  fat*  a  court  to  direct  a  ve7*dict  for  a  party. 

It  is  now  a  settled  rule  in  the  courts  of  the  United  States,  that  whenever,  in 
the  trial  of  a  civil  case,  it  is  clear  that  the  state  of  the  evidence  is  such  as  not 
to  warrant  a  verdict  for  a  party,  and  that  if  such  a  verdict  were  rendered  the 
other  party  would  be  entitled  to  a  new  trial,  it  is  the  right  and  duty  of  the 
judge  to  direct  the  jury  to  find  according  to  the  views  of  the  court.  Such  is 
the  constant  practice,  and  it  is  a  convenient  one.  It  saves  time  and  expense. 
It  gives  scientific  certainty  to  the  law  in  its  application  to  the  facts  and  pro- 
motes the  ends  of  justice.  Merchants'  Bank  v.  State  Bank,  10  Wall.,  004:,  637 
(Banks,  §§  101-118);  Improvement  Company  v.  Munson,  14  id.,  442;  Pleasants 
V.  Fant,'22  id.,  116.  The  rule  in  the  English  courts  is  substantially  the  same. 
Ryder  v.  Wombwell,  Law  Eep.,  4  Ex.,  32;  Giblin  v.  McMuUen,  Law  Rep.,  2  P. 
C,  335.  In  the  latter  case  it  was  said:  ^^In  every  case,  before  the  evidence  is 
left  to  the  jury,  there  is  a  preliminary  question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether  there  is  any  upon  which  a' jury  can 
properly  proceed  to  find  a  verdict  for  the  party  introducing  it^  upon  whom  the 
onus  of  proof  is  imposed." 

§  2103.    When  destruction  of  property  to  arrest  a  fre  is  fustifaHe. 

At  the  common  law  every  one  had  the  right  to  destroy  real  and  personal 
property,  in  cases  of  actual  necessity,  to  prevent  the  spreading  of  a  fire,  and 
there  was  no  l^esponsibility  on  the  part  of  such  destroyer,  and  no  remedy  for 
the  owner.  In  the  case  of  The  Prerogative,  12  Rep.,  13,  it  is  said:  "For  the 
commonwealth  a  man  shall  suffer  damage,  as  for  saving  a  city  or  town' a  bouse 
shall  be  plucked  down  if  the  next  one  be  on  fire;  and  a  thing  for  tbe.commdn^ 
wealth  every  man  may  do  without  being  liable  to  an  action."  There  are  many 
other  cases  besides  that  of  fire, —  some  of  them  involving  the  destruction  of 
life  itself, —  where  the  same  rule  is  applied.  "  The.  rights  of  necessity  are  a 
part  of  the  law."  Respublica  v.  Sparhawk,  1  Dal.,  357,  362.  See,  also,  Mouse's 
Case,  12  Rep.,  63;  15  Yin.,  tit.  Necessity,  sec.  8;  4  T.  R,  794;  1  Zab.  (N.  J.)> 
248;  3  id.,  591;  25  Wend.  (K  Y.),  173;  2  Den.  (N.  Y.),  461.  i 

In  these  cases  the  common  law  adopts,  the  principle  of  the  natural  law,  and 

finds  the  right  and  the  justification  in  the  same  imperative  necessity.     Burlem, 

145,  sec.  6;  id.  159,  c.  6,  sees.  24-29;  Puffendorf,  B.  2,  c.  6.    The  statute  of 

Massachusetts,  as  far  as  it  goes,  gives  as  a  bounty  that  whi<;h  could  not  have 

been  claimed  before.     How  far  the  statute  trenches  upon  the  legal  and  natural 

right  which  every  one  possessed  prior  to  its  enactment,  is^  subject  we  need 

not  consider.     All  the  questions  arising  in  this  case  are  questions  of  local  law. 

It  is  our  duty  to  consider  the  controversy  as  if  we  were  a  court  of  the  state, 

and  sitting  there  to  apply  her  jurisprudence.     The  subject  was  within  her 

police  power,  and  it  was  competent  for  her  to  legislate  upon  it  as  she  might 
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^eern  proper.  It  is  wholly  beyond  the  sphere  of  federal  authority.  Whether 
the  statute  is  to  be  construed  strictly,  as  being  in  derogation  of  the  common 
law,  or  liberally,  as  being  remedial  in  its  character,  are  points  within  the  exclu- 
sive cognizance  of  her  tribunals.  The  jurisdiction  of  thediatrct  ourt  arose 
from  the  incidental  fact  that  a  claim  in  behalf  of  a  bankrupt's  estate  was  in- 
volve^t,  and  that  bis  assignee  was  the  plaintiff. 

§  2103.  Construction  of  the  statute  as  to  demolishing  buildings  to  stop  a  fire. 

In  order  to  charge  the  city,  "the  remedy  being  given  by  statute  only,  the 
case  must  be  clearly  within  the  statute."  .  .  .  "The  city  is  responsible  by 
force  of  the  statute  only,  and  such  responsibility  is  limited  to  the  cases  specially 
contemplated."  Taylor  v.  Plymouth,  8  Mete.  (Mass.),  466.  The  law  *of  the 
case  has  been  clearly  laid  down  by  the  highest  judicial  court  of  the  state,  and 
we  cannot  do  better  than  quote  it  at  length.  "  The  plain  intent  of  the  statute 
is  that  no  house  or  building  shall  be  demolished  unless  it  shall  be  judged  neces- 
sary by  three  fire-wards,  or  by  the  other  officers  authorized  to  act  in  their 
absence,  or  where  no  fire-wards  have  been  appointed.  It  is  the  united  judg- 
ment of  the  officers  to  whom  the  power  is  given,  acting  upon  the  immediate 
exigency,  and  determining  the  necessity^  which  is  contemplated  by  the  statute. 
Its  language  is  capable  of  no  other  reasonable  interpretation.  It  is  a  joint 
authority  expressly  given  to  the  officers  designated,  acting  together,  and  cannot 
be  exercised  by  a  minority  or  by  any  one  of  them.  It  is  not  sufficient,  there- 
fore, that  a  general  conclusion  or  judgment  was  arrived  at  by  the  three  fire- 
wards  or  the  other  officers  mentioned,  that  it  was  necessary  to  destroy  some 
buildings  in  order  to  put  a  stop  to  the  further  extension  of  a  fire.  They  must 
go  further.  They  must  determine  upon  the  particular  house  or  building  which 
they  shall  adjudge  necessary  to  be  destroyed  for  the  purpose.  Tuis  cannot  be 
left  to  the  individual  judgment  of  any  one  of  the  fire-wards."  Buggies  v. 
Inhabitants  of  Nantucket,  11  Cush.  ^Mass.),  433. 

The  validity  of  the  ordinance  creating  the  fire  department  was  not  ques- 
tioned in  the  argument  here,  and  we  see  no  reason  for  doubt  upon  the  subject. 
The  statute  which  authorized  the  ordinance  declared  that  "the  engineers  or 
other  officers,"  appointed  pursuant  to  the  provisions  of  the  latter,  should  be 
clothed  with  all^the  powers- and  duties  "conferred  upon  fire-wards  by  the 
Revised  Statutes  or  special  acts  relating  to  the  city  of  Boston  now  in  force," 
and  that  the  city  council  might  "  make  such  regulations  in  regard  to  their  con- 
duct and  government "  as  it  might  see  fit  to  ordain.  For  all  the  purposes  of 
this  case  the  engineers  were  fire-wards  at  and  during  the  fire  here  in  question. 
Several  things  were  necessary  to  the  validity  of  an  order  for  the  destruction  of 
the  tenement  of  the  bankrupt:  At  least  three  engineers  of  the  fire  depart- 
ment—  the  chief  engineer,  if  present,  being  one — must  have  consulted  together 
touching  the  blowing  up  of  that  particular  building.  They  must  all  have  ar- 
rived at  the  conclusion  that  it  was  necessary  to  destroy  it  in  order  to  arrest  the 
progress  of  the  flames.  They  must  all  jointly  and  specifically  have  ordered 
that  building  to  be  destroyed.  Upon  looking  carefully  through  the  record,  we 
have  failed  to  find  the  slightest  proof  that  any  three  of  the  fire  engineers  ever 
consulted  in  relation  to  destroying  the  building  to  which  this  controversy  re- 
lates; that  any  three,  jointly  or  severally,  expressly  or  by  implication,  gave  an 
order  that  it  should  be  destroyed;  or  that  this  particular  building  was  ever 
present  to  the  minds  of  any  tiaree  of  the  engineers  in  that  connection.  The 
mayor  was  on  the  ground  early  after  the  commencement  of  the  fire,  and  was 

there,  actively  engaged,  until  the  next  morning.    He  heard  consultations  as  to 
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the  nse  of  ganpowder,  bat  his  testimony  is  an  entire  blank  as  to  the  points 
here  under  consideration.  The  chief  engineer  was  oalled  by  the  plaintiff  and 
was  fully  examined.  He  gave  authority  to  numerous  persons  according  to  this 
formula: 

^^  Colonel  Shepard  will  blow  up  buildings  or  remove  goods  as  his  judgment 
directs.  J.  S.  Dambell,  Chief  Engineer." 

The  utter  nullity  of  such  an  instrument  is  too  plain  to  require  remark.  In 
the  course  of  the  chief  engineer's  testimony  these  questions  and  answers  occur: 

'^  Q.  You  and  the  engineers  did  not  direct  the  blowing  up  of  any  buildings  in 
Boston  by  gunpowder? 

*^  A.  No,  sir.  Not  when  I  was  present.  If  any  three  engineers  did  so,  when 
I  was  not  present,  I  have  yet  to  learn  the  fact. 

^'  Q.  Did  you  know  that  any  three  engineers  directed  the  demolishing  of  any 
build mg  by  gunpowder? 

*'  A.  I  do  not  know  the  fact." 

The  building  was  blown  up  by  creneral  Burt,  the  postmaster  of  Boston.  He 
had  a  written  paper  from  the  chief  engineer,  and  it  was  in  his  possession  when 
he  testified.  The  document  is  not  in  the  record,  and  its  contents  are  not 
shown.    Upon  the  points  here  in  question  his  testimony  was  as  follows: 

"  Q.  Did  you  at  any  time  consult  with  three  of  the  engineers  of  the  city^ 
after  you  started  the  scheme  of  blowing  up? 

^  A.  I  don't  think  we  did.  I  bad  in  my  mind  distinctly  what  to  do^  and  we 
stuck  to  it  until  we  got  it  done. 

^'  Q.  You  used  vour  own  discretion  entirelv? 

*^  A.  I  intended  to.  I  intended  to  keep  that  line  plumb  up,  if  I  could,  and 
not  to  let  it  get  into  the  new  postoliice  building,  and  not  get  over  into  this  part 
of  the  city." 

These  witnesses  are  unimpeacbed  and  uncontradicted,  and  what  they  say  is 
conclusive.  It  is  unnecessary  to  refer  particularly  to  the  rest  of  the  testimony. 
Nothing  is  to  be  found  in  it  in  conflict  with  the  parts  we  have  quoted.  It  af- 
fords no  ground  for  a  plausible  conjecture  that  the  facts  were  otherwise.  The 
plaintiff  not  only  failed  to  prove  what  he  claimed,  but  his  own  testimony 
counter-proved  it  and  established  the  negative.    The  proposition  was  vital  to 

his  case. 

Judgment  affirmed,  (a) 

P  2104.  Destmetlon  of  liquors. — The  corporate  authorities  of  the  city  of  Richmond  had 
authority,  under  the  charter  of  t)ie  city,  to  make  an  order  for  the  destruction  of  liquom  in 
the  city,  in  anticipation  of  its  evacuation  by  the  Confederate  troops,  and  to  pledge  the  faith 
of  the  city  to  pay  owners  for  liquor  so  destroyed.     City  of  Richmond  v.  Smith,  15  Wall.,  438. 

§  2105.  The  common  council  of  Richmond,  Virginia,  in  contemplation  of  the  surrender  of 
the  city  to  the  Union  armios,  resolved  to  destroy  all  liquors  in  the  city,  and  to  give  the  owners 
receipts  for  the  amount  destroyed,  and  pledging  the  faith  of  the  city  to  pay  them  for  the 
quantity  destroyed.  Heldf  in  an  action  to  recover  the  value  of  liquor  so  destroyed,  that  it 
was  no  defense  for  the  city  to  urge  that,  if  the  city  had  not  destroyed  the  liquors,  it  would 
have  been  burned  by  fires,  communicated  by  buildings  set  on  fire  by  the  Confederate  govern- 
ment.   Ibid. 


(a)  The  lower  court  ruled  as  follows:  A  municipal  corporation  is  not  at  common  law  liable  in  damages  for  tlie 
destruction  of  buildings  in  order  to  prerent  the  spread  of  a  conflagi'ation.  Such  liability  exists,  if  at  ail,  ooly  hy 
statute,  which  must  be  strictly  followed  both  as  to  right  and  remedy.  Where  the  statute  allows  the  reoovezy  for 
buildings  destroyed  to  prevent  the  spread  of  a  conflagration  only  when  the  buildings  are  demolished  by  order  of 
three  fire  wardens,  the  destruction  of  such  buildings  by  the  order  of  one  of  these  officers  will  create  no  liabili^ 
against  the  corporation.  Buildings  blown  up  to  stop  a  Are  are  not  taken  for  public  use  nor  to  be  compensated  for 
as  such.  A  cicy  is  not  liable  for  buildings  destroyed  to  stop  a  conflagration,  on  the  ground  that  the 
destroying  them  were  engaged  in  a  riot.    Bowditch  v.  Boston,*  4  ClillE.,  928. 
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IV.  Mtjnicipa.l  Debts. 

[Ab  to  Practice  in  MandamtiB  Proceedings,  see  Warre  ] 

SciiKARY  —  Ltmt7af ion  of  taxing  power;  levy  of  special  tax  compelled,  gg  310^2108.— DeZaf^ 
tfi  collecting  Judgment;  appeal  to  legislature,  §  2109. —  Whether  United  States  marslial 
may  assess  tax,  gg  2109-2111. —  Tax  liens,  §  3112.—  Abandonment  of  cluirter  and  reorgani- 
zation^ §  21  IS.—  Effect  of  legislation  subsequent  to  judgment,  g  2114. —  VcUuation  of  taX" 
able  property,  %  2115. —  Meaning  of  **  cause  to  be  collected,*'  %  2116. —  Pouter  of  taxation, 
^  2117,  2119,— Different  modes  of  relief;  taxes  levied  before  repeal  of  charier,  g§  2118, 
2120.—  Ptncer  of  federal  courts  to  levy  a  tax,  §  2119.—  Taxes  cannot  be  diverted,  §  2120.— 
Liability  cu  successor  of  a  corporation,  §  2121.—  Judgment  fixes  liability;  effect  of  change 
of  name,  etc,  g§  2121-2123. —  City  created  out  of  a  town;  apportionment  of  debts, 
§  2124. —  Division  or  consolidation  of  corporations,  §  2125. —  Neu>  county  carved  out  of  aur 
old  one,  §  2126. —  Property  of  dissolved  corporation  liable  for  debts,  §  2127. —  Change^  diS' 
^ution  or  reorganization,  g§  212^2130. —  Portion  of  a  town  annexed  to  a  city,  g  2131.— <^ 
New  town  created  out  of  part  of  old  one,  g  2\Z2,— Extinguished  corporations,  g  2188. — 
Merger,  g  2134. —  Dissolution  and  creation  of  new  corporation,  g  218-).—  Loan  of  b(md»^ 
to  contractors,  g^  ^V^^^X^X.-^-Wliat  property  liable  for  ddyts,  gg  2142-2148.  —  jE?0reot 
of  repeal  of  charier,  g  2144.— i^i>er^2(  applied  to  payment  of  debts  on  dissolution^ 
g  2143. 

g  2108»  A  epeoial  law  limited  the  power  of  the  city  of  Muscatine  to  levy  a  tax  not  to  exceed 
one  per  cent,  upon  the  value  in  any  one  year.  A  subsequent  general  law  provided  that,  in 
oaae  judgment  should  be  recovered  against  any  city  in  that  state,  a  tax  sufficient  to  pay  off 
the  judgment,  with  interest  and  costs,  must  be  levied  as  early  as  practicable.  Held,  that  the 
one  per  cent  limitation  was  superseded  by  the  subsequent  enactment,  so  far  as  judgment 
creditors  of  the  city  were  concerned,  and  that  municipal  authorities  might  be  compelled  by 
mandamus  to  levy  a  special  tax  sufficient  to  pay  their  judgments.  Butz  t;.  City  of  Muscatine, 
§g  2149-52.    See  §g  2276,  2279. 

g  2107.  Where  the  power  of  a  county  to  levy  taxes  was  restricted  in  ordinary  cases  to  a 
tax  of  four  mills  upon  the  dollar,  a  return  to  a  mandamus  to  compel  county  commissioners 
to  levy  a  tax  to  pay  a  judgment  against  the  county,  that  they  levied  a  tax  of  four  mills,  and 
continued  so  to  do  each  year,  and  had  no  power  to  levy  a  greater  tax,  is  sufficient.  Super* 
Tisors  V.  United  States,  gg  2153-57. 

§  310  S.  Section  8275  of  the  Iowa  code,  requiring  the  levy  of  a  tax  as  early  as  practicable, 
sufficient  to  pay  off  a  judgment  against  a  county,  with  interest  and  costs,  does  not  enlarge 
the  power  of  the  county  to  levy  a  tax  exceeding  four  mills  to  pay  such  judgment  upon  county 
warrants  drawn  for  ordinary  expenses  of  the  county.    Ibid, 

§  2100.  Where  a  judgment  is  rendered  against  levee  commissioners,  who  are  subsequently 
legislated  out  of  office,  and  no  attempt  is  made  for  fifteen  years  to  collect  such  judgment,  a 
mandamus  will  not  be  issued  to  compel  surviving  commissioners  of  the  old  board,  or  the 
police  juries  of  the  parishes  concerned,  to  assess  a  tax  upon  the  former  levee  district  of 
such  parishes  to  pay  the  judgment  in  question ;  nor  will  the  circuit  court  of  the  United  States 
direct  the  marshal  to  assess  such  taxes.  The  only  remedy  is  by  appealing  to  the  legislature 
for  an  allowance  of  the  claim  under  the  judgment.  Barkley  v.  Levee  Commissioners, 
2158-64.     See  gj^  2246,  2293. 

g  2110.  A  United  States  marshal  cannot  be  ordered  to  assess  a  tax  without  special  author- 
ization by  state  statute,  and  unless  the  authority  whose  duty  it  is  to  assess  and  collect  the  tax 
has  failed  and  refused  to  do  so.    Ibid. 

g  2111*  Where  judgment  has  been  rendered  against  a  municipality  which  is  without  officers 
to  collect  taxes  to  pay  it,  a  federal  court  will  appoint  its  marshal,  or  some  other  proper  per- 
son, to  assess  and  collect  from  the  property  of  the  municipality  a  tax  sufficient  to  pay  the 
judgment.    Welch  v.  Ste.  Genevieve,  g§  2165-71. 

g  2112.  Tax  liens  upon  property  are  imposed  for  the  benefit  of  the  municipality  and  not 
for  the  benefit  of  its  creditors.    Barkley  v.  Levee  Commissioners,  g§  2158-64. 

g  2118*  A  corporation  incorporated  by  special  charter  cannot  abandon  its  charter,  without 
the  consent  of  the  legislature  which  gave  it,  and  reorganize  into  a  new  corporation  under  a 
general  incorporation  act  providing  for  the  organization  of  municipalities  not  already  incor- 
porated. The  new  town  organization  being  without  legislative  authority,  held,  wholly  with- 
out validity,  and  its  officers  without  right  to  exercise  powers  under  the  general  incorporation 
act  or  under  the  special  charter.  Such  officers  are  not  even  de  facto  officers,  and  cannot  be 
compelled  by  mandamus  to  levy  and  collect  a  tax  necessary  to  satisfy  a  judgment  against  ihe 
municipality.    Welch  v.  Ste.  Genevieve,  gg  2165-71. 
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§  21 14.  Where  a  judgment  against  a  municipality  is  rendered,  subsequent  legislation  of  the 
state,  restricting  the  powers  of  such  municipality  in  reference  to  the  amount  and  purpose  of 
taxation,  must  be  disregarded,  so  tar  as  it  impairs  the  creditor's  remedy  under  his  judgment. 
United  States  r.  Port  of  Mobile,  §^  2172-76. 

§  21 15.  A  mandamt(8  requiring  corporate  officers  *'  to  assess,  levy,  and  cause  to  be  collected, 
a  special  tax,"  etc.,  does  not  apply  to  the  valuation  of  taxable  property  for  taxing  purposes, 
but  means  to  lay  a  tax  on  the  taxable  property  as  same  is  already  valued  for  ordinary  taxable 
purposes,  no  matter  whether  such  taxation  tableau  is  made  up  by  the  state  or  city  authorities. 
Ibid. 

§  2116.  *' Cause  to  be  collected,"  used  in  a  writ  of  mandamu»  to  compel  corporate  officers 
to  collect  a  tax,  means  tliat  so  far  as  such  officers  have  control  over  the  performance  of  his 
duties  by  the  tax  collector  they  shall  exercise  that  control  in  favor  of  the  collection  of  the 
tax.  They  are  excused  when  they  have  performed  their  duty  under  the  law  in  the  premises. 
Ibid. 

§  2117.  The  power  of  taxation  is  legislative,  and  cannot  be  exercised  otherwise  than  under 
the  authority  of  the  legislature.     Meriwether  v.  Garrett.  §;  2'Z2\r-Z7. 

§  2118.  Taxes  levied  according  to  law  before  the  repeal  of  the  municipal  charter,  other 
than  such  as  were  levied  in  obedience  to  the  special  requirements  of  contracts  entered  into 
under  the  authority  of  law,  and  such  as  were  levied  under  judicial  direction  for  the  payment 
of  judgments  recovered  against  the  city,  cannot  be  collected  throu^^h  the  instrumentality  of 
a  court  of  chancery  at  the  instance  of  creditors  of  the  city.  Such  taxes  can  only  be  collected 
under  authority  from  the  legislature.  If  no  such  authority  exists,  the  remedy  is  by  appeal  to 
the  legislature;  it  alone  can  grant  relief.  Whether  taxes  levied  in  obedience  to  contract 
obligations  or  under  judicial  direction  can  be  collected  through  a  receiver  appointed  by  the 
court  of  chancery,  if  there  be  no  public  officer  charged  with  authority  from  the  legislature 
to  perform  that  duty,  is  not  decided.  A  receiver  and  back-tax  collector  appointed  by  the 
legislature  for  a  dissolved  municipality  held  to  be  a  public  officer  clothed  with  authority  from 
the  legislature  to  collect  taxes  levied  before  the  repeal  of  the  charter.  Held,  also,  that  the 
funds  collected  by  him  from  taxes  levied  under  judicial  direction  cannot  be  appropriated  to 
any  other^uses  than  those  for  which  they  were  received ;  that  he,  as  well  as  any  other  agent 
of  the  state  charged  with  the  duty  of  their  collection,  can  be  onmpelled  by  appropriate  judicial 
orders  to  proceed  with  the  collection  of  such  taxes  by  sale  of  property  or  by  suit,  or  in  any 
other  way  authorized  by  law,  and  to  apply  the  proceeds  upon  the  judgment.    Ibid. 

§  2119.  The  levy  and  collection  of  a  tax  is  a  legislative  and  administrative,  and  not  a  ju- 
dicial function ;  hence,  in  the  absence  of  a  s  atute  authorizing  them  so  to  do,  the  circuit 
coui*ts  of  the  United  States  cannot  levy  and  collect  a  tax  on  municipalities.    Ibid^    See  §  3^44. 

1$  2120.  When  creditors  are  unable  to  obtain  payment  of  their  judgments  against  munic- 
ipal bodies  by  execution,  they  can  proceed  by  mandarmiSf  against  the  municipal  authorities, 
to  compel  them  to  levy  the  necessary  tax  for  that  purpose,  if  such  authorities  are  clothed  by* 
the  legislature  with  the  taxing  power,  and  such  taxes,  when  collected,  cannot  be  diverted  to 
other  uses ;  but  if  those  authorities  possess  no  such  power,  or  their  offices  have  been  abolished 
and  the  power  withdrawn,  the  remedy  of  the  creditors  is  by  an  appeal  to  the  legislature, 
which  alone  can  give  them  relief.    Ibid, 

§  2121.  A  judgment  against  the  Port  of  Mobile  settles  all  questions  as  to  its  liability  as 
the  successor  of  the  corporation,  known  as  the  mayor,  aldermen  and  common  council  of  the 
city  of  Mobile,  and  fixes  Its  full  and  absolute  liability  to  pay  the  debt  as  ascertained  by  the 
judgment.    United  States  v.  Port  of  Mobile,  §§  2172-76. 

§  2122.  A  judgment  rendered  against  a  municipality  fixes  its  liability,  which  wiU  not  be 
affected  by  a  subsequent  change  of  the  corporate  name  and  officers,  and,  by  placing  the  out- 
standing debts  and  obligations,  as  well  as  all  assets  and  property  of  the  corporation,  into 
the  hands  of  commissioners  and  the  chancery  C9urt  for  liquidation  and  settlement,  and  by 
limiting  the  amount  of  taxation.    Ibid. 

§  2128.  A  judgment  against  a  municipal  corporation  may  be  enforced  by  a  mandamus 
against  a  like  corporation  created  to  supercede  the  first     IbidL 

%  2124.  A  city  was  created  out  of  a  town  by  an  act  of  the  legislature,  which  made  the  city 
and  the  town  liable,  proportionately,  for  the  indebtedness  of  the  town  created  before  the  city 
and  town  were  dissolved.  Held,  that  the  apportionment  of  this  liability  between  the  town 
and  the  city  would  depend  upon  accounts  and  computations  founded  upon  the  proper  asBess- 
ment  rolls,  which  could  not  be  made  in  an  action  at  law ;  hence  a  biU  in  equity  was  the 
proper  remedy  to  apportion  such  indebtedness  between  the  two  municipalities,  especially 
as  authority  to  tax  for  the  payment  of  municipal  liabilities,  in  cases  like  this,  was  in  the 
nature  of  a  trust.     Morgan  v.  Biloit,  City  and  Town,.§§  2177-78.    See  §  3233w 

§2125.  Where  a  legislature  divides  or  consolidates  municipal  corporations,  it  may  settle 
the  terms  and  conditions  of  such  division  or  consolidation,  including  the  apportionmant  of 
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their  debts,  and  ordinarily  injustice  in  apportioning  such  debts  will  not  invalidate  such  leg* 
ialative  consolidation  or  division.     Lirauiie  Co.  v,  Albany  Co.,  g§  :3179-dS.    See  §  2^8). 

§  2130.  When  a  new  county  is  carved  out  of  an  old  one  the  rule  is  tliat  the  old  corporation 
owns  all  the  public  property  within  its  new  limits  and  is  responsible  for  all  debts  contracted 
by  it  before  the  act  of  separation  was  passed,  and  must  pay  such  debts  without  claiming  con- 
tribution from  the  new  county,  which  on  its  part  can  lay  no  claim  to  any  portion  of  the  pub- 
lic property  except  what  falls  within  its  boundaries  to  which  the  old  corporation  has  no 
claim.    Jhid. 

§  21 27.  The  property  of  a  dissolved  corporation  is  in  equity  liable  for  its  debts.  Broughtoa 
V  Pensacola,  §§  31^9-90. 

§  2128.  A  municipal  corporation  issuing  bonds  is  as  to  its  creditors  a  private  corporation, 
and  if  changed  or  dissolved  or  reorganized  under  a  general  incorporation  law  the  new  body 
succeeds  to  the  obligations  of  the  old.    Ibid. 

§  2129.  Where  municipal  bodies  are  extinguished,  reduced  or  enlarged,  the  legislature  may 
apportion  the  common  property  and  the  common  burdens,  and  may,  as  between  the  parties  in 
interest,  settle  all  the  terms  and  conditions  of  the  division  of  their  territory  or  the  alteration 
of  the  boundaries  as  fixed  by  any  prior  law.     Mount  Pleasant  v.  Beck  with,  §.4  2191-3208. 

§  2180.  Where  a  municipal  corporation  is  divided  the  old  corporation  owhs  all  the  public 
property  within  its  new  limits,  and  is  responsible  for  all  the  debts  of  the  corporation  contracted 
before  the  act  of  separation  was  passed.    Ibid. 

§  2131.  Where  a  portion  of  a  town  was  annexed  to  a  city  by  an  act  requiring  that  the  city 
"  shall  assume  and  pay  so  much  of  the  indebtedness  of  the  town  of  Racine  as  the  lands 
de8cribe<i  in  the  first  section  of  the  act  may  be  or  become  legally  chargeable  with  and  liable 
to  pay,"  held^  that  the  city  of  Racine  thereby  became  liable  for  the  debts  of  the  extinguished 
town  of  Racine  in  the  proportion  described.    Ibid,    See  g  2299. 

§  21:i2.  Where  a  new  town  is  created  out  of  a  part  of  the  territory  of  an  old  one,  without 
providing  for  payment  of  debts  antecedently  contracted,  the  old  corporation  retains  all  the 
public  property  not  included  within  the  limits  of  the  new  municipality,  and  is  liable  for  all 
the  debts  contracted  by  it  before  the  act  of  separation  was  passed.    Ibid, 

g  2183.  Extinguished  municipal  corporations  neither  own  property  nor  have  any  power  to 
levy  taxes  to  pay  debts.    Ibid.    See  §  2241. 

g  21u4.  Where  a  municipal  corporation  is  merged  in  another,  leaving  debts  unpaid,  such 
debts  may  be  collected  by  equitable  remedies.    Ibid. 

g  2135.  Where  judgment  is  recovered  against  a  municipal  corporation,  which  is  subse- 
quently dissolved  and  another  created  in  its  place,  scire  facias  is  the  proper  proceeding  to 
revive  the  judgment  against  its  successor.  Such  a  case  is  distinguishable  from  scire  facias 
against  an  heir  to  subject  him  to  liability  for  his  ancestor's  debt.  The  heir  is  not  liable  for 
the  debt,  but  only  the  property  in  his  hands,  while  the  successor  of  the  municipal  corpora- 
tion is  liable,  because  it  is  the  same  debtor  under  a  different  name,  and  scire  facias  lies  against 
such  successor,  although  equity  is  administering  the  assets  of  the  former  municipality. 
Orantland  v.  Memphis,  §§  2i09-12. 

§  21'!0.  Where  a  city  loans  its  t>ond3  to  its  paving  contractors,  who  agree  to  return  them 
at  a  specified  time,  with  interest,  but  fail  to  do  so,  havmg  sold  the  bonds,  a  court  of  equity 
will  not  decree  specific  enforcement  of  the  agreement.  Verdict  and  judgment  for  damages 
a::^nst  the  delinquent  contractors  is  an  adequate  remedy,  even  though  no  money  be  made 
out  of  the  judgment  and  the  city  be  without  means  to  repurchase  the  securitieR.  Such  judg- 
ment must  be  for  the  market  value  of  the  bonds,  not  for  their  face  or  par  value.  City  of 
Memphis  v.  Brown,  §§  2213-2a 

§  2187.  Wnere  a  city  agrees  to  loan  certain  of  its  bonds  to  its  contractors,  who  are  embar- 
Taased  because  of  the  failure  of  the  city  to  pay  them  in  cash  as  agreed,  and  takes  from  the 
Oi>ntractors  an  agreement  that  such  loan  of  bonds  will  be  in  full  release  of  the  liability  of  the 
city  to  tiie  contractors,  the  city  must,  in  order  to  avail  itself  of  such  agreement  as  a  release 
of  its  liability,  fully  and  fairly  perform  all  it  thereby  contracts  to  do  as  to  the  loan  of  bonds. 
If  it  delay  the  delivery  of  the  bonds  for  a  long  time,  and  finally  withhold  a  portion  of  them 
from  the  contractors,  giving  them  instead  a  letter  acknowledging  the  liability  of  the  city  to 
deliver  such  withheld  bonds,  this  will  not  be  a  performance  of  its  agreement  that  entitL'S  the 
city  to  take  advantage  of  the  release.  And  the  release  being  but  a  promise  that,  upon  de- 
livery of  the  bonds,  the  contractors  will  release  the  city,  is  not  available  to  it  as  an  accord 
and  satisfaction — such  an  agreement  being  required  by  law  to  be  executed,  instead  of  execu- 
tory, in  order  to  be  effectual.    Ibid. 

§  2138.  Where  paving  contractors  agree  with  a  city  to  take  payment  for  their  work  directly 
from  the  abutting  lot  owners  upon  the  streets  paved,  the  city  guarantying  payment  to  the 
contractors  by  the  lot  owners,  the  city  will  be  liable  on  its  guaranty  even  though  it  be  sub- 
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fiequently  decided  by  the  courts  that  the  lot  owners  are  under  no  legal  liability  to  pay  for  the 
paving  opposite  their  respective  lots.    Ibid, 

g  2139.  Where  a  city  ao^rees  to  pay  for  paving  in  its  bonds,  but  subsequently  modifies  its 
agreement,  with  consent  of  its  contractors,  so  as  to  provide  for  their  payment  by  abutting 
lot  owners,  such  modiHcation  of  the  contract  is  merely  a  substitution  of  a  new  mode  of  pay- 
ment. It  does  not  release  the  city  from  its  primary  obligation  to  pay  in  case  payment  is  not 
tuade  by  the  lot  owners.    Ibid, 

§  2140.  Where  a  city  agrees  to  provide  a  sinking  fund  for  the  payment  of  its  bonds,  bat 
fails  to  do  so,  damages  will  not  be  allowed  as  representative  of  the  difference  between  what 
the  bonds  were  actually  worth  and  what  they  would  liave  been  worth,  in  the  opinion  of  bank- 
ers and  other  financial  experts,  had  the  sinking  fund  been  provided  as  agreed.  Such  damages 
are  too  uncertain,  shadowy  and  unsubstantial  to  be  estimated.    Ibid, 

§  2141.  Where  a  city  agrees,  in  case  owners  of  lots  abutting  on  a  street  about  to  be  paved 
fail  to  pay  the  contractors  within  a  given  time,  that  the  paving  bills  are  to  be  placed  in  the 
hands  of  the  city  attoraey  for  collection,  no  authority  exists  in  the  contractors,  or  the  mayor 
or  the  city  attorney,  to  bind  the  city  to  pay  for  special  counsel  employed  to  make  such  collec- 
tions, in  case  the  city  attorney  be  too  much  occupied  with  other  city  business  to  give  his  atten- 
tion personally  to  the  collection  of  the  accounts.     Ibid, 

§2142.  Property  held  for  public  uses,  such  as  public  buildings,  streets,  squares,  parks, 
promenades,  wharves,  landing  places,  fire  engines,  hose  and  hose-carriajces,  engine  houses, 
engineering  instruments,  and  generally  everything  held  for  governmental  purposes,  cannot 
be  subjected  to  the  payment  of  the  debts  of  a  city.  Meriwether  v,  Ghirrett,  gg  2224-37.  See 
§  2252. 

§  2148.  The  private  property  of  individuals,  within  the  limits  of  a  municipal  corporation, 
is  not  liable  and  cannot  be  subjected  to  the  payment  of  the  debts  of  such  corporation,  except 
through  the  levy  and  collection  of  taxes  upon  such  property.    Ibid, 

§  2144.  Although  the  legislature  may  repeal  the  charter  of  a  municipal  corporation,  its 
lawful  contracts  made  while  it  was  in  existence  may  be  subsequently  enforced  against  prop- 
erty held  by  it  in  its  own  right.     Ibid, 

§  2145.  Upon  the  dissolution  of  a  municipal  corporation  a  court  of  equity  will  lay  hold  of 
and  apply  to  the  payment  of  its  debts  the  following  property,  namely:  The  private  prop«*rty 
of  the  corporation,  that  is,  such  as  it  held  in  its  own  right  for  profit  or  as  a  source  of  revenue, 
not  charged  with  any  public  trust  or  use ;  and  funds  in  its  possession  unappropriated  to  any 
specific  purpose.  But  a  court  of  equity  cannot,  upon  the  dissolution  of  a  municipal  corpora- 
tion, lay  hold  of  and  apply  to  the  payment  of  its  debts  property  held  by  it  in  trust  for  a  private 
charity,  or  in  trust  for  the  public,  such  as  streets,  wiiarves,  cemeteries,  hospital,  court-houses 
and  other  public  buildings,  for  in  these  the  corporation  has  no  proprietary  rights  distinct 
from  the  trust  to  the  public;  nor  are  taxes  previously  levied  but  not  collected,  on  the  dissolu- 
tio.i  of  a  municipal  corporation,  such  property  as  a  court  of  equity  will  lay  hold  of  and  apply 
to  the  payment  of  its  debts,  unless  it  be  taxes  which  the  municipality  is  under  the  obliga- 
tion of  a  contract  to  levy  and  collect.     Ibid. 

§  2146.  jBa/iure  property  in  New  Orleans,  being  held  by  the  corporation  for  public  purposes, 
and  the  ground  rents  thereof,  being  part  of  the  public  revenues,  cannot  be  levied  on  or  sold. 
Klein  v.  New  Orleans,  ^  2233. 

§  2147.  The  water- works  of  a  city  are  not  liable  to  be  sold  under  execution  for  its  ordinary 
debts.     New  Orleans  v.  Morris,  §§  2239-40. 

§  214S.  A  statute  exempting  shares  of  a  city  in  water-works,  used  for  its  supply  of  water, 
from  execution,  is  not  unconstitutional,  and  impairs  no  obligation  of  any  contract.    Ibid, 

[Notes.—  See  §§  2241-2318.] 

BUTZ  V.  CITY  OF  MUSCATINE 
(8  Wallace,  575-^87.    1869.) 

Opinion  by  Me.  Justice  Swayne. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error  to 
the  circuit  court  of  the  United  States  for  the  district  of  Iowa. 

The  case  as  presented  in  the  record  is  as  follows:  Upon  the  petition  of  tJie 
relator  an  alternative  writ  of  ^naiidaiwis  was  issued  to  the  defendants  in  error, 
wherein  it  was  set  forth  that  it  had  been  represented  to  the  court  that  the 
relator,  on  the  16th  of  May,  1S67,  recovered  a  judgment  against  the  city  of 
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Muscatine  for  the  sura  of  $67,615.16,  with  interest  at  the  rate  of  seven  percent, 
per  annum,  upon  which  judgment  an  execution  had  been  issued  and  returned 
"^'no  property  found ;"  that  the  business  of  the  corporation  was  managed  by 
the  mayor  and  aldermen,  whose  duty  it  was  to  cause  its  taxes  to  be  levied  and 
collected,  and  to  provide  for  the  payment  of  all  judgments  recovered  against 
it;  that  this  judgment  was  for  interest  on  certain  bonds  executed  by  the  city 
in  1854;  that  it  was  the  duty  of  the  mayor  and  aldermen  to  provide  for  the 
pa\*ment  of  the  interest  as  it  fell  due;  that  it  was  their  duty  to  levy  and  collect 
taxes  and  pay  such  judgments  when  recovered;  that  a  demand  had  been  made 
on  the  mayor  and  aldermen  to  levy  and  collect  the  taxes  necessary  to  pay  this 
judgment,  interest  and  costs;  that  they  had  refused  and  denied  their  authority 
to  do  so;  that  the  city  has  no  property  liable  to  execution ;  that  by  the  laws  of 
Iowa,  when  the  debt  was  created  and  when  the  judgment  was  recovered,  the 
public  property  of  the  city  and  the  private  property  of  its  citizens  were  exempt 
from  levy  and  sale  to  pay  this  debt  and  judgment,  but  that  it  was  made  the 
duty  of  the  mayor  and  aldermen,  as  early  as  practicable  after  it  was  recovered, 
to  levy  a  tax  sufficient  to  pay  the  judgment,  with  interest  and  costs;  that  they 
had  refused  to  perform  that  dnt}%  and  that  the  relator  was  without  other  ade- 
quate remedy  at  law.  The  mayor  and  aldermen  were  therefore  commanded 
forthwith  to  levy  a  sufficient  tax  on  the  taxable  property  of  the  city,  for  the 
year  18G7,  to  pay  the  judgment,  interest  and  costs,  and  to  pay  them,  or  to 
appear  and  show  cause  why  they  refused  to  do  so. 

The  defendants  in  their  turn  set  forth:  (1)  A  denial  of  the  duties  alleged 
to  rest  upon  them.  (2)  That  under  the  laws  of  Iowa  they  are  not  permitted 
to  levy  or  collect  a  tax  exceeding  in  amount  one  per  cent,  upon  the  taxable 
property  of  the  city  for  all  purposes  in  any  one  year;  that  this  amount  has 
been  levied  for  the  year  1867;  that  a  part  of  it  has  been  collected  and  a  part 
is  delinquent;  that  the  entire  amount  collected  has  been  expended  for  the 
necessary  current  and  incidental  expenses  of  the  city,  and  that  the  entire 
amount  levied  and  collected  for  the  year  1868  will  be  needed  for  the  same  pur- 
poses for  that  year,  and  that  those  expenses  are  a  paramount  lien  upon  the  fund. 

Other  matters  are  set  forth  in  the  return  which  it  is  not  necessary  particu- 
larly to  mention.  The  plaintiffs  demurred  to  the  return.  The  court  overruled 
the  demurrer.  The  plaintiffs  elected  to  abide  by  it,  and  judgment  was  entered 
against  them. 

By  the  statute  of  Iowa  of  32d  of  January,  1852,  entitled  '^  An  act  to  amend 
the  charter  of  the  city  of  Muscatine,  approved  February  1,  1851,"  it  was  en- 
acted that  an  assessor  should  be  appointed,  whose  duty  it  should  be  'Ho  make 
an  assessment  of  the  property  of  the  city  subject  to  taxation,  and  upon  whose 
assessment  the  council  may  levy  a  tax  of  not  exceeding  one  per  cent,  upon  the 
value  in  any  one  year."  This  statute  was  in  force  when  the  writ  -was  issued 
and  when  the  return  was  made.  If  there  were  no  other  statutory  provisions 
bearing  on  the  subject,  it  would  be  conclusive  in  support  of  the  judi^ment  ren- 
dered by  the  court  below.  The  code  of  1S60,  chapter  110,  title  *' Execution," 
declares  as  follows:  '*  Sec.  3274.  Public  buildings  owned  by  the  state,  or  any 
county,  cit\%  school  district,  or  other  civil  corporation,  and  any  other  public 
property  which  is  necessary  and  propor  for  carrying  out  the  general  purpose 
for  which  any  such  corporation  is  organized,  are  exempt  fmm  execution.  The 
property  of  a  private  citizen  can  in  no  case  be  levied  upon  to  pay  the  debt  of 
a  civil  corporation." 

**  Sec.  3275.    In  case  no  property  is  found  on  which  to  levy,  or  which  is  not 
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exempted  by  the  last  section,  or  if,  after  jadgmeat,  the  creditor  elect  not  to 
issue  execution  against  such  corporation,  he  is  entitled  to  the  amount  of  his 
judgment  and  costs  in  the  ordinary  evidences  of  indebtedness  issued  by  that 
corporation ;  and,  if  the  debtor  corporation  issues  no  scrip  or  evidence  of  debt, 
a  tax  must  be  levied  as  early  as  practicable,  sufficient  to  pay^  off  the  judgment 
with  interest  and  costs." 

"Sec.  3276.  A  failure  on  the  part  of  the  officers  of  the  corporation  to 
comply  with  the  requirements  of  the  last  section  renders  them  personally 
responsible  for  the  debt." 

§  2 1 49.  A  general  law  directing  municipal  corporations  to  levy  a  tax  sufflc'ent 
to  pay  judgments  against  them  forms  part  of  the  contracts  on  which  siAch  judg- 
ments are  founded  and  of  the  judgments. 

These  regulations  were  contained  in  the  code  of  1851,  and  have  been  in 
force  ever  smce.  They  were  re-enacted  in  the  code  of  1860,  and  have  a  con- 
trolling effect  upon  the  determination  of  this  case.  The  limitation  in  the  act  of 
1852,  touching  the  exercise  of  the  power  of  taxation  by  the  city  council,  ap- 
plies to  the  ordinary  course  of  their  municipal  action.  Whenever  that  action 
is  voluntary,  and  there  is  no  debt  evidenced  by  a  judgment  against  the  city,  to 
be  provided  for,  one  per  cent,  is  the  maximum  of  the  tax  they  are  authorized 
to  impose.  But  when  a  judgment  has  been  recovered,  the  case  is  within  the 
regulations  of  the  code.  Those  provisions  are  then  brought  into  activity,  and 
operate  with  full  force,  until  the  juJgmjnt,  interest  and  costs  are  satisfied* 
The  limitation  in  the  act  of  1852  has  no  application  in  such  cases,  and  imposes 
no  check,  if  larger  taxation  be  necessary.  The  contingency  is  one  not  contem- 
plated, and  not  provided  for  by  the  act  of  1852.  If  the  legislature  had  in- 
tended to  qualify  the  requirement  prescribed  by  the  code,  it  is  to  be  presumed 
it  would  have  done  so,  in  language  as  clear  as  that  which  it  has  employed  to 
express  the  duty  to  be  performed.  It  leaves  no  room  for  doubt  or  construc- 
tion. Nothing  can  be  more  simple  and  direct  than  the  terms  in  which 
the  levy  of  a  sufficient  tax  is  enjoined.  The  extent  of  the  necessity  is  the 
only  limitation,  express  or  implied,  in  the  code  of  the  amount  to  be  levied. 
"We  cannot  interpolate  a  restriction  by  importing  it  from  another  act  which  has 
no  necessary  relation  to  the  class  of  cases  for  which  the  code  intended  to  pro- 
vide. When  the  judgment  is  recovered  the  duty  arises,  and  it  can  be  satisfied 
only  by  paying  the  debt,  interest  and  costs,  in  the  manner  prescribed.  The 
source  whence  the  means  are  to  be  drawn  is  described,  and  full  power  is  given 
to  collect  them.  There  is  no  difficulty  as  to  authority  to  levy  a  tax  of  the  req- 
uisite amount,  whatever  it  may  be.  Section  3276  of  the  code  declares  that  a 
failure  on  the  part  of  the  officers  of  the  corporatiort  to  perform  the  duty 
enjoined  shall  render  them  "personally  responsible  for  the  debt."  In  the  con- 
struction of  a  statute,  what  is  clearly  implied  is  as  effectual  as  what  is  expressed. 
United  States  v.  Eabbit,  1  Black,  61.  The  minutest  details  could  not  have 
made  the  meaning  and  effect  of  these  provisions  clearer  than  they  are.  The 
limitation  in  the  act  of  1852  is  confined  to  the  city  of  Muscatine.  The  regula- 
tions of  the  code  are  general  in  their  terms,  and  apply  to  all  the  municipal  cor- 
porations mentioned  in  section  3274. 

§  21 50.  A  tax  levied  to  pay  a  judgment  under  a  general  law  is  not  limited  in 
amount  by  a  special  law  limiting  the  taxing  power  of  a  specified  municipality  to 
a  certain  per  cent 

If  these  views  be  not  correct,  the  position  of  thC' judgment  creditor  is  a  sin- 
gular one.    All  the  corporate  property  of  the  debtor  is  exempt  by  law  from 
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execution.  The  tax  of  one  per  cent,  is  all  absorbed  by  the  current  expenses  of 
the  debtor.  There  is  neither  a  surplus  nor  the  prospect  of  a  surplus  whicl)  can 
be  applied  upon  the  judgment.  The  resources  of  the  debtor  may  be  ample,  but 
there  is  no  means  of  coercion.  The  creditor  is  wholly  dependent  for  pa3'ment 
upon  the  bounty  and  the  option  of  the  debtor.  Until  the  debtor  chooses  to  pay^ 
the  creditor  can  get  nothing.  The  usual  relations  of  debtor  and  creditor  are 
reversed,  and  the  judgment,  though  solemnly  rendered,  is  as  barren  of  results  as 
if  it  had  no  existence.  Such  are  the  effects  which  must  necessarily  follow  from 
the  theory,  if  maintained,  of  the  defendants  in  error.  Kothing  less  than  the 
most  cogent  considerations  could  bring  us  to  the  conclusion  that  it  was  the 
intention  of  the  law-making  power  of  so  enlightened  a  state  to  producs,  by  its 
action,  such  a  condition  of  things  in  its  jurisprudence.  The  writ  of  7nandamvs 
is  the  appropriate  remedy,  and  the  relator  is  entitled  to  the  benefit  of  it. 

There  are  several  adjudications  of  the  highest  court  of  the  state  more  or  less 
adverse  to  the  views  we  have  expressed.  We  do  not  deem  it  necessary  more 
particularly  to  advert  to  them.  Entertaining  the  highest  respect  for  those  by 
whom  they  were  made,  we  have  yet  been  unable  to  concur  in  the  conclusions 
which  they  announce.  It  is  alike  the  duty  of  that  court  and  of  this  to  decide 
the  questions  involved  in  this  class  of  cases,  as  in  all  others,  when  presented  for 
decision.  This  duty  carries  with  it  investigation,  reflection,  and  the  exercise  of 
judgment.  It  cannot  be  performed,  on  our  part,  by  blindly  following  in  the 
footsteps  of  others  and  substituting  their  judgment  for  our  own.  Were  we  to 
accept  such  a  solution,  we  should  abdicate  the  performance  of  a  solemn  duty, 
betray  a  sacred  trust  committed  to  our  charge,  and  defeat  the  wise  and  provi- 
dent policy  of  the  constitution  which  called  this  court  into  existence. 

§  2151.  l^his  court  construes  state  statutes  wit/tout  reference  to  state  (uljudica^ 
tio7is,  in  cases  brought  up  under  the  tuyenty-fit'th  section  of  the  judiciary  act. 

The  defendants  in  error  have  not  submitted  any  brief  or  argument.  We 
have  had  no  assistance  from  them  in  this  way.  But  it  has  been  suggested  in  their 
behalf  that  we  are  concluded  by  the  more  limited  interpretation  of  the  pro- 
visions of  the  code  which  have  been  given  to  them  by  the  supreme  court  of  the 
state.  To  this  we  think  there  are  several  answers:  1.  In  all  the  cases  brought 
here  under  the  twenty-fifth  section  of  the  judiciary  act  this  court  has  never 
hesitated  to  determine  for  itself  the  construction  and  effect  of  any  statute  of  a 
state,  brought  under  review,  without  reference  to  the  previous  adjudications  of 
the  highest  court  of  the  state  upon  the  subject.  In  the  opinion  delivereil  in  the 
case  of  The  Jefferson  Branch  Bank  v.  Skelley,  1  Black,  43G,  it  was  well  asked,  of 
what  value  would  the  appellate  power  of  this  court  be  to  the  party  aggrieved, 
if  such  were  not  the  rule.  In  that  case,  and  in  all  the  other  cases  brought  here, 
involving  the  same  question,  an  act  of  the  legislature  of  Ohio  was  pronounced 
invalid,  and  the  judgments  of  the  supreme  court  of  the  state  were  reversed. 
Cases  may  be  brought  here  from  the  circuit  court  of  such  a  character  that  it  is 
necessary  to  the  right  administration  of  justice  that  we  should  proceed  upon 
the  same  principle  in  deciding  them.  Indeed,  quastions  which  are  identical 
may  be  brought  here  in  both  ways.  Under  such  circumstances  it  will  hardly 
be  insisted  that  state  adjudications  are  to  control  in  one  case  and  not  in  the 
other.  Our  duty  depends  upon  the  questions  involved,  and  not  upon  the  chan- 
nel through  which  the  case  comes  before  us.  Where  the  settled  decisions  in 
relation  to  a  statute,  local  in  its  character,  have  become  rules  of  property,  these 
remarks  have  no  application.  In  such  cases  this  court  will,  as  it  always  has 
done  follow  such  adjudications.    The  cases  of  a  different  character,  involving 
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state  statutes,  in  which  the  adja'lications  of  the  courts  of  the  states  in  relation 
to  them  hare  been  departed  from  by  this  coart,  extend  in  an  unbroken  series 
from  an  early  period  after  its  organization  to  the  present  time. 

§  2152.  Where  the  statute  forms  part  of  the  contract^  this  court  holds  such 
contract  wider  the  protection  of  the  constitution  of  the  United  StateSy  irrespective 
of  state  decisions. 

2.  It  is  set  forth  in  the  writ  that  the  judgment  was  recovered  upon  the  bonds 
issued  by  the  city  in  1854.  This  not  being  denied  by  the  return,  according  to 
the  settled  law  of  pleading,  is  admitted.     The  act  of  1852  and  the  provisions 

'  of  the  code  were  in  force  at  that  time,  and  entered  into  and  formed  a  part  of 
the  contract  of  the  parties.  They  prescribed  one  of  the  remedies  to  which  the 
bondholders  were  entitled  in  the  event  of  default  by  the  city.  It  has  been 
uniformly  held  by  this  court  that  such  remedies  are  within  the  protection  of 
the  constitution  of  the  United  States,  and  that  any  state  law  which  substan- 
tially impairs  them  is  as  much  prohibited  by  that  instrument  as  legislation 
which  impairs  otherwise  the  obligation  of  the  contract.  Bronson  v.  Kinzie,  1 
IIow.,  311;  McCracken  v.  Hay  ward,  2  id.,  608.  If  the  remedy  be  taken  away 
the  contract  is  in  effect  annulled.  Nothing  is  left  of  it  of  any  value  to  the 
party  whose  rights  are  thus  invaded.  This  subject  was  fully  considered  in  Von 
Hoffman  v.  City  of  Quincy,  4  Wall.,  535.  It  was  there  held  that  the  laws,  for 
the  collection  of  the  requisite  taxes,  existing  when  the  bonds  were  issued,  sub- 
sequently re))ealed,  still  subsisted  for  the  purposes  of  the  contract,  and  that  a 
writ  of  mandamxis  might  issue  from  the  circuit  court  to  enforce  them.  Here 
the  remedy  is  taken  away;  not  by  a  subsequent  repeal,  but  by  subsequent  judi- 
cial decisions.  The  effect  upon  the  contract  is  the  same  as  if  the  provisions  of 
the  code  had  been  repealed.  This  court  construes  all  contracts  brought  before 
it  for  consideration,  and  in  doing  so  its  action  is  independent  of  that  of  the 
state  courts,  which  may  have  exercised  their  judgment  upon  the  same  subject. 
Swift  V.  Tyson,  16  Pet.,  19  CBills  and  Notes,  §§  382-386).  This  is  one  of  the 
functions  we  are  called  upon  to  perform  in  this  case.  The  fact  that  one  of  the 
elements  in  the  case  is  a  statute  of  the  state  does  affect  the  legal  result.  Jef- 
ferson Branch  Bank  v.  Skelley,  1  Black,  436.  We  are  of  the  opinion  that  under 
the  statutes  of  Iowa,  in  force  when  the  contract  was  made,  the  relator  is 
entitled  to  the  remedy  be  asks,  and  that  this  right  can  no  more  be  taken  away 
by  subsequent  judicial  decisions  than  by  subsequent  legislation.  It  is  as  much 
within  the  sphere  of  our  power  and  duties  to  protect  the  contract  from  the 
former  as  from  the  latter,  and  we  are  no  more  concluded  by  one  than  the  other. 
We  cannot  in  any  other  way  give  effect  to  the  contract  of  the  parties  as  we 
nndei*8tand  it.  This  contract  was  entered  into  in  18.54.  The  earliest  of  the 
adjudications  to  which  we  have  referred  was  made  in  1862.  If  the  construction 
ultimately  given  to  the  statute  had  preceded  the  issuing  of  the  bonds,  and 
become  the  settled  law  of  the  state  before  that  time,  the  case,  as  regards  this 
point,  would  have  presented  a  different  aspect. 

3.  The  case  involves  the  process  of  the  courts  of  the  United  States.  It  is 
peculiarly  the  province  of  this  court  to  decide  all  questions  relating  to  that 
subject.  Riggs  v.  Johnson  County,  6  Wall.,  166.  The  judgment  is  reversed 
and  the  cause  will  be  remanded  to  the  court  below,  with  instructions  to  sustain 
the  demurrer,  and  to  proceed  in  conformity  with  this  opinion. 

Mr.  Justice  Field  did  not  sit  in  the  case.  Mr.  Justice  Miller,  the  Chief  Jus- 
tice concurring,  dissented  as  to  the  conclusiveness  of  judgments  of  state  courts. 
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SUPERVISORS  V.  UNITED  STATEa 
(18  WaUace,  71-84.    1878.) 

Ebbob  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  Application  for  9l  rnrandaniics  to  compel  the  super- 
visors of  Carroll  county,  Iowa,  to  levy  a  specific  tax  to  pay  a  judgment  against 
the  count}^  on  county  warrants.  An  execution  had  been  issued  and  returned 
mtUa  bfyna.  The  supervisors  returned  that  they  had  levied  a  tax  of  four  mills 
on  the  dollar,  and  that  it  was  the  intention  to  levy  a  similar  tax  for  each  year; 
also  that  they  had  no  power  to  levy  a  higher  tax.  The  court  sustaiued  a 
demurrer  to  the  return. 

§  2 1 63.  Jlandamus  will  not  lie  to  compel  the  levy  of  an  unauthorized  tax* 

Opinion  by  Mb.  Justice  Stbono. 

It  is  Very  plain  that  a  mandamus  will  not  be  awarded  to  compel  county 
officers  of  a  state  to  do  any  act  which  they  are  not  authorized  to  do  by  the 
laws  of  the  state  from  which  they  derive  their  powers.  Such  officers  are  the 
creatures  of  the  st?itute  law,  brought  into  existence  for  public  purposes,  and 
having  no  authority  beyond  that  conferred  upon  them  by  the  author  of  their 
being.  And  it  may  be  observed  that  the  office  of  a  writ  of  7na7idamics  is  not 
to  create  duties,  but  to  compel  the  discharge  of  those  already  existing.  A  re- 
lator must  always  have  a  clear  right  to  the  performance  of  a  duty  resting  on 
the  defendant  before  the  writ  can  be  invoked.  Is  it,  then,  the  duty  of  the  board 
of  supervisors  of  a  county  in  the  state  of  Iowa  to  levy  a  special  tax,  in  addi- 
tion to  a  county  tax  of  four  mills  upon  the  dollar,  to  satisfy  a  judgment  recov- 
ered against  the  county  for  its  ordinary  indebtedness?  The  question  can  be 
answered  only  by  reference  to  the  statutes  of  the  state. 

§  21 51.  Legislation  in  Iowa  on  municipal  corporations.  Power  to  levy  taxes 
to  defray  ordinary  expenses. 

By  an  act  of  the  legislature  enacted  on  the  22d  of  March,  1860  (Civil  Code 

of  1860,  §  302  et  seq.\  it  was  declared  that  in  each  organized  county  of  the  state 

there  should  be  a  board  of  su|)ervisors,  the  duties  of  which  were  defined.    Prior 

to  that  time,  the  financial  affairs  of  the  several  counties  had  been,  by  the  law, 

oommitted  to  the  charge  of  a  county  judge.     But  on  the  2d  of  April,  1860,  a 

further  act  was  passed,  to  take  effect  on  the  1st  day  of  January,  1861,  which 

enacted  that  all  laws  in  force  at  the  time  of  its  taking  effect,  devolving  any 

jurisdiction  or  jx)wer  on  county  judges,  should  be  held  td  apply  to  and  devolve 

such  jurisdiction  u}K>n  the  county  board  of  supervisors,  in  the  same,  manner 

and  to  the  same  extent  as  though  the  words  "county  board  of  supervisors" 

occurred   in  said   laws  instead  of  the   words   "county  judge."     Id.,  §  3'30. 

Whatever  power,  therefore,  the  county  judge  possessed  prior  to  that  enactment 

to  levy  taxes  for  any  purpose  wafdevolved  upon  the  county  board,  with  all  its 

limitations.     They  may  levy  those  taxes  which  he  was  empowered  to  levy,  and 

no  more,  unless  larger  authority  has,  by  other  statutes,  been  given  to  them. 

By  the  act  of  April  3,  1860  (Civil  Code,  section  710),  they  are  required  to  levy 

the  following  taxes  annually  upon  the  assessed  value  of  the  taxable  property 

in  the  county :     1st.  For  state  revenue  one  and  one-half  mills  on  a  dollar  when 

no  rate  is  directed  by  the  census  board,  and  that  board  is  prohibited  from 

directing  a  rate  greater  than  two  mills  on  a  dollar.     2J.  For  ordinary  county 

revenue,  including  the  support  of  the  poor,  not  more  than  four  mills  on  a 

dollar,  and  a  poll  tax  of  fifty  cents.     3d.  For  support  of  schools,  not  less  than 

one  and  not  more  than  two  mills  on  a  dollar.    And  4th,  for  making  and  repair- 
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ing  bridges,  not  more  than  one  mill  on  the  dollar,  whenever  they  shall  deem  it 
necessary.  This  act  confers  all  the  powers  which  the  county  board  possess  to 
levy  a  tax  for  ordinary  county  revenue.  It  is  not  claimed  that  larger  authority 
was  ever  given.  And  this,  it  is  to  be  observed,  is  expressly  limited  to  the  levy 
of  a  tax  of  not  more  than  four  mills  upon  the  dollar. 

§  2155.  JExtraordinary  -powers^  etc.^  intrusted  to  Iowa  county  supervisors. 

The  board,  however,  have  authority,  in  certain  specified  cases,  to  levy  a 
special  tax  to  defray  certain  extraordinary  expenditures.  Succeeding,  as  they 
did,  to  the  powers  and  duties  of  the  county  jud^^e,  whatever  he  was  author- 
ized to  do  in  this  behalf  they  may  do.  He  had  been  empowered  by  section 
250  of  the  code  to  submit  to  the  people  of  the  county  at  any  regular  election, 
or  at  a  special  one  called  for  that  purpose,  the  questions  whether  money  might 
be  borrowed  to  aid  in  the  erection  of  public  buildings;  whether  the  county 
would  construct,  or  aid  to  construct,  any  road  or  bridge  which  might  call  for 
an  extraordinary  expenditure;  whether  stock  should  be  permitted  to  run  at 
large,  and,  generally,  any  question  of  local  or  police  regulation  not  inconsistent 
with  the  laws  of  the  state.  He  was  also  empowered,  whenever  the  warrants 
of  the  county  were  depreciated  in  value,  to  submit  the  question  whether  a  tax 
of  a  higher  rate  than  that  provided  by  law  should  be  levied,  and  the  two  hun- 
dred and  tift}'-second  section  enacted  that  when  a  question  so  submitted  in- 
volved the  borrowing  or  expenditure  of  money,  the  submission  of  the  question 
should  be  accompanied  by  a  provision  to  lay  a  tax  for  the  payment  thereof,  in 
addition  to  the  usual  tax,  and  that  no  vote  approving  the  borrowing  or  ex- 
penditure should  be  of  any  effect  unless  the  tax  was  also  adopted.  Thus  it 
appears  that  the  statutes  of  the  state  have  made  provision  for  ordinary  county 
taxes,  limiting  them  to  a  rate  not  exceeding  four  mills,  and,  also,  for  special 
taxes  beyond  that  limit,  in  certain  defined  contingencies.  No  statute  was  in 
existence  when  this  writ  was  sued  out  authorizing  the  county  board  to  levy  a 
special  tax  for  ordinary  revenue,  or  for  ordinary  expenditure,  or,  indeed,  for 
any  purpose  except  those  we  have  noticed,  unless  it  be  found  in  section  3275 
of  the  code,  to  which  we  shall  presently  refer.  And  the  legislature  of  the 
state  has  made  a  clear  distinction  between  ordinary  county  taxation,  which 
the  board  of  county  supervisors  may,  at  their  discretion,  levy  within  prescribed 
limits,  and  special  taxation  for  extraordinary  emergencies,  which  can  only  be 
imposed  in  obedience  to  a  popular  vote. 

In  this  case  the  warrants  upon  which  the  relator's  judgment  was  obtained 
were  all  ordinary  warrants,  drawn  upon  the  treasurer  of  the  county,  and,  as  is 
admitted  by  the  demurrer,  drawn  for  the  .ordinary  expenses  of  the  county. 
None  of  them  were  issued  in  pursuance  of  a  popular  vote,  or  for  any  extraor- 
dinary expenditure.  They  were  such  instruments  as  the  legislature  con- 
templated might  be  employed  in  conductingtthe  current  and  usual  business  of 
the  county.  The  act  which  empowers  the  county  board  to  levy  a  tax  for  ordi- 
nary county  revenue  speaks  of  them  and  evidently  intends  that  they  shall  be 
satisfied,  either  from  the  proceeds  of  that  tax,  or  by  their  being  received  in 
payment  thereof.     They  are  simply  a  means  of  anticipating  ordmary  revenue. 

§  2156.  Iowa  county  supervisors  not  authorized  by  se-ction  3275,  Iowa  coJe^ 
to  levy  a  tax,  exceeding  four  miUsy  to  pay  a  judgment  against  their  county  ff*r 
ordinary  expenses. 

But  it  has  been  argued  on  behalf  of  the  relator  that  section  3275  of  the  code 

confers  upon  the  county  board  the  power,  and  makes  it  their  duty,  to  levy  a 

special  tax  beyond  the  tax  authorized  by  section  710,  whenever  a  judgment 
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has  been  recovered  against  the  county,  even  though  that  judgment  may  be  for 
ordinary  countv  indebtedness.  That  section  is  found  in  a  statute  rehitinij  to 
executions,  and  it  is  as  follows:  "In  case  no  property  is  found  upon  which  to 
levy,  which  is  not  exempted  by  the  last  section  (section  3274),  or  if  the  judg- 
ment creditor  elect  not  to  issue  execution  against  such  corporation  (a  municipal 
one),  he  is  entitled  to  the  amount  of  his  juda:ment  and  costs  in  the  ordinary 
evidences  of  indebtedness  issued  by  that  corporation.  And  if  the  debtor  cor- 
poration issues  no  scrip  or  evidences  of  debt,  a  tax  must  be  levied  as  earh'  as 
practicable,  sufficient  to  pay  off  the  judgment,  with  interest  and  costs."'  The 
next  preceding  section  had  enacted  that  public  buildings  owned  by  the  state 
or  any  municipal  corporation,  and  any  other  public  property  necessary  and 
proper  for  carrjMUg  out  the  general  purpose  for  which  any  such  corporation  is 
organized,  should  be  exempt  from  execution ;  and  that  the  property  of  a  private 
citizen  should  in  no  case  be  levied  upon  to  pay  the  debt  of  such  a  corporation. 
Neither  of  these  sections  declares  ths.l  a,  special  tax  shall  or  may  be  levied  to  pay 
any  judgment  against  a  munici|>al  body.  All  that  is  said  is  that  in  certain  con- 
tingencies a  tax  must  be  levied  sufficient  to  pay  off  the  judgment.  But  whether 
this  tax  is  to  be  a  special  one,  or  the  tax  authority  to  levy  which  was  given  to 
the  county  board  by  the  seven  hundred  and  tenth  section,  the  act  does  not 
say.  It  is  certainly  remarkable  that  if  it  was  intended  to  grant  a  new 
power  to  levy  a  tax  for  the  payment  of  ordinary  county  indebtedness,  when 
that  indebtedness  has  been  brought  to  judgment,  the  power  should  be  granted 
in  a  statute  relating  solely  to  executions,  without  any  direction  by  whom  it 
should  be  exercised,  and  that  the  additional  grant  should  be  left  to  inference, 
instead  of  being  plainly  expressed.  The  powers  committed  to  the  county  board 
ivere  declared  in  the  statutes  relating  to  it  and  to  its  duties.  If  others  were 
intended  to  be  given,  it  is  strange,  to  say  the  least,  that  the  gift  was  not  made 
when  the  legislature  had  the  subject  of  the  board  and  its  pjwers  under  consid- 
eration. And  if  a  special  tax  to  pay  a  judgment  was  contemplated,  it  is  bard 
to  see  why  it  was  not  provided  for  wjien  the  legislature  had  the  subject  of 
special  county  taxes  before  it,  and  when  provision  was  made  for  levying  such 
a  tax  to  pay  depreciated  county  warrants,  if  approved  by  a  popular  vote.  We 
do  not  propose,  however,  to  discuss  the  question  now.  It  has  already  been 
answered,  and  we  must  accept  the  answer.  The  supreme  court  of  Iowa  has 
decided  in  several  cases  that  section  8275  confers  no  independent  power  to  levy 
a  specific  tax  in  order  to  pay  a  judgment  recovered  against  a  municipal  corpo- 
ration, and  that  when  the  power  has  not  otherwise  been  conferred,  it  is  not 
given  by  that  act.  This  was  decided  in  1863,  in  the  case  of  Clark  v.  City  of 
Davenport,  14  la.,  494,  before  any  of  the  warrants  were  issued  upon  which  the 
relator's  judgment  was  founded,  and  the  construction  then  given  to  the  statute 
has  been  repeatedly  asserted  and  consistently  maintained.  It  is,  therefore,  and 
it  always  has  been,  the  settled  law  of  the  state.  That  the  construction  of  the 
statutes  of  a  state  by  its  highest  courts  is  to  be  regarded  as  determining  their 
meaning,  and  generally  as  binding  upon  United  States  courts,  cannot  be  ques- 
tioned. It  has  been  asserted  by  us  too  often  to  admit  of  further  debate.  See 
numerous  cases,  Brightly 's  Fed.  Dig.,  163.  We  have  even  held  that  when  the 
construction  of  a  state  law  has  been  settled  by  a  series  of  decisions  of  the  high- 
lest  state  court,  differently  from  that  given  to  the  statute  by  an  earlier  decision 
of  this  court,  the  construction  given  by  the  state  courts  will  be  adopted  by  us. 
Green  v.  Neal's  Lessee,  6  Pet.,  291;  Suydam  v.  Williamson,  21  How.,  427; 
Leffingwell  v.  Warren,  2  Black,  599.     And  we  adopt  the  construction  of  a  state 
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statute  settled  in  the  coarts  of  the  state,  thoui^h  it  may  not  accord  with  our 
opinion.  MoKeen  v,  Dsjlancy,  5  Cranch,  22.  There  is  every  reason  for  this  in 
the  consideration  of  statutes  defiriing  the  duties  of  state  officers.  It  is  true 
that  when  we  have  been  called  upon  to  consider  contracts  resting  upon  state 
statutes,  contracts  valid  at  the  time  when  they  were  made  according  to  the 
decisions  of  the  highest  courts  of  the  state,  contracts  entered  into  on  the  faith 
of  those  decisions,  we  have  declined  to  follow  later  state  court  decisions  declar- 
ing their  invalidity.  But  in  other  cases  we  have  h^d  ourselves  bound  to  accept 
the  construction  given  by  the  courts  of  the  states  to  their  own  statutes. 

§  21 57*  The  federal  supreme  court  will  regard  iieelfboutui  by  the  interpreta- 
iion  of  a  state  statute  put  upon  it  by  the  state  supreme  courts  though  it  may  iUdf 
have  formerly  put  a  different  construction  upon  the  same  statute. 

It  is  insisted,  however,  that  in  Butz  t;.  City  of  Muscatine,  8  Wall.,  675 
(§§  2149-52,  supra\  this  court  ruled  that  section  3275  of  the  code  did  give 
power  to  the  city  councils  of  Muscatine  to  levy  a  special  tax  beyond  the  stat- 
utory limit  of  ordinary  city  taxation,  sufficient  to  pay  a  judgment  which  had 
been  recovered  against  the  city.  This  is  true.  But  the  facts  of  that  case  must 
be  considered.  The  judgment  had  been  recovered  upon  bonds  issued  by  the 
city  in  1854.  At  the  time  they  were  issued  no  decision  had  been  made  by  the 
supreme  court  of  the  state  to  the  effect  that  section  3275  was  not  an  enabling 
statute  authorizing  a  tax  beyond  that  allowed  by  other  statutes.  It  was  not 
until  nine  years  afterwards  that  the  supreme  court  of  the  state  was  called  upon 
to  determine  its  meaning.  Hence  this  court  felt  at  liberty  to  adopt  its  own 
construction  and  apply  it  to  the  case  of  the  holder  of  the  bonds,  though  it  was 
adverse  to  that  announced  by  the  state  court  years  after  the  bonds  had  been 
issued.  But  at  the  same  time  it  was  said,  'Mf  the  construction  given  to  the 
statute  by  the  state  court  had  preceded  the  issuing  of  the  bonds,  and  become 
the  settled  law  of  the  state  before  that  time,  the  case  would  have  presented  a 
different  aspect." 

In  the  case  we  have  now  in  hand,  it  appears  that  the  warrants  npon 
which  the  relator  recovered  his  judgment,  not  only  were  for  the  ordinary  in- 
debtedness of  the  county,  but  that  they  were  issued  after  it  had  become  the  set- 
tled law  of  the  state,  announced  in  the  decisions  of  its  highest  court,  that 
the  section  of  the  statute  relative  to  executions,  now  under  consideration,  did 
not  enlarge  the  authority  of  a  county  board  of  supervisors,  and  did  not  au- 
thorize the  levy  of  a  tax  beyond  that  provided  for  in  section  710 ;  that  is,  a  tax 
in  excess  of  the  rate  of  four  mills  on  the  dollar.  The  holders  of  the  warrants 
were,  therefore,  informed  when  they  took  them,  that  by  the  laws  of  the  state 
no  special  tax  could  be  levied  for  their  payment,  unless  the  question  whether 
such  a  tax  might  be  laid  should  first  be  submitted  to  the  people  and  by  them 
answered  in  the  affirmative,  according  to  the  directions  of  sections  250  and  252, 
to  which  reference  has  heretofore  been  made.  In  this  particular  the  case  differs 
from  Butz  v.  City  of  Muscatine.  Looking  at  the  difference,  we  think  there  is 
no  sufficient  reason  why  we  should  now  depart  from  the  construction  which 
the  courts  of  the  state  have  uniformly  given  to  its  statutes. 

It  follows  that,  in  our  judgment,  the  return  to  the  alternative  mandamus 

was  a  sufficient  return,  that  the  respondents  had  no  power  to  levy  the  special 

tax  called  for,  and  as  a  writ  of  mandamus  can  compel  the  performance  only 

of  some  act  which  the  law  authorizes,  that  the  demurrer  to  the  return  should 

not  have  been  sustained.     Judgment  reversed,  and  the  record  remitted  with 

directions  to  give  judgment  on  the  demurrer  for  the  defendants  below. 
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JusTicEa  Cliffobd  and  Swatne  dissented,  holding  that  when  the  supreme  court 
construes  a  state  statute,  and  a  different  construction  is  subsequently  put  upon 
it  by  the  state  court,  the  supreme  court  will  not  change  its  own  construction^ 
bat  will  foUow^  its  first  decision. 


BARKLKY  vi  LEYEE  COMMISSIONESa 
(3  Otto,  23a-266.    1876.) 

Erbob  to  IT.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justiob  Bbadley. 

Statement  of  Facts. —  This  was  an  application  by  Berkley  to  the  court 
below  for  a  mandamus^  to  be  directed  to  the  B jard  of  Lovee  Commissioners  of 
the  parishes  of  Madison  and  Carroll,  in  the  state  of  Louisiana,  to  compel  such 
of  said  board  as  then  survived,  to  proceed  to  assess  and  collect  a  tax  for  the 
payment  of  a  certain  judgment  alleged  to  have  been  recovered  by  the  petitioner 
against  the  said  board  on  the  19th  day  of  June,  1872;  or,  if  the  court  should, 
be  of  opinion  that  the  survivors  have  not  such  power,  and  cannot  fill  vacancies 
in  their  body,  then  that  the  police  juries  of  said  parishes  of  Madison  and  Car- 
roll should  perform  that  duty,  and  assess  and  collect  sufficient  tax  to  pay  said 
judgment;  or,  if  the  court  should  be  of  opinion  that  it  had  not  power  to  make 
either  of  said  orders,  then  that  it  should  order  the  United  States  marshal  of  the 
district  to  assess  at  once,  or  by  instalments,  from  year  to  year,  and  collect 
sufficient  taxes  upon  the  property  subject  to  taxation  for  levee  purposes  in  said 
parishes,  to  pay  said  judgment  debt,  interest  and  costs;  and  for  general  relief. 

The  petition,  amongst  other  things,  states  that  the  suit  in  which  the  judg- 
ment sought  to  be  enforced  was  rendered,  was  originally  commenced  on  the 
23d  of  August,  1867,  in  the  district  court  of  the  tliirteenth  district  of  Louisi- 
ana, against  the  Board  of  Levee  Commissioners  of  the  parishes  of  Carroll  and 
Madison,  for  money  due  on  levee  warrants  or  scrip,  baing  evidences  of  debt 
for  work  and  labor  done  upon  the  levees  in  the  said  parishes,  for  the  payment 
of  which  the  laws  of  Louisiana  had  provided  the  assessment  and  collection  of 
taxes,  and  liens  and  privileges  upon  all  taxable  property  in  said  parishes;  that 
this  suit  was  afterwards  removed  by  the  plaintiff  (who  was  a  citizen  of  Ten- 
nessee) into  the  circuit  court  of  the  United  States,  and  the  police  juries  of  said 
parishes  were  made  parties  thereto ;  that  judgment  was  entered  against  the 
Board  of  Levee  Commissioners  on  the  date  before  mentioned  for  over  $100,000; 
that  the  said  board,  after  having  acted  under  prior  statutes,  was  created  a  cor- 
poration by  act  of  the  legislature,  March  10,  1859;  that  in  March,  1861,  each  of 
said  parishes  was  made  a  separate  levee  district,  but  the  power  to  assess  and 
collect  taxes  to  meet  their  indebtedness  was  continued  in  the  old  board;  that, 
when  the  suit  was  commenced,  William  Sutton,  president  of  the  board,  Samuel  P. 
Chambloss,  commissioner  for  Carroll,  and  the  three  commissioners  for  Madison, 
were  living,  but  that  Sutton  and  Chambloss  have  since  died,  and  no  vacancies 
have  been  filled  by  election  or  otherwise.  The  petition  further  states  that  a 
writ  of  Jleri  facias  has  been  issued  on  the  judgment  and  returned  unsatisfied, 
after  demand  made  on  the  secretary  and  treasurer  of  the  board,  they,  as  well 
as  the  police  juries  of  the  parishes,  pretending  th^^t  the  board  was  dissolved, 
and  failing  to  point  out  any  property  belonging  thereto.  The  petitioner  further 
contends  that  the  two  parishes  are  the  really  interested  parties,  and  that,  if 

the  old  Board  of  Levee  Commissioners  cannot  act,  it  is  the  duty  of  the  police 
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juries  to  assess  and  collect  sufficient  taxes  on  the  taxable  property  of  the  two 
parishes  to  pay  the  judgment. 

A  rule  was  taken  on  the  surviving  members  of  the  Board  of  Levee  Com- 
missioners and  on  the  police  juries  of  the  parishes  of  Madison  and  Carroll, 
to  show  cause  why  a  mandarnua  should  not  issue  as  prayed.  The  former, 
by  exception  and  answer,  set  up  various  grounds  of  defense,  the  most  im- 
portant to  note  being  that  the  corporation  of  levee  commissioners  was  defunct 
by  resignation  and  death,  only  three  (who  were  not  a  quorum)  remaining  alive; 
also,  that  the  judgment  was  void  because  no  service  of  process  had  ever  been 
made  on  the  corporation.  The  police  juries  answered  that  they  were  distinct 
corporations  from  tjiat  of  the  Board  of  Levee  Commissioners,  and  were  not 
vested  with  power  to  assess  and  collect  the  taxes  in  question.  After  receiving 
evidence  and  hearing  the  parties,  the  court  below  refused  the  mandamas. 
Barkley  sued  out  this  writ  of  error. 

§  2158.  Levee  syatem  of  Louisiana  explained. 

We  had  occasion  in  the  case  of  Police  Jury  v.  Britton,  15  Wall.,  566,  to  ex- 
plain the  system  of  making  and  maintaining  the  levees  in  Louisiana,  which 
formerly  prevailed ;  which  was,  that  the  riparian  proprietors  were  obliged  to 
keep  them  up  as  one  of  the  considerations  on  which  they  held  their  lands. 
This  duty  was  executed  under  regulations  made  by  the  police  juries  of  the 
several  parishes  (which  are  the  administrative  officers  thereof),  and  under  the 
direction  of  inspectors  by  them  appointed.  In  some  instances,  by  virtue  of 
special  statutes,  the  levees  were  managed  by  the' parish  itself,  or  by  a  district 
composed  of  several  parishes,  through  proper  officers  appointed  by  the  police 
juries,  or  otherwise,  and  the  necessary  expenses  were  raised  by  means  of  a  tax 
levied  upon  the  inhabitants.  In  1852  the  parishes  of  Carroll,  Madison  and 
Catahoula  (Catahoula,  however,  being  soon  after  excluded)  were  constituted 
one  levee  district,  which,  in  the  foUovving  year,  was  limited  to  the  alluvial 
lands  in  those  parishes  (Laws  of  1852,  p.  231;  Laws  of  1^53,  p.  44);  and  a  tax 
was  directed  to  be  levied  for  the  support  of  the  levees  within  the  district,  the 
amount  and  mode  of  assessing  which  was  from  time  to  tima  changed.  This 
tax  was  directed  to  be  collected  annually  by  the  shoriflfs  of  the  respective 
parishes,  or  by  collectors  to  be  appointed  by  the  commissioners.  To  carry  out 
the  act,  three  commissioners  were  appointed  from  each  parish,  and  were  styled 
the  ''Board  of  Levee  Commissioners,"  with  power  to  fill  vacancies  in  the  board, 
appoint  officers,  lay  out  the  district  into  wards,  with  one  inspector  to  each  ward, 
and  order  the  levees  to  be  repaired  and  built.  In  1853  these  commissioners 
were  made  elective,  three  to  be  elected  biennially  in  each  parish  by  the  qualified 
voters  thereof  residinor  in  the  district  or  cultivating  any  portion  of  the  alluvial 
lands  therein.  In  1859  the  board  were  authorized  to  divide  each  parish  into 
three  equal  portions,  each  of  which  was  authorized  to  elect  one  commissioner. 

The  warrants  on  which  the  judgment  in  question  was  founded  were  issued 
in  1859  and  1860;  and  the  legal  provisions  then  in  force  with  regard  to  assess- 
ing taxes  for  supporting  the  levees  and  paying  the  general  liabilities  of  the 
board  are  to  be  found  in  the  act  of  March  18,  1858,  as  amended  by  the  act  of 
March  12,  1859.  Laws  of  1858,  p.  128;  Laws  of  1859,  p.  30.  By  these  acts 
it  was  provided  that,  for  the  purpose  of  making  and  repairing  levees  in  the 
district,  the  commissioners  should  be  authorized  to  assess  annually  a  s|^cific  tax 
of  ten  cents  on  each  and  every  acre  of  alluvial  lands  situated  between  the  base 
of  the  hills  west  of  Bayou  Macon  and  the  levees  on  the  Mississippi  river,  in 
the  parish  of  Carroll,  and  between  the  levees  and  the  western  boundary,  in  the 
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parish  of  Madison,  including  such  alluvial  lands  only  as  had  theretofore  b3en 
held  to  be  within  said  levee  district;  and  the  commissioners  were  further 
authorized  to  assess  an  annual  ad  valorem  tax,  at  such  a  per  cent,  on  the  state 
tax,  including  the  mill  tax,  on  cM  properly  assessed  in  said  levee  district  (lands 
included),  as  might  be  necessary  to  build  and  repair  the  levees,  or  to  meet  and 
take  up  any  or  all  outstanding  liabilities  of  the  said  board,  on  account  of 
levees  theretofore  erected  or  repaired.  It  would  seem,  from  these  enactments, 
that  the  specific  tax  of  ten  cents  on  each  acre  was  intended  for  current  ex- 
penses of  levees,  and  that  the  ad  valorem  tax  was  intended  to  meet  any  de- 
ficiency and  to  pay  prior  obligatio:ns  incurred.  These  taxes  were  declared  to  be 
a  first  lien  and  privilege  upon  the  property  subject  thereto;  and,  on  return  by 
the  sheriff  or  collector  that  it  had  been  demanded  and  not  paid,  the  district 
judge  might  grant  an  order  of  seizure  and  sale. 

Thus  stood  matters  in  1860.  But  by  acts  passed  in  March,  1861  (Laws 
of  1861,  pp.  96,  110,  118),  the  levee  district  of  the  parishes  of  Madison  and 
Carroll  was  abolished  by  the  creation  of  two  new  separate  districts  composed 
of  the  said  parishes  respectively;  and  since  that  time  no  election  of  members 
of  the  old  board  has  ever  been  held,  the  term  of  office  of  the  then  existing 
members  having  expired  in  1862;  and  the  board  has  been  functus  offioio,  and 
has  for  over  fifteen  years  past  ceased  to  have  any  duties  to  perform,  or  any 
existence  whatever,  except  for  the  purpose  of  discharging  its  old  indebtedness. 
By  the  death  of  the  president,  and  the  other  members  from  Carroll,  only  three 
members  survive,  and  these  were  all  elected  from  the  parish  of  Madison.  In 
1866,  at  the  close  of  the  war,  an  entirely  new  system,  uniform  throughout  the 
state,  was  adopted,  by  putting  .all  the  levees  under  the  charge  of  a  single  board, 
called  the  Board  of  Levee  Commissioners  (Laws  of  1866,  pp.  34,  36),  and  after- 
wards under  the  Board  of  Public  Works  of  the  state  (Digest  of  Statutes  of 
La.,  vol.  ii,  p.  398,  tit.  Public  Works);  and  this  board  has  been  finally  super- 
seded by  a  private  corporation,  called  the  Louisiana  Levee  Company,  which 
performs  the  work  by  contract  with  the  state. 

§  2 1 59.  WJiere  a  corporation  {qr  a  board)  has  been  superseded  by  new  ojlcialsj 
and  the  Unas  of  its  members  have  expired^  they  cannot  exercise  the  functions  of 
their  office. 

The  question  is,  whether,  as  matters  now  stand,  a  mandamus  can  be  issued 
to  compel  the  surviving  commissioners  of  the  old  board,  or  the  police  juries  of 
the  parishes  of  Madison  and  Carroll,  to  assess  a  tax  on  the  property  in  the 
former  levee  district  of  said  parishes,  to  pay  the  judgments  in  question ;  or, 
if  not,  whether  the  circuit  court  of  the  United  States  can  direct  the  marshal  to 
assess  such  tax.  In  our  judgment  neither  of  these  things  can  be  done.  In 
the  first  place,  we  think  that  the  corporation  of  the  Board  of  Levee  Commis- 
sioners of  the  parishes  of  Madison  and  Carroll  is  no  longer  in  existence  as  a 
matter  of  fact.  It  is  true  that  the  acts  of  1861,  abrogating  the  district,  and 
creating  two  separate  districts,  one  for  each  parish,  did  not  in  terms  abolish  the 
old  corporation,  but  reserved  to  it  the  power  to  levy  taxes  in  order  to  meet  its 
outstanding  indebtedness.  But  the  ci:eatioa  of  the  new  districts,  providing  (as 
was  done)  for  the  election  of  new  and  separate  commissioners  in  the  parish  of 
Carroll,  the  placing  of  the  levees  in  the  parish  of  Madison  under  the  charge  of 
the  police  jury,  and  substituting  an  entire  new  system  of  levee  management  in 
tlie  parishes,  superseded  all  the  functions  of  the  old  board  and  all  provisions 
for  their  continuance  by  election,  except  so  far  as  may  have  been  saved  by  ex- 
press reservation.    Nothing,  however,  was  thus  saved,  except  their  power  to 
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assess  taxes  to  meet  their  outstanding  indebtedness.  And,  in  fact,  no  elections 
for  members  of  the  board  have  ever  been  held  sjnce  that  time.  The  term  of 
office  of  the  commissioners  expired  in  November,  1862,  and  no  provision  was 
made  in  the  laws  constituting  the  board,  that  the  members  should  hold  over 
until  the  election  of  their  successors.  It  is  true,  a  general  act  had  been  passed 
in  1856,  declaring  that  all  state  and  parish  officers  should,  after  the  expiration 
of  their  terra  of  service,  continue  to  perform  the  duties  of  their  office  until 
their  successors  should  be  inducted  into  office.  But  the  members  of  this  board 
were  neither  state  nor  parish  officers,  and  the  laws  for  electing  others  in  their 
stead  had  ceased  to  have  operation.  And  although,  in  ordmary  cases,  where 
an  election  has  been  omitted,  officers  maj'  continue  to  act  as  officers  de  fucto 
beyond  their  regular  term  (though  not  compellable  to  do  so),  and  their  acts 
will  bind  the  corporation  which  they  represent,  yet  where,  as  in  this  case,  no 
further  provision  is  made  for  any  further  election,  and  the  functions  of  the 
corporation  have  been  abrogated  or  superseded,  we  do  not  think  that  any  im- 
plied power  to  continue  in  office  beyond  the  prescribed  period  exists. 

§  2 1 60.  The  Louisiana  act  of  1867  did  not  continue  levee  commissioners  in 
office^  because  they  were  then  out  of  office. 

Our  attention,  however,  is  called  to  the  act  passed  by  the  provisional  legisla- 
ture in  J867  (Laws  1867,  pp.  264-272),  by  which  the  corporation  is  assumed  to 
be  in  existence,  and  is  authorized  to  make  and  issue  certain  bonds;  and  for  that 
purpose  it  is  declared  (sec.  10)  that  ^^  the  Board  of  Levee  Commissioners  shaU 
co.itinue  in  office,  with  the  power  of  filling  vacancies  in  said  board,  until  their 
successors  shall  be  duly  elected  and  qualified  according  to  law;  and  all  powers 
granted  to  said  Board  of  Levee  Commissioners  by  any  of  the  acts  aforesaid, 
or  by  any  other  acts,  shall  and  may  be  exercised  by  the  members  of  the  board 
now  in  office  and  any  members  appointed  or  elected  as  above  described."  This 
provision  is  evidently  based  upon  a  false  suggestion.  It  supposes  that  ^'  sac- 
cessors"  could  be  ^^  elected  and  qualified,"  when  there  was  no  law  then  in  exist- 
ence for  any  such  purpose.  A  different  system  was  in  operation,  and  had  taken 
the  place  of  that  which  provided  for  the  election  of  these  commissioners.  The 
act  also  declares  that  the  Board  of  Levee  Commissioners  shall  continue  in  office; 
taking  for  granted  that  they  were  in  office,  when,  in  fact,  as  we  have  seen,  they 
were  not.  Furthermore,  this  act  was  one  of  the  acts  expressly  excepted  from 
the  operation  of  the  one  hundred  and  forty-ninth  article  of  the  constitution  of 
1868,  which  validated  all  laWs  passed  since  the  ordinance  of  secession  in  186  L 
This  express  exception  is  undoubtedly  equivalent  to  a  repeal  of  the  act.  Our 
conclusion  from  the  whole  case,  therefore,  is,  that  the  corporation  in  question 
no  longer  exists,  and  that  no  mandamv^  can  be  issued  to  it  or  to  the  surviving 
persons  who  were  formerly  members  of  the  board. 

§  2 1 61  •  A  public  body  cannot  be  compelled  by  mandamus  to  do  acts  not  within 
the  scope  of  their  authority. 

The  prayer  for  a  mandamus  against  the  police  juries  of  the  parishes  of 
Madison  and  Carroll  clearly  cannot  be  granted.  Those  bodies  never  had  anj 
power  to  assess  the  levee  tax  in  question.  There  is  no  law  authorizing  them  to 
do  so.  They  do  not  act  in  concert,  which  they  would  have  to  do,  in  order  to 
assess  a  uniform  tax  on  the  whole  district;  and  there  is  no  privity  of  duty,  in- 
terest or  succession  between  them  and  the  extinct  board. 

§  2162.  A  marshal  cannot  be  ordered  to  assess  a  tax  unless  the  authority  is 

specially  conferred  and  those  whose  duty  it  is  have  failed  and  refused  to  assess  iL 

The  remaining  prayer,  for  an  order  directing  the  marshal  to  assess  the  tax^ 
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is  eqnallj  inadmissible.  It  is  trae  that,  in  the  case  of  Superrisors  of  Lee 
County  V.  Rogers,  7  Wall.,  175,  we  held  that  the  circuit  court  acting  in  that 
case,  after  having  issued  a  mandamtts  to  the  supervisors  of  the  county,  com- 
manding them  to  levy  a  tax,  and  they  having  refused  to  obey  the  writ,  was 
authorized,  under  the  code  of  Iowa,  which  provided  for  such  a  proceeding,  to 
issue  a  writ  to  the  marshal  commanding  him  to  levy  and  collect  the  taxes 
required.  But  we  have  never  gone  bsyond  this  case,  which  depended  on  the 
special  law  referred  to.  The  marshal  is  the  executive  officer  of  the  court,  and 
can  only  execute  its  process;  and  the  court,  without  some  such  special  authority 
as  that  contained  in  the  Iowa  code,  cannot  enforce  its  judgments  for  the  re- 
covery of  a  debt  in  any  other  way  than  by  seizing  and  selling  the  property  of 
the  judgment  debtor,  or  (where  imprisonment  for  debt  is  authorized)  by  seizing 
and  detaining  his  person.  Where  the  debtor  is  a  corporation,  it  cannot  seize 
the  property  of  its  members.  This  it  would  do  if  it  should  issue  a  writ  to  the 
marshal  commanding  him  to  levy  a  tax  upon  the  inhabitants  of  a  municipal 
corporation,  or  upon  their  private  property.  The  court  has  no  more  authority^ 
in  point  of  law,  to  seize  the  property  of  citizens  for  the  debt  of  the  corporation 
in  which  they  reside  (except  in  some  of  the  eastern  states,  where  a  different 
system  prevails),  than  it  has  to  seize  the  property  of  another  corporation.  Its- 
power  to  issue  a  mandamua  to  compel  municipal  officers  to  perform  their  duty 
of  levying  a  tax  is  a  distinct  power,  which  extends  to  all  ministerial  acts  which 
officers  are  legally  bound  and  refuse  to  perform.  In  the  recent  case  of  Bees  v» 
City  of  Watertown,  19  Wall.,  107,  we  decided  that  the  court  has  no  general 
power  to  commission  the  marshal  to  levy  taxes  for  the  purpose  of  satisfying  a 
judgment,  and  we  refer  to  that  case  for  a  more  full  explanation  of  our  views  on 
this  subject 

§  2163*  T<ix  liens  exist /or  benefit  of  the  municipality  and  not  for  its  cred- 
itors. 

Much  reliance  is  placed  by  the  counsel  of  the  petitioner  on  the  fact  that  the 
taxes  directed  to  be  imposed  by  the  acts  of  185S  and  1859  were  made  a  first 
lien  and  privilege  upon  the  property  liable  thereto.  We  do  not  see  how  this 
can  affect  the  present  application.  Liens  for  taxes  are  very  generally  created 
throughout  the  country;  but  it  is  never  supposed  that  the  public  creditors,  to 
whom  the  money  raised  by  tax  is  to  be  paid,  have  the  benefit  of  such  lien.  It 
is  created  for  the  benefit  of  the  public  authorities,  to  enable  them  with  greater 
certainty  and  facility  to  collect  the  taxes,  without  the  embarrassment  of  other 
pretended  claims  against  the  property  taxed. 

§  2164.  Remedy  (ly  appeal  to  legislature. 

The  truth  is,  that  a  party  situated  like  the  present  petitioner  is  forced  to  rely 
on  the  public  faith  of  the  legislature  to  supply  him  a  proper  remedy.  The  or- 
dinary means  of  legal  redress  have  failed  by  the  lapse  of  time  and  the  operation 
of  unavoidable  contingencies.  It  is  to  be  presumed  that  the  legislature  will  do 
what  is  equitable  and  just;  and  in  this  case  legislative  action  seems  to  be  abso- 
lutely requisite. 

^  ^  Judgment  affirmed. 

WELCH  V.  STE.  GENEVIEVE. 
(Circuit  Court  for  Missouri:  1  DiUon,  180-138.    1871.) 

Statement  of  Facts. —  The  petitioner  in  this  case  obtained  a  judgment  against 

the  city  on  certain  bonds  issued  by  it.    An  application  wais  made  for  a  man- 

damusy-  alleging,  among  other*  things,  that  one  Ilozier  was  the  last  elected 
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mayor,  and  that  certain  other  persons  were  the  last  aldermen.  To  the  alterna- 
tive writ  issued,  Kozier  and  the  other  persons  named  made  return,  not  as  mayor 
and  aldermen,  but  as  individuals.  They  also  set  up  that  they  had  been  ousted 
from  ofBce  by  an  ordinance  appended  to  the  constitution  of  1865,  which  required 
persons  in  oiBce  to  take  an  oath  of  loyalty,  etc.;  that  they  failed  to  take  the 
oath,  and  that  other  persons  elected  subsequently  at  a  pretended  city  election 
also  failed  to  qualify;  that  the  town  was  subsequently  declared  incorporated  by 
the  county  court,  acting  under  general  laws,  by  the  name  of  "the  inhabitants 
of  the  town  of  Ste.  Genevieve."  The  respondents  were  discharged,  and  Welch 
applies  for  an  order  appointing  the  marshal,  or  some  competent  person,  to  levy 
and  collect  a  tax. 

Opinion  by  Dillon,  J. 

This  application  presents  novel  and  interesting  questions,  some  of  which  are 
of  first  impression.  These  will  be  noticed,  however,  only  so  far  as  may  be 
necessary  to  reach  a  conclusion.  The  city  corporation  not  now  appearing  by 
counsel,  and  the  record  of  the  judgment  upon  the  bonds  against  the  city  re- 
citing an  appearance  by  it,  and  service  of  the  summons  having  been  made  upon 
the  last  chief  officer  of  the  citj",  the  validity  of  the  judgment  must,  in  this 
proceeding,  be  assumed.  1  R  S.,  1855,  sec.  2,  art.  2;  Muscatine  Turnverein  v. 
Funck,  18  la.,  469.  The  city  of  Ste.  Genevieve  was  specially  incorporated  in 
1849  by  a  public  act  of  the  legislature  of  the  state.  Laws  1849,  298.  Its  char- 
ter has  been  several  times  amended,  and  it  was  in  1851  expressly  authorized  to 
issue  the  bonds  to  the  plankroad  company,  on  which  the  plaintifiTs  judgment 
was  rendered  (act  February  7,  1851);  and  it  was  subsequently  authorized  to 
levy  and  collect  annually  a  special  tax  to  pay  interest  on  such  bonds.  Act 
February  23,  1853.  The  constitution  of  the  corporation  is  after  the  usual 
model  of  municipal  corporations,  having  a  special  charter;  the  inhabitants  are 
the  corporators,  the  mayor  is  the  chief  executive  officer,  and  the  aldermen  con- 
stitute the  governing  body. 

§  2165.  Failure  to  elect  officers  doea  not  dissolve  municipality. 

It  is  suggested  that  the  corporation  thus  created  has  been  dissolved  becaase 
of  its  failure  to  elect  municipal  officers,  and  the  disuse  of  its  corporate  functions 
since  September  4,  1865,  when  all  of  the  municipal  offices  became  absolutely 
vacant  by  force  of  the  ousting  ordinance  passed  by  the  constitutional  conven- 
tion. To  this  proposition  I  cannot  give  my  assent.  I  deny  that  a  corporation 
created  by  the  legislature  for  the  purposes  of  local  municipal  government  can, 
without  a  provision  to  that  effect,  be  dissolved  by  the  mere  failure  to  elect 
officers.  The  corporation  is  created  by  the  charter.  The  officers  do  not  con- 
stitute the  corporation,  nor  does  the  council  even  constitute  a  corporation. 
The  inhabitants  of  the  designated  locality  are  the  corporators.  The  officers 
are  the  mere  servants  or  agents  of  the  corporation.  Municipal  corporations 
are  created  for  public  purposes,  being  auxiliaries  of  the  state  to  assist  in  local 
administration.  The  effect  at  common  law  of  the  dissolution  of  a  corporation 
was  that  debts  due  by  and  to  it  were  discharged,  and  its  property  reverted  to 
the  grantors.  Formerly,  corporations  of  all  kinds,  in  England,  both  private 
and  municipal,  were  usually  created  by  royal  charter,  and  the  courts  in  that 
country  have  held,  or  assumed,  that  the  loss  of  an  integral  part  would  dissolve 
a  municipal  corporation,  or  at  least  suspend  its  existence,  and  that  its  charter 
might,  for  a  misuse  of  its  franchises,  be  declared  forfeited  by  judicial  sentence 
in  qvx)  warrantOy  as  in  the  famous  case  against  the  city  of  London  in  time  of 
Charles  II.     Upon  a  critical  examination  of  the  decisions  in  England,  I  doubt 
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whether  it  is  settled  law,  even  in  that  Country,  that  a  municipal  corporation 
can  be  totally  dissolved  in  either  of  these  ways;  but  if  so,  the  doctrine  has  no 
application  to  our  municipal  corporations,  which  are  brought  into  existence  for 
public  purposes  by  legislative  act,  and  which  do  not,  in  the  sense  of  the  Eng- 
lish books,  consist  of  integral  parts.  For  non-user  or  misuser,  courts  may 
judicially  declare  forfeited  the  charters  of  private,  but  not  of  public  corpora- 
tions. The  charter  or  constituent  act  of  the  corporation  of  Ste.  Genevieve 
not  being  limited  in  duration,  and  not  having  been  repealed  by  the  legislature, 
is  still  in  force,  and  the  artificial  body  which  it  created  still  exists. 

§  3166.  Doubtful  whether  leffislattcre  can  dissolve  municipal  corporation  as 
against  its  creditors. 

Under  the  constitution  of  the  United  States,  which  prohibits  a  state  from 
passing  any  act  which  impairs  the  obligation  of  contracts,  it  may  be  doubted 
whether  it  would  be  possible  even  for  the  legislature  of  the  state,  notwith- 
standing its  general  supremacy  over  the  public  corporations,  to  dissolve  a  cor- 
poration so  as  to  defeat  the  rights  of  its  creditors.  Von  Hoffman  v,  Quincy,  4 
Wall.,  537;  Butz  v.  Muscatine,  8  Wall,  583  (§§  2U9-52,  supra).  But  if  the 
state  has  the  power,  it  has  not  attempted  to  exercise  it;  on  the  contrary,  the 
act  of  February  19,  1866,  recognizes  in  the  clearest  terms,  the  corporations  as 
still  existing,  notwithstanding  their  failure  to  hold  their  elections  for  offices 
made  vacant  by  the  ousting  ordinance;  and  provides  a  method  by  which  elec- 
tions may  be  held,  and  corporate  officers  supplied.  There  is  much  discussion 
in  the  adjudged  cases,  and  some  contrariety  of  opinion,  with  respect  to  the  right 
of  officers  to  hold  over,  in  the  absence  of  express  provisions,  beyond  their  terms 
and  until  their  successors  are  elected  and  qualified.  But  that  question  is  not 
in  this  case,  because  whatever  might  otherwise  be  the  legal  right  of  the  officers 
of  the  city  to  hold  over,  they  cannot  do  so  if  they  fail  to  take  the  oath  required 
by  the  ousting  ordinance. 

§  2167.  Municipal  officers'*  official  existence  held  terminated  hy  failure  to  take 
oath  of  loyalty. 

The  officers  of  the  city  having  failed  to  take  the  prescribed  oath,  their  official 
existence  was  absolutely  at  an  end  on  the  4th  day  of  September,  1865,  and  at 
that  time  the  corporation  had  no  legal  officers.  The  corporation  offices  became 
vacant,  and  not  having  been  tilled  are  still  vacant.  And  we  have  the  anomaly 
presented  of  a  public  corporation  without  any  officers  de  jure  or  even  de  facto 
to  execute  its  powers  or  fulfil  its  duties. 

§  2 1 68.  Municipality  cannot  at  will  abandon  its  special  charter  and  reorganize 
under  general  laws. 

It  is  now  suggested  that  the  old  corporation,  if  not  dissolved  in  the  manner 
before  considered,  was  nevertheless  dissolved  or  superseded  by  the  organization 
in  1867  of  the  town  corporation  by  the  county  court,  under  the  general  laws  of 
the  state.  R  S.,  1865,  ch.  41,  p.  240.  If  it  was  thus  superseded,  the  inquiry 
would  arise  whether  the  town  corporation  was  anything  more  than  the  author- 
ized legal  successor  of  the  old  corporation,  and  bound  to  discharga  its  obliga- 
tions. But  on  examining  the  above  mentioned  statute,  under  which  the  supposed 
new  incorporation  was  attempted,  and  on  which  it  rests  for  all  the  legal  virtue 
it  possesses,  we  find  that  it  only  authorizes,  in  the  mode  therein  prescribed,  the 
incorporation  of  towns  and  cities  not  already  incorporated  It  does  not  em- 
power a  town  or  city  incorporated  by  special  charter,  and  which  cannot,  there- 
fore, destroy  its  corporate  life  at  its  own  pleasure,  to  abandon  its  charter  without 
the  consent  of  the  legislature  which  gave  it,  thereby  leaving  the  locality  with- 
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out  municipal  government  or  rula  Legislative  sanction  is,  in  this  conntrj, 
indispensably  necessary  to  the  existence  of  every  corporation;  and  as  this  new 
town  organization  is  without  legislative  authority,  it  is  wholly  without  validity, 
and  its  officers  bave  no  right  in  law  to  exercise  powers  under  the  general  incor- 
poration act;  much  less  have  they  the  right  to  exercise  ttie  functions  of  officers 
under  the  special  charter. 

§  2 169.  Holders  of  an  office  not  created  hy  law  are  not  officers  de  jure  or  de 
facto. 

The  city  corporation  being  that  which  was  established  by  the  legislature 
under  tbe  charter,  and  tbat  corporation  remaining  in  existence,  although  it  is 
without  officers,  it  is  clear  that  no  validity  can  attach  to  an  unauthorized 
organization  under  the  general  law.  Offices  must  be  de  jure^  but  officers  may 
be  such  de  facto.  To  say  that  an  officer  is  one  de  factOy  when  the  office  itself 
is  not  created  or  authorized  by  the  legislature,  is  a  political  solecism,  having  no 
foundation  in  reason  nor  support  in  law.  Decorah  v,  Bullis,  25  la.,  12,  18; 
Hildreth  v,  Mclntire,  1  J.  J.  Marsh.  (Ky.),  206;  The  People  v.  White,  24  Wend., 
520,  540.  If  the  gentlemen  who  are  claiming  under  the  new  organization  to  be 
the  officers  of  the  town  had  been  elected  under  the  charter^  though  irregularlyi 
and  were  exercising  and  claiming  to  exercise  the  powers  given  by  the  charter, 
which  is  still  the  organic  act  of  the  municipality,  they  would  be,  in  the  true 
sense  of  the  terra,  officers  de  facto^  and  their  acts  as  respects  the  public  would 
be  valid,  and  this  court  might,  notwithstanding  the  irregularities  in  their  elec- 
tion, issue  its  raandamus  to  them  to  levy  and  collect  the  tax  necessary  to  satisfy 
the  plaintiff's  judgment.  But  they  were  not  elected  under  the  charter,  nor  do 
the}'  claim  or  assume  to  be  officers  of  the  city ;  and  hence  they  could  not  law- 
fully levy  or  collect  the  tax;  and  there  is  no  duty  resting  u|X)n  them  in  this 
respect  which  this  court  could  compel  them  to  execute  by  its  writ  of  mandamus. 
The  corporation,  under  tbe  special  charter  and  its  amendments,  is  the  legal  and 
only  corporate  body;  the  new  organization  is  a  bald  usurpation  of  the  fran- 
chises of  the  state,  and  its  acts,  unless  ratified  by  the  legislature,  are  simply 
void.     Decorah  v.  Bullis,  25  la.,  12. 

§  2170.  Marshal  or  commiaaionera  may  he  appointed  to  ccUect  tax,  where  no 
municipal  officers  exist. 

Thus  we  perceive  the  suggestion  that  the  new  organization  destroyed  or 
superseded  the  old  corporation  to  be  unfounded.     Not  only  so,  but  the  foregoing 
observations  answer  the  further  suggestion  that  the  creditor  should  cause  a  writ 
of  7nai\danuis  to  be  issued  and  directed  to  the  officers  who  are  acting  under  the 
new  town  organization.     The  way  is  thus  cleared  to  the  immediate  question 
which  the  court  is  called  upon  to  decide,  viz.:     Whether  it  wtll  appoint  its 
marshal,  or  some  other  proper  person,  to  assess  and  collect  from  the  proj^erty 
of  the  municipality  a  tax  sufficient  to  pay  the  plaintitf's  debt.     For  that  debt 
he  has  the  judgment  of  this  court.     Execution  has  been  returned  nuUa  bona. 
If  the  corporation  had  officers,  a  mandamus  to  require  them  to  levy  and  collect 
the  tax  would  be  a  remedy  not  only  proper  in  itself,  but  one  to  which  the 
judgment  plaintiff  is  entitled  as  of  right.     This  is  settled  law  in  this  court,  and 
it  is  not  necessary  to  cite  cases  upon  the  subject  decided  by  the  supreme  court 
of  the  United  States.     The  corporation,  however,  has  no  officers,  and  we  fear 
it  is  but  too  plain  that  the  reason  why  the  inhabitants  do  not  elect  officers  under 
the  act  of  February  19,  1866,  is  that  they  cherish  the  delusion  that  they  can 
defeat  the  rights  of  creditors,  and,  by  taking  on  a  new  organization,  escape  old 
liabilities.     Such  notions  of  jJstice  or  corporate  morality,  if  entertained,  receive 
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no  countenance  in  the  legislation  or  judicial  decisions  in  Missouri  or  elsewhere. 
Lindell  v.  Benton,  6  Mo.,  371;  R.  S.,  1865,  p.  2^;  Butz  v.  Muscatine,  8 
Wall.,  575  (§§  2149-52,  supra)]  Bank  v.  Patton,  1  Rob.  (La.),  499:  Von  Hoff- 
man V.  Quincy,  4  Wall.,  537.  Tliis  court  must  protect  and  enforce  the  rights 
of  its  constitutional  suitors.  The  sending  of  its  marshal  into  an  indebted 
municipality,  armed  with  authority  to  levy  and  collect  a  tax,  is  the  exercise  of 
a  delicate  and  extraordinary  power,  to  be  avoided  whenever  possible;  but  which 
it  will  use  whenever  judgments  it  renders  cannot  otherwise  be  enforced.  Riggs 
V.  Johnson  County,  6  Wall.,  166,  198;  Lansing  v.  Treasurer,  etc.,  9  Am.  Law 
Reg.  (N.  S.),  415;  S.  C,  1  Dill.,  522.  Were  there  any  municipal  officers  in  esse^ 
the  court  certainly  would  not,  in  the  first  instance,  appoint  its  marshal,  but 
would  issue  its  command  to  them. 

§  2 1 7  !•  hit  reasonable  time  will  he  given  io  elect  municipal  officers. 

Under  the  peculiar  circumstances  of  this  case,  which  is  without  a  precedent, 
there  se^ms  to  be  no  remedy  to  the  plaintiff  but  to  make  the  order  he  asks. 
Anxious,  however,  to  avoid,  if  may  be,  the  carrying  of  this  order  into  effect, 
and  to  allow  the  corporation  time  to  elect  officers,  and  itself  to  levy  and  collect 
the  tax,  the  execution  of  the  .order  will  be  suspended  for  the  space  of  three 
months,  and  the  right  reserved  to  suspend  it  longer  if  a  showing  be  made  to  the 
court,  or  any  of  its  judges,  that  an  election  of  municipal  officers,  as  provided 
by  the  law  and  charter,  has  been  duly  held,  and  that  the  proper  body  has 
levied,  and  is  proceeding,  according  to  law,  to  collect,  the  taxes  necessary  to 
satisfy  the  plaintiff's  judgment. 

Taeat  and  Kbeekl,  JJ.,  concur. 

UNITED  STATES  V.  PORT  OF  MOBILE. 
Circuit  Court  for  Alabama;  12  Federal  Reporter,  768-771.    1883.) 

Opinion  by  Pardee,  J. 

Statement  of  Facts. —  The  relator  having  brought  suit  in  this  court  against 
the  respondent,  the  corporation  known  as  the  port  of  Mobile,  as  the  successor 
of  the  corporation  known  as  the  mayor,  aldermen  and  common  council  of  the 
city  of  Mobile,  on  certain  bonds  issued  by  the  latter,  under  legislative  authority, 
to  aid  in  the  construction  of  the  Mobile  &  Great  Northern  Kailroad  Company, 
recovered  an  absolute  judgment.  Failing  to  collect  his  judgment  by  fi-J^a.^  ho 
has  sued  out  a  mandamus  to  compel  the  board  of  police,  the  authorities  of  the 
port  of  Mobile,  to  assess,  levy  and  cause  to  be  collected  a  sufficient  tax  on  the 
taxable  property  within  the  corporation  to  pay  hi^  judgment  and  costs.  To 
the  alternative  writ  the  respondents  have  demurred  on  the  ground  that  the  leg- 
islation referred  to  in  the  petition  does  not  require  the  defendants  named,  as 
police  commissioners  of  Mobile,  to  cause  to  be  assessed,  levied  and  collected  the 
taxes  which  the  petition  prays  to  have  assessed,  levied  and  collected.  Without 
waiving  demurrer  respondents  then  filed  a  return,  admitting  the  judgment  to 
have  been  rendered  as  claimed,  the  issuance  of  execution,  and  its  return  unsat- 
isfied, and  the  contract  under  which  the  bonds  were  issued,  but  denying  that 
the  port  of  Mobile  is  the  successor  of  the  old  corporation,  bound  for  its  debts 
and  duties,  that  the  respondents  have  any  legal  right  to  levy  and  cause  to  be 
collected  the  tax  demanded,  and  averring  that  by  the  charter  of  the  port  of 
Mobile  they  are  restricted  in  the  amount  and  purposes  of  taxation;  that  the 
present  territorial  limits  of  the  port  of  Mobile  do  not  embrace  one-half  of  the 
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territory  contained  in  the  old  corporation  when  the  bonds  were  issued,  and 
that  relator  should  proceed  by  equity,  etc.  To  this  return  the  relator  has  de- 
murred on  several  grounds,  mainly  for  its  insufficiency.  The  case  is  submitted 
on  both  demurrers. 

§  2172.  Judgment  against  a  city  conduaive  upon  its  liability  for  the  debt 
of  a  former  municipal  corporation. 

The  liability  of  the  port  of  Mobile  for  the  relator's  judgment  is  settled  by  the 
judgment;  all  questions  in  the  case  back  of  that  judgment  are  res  adjudicata. 
See  United  States  v.  New  Orleans,  98  U.  S.,  395;  Wolff  v.  New  Orleans,  lOa 
U.  S.,  360.  The  judgment  settles  all  questions  as  to  changes  of  municipal  terri- 
tory, as  to  the  successorship  of  the  port  of  Mobile  to  the  old  corporation,  and 
as  to  the  full  and  absolute  liability  of  the  port  of  Mobile  to  pay  the  debt  due 
relator,  as  ascertained  by  judgment. 

§  2173.  Subsequent  legislation  cannot  impair  a  judgment  against  a  city. 

The  judgment  having  been  rendered  in  June,  1880,  the  legislation  of  the 
state  of  Alabama  (passed  in  1880, 1881)  thereafter,  restricting  the  powers  of 
the  police  board  of  the  port  of  Mobile  in  reference  to  the  amount  and  purposes 
of  taxation,  must  be  disregarded,  so  far  as  it  impairs  the  relator^s  remedy  under 
his  judgment. 

§  2174.  Judgment  creditor  not  affected  by  change  in  the  officers  and  status  of 
the  corporation  against  which  judgment  is  rendered. 

The  question  then,  in  this  case,  may  be  reduced  to  this:  Has  the  legislation 
of  1879  of  the  state  of  Alabama  the  effect  of  taking  away  the  relator's  contract 
right  to  have  the  taxing  authority  of  the  city  of  Mobile  levy  and  collect  a  suf- 
ficient tax  to  pay  and  satisfy  his  bonds  and  interest?  As  I  understand  this 
case,  but  for  that  legislation  his  right  would  be  indisputable  (see  36  Ala.,  410), 
and  it  .may  be,  as  counsel  for  respondents  argue,  that  the  relator  has  the  right 
to  claim  the  whole  legislation  unconstitutional,  null  and  void,  so  far  as  it  affects 
relator,  under  both  the  state  and  federal  constitution;  but  I  do  not  think  that 
the  conclusions  of  counsel  necessarily  follow,  i,  e.^  that  the  old  corporation  and 
its  officers  should  be  kept  in  existence  for  the  purpose  of  enforcing  relator's 
contract,  and  that  relator,  having  submitted  to  the  legislation  so  far  as  to  re- 
cover his  judgment  against  the  new  corporation  as  the  successors  of  the  old,  is 
bound  to  the  full  extent  of  the  legislation.  An  examination  of  the  acts  of  1879 
in  question,  keeping  in  view  the  force  and  effect  of  the  judgment  aforesaid, 
shows  that  the  substantial  effect  of  the  legislation,  as  far  as  relator  is  concerned, 
may  be  feduced  to  the  following:  The  corporate  name  has  been  changed;  the 
corporate  officers  are  changed  as  to  persons,  title  and  duties;  the  outstanding 
debts  and  obligations,  as  well  as  all  assets  and  property  of  the  corporation, 
are  put  into  the  hands  of  commissioners  and  chancery  court  for  liquidation  and 
settlement,  and  a  limitation  is  placed  on  the  amount  of  taxation.  Now,  the 
relator  may  be  bound  to  take  notice  of  these  matters,  but  none  of  them  affect 
injuriously  his  contract,  as  the  case  is  made  up  by  the  judgment  and  answer  of 
respondents;  for  the  judgment  fixes  the  liability,  and  the  answer  does  not  show 
that  the  taxation  as  limited  is  msufficient  to  furnish  the  alimony  of  the  city  and 
pay  relator's  demands  besides.  I  think  no  one  will  claim  that  if  th«  aforesaid 
changes  had  been  brought  about  by  amendments  to  the  old  charter,  as  they  might 
have  been,  that  relator  would  have  lost  his  remedy  thereby.  How,  then,  can 
he  have  lost  it  now?  The  substance  of  relator's  contract  is  that  the  taxing 
authority  of  the  corporation  shall  levy  and  collect  a  certain  amount  by  taxation 

to  meet  his  demands.    It  can  be  of  no  moment  to  him  what  particular  officers 
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shall  exercise  that  taxing  power,  or  what  may  be  the  particular  title  of  the 
officer,  or  the  particular  name  of  the  corporation,  provided  it  is  the  same  cor- 
poration or  body  he  has  contracted  with.  These  matters  are  within  the  legis- 
lative control,  and  as  long  as  relator^s  remedy  is  not  affected  he  cannot  com- 
plain. The  respondents  in  this  case  have  now  the  taxing  power  of  the 
corporation  bound  to  the  relator.  It  would  seem  that  they  should  be  com- 
pelled to  perform  their  duties  under  the  contract. 

§  2175.  Mandamus  to  compel  levy  of  tax  construed. 

That  the  alternative  writ  reads  ^^  to  assess,  levy  and  cause  to  be  collected  a 
special  tax,"  etc.,  has  been  made  the  ground  for  considerable  argument,  it  being 
claimed  that  respondents  have  nothing  to  do  with  the  assessments  of  property, 
i.  e.,  valuation  of  property,  for.  taxing  purposes,  and  nothing  to  do  with  the 
collection  of  taxes.  I  do  not  understand  the  words  "  assess  "  and  "  levy,"  in 
the  writ,  to  apply  to  the  valuation  of  taxable  property  for  taxing  purposes,  but 
to  mean  to  lay  a  tax  on  the  taxable  property  as  the  same  is  already  valued  for 
ordinary  taxing  purposes,  no  matter  whether  such  taxation  tableau  is  made  up 
by  the  state  or  city  authority.  The  charter  of  the  city  gives  the  respondents 
certain  powers  and  control  over  the  tax  collector,  such  as  his  appointment  and 
removal  in  certain  cases,  and  the  designation  of  his  duties.  '^  Oause  to  be  col- 
lected," as  used  in  the  writ,  evidently  means  that  so  far  as  respondents  have 
control  over  the  performance  of  duties  by  the  tax  collector,  they  shall  exercise 
that  control  in  favor  of  the  collection  of  the  tax.  The  case  of  Ec parte  Row- 
land goes  to  the  extent  of  holding  them  excused  when  they  have  performed 
their  duties  under  the  law  in  the  premises.  Following  the  line  of  argument  on 
which  this  case  has  been  presented,  it  therefore  seems  clear  that  the  mandamt^ 
asked  should  be  made  peremptory,  but  it  is  a  very  grave  question  whether  so 
much  argument  is  necessary. 

§  2176.  A  judg?nent  against  a  municipal  corporation  may  he  enforced  hy 
mandamus  against  another  like  corporation  created  in  the  place  of  the  first. 

If  we  take  the  case  of  Wolff  v.  New  Orleans,  supra^  it  seems  that  the  judg- 
ment rendered  in  favor  of  relator  against  the  port  of  Mobile  is  conclusive  as 
to  all  the  defenses  set  up  against  the  mandamus.  When  the  bonds  were  issued 
upon  which  the  judgment  was  received,  the  city  was  by  its  charter  "  invested 
with  all  the  powers,  rights,  privileges  and  immunities  incident  to  a  municipal 
corporation,  and  necessary  for  the  proper  government  of  the  same,"  and  it 
could  have  provided  the  means  by  taxation  for  their  payment  when  they  be- 
came due.  The  judgment  in  this  case  fixes  the  status  and  liability  of  the  "  port 
of  Mobile"  as  the  same  corporation  that  issued  the  bonds  and  contracted  for 
their  payment.  The  municipal  body  that  created  the  obligations  upon  which 
judgment  of  the  relator  was  recovered  existing,  with  her  organization  complete, 
having  officers  for  the  assessment  and  collection  of  taxes,  there  are  parties 
upon  whom  the  court  can  act.  The  court,  therefore,  treating  as  invalid  and 
void  the  legislation  abrogating  or  restricting  the  power  of  taxation  delegated 
to  the  municipality  upon  the  faith  of  which  contracts  were  made  with  her,  and 
upon  the  continuance  of  which  alone  they  can  be  enforced,  can  proceed,  and 
by  mandamus  compel,  at  the  instance  of  the  parties  interested,  the  exercise  of 
that  power,  as  if  no  such  legislation  had  ever  been  attempted.  This  reasoning 
ought  to  be  conclusive  against  the  port  of  Mobile,  as  it  was  against  the  city  of 
New  Orleans,  whose  charter  had  also  been  repealed  and  a  new  one  with  widely 
different  boundaries  granted  her,  whose  government  and  officers  had  been 
entirely  changed  in  name  and  duties,  and  who  also  had  been  granted  a  limit  on 

857 


§  21 76,  CORPORATIONS — MUNICIPAL. 

municipal  taxation.  The  question  raised  under  the  authority  of  Heine  v. 
Levee  Commissioners,  19  Wall.,  655,  and  Barkley  v.  Levee  Commissioners,  93 
U.  S..  258  (§§  2158-64,  supra),  are  manifestly  settled  by  the  judgment  of  re- 
lator, which  found  the  responsible  debtor  in  existence,  which  the  court  can  act 
on.  Morgan  v.  Beloit,  7  Wall.,  613  (§§2177-78,  infra),  was  an  entirely  differ- 
ent case  from  this,  and  conflicts  in  nowise  with  any  proposition  advanced  here. 
Considering  all  of  the  foregoing  reasons,  judgment  will  be  entered  overruling 
demurrer  to  petition  for  mandamus,  sustaining  demurrer  to  respondent's 
answer,  and  making  the  mandamus  herein  peremptory,  with  costs. 

MORGAN  V.  BELOIT. 
(7  Wallace,  613-619.     1868.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Jdstice  Swayne. 

Statement  of  Facts. —  The  bill  of  the  appellant  presents  the  following 
case:  In  the  year  1853  the  legislature  of  Wisconsin,  by  an  act  duly  passed, 
authorized  ihQtowa  of  Beloit  to  subscribe  for  $100,000  of  the  stock  of  a  railroad 
company  authorized  to  construct  a  railroad  from  the  city  of  Racine  to  the 
village  of  Beloit,  and  to  make  payment  in  its  bonds  to  ba  issued  for  that  pur- 
pose. The  bonds  were  accordingly  issued.  A  portion  of  them  came  into  the. 
hands  of  the  appellant,  and  he  recovered  upon  them  the  several  judgments  at 
law'described  in  the  bill.  These  judgments  are  all  in  full  force,  and  unsatisfied. 
By  an  act  of  the  legislature,  passed  in  1856,  the  city  of  Beloit  was  created.  It 
embraces  a  part  of  the  territory  which  before  constituted  the  town  of  BtlolL 
This  act  provides:  ^^That  all  principal  and  interest  upon  all  bonds  which  have 
heretofore  been  issued  by  the  town  of  Beloit  for  railroad  stock  or  other  pur- 
poses, shall  be  paid,  when  the  same  or  any  portion  thereof  shall  fall  due,  hy  ths 
city  and  town  of  Beloit,  in  the  same  proportions  as  if  the  said  city  and  town, 
were  not  dissolved.'^    This  provision  was  re-enacted  in  1857. 

It  is  averred  that  the  city  and  town  ought  respectively  to  pay  the  proportions 
set  forth — of  the  judgments  —  with  interest  from  their  several  dates.  The 
prayer  is  for  general  relief.  The  appellee  demurred.  The  court  sustained  the 
demurrer  and  dismissed  the  bill.     This  appeal  was  thereupon  taken. 

The  two  corporations  are  as  separate  and  distinct  as  if  the  territories  they 
embrace,  respectively,  had  never  been  united.  It  is  obvious  that  without  a  leg- 
islative provision  to  that  effect,  the  city  would  not  be  answerable  at  law  for  the 
debts  of  the  town,  incurred  before  the  former  was  created.  Whether,  but  for 
the  statute,  the  city  there  would  have  been  chargeable  m  equity,  it  is  not  nec- 
essary to  consider.  The  statute  is  conclusive  as  to  a  liability,  to  be  enforced 
in  some  form  of  procedure.  The  only  question  before  us  is,  whether  there  is  a 
remedy  in  equity.  It  may  be,  as  suggested  by  the  counsel  for  the  appellant^ 
that  an  action  would  lie  upon  the  statute.  It  is  also  possible  that  a  proper  case 
for  a  writ  of  maixdamus  might  be  made.  But  these  inquiries  are  only  material 
as  bearing  upon  the  question  whether  there  is  an  adequate  remedy  at  law.  If 
so,  a  suit  in  equity  cannot  be  maintained.  To  have  this  effect  the  remedy  at  law 
"  must  be  as  plain,  adequate  and  complete,"  and  "  as  practical  and  efficient  to 
the  ends  of  justice,  and  to  its  prompt  administration,  as  the  remedy  in  equity." 
Boyce  v.  Grundy,  3  Pet.,  215.  When  the  remedy  at  law  is  of  this  character, 
the  party  seeking  redress  must  pursue  it.  In  such  cases  the  adverse  party  has 
a  constitutional  right  to  a  trial  by  jury.     Hipp  v.  Babin,  19  How.,  278.    The 
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objection  is  regarded  as  jurisdictional,  and  may  be  enforced  by  the  court  siuji 
sponte^  though  not  raised  by  the  pleadings  nor  suggested  by  counsel.  Fowle  v. 
Lawrason,  5  Pet.,  496;  Dade  v.  Irwin,  2  How.,  383.  The  provision  upon  the 
subject  in  the  sixteenth  section  of  the  judiciary  act  of  1789,  was  only  declar- 
atory of  the  pre-existing  rule. 

§  21 7 7.  Nece%%Hy  to  take  accounts  wai^anU  equity  in  uvdertaking  the  appor- 
tionment of  indebtedtieas  between  two  inunicipalitiea. 

In  the  case  before  us  the  adjustment  of  the  amount  to  be  paid  by  the  city 
will  depend  upon  accounts  and  computations  founded  upon  the  proper  assess- 
ment rolls.  In  order  to  bind  the  town,  it  is  necessary  that  it  should  be  made 
a  party.  This  cannot  be  done  in  proceedings  at  law.  If  the  town  should  be 
compelled  to  pay  the  entire  amount,  the  right  is  given  bv  the  statute  to  recover 
back  the  proportion  for  which  the  city  is  liable.  This  would  involve  circuity 
of  litiofation.    The  remedy  at  law  is,  therefore,  neither  plain  nor  adequate. 

§  2178.  such  jurisdiction  of  equity  also  founded  upon  trust 

The  question  whether  a  bill  in  equity  will  lie  is  disembarrassed  of  this  objec- 
tion. The  authority  to  tax  for  the  payment  of  municipal  liabilities,  in  cases  like 
this,  is  in  the  nature  of  a  trust.  Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  555. 
The  jurisdiction  of  a  court  of  equity  to  interfere  in  all  cases  involving  such  an 
ingredient  is  too  clear  to  require  any  citation  of  authorities.  It  rests  upon 
an  elementary  principle  of  equity  jurisprudence.  ''The  power  is  reserved  to 
a  court  of  equity  to  act  upon  a  principle  often  above  mentioned,  namely,  that 
whenever  there  is  a  right  it  ought  to  be  made  effectual."  1  Kaime's  Principles 
of  Eq.,  3.  Where  there  is  a  right  which  the  common  law,  from  any  imper- 
fection, cannot  enforce,  it  is  the  province  and  duty  of  a  court  of  equity  to 
supply  the  defect  and  furnish  the  remedy.  Quick  v.  Stny vesant,  2  Paige,  92. 
The  decree  is  reversed.  A  mandate  will  be  sent  to  the  circuit  court  directing 
that  the  demurrer  be  overruled,  and  tho  cause  proceeded  in  according  to  the 
principles  of  equity  and  the  rules  of  equity  practice. 

CXDMMISSIONERS  OF  LARAMIE  COUNTY  v.  COMMISSIONERS  OF  ALBANY  COUNTY. 

(2  Otto,  807-315.     1875.) 

Appeal  from  the  Supreme  Court  of  the  Territory  of  "Wyoming. 

§  2179.  Counties^  cities  and  towns  are  municipal  corporations. 

Opinion  by  Mr.  Justick  Clifford. 

Counties,  cities  and  towns  are  municipal  corporations,  created  by  the  author- 
ity of  the  legislature;  and  they  derive  all  their  powers  from  the  source  of  their 
creation,  except  where  the  constitution  of  the  state  otherwise  provides.  Ba- 
3'ond  doubt,  they  are,  in  general,  made  bodies  politic  and  corporate;  and  are 
usually  invested  with  certain  subordinate  legislative  powers  to  facilitate  the 
due  administration  of  their  own  internal  affairs,  and  to  promote  the  general  wel- 
fare of  the  municipality.  They  have  no  inherent  jurisdiction  to  make  laws,  or 
to  adopt  governmental  regulations;  nor  can  they  exercise  any  other  powers  in 
that  regard  than  such  as  are  expressly  or  impliedly  derived  from  their  charters, 
or  other  statutes  of  the  state. 

§  2180.  subject  to  the  full  control  of  the  legislature. 

Trusts  of  great  moment,  it  must  be  admitted,  are  confided  to  such  munici- 
palities; and,  in  turn,  they  are  required  to  perform  many  important  duties,  as 
evidenced  by  the  terms  of  their  respective  charters.     Authority  to  effect  such 

objects  is  conferred  by  the  legislature;  but  it  is  settled  law,  that  the  legislature, 
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in  granting  it,  does  not  divest  itself  of  any  power  over  the  inhabitants  of  the 
district  which  it  possessed  before  the  charter  was  granted.  Unless  the  consti- 
tution otherwise  provides,  the  legislature  still  has  authority  to  amend  the  char- 
ter of  such  a  corporation,  enlarge  or  diminish  its  powers,  extend  or  limit  its 
boundaries,  divide  the  same  into  two  or  more,  consolidate  two  or  more  into  one, 
overrule  its  action  whenever  it  is  deemed  unwise,  impolitic  or  unjust,  and  evea 
abolish  the  municipality  altogether,  in  the  legislative  discretion.  Cooley  on 
Const.,  2d  ed.,  192. 

Statement  of  Facts. —  SuflBcient  appears  to  show  that  the  complainant 
county  was  first  organized  under  the  act  of  the  3d  of  January,  1863,  passed 
by  the  legislature  of  the  territory  of  Dacotah,  which  repealed  the  prior  act  to 
create  and  establish  that  county.  "When  organized,  the  county  was  still  a  part 
of  the  territory,  and  embraced  within  its  territorial  limits  all  the  territory  now 
comprising  the  counties  of  Laramie,  Albany  and  Carbon,  in  the  territory  of 
"Wyoming, —  an  area  of  three  and  one-half  degrees  from  east  to  west,  and  four 
degrees  from  north  to  south.  Very  heavy  expenses,  it  seems,  were  incurred  by 
the  county  during  that  year  and  prior  thereto,'  greatly  in  excess  of  their  cur- 
rent means,  as  more  fully  explained  in  the  bill  of  complaint,  which  increased 
the  indebtedness  to  the  sum  of  $28,000.  Other  liabilities,  it  is  alleged,  were  also 
incurred  by  the  authorities  of  the  county  during  that  period,  which  augmented 
their  indebtedness  to  the  sum  of  $40,000  in  the  aggregate.  Pending  these  em- 
barrassments, the  charge  is,  that  the  legislature  of  the  territory  passed  two  acts 
on  the  same  day, —  to  wit,  December  16,  1868, —  creating  the  counties  of  Al- 
bany and  Carbon  out  of  the  western  portion  of  the  territory  of  the  complain- 
ant county,  reducing  the  area  of  that  county  more  than  two-thirds;  that,  by 
the  said  acts  creating  said  new  counties,  fully  two-thirds  of  the  wealth  and 
taxable  property  previously  existing  in  the  old  county  were  withdrawn  from 
its  jurisdiction,  and  its  limits  were  reduced  to  less  than  one-third  of  Tts  former 
size,  without  any  provision  being  made  in  either  of  said  acts  that  the  new 
counties,  or  either  of  them,  should  assume  any  proportion  of  the  debt  and 
liabilities  which  had  been  incurred  for  the  welfare  of  the  whole  before  these 
acts  were  passed. 

Payment  of  the  outstanding  debt  having  been  made  by  the  complainant 
county,  the  present  suit  was  instituted  in  her  behalf  to  compel  the  new  coun- 
ties to  contribute  their  just  proportion  towards  such  indebtedness.  Attempt 
is  made  to  show  that  an  equitable  cause  of  action  exists  in  the  case  by  refer- 
ring to  the  several  improvements  made  in  that  part  of  the  territory  included  in 
the  new  counties  before  they  were  incorporated,' and  by  referring  to  the  great 
value  of  the  property  withdrawn  from  taxation  in  the  old  county,  and  included 
within  the  limits  of  the  newly-created  counties.  Process  was  served,  and  the 
respondents  appeared  and  filed  separate  demurrers  to  the  bill  of  complaint. 
Hearing  was  had  in  the  district  court  of  the  territory,  where  the  suit  was  com- 
menced; and  the  court  entered  a  decree  sustaining  the  demurrers,  and  dismiss- 
ing the  bill  of  complaint.  Immediate  appeal  was  taken  by  the  complainant  to 
the  supreme  court  of  the  territory,  where,  the  parties  having  been  again  heard, 
the  supreme  court  entered  a  decree  affirming  the  decree  of  the  district  court., 
and  the  present  appeal  is  prosecuted  by  the  complainant.  Two  errors  are  as- 
signed, as  follows:  (1)  That  the  supreme  court  erred  in  affirming  the  decree  of 
the  district  court  sustaining  the  demurrers  of  the  respondents  to  the  bill  of 
complaint.     (2)  That  the  supreme  court  erred  in  rendering  judgment  for  tho 

respondents. 
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§  2181.  Municipal  corporations  are  ptchlio. 

Corporations  of  tbe  kind  are  properly  denominated  public  corporations,  for 
the  reason  that  they  are  but  parts  of  the  machinery  employed  in  carrying  oa 
the  affairs  of  the  state;  and  it  is  w^ell-settled  law  that  the  charters  under  which 
such  corporations  are  created  may  be  changed,  modified  or  repealed,  as  the  exi- 
gencies of  the  public  service  or  the  public  welfare  may  demand.  2  Kent  Com., 
12th  ed.,  305;  Angell  &  Ames  on  Corp.,  10th  ed.,  sec.  31 ;  McKim  v.  Odora,  3 
Bland,  407;  St.  Louis  v.  Allen,  13  Mo.,  400;  The  Schools  v.  Tatman,  13  III.,  27; 
Yarmouth  v.  Skillings,  45  Me.,  141. 

§  2182.  — —  are  composed  of  all  the  inhabitants  of  the  territory. 

Such  corporations  are  composed  of  all  the  inhabitants  of  the  territory  in- 
cluded in  the  political  organization;  and  the  attribute  of  individuality  is  con- 
ferred on  the  entire  mass  of  such  residents,  and  it  may  be  modified  or  taken 
away  at  the  mere  will  of  the  legislature,  according  to  its  own  views  of  public 
convenience,  and  without  any  necessity  for  the  consent  of  those  composing 
the  body  politic.     1  Greenl.  Ev\,  12th  ed.,  sec.  331. 

§  2183.  Municipalities  usually  possess  corporate  rights  and  privileges. 

Corporate  rights  and  privileges  are  usuaUy  possessed  by  such  corporations; 
and  it  is  equally  true  that  they  are  subject  to  legal  obligations  and  duties,  and 
that  they  are  under  the  entire  control  of  the  legislature,  from  which  all  their 
powers  are  derived.  Sixty-five  years  before  the  decree  under  review  was  ren- 
dered, a  case  was  presented  to  the  supreme  court  of  Massachusetts,  sitting  in 
Maine,  which  involved  the  same  principle  as  that  which  arises  in  the  case 
before  the  court.  Learned  counsel  were  employed  on  both  sides,  and  Parsons 
was  chief  justice  of  the  court,  and  delivered  the  opinion.  First  he  adverted  to 
the  rights  and  privileges,  obligations  and  duties  of  a  town,  and  then  pro- 
ceeded to  say:  **If  a  part  of  its  territory  and  inhabitants  are  separated  from 
it  by  annexation  to  another,  or  by  the  erection  of  a  new  corporation,  the 
former  corporation  still  retains  all  its  property,  powers,  rights  and  privileges, 
and  remains  subject  to  all  its  obligations  and  duties,  unless  some  new  pro- 
vision should  be  made  by  the  act  authorizing  the  separation."  Windham  v. 
Portland,  4  Mass.,  389. 

Decisions  to  the  same  effect  have  been  made  since  that  time  in  nearly  all  the 
states  of  the  Union  where  such  municipal  subdivisions  are  known,  until  the 
reported  cases  have  become  quite  too  nnmerous  for  citation.  Nor  are  such 
citations  necessary,  as  they  are  all  one  way,  showing  that  the  principle  in  this 
country  is  one  of  universal  application.  Concede  its  correctness,  and  it  fol- 
lows that  the  old  town,  unless  the  legislature  otherwise  provides,  continues  to 
be  seized  of  all  its  lands  held  in  a  proprietary  right,  continues  to  be  the  sole 
owner  of  all  its  personal  property,  is  entitled  to  all  its  rights  of  action,  is  bound 
by  all  its  contracts,  and  is  subject  to  all  the  duties  and  obligations  it  owed  be- 
fore the  act  was  passed  effecting  the  separation.  Suppose  that  is  so  as  applied  to 
towns;  still  it  is  suggested  that  the  same  rule  ought  not  to  be  applied  to  counties; 
but  it  is  so  obvious  that  the  suggestion  is  without  merit,  that  it  seems  unneces- 
sary to  give  it  any  extended  examination.  County  of  Richland  v.  County  of 
Lawrence,  12  III.,  8.  Public  duties  are  required  of  counties  as  well  as  of 
towns,  as  a  part  of  the  machinery  of  the  state;  and,  in  order  that  they  may  be 
able  to  perform  those  duties,  they  are  vested  with  certain  corporate  powers; 
but  their  functions  are  wholly  of  a  public  nature,  and  they  are  at  all  times  as 
much  subject  to  the  will  of  the  legislature  as  incorporated  towns,  as  appears  by 

the  best  text- writers  upon  the  subject  and  the  great  weight  of  judicial  authority. 
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§§21 84,  2185.  CORPORATIONS  —  MUNICIPAL. 

§  21 84.  Municipal  charters  are  not  contracts. 

Institutions  of  the  kind,  whether  called  counties  or  towns,  are  the  auxiliaries 
of  the  state  in  the  important  business  of  municipal  rule,  and  cannot  have  the 
least  pretension  to  sustain  their  privileges  or  their  existence  upon  any  thing 
like  a  contract  between  them  and  the  legislature  of  the  state,  because  there  is 
not  and  cannot  be  any  reciprocity  of  stipulation,  and  their  objects  and  <futies 
are  utterly  incompatible  with  everything  of  the  nature  of  compact.  Instead 
of  that,  the  constant  practice  is  to  divide  large  counties  and  towns,  and  to  con- 
solidate small  ones,  to  meet  the  wishes  of  the  residents,  or  to  promote  the  pub- 
lic interests,  as  understood  by  those  who  control  the  action  of  the  legislature. 
Opposition  is  sometimes  manifested;  but  it  is  everywhere  acknowledged  that 
the  legislature  possesses  the  power  to  divide  counties  and  towns  at  their 
pleasure,  and  to  apportion  the  common  property  and  the  common  burdens  in 
such  manner  as  to  them  may  seem  reasonable  and  equitable.  School  Society 
V.  School  Society,  14  Conn.,  469;  Bridge  Co.  v.  East  Hartford,  16  id.,  172; 
Hampshire  v.  Franklin,  16  Mass.,  76;  North  Hemstead  v,  Homstead,  2  Wend., 
109;  Montpelier  v.  East  Montpelier,  29  Vt.,  20;  Sill  v.  Corning,  15  N.  Y.,  197; 
People  V.  Draper,  id.,  549;  Waring  v.  Mayor,  24  Ala.,  701 ;  Mayor  v.  The  State, 
15  Md.,  376;  Ashby  v.  Wellington,  8  Pick.,  524;  Baptist  So.  v.  Candia,  2  N. 
H.,  20;  Denton  v,  Jackson,  2  Johns.  Ch.,  320. 

§  2186.  Municipalities  niay  be  divided  at  will  of  legislature^  or  otherwise 
changed. 

Political  subdivisions  of  the  kind  are  always  subject  to  the  general  laws  of 

the  state;  and  the  supreme  court  of  Connecticut  decided  that  the  legislature 

of  that  state  have  immeraorially  exercised  the  power  of  dividing  towns  at  their 

pleasure,  and  upon  such  division  to  apportion  the  common  property  and  the 

common  burdens  as  to  them  shall  seem  reasonable  and  equitable.     Granby  v. 

Thurston,  23  Conn.,  419;  Yarmouth  v,  Skillings,  45  Me.,  142;  Langworthy  v. 

Dubuque,  16  la.,  273;  Justices'  Opinion,  6  Cush.,  577.     Such  corporations  are 

the  mere  creatures  of  the  legislative  will;  and,  inasmuch  as  all  their  powers 

are  derived  from  that  source,  it  follows  that  those  powers  may  be  enlarged, 

modified  or  diminished  at  any  time,  without  their  consent,  or  even  without 

notice.     They  are  but  subdivisions  of  the  state,  deriving  even  their  existence 

fiom  the  legislature.     Their  officers  are  nothing  more  than  local  agents  of  the 

state;  and  their  powers  may  be  revoked  or  enlarged  and  their  acts  may  be  set 

aside  or  confirmed  at  the  pleasure  of  the  paramount  authority,  so  long  as 

private  rights  are  not  thereby  violated.     Russel  v.  Reed,  27  Penn.  St.,  170. 

Civil  and  geographical  divisions  of  the  state  into  counties,  townships  and 

cities,  said  Thompson,  C.  J.,  had  its  origin  in  the  necessities  and  convenience  of 

the  people;  but  this  does  not  withdraw  these  municipal  divisions  from  the 

supervision  and  control  by  the  state  in  matters  of  internal  government.    Proof 

of  that  is  found  in  the  fact  that  the  legislature  often  exercises  the  power  to 

exempt  property  liable  to  taxation,  and  in  many  other  instances  imposes  taxes 

on  what  was  before  exempt,  or  increases  the  antecedent  burdens  in  that  behalf. 

It  changes  county  sites,  and  orders  new  roads  to  be  opened  and  new  bridges  to 

be  built  at  the  expense  of  the  counties;  and  no  one,  it  is  supposed,  disputes  the 

exercise  of  such  powers  by  the  legislature.     Burns  v.  Clarion  County,  62  Penn. 

St.,  425;  People  v.  Pinkney,  32  N.  Y.,  393;  St.  Louis  v,  Russell,  9  Mo.,  507. 

Old  towns  may  be  divided,  or  a  new  town  may  be  formed  from  parts  of  two  or 

more  existing  towns;  and  the  legislature,  if  they  see  tit,  may  apportion  the 

common  property  and  the  common  burdens,  even  to  the  extent  of  providing 
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that  a  certain  portion  of  the  property  of  the  old  town  shall  be  transferred  to 
the  new  corpcwation.     Bristol  v.  New  Chester,  3  N.  H.,  521. 

§  2186.  Legislature  may  settle  terms  and  conditions  of  dividing  a  munici- 
pality. 

In  dividing  towns,  the  legislature  may  settle  the  terms  and  conditions  on 
which  the  division  shall  be  made.  It  may  enlarge  or  diminish  their  territorial 
liabilities,  may  extend  or  abridge  their  privileges,  and  may  impose  new  liabili- 
ties. Towns,  says  Eichardson,  C.  J.,  are  public  corporations,  created  for  pur- 
poses purely  public,  empowered  to  hold  property,  and  invested  with  many 
functions  and  faculties  to  enable  theni  to  answer  the  purposes  of  their  creation. 
There  must,  in  the  nature  of  things,  be  reserved,  by  necessary  implication,  ia 
the  creation  of  such  corporations,  a  power  to  modify  them  in  such  manner  as 
to  meet  the  public  exigencies.  Alterations  of  the  kind  are  often  required  by 
public  convenience  and  necessity;  and  we  have  the  authority  of  that  learned 
judge  for  saying  that  it  has  been  the  constant  usage,  in  all  that  section  of  the 
Union,  to  enlarge  or  curtail  the  power  of  towns^  divide  their  territory,  and 
make  new  towns,  whenever  the  convenience  of  the  public  requires  that  such  a 
change  should  be  m^de.  Half  a  century  ago,  when-  that  decision  was  made, 
the  authority  of  the  legislature  to  make  such  a  division  of  a  municipal  corpora- 
tion was  deemed  to  be  without  doubt;  and  the  same  court  decided  that  the 
power  to  divide  the  property  of  a  municipal  corporation  is  necessarily  incident 
to  the  power  to  divide  its  territory  and  to  create  the  new  corporation.  Dar- 
lington V.  Mayor,  31  K  Y.,  195;  Clinton  v.  Railroad  Co.,  24  la.,  475;  Lay  ton 
V,  New  Orleans,  12  La.  Ann.,  516. 

§  21  87,  Injustice  will  not  ordinarily  invalidate  the  alteration  of  muniGij>ali' 
ties  by  the  legislature. 

Cases  doubtless  arise  where  injastice  is  done  by  annexing  part  of  one  munici- 
pal corporation  to  another,  or  by  the  division  of  such  a  corporation  and  the 
creation  of  a  new  one,  or  by  the  consolidation  of  two  or  more  such  corporations 
into  one  of  larger  size.  Examples  illustrative  of  these  suggestions  may  easily 
be  imagined.  (1)  Consolidation  will  work  injustice  where  one  of  the  cor- 
porations is  largely  In  debt  and  the  other  owes  jnothing,  as  the  residents  in  the 
non-indebted  municipality  must  necessarily  submit  to  increased  burdens  in  con- 
sequence of  the  indebtedness  of  their  associates.  (2)  Like  consequences  follow 
where  the  change  consists  in  annexing  a  part  of  one  municipal  corporation  to 
another  in  case,  the  corporation  to  which  those  set  off  are  annexed  is  greatly 
more  in  debt  than  the  corporation  from  which  they  were  set  off. 

Hardships  may  also  be  suffered  by  the  corporation  from  which  a  portion  of 
its  inhabitants,  with  their  estates,  may  be  set  off,  in  case  the  corporation  is 
largely  in  debt,  as  the  taxes  of  those  who  remain  must  necessarily  be  increased 
in  proportion  as  the  polls  and  estates  within  the  municipality  are  diminished. 
Even  greater  injustice  may  arise  in  cases  where  the  legislature  finds  it  necessary 
to  circumscribe  the  jurisdiction  of  a  county  or  town  by  dividing  their  territory, 
and  creating  new  counties  or  towns  out  of  the  territory  withdrawn  from  their 
former  boundaries.  Legislative  acts  of  the  kind  operate  differently  under  dif- 
ferent circumstances.  Instances  may  be  given  where  the  hardship  is  much  the 
greatest  towards  the  new  municipality,  as  where  the  great  body  of  the  property 
and  improvements  are  left  within  the  new  boundaries  of  the  old  corporation. 
Other  cases  are  well  known  where  the  hardship  is  much  greater  towards  the 
old  corporation,  as  where  the  newly-created  subdivision  embraces  within  its 
boundaries  all  the  public  buildings  and  most  of  the  public  iinprovenients  and 
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§  2188.  CORPORATIONS  —  MUNICIPAL. 

the  TDost  valuable  lands.  Circumstances  of  the  kind,  with  many  others  not 
mentioned,  show  beyond  doubt  that  such  changes  in  the  subdivisions  of  a  state 
often  present  matters  for  adjustment  involving  questions  of  great  delicacy  and 
difficulty. 

Allusion  was  made  to  this  subject  by  the  supreme  court  of  New  Hampshire 
in  the  case  to  which  reference  has  already  been  made.  3  N.  H.,  534.  Speak- 
ing of  the  power  to  divide  towns,  the  court  in  that  case  say  that  the  power  in 
that  regard  is  strictly  legislative;  and  that  the  power  to  prescribe  the  rule  by 
which  a  division  of  the  property  of  the  old  town  shall  be  divided  is  incident  to 
the  power  to  divide  the  territory,  and  is  in  its  nature  purely  legislative.  No 
general  rule  can  be  prescribed  by  which  an  equal  and  just  decision  in  such  cases 
can  be  made.  Such  a  division,  say  the  court  in  that  case,  must  be  founded 
upon  the  circumstances  of  each  particular  case;  and  in  that  view  the  court  here 
entirely  concurs.  Powers  v.  Commissioners  of  Wood  County,  8  Ohio  St.,  290; 
Shelby  County  ?j.  Railroad,  5  Bush,  228;  Olney  v.  Harvey,  50111.,  455. 

§  2188.  Legislature  may  regulate  liability  for  debts^  where  one  county  is 
carved  out  of  another.     Rule  stated  where  no  regidation  is  made. 

Regulation  upon  the  subject  may  be  prescribed  by  the  legislature;  but  if  they 
omit  to  make  any  provision  in  that  regard,  the  presumption  must  be  that  they 
did  not  consider  that  any  legislation  in  the  particular  case  was  necessary. 
Where  the  legislature  does  not  prescribe  any  such  regulations,  the  rule  is  that 
the  old  corporation  owns  all  the  public  property  within  her  new  limits,  and  is 
responsible  for  all  debts  contracted  by  her  before  the  act  of  separation  was 
passed.  Old  debts  she  must  pay  without  any  claim  for  contribution;  and  the 
new  subdivision  has  no  claim  to  any  portion  of  the  public  property  except 
what  falls  within  her  boundaries,  and  to  all  that  the  old  corporation  has  no 
claim.  North  Hemstead  v.  Hemstead,  2  Wend.,  134;  Dil.  on  Mun.  Corp.,  sec. 
128;  Wade  v.  Richmond,  18  Gratt.,  583;  Higginbotham  v.  Com.,  25  id.,  633. 
Tested  by  these  considerations,  it  is  clear  that  there  is  no  error  in  the  record. 

Decree  aJjUrm^. 

BROUGHTON  v.  PENSACOLA. 

(8  Otto,  aee^Ti.  i876.) 

Appeal  from  TJ.  S.  Circuit  Court,  Northern  District  of  Florida. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. —  By  an  act  passed  on  the  2d  of  March,  1839,  by  the 
then  territory,  now  state,  of  Florida,  the  city  of  Pensacola,  at  the  time  a  pre- 
existing corporation,  was  rechartered,  and  its  powers  were  vested  in  a  mayor 
and  board  of  aldermen,  who  were,  at  all  times,  to  continue  *'to  act  in  their 
respective  functions  "  until  the  election  and  qualification  of  their  successors  in 
office.  Among  the  powers  conferred  by  the  charter  was  the  power  to  borrow 
money,  not  exceeding  $5,000  a  year,  and  to  levy  taxes  and  provide  for  their 
collection,  with  a  limitation  of  the  amount  to  be  levied  upon  real  estate  to 
three-fourths  of  one  per  cent.  In  December,  1850,  by  an  amendatory  act,  these 
limitations  were  repealed,  and  a  larger  loan  and  a  greater  rate  of  taxation  upon 
real  estate  were  allowed.  By  a  further  amendatory  act,  passed  on  the  3J  of 
January,  1853,  the  mayor  and  aldermen,  with  the  consent  of  a  majority  of  the 
corporation,  were  authorized  to  subscribe,  in  the  name  of  the  city,  any  dmount 
of  money  which  they  might  deem  necessary  to  any  railroad  leading  from  the 
city;  and,  for  the  purpose  of  procuring  the  amount  of  the  subscription,  were 
empowered  to  borrow  the  same  and  impose  a  tax  upon  real  estate  within  its 
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limits,  not  exceeding  two  per  cent,  on  the  assessed  value  of  the  property.  By 
another  act,  passed  in  the  same  month,  the  Alabama  &  Florida  Railroad  Com- 
pany was  chartered  to  construct  a  railroad  from  some  point  on  Pensacoia  Bay 
<the  city  being  the  point  afterwards  selected)  northward  to  the  boundarj^  line 
of  Florida  and  Aiabamd.,  and  there  to  connect  with  another  line  of  road  to  be 
tsonstructed  from  the  city  of  Montgomery,  Ala.  Under  the  act  of  January  3, 
1853,  the  city  of  Pensacola  subscribed  $250,000  to  the  capital  stock  of  this 
railroad  company,  and  in  payment  of  the  same  executed  and  delivered  to  the 
ijorapany  five  hundred  bonds  of  $500  each,  payable  twenty  years  after  date, 
with  interest  at  the  rate  of  seven  per  cent,  pef  annum,  payable  semi-annually 
on  the  first  days  of  January  and  July,  at  such  bank  in  the  city  of  New  York 
as  the  treasurer  might  direct,  on  the  surrender  of  the  coupons  for  such  interest 
attached  to  the  bonds. 

The  plaintiff  is  the  holder  of  sixteen  hundred  and  ninety  of  these  coupons, 
now  past  due,  and  alleges  that  the  city  has  never  made  any  provision  for  their 
payment  at  any  bank  in  the  city  of  New  York,  or  at  any  other  place;  that, 
«ntil  about  the  1st  of  January,  1871,  the  city  received  the  coupons  in  payment 
Qf  taxes,  although  the  taxes  assessed  were  never  sufficient  to  absorb  the  cou- 
pons as  they  matured,  but  that  since  that  time  the  city  has  refused,  and  still 
refuses,  to  recognize  its  obligation  tapay  them.  Several  judgments  have  been 
recovered  by  other  parties  upon  coupons  of  the  same  kind  against  the  city;  but 
executions  issued  thereon  have  been  returned  wholly  unsatisfied,  because  the 
city  possessed  no  properly  out  of  which  they  could  be  made. 

The  constitution  of  Florida,  adopted  in  1868,  provided  that  the  legislature 
should  *^ establish  a  uniform  system  of  county,  township  and  municipal  govern- 
ment." In  pursuance  of  this  requirement,  the  legislature,  in  1868  and  1869, 
passed  acts  ^^  to  provide  for  the  incorporation  of  cities  and  towns,  and  to  estab- 
lish a  uniform  system  of  municipal  government"  in  the  state.  These  acts 
authorized  the  establishment  of  a  municipal  governnient,  with  corporate  powers 
and  privileges,  by  the  voluntary  action  of  the  male  inhabitants  of  any  hamlet, 
village  or  town  in  the  state,  not  less  than  one  hundred  in  number;  and  also 
provided  for  the  reorganization  of  existing  municipal  corporations  under  their 
provisions.  Under  these  acts  the  charter  of  the  city  was  surrendered,  and 
attempts  were  made  to  reorganize  its  government;  but  these  attempts  failed, 
because  the  reorganization  was  not  made  within  the  periods  prescribed.  In 
consequence  of  such  failure,  and  because  the  acts  provided  for  the  cessation  of 
corporate  authority  in  case  the  reorganization  was  not  effected  within  the 
periods  designated,  the  citizens  residing  within  the  limits  of  the  city  proceeded 
to  establish  a  municipal  government,  with  corporate  authority,  under  the  act 
of  1869,  as  citizens  not  having  any  existing  corporation  were  authorized  to  do. 
Such  establishment  or  reorganization  of  government  having  been  effected,  the 
plaintiff  applied  to  its  officers  for  the  payment  of  the  coupons  held  by  him; 
but  the  payment  was  refused,  they  insisting  that  they  were  ofiicers  of  a  new 
and  distinct  corporation  from  the  one  which  issued  the  bonds  and  coupons 
mentioned,  and  that  the  present  corporation  was  not  responsible  for  them.  The 
plaintiff  thereupon  filed  the  present  bill,  asking  for  a  decree  for  the  amount  of 
the  coupons  held  by  him  against  the  city  of  Pensacola,  and  that  the  city  be 
compelled  to  levy  a  tax  upon  real  and  personal  property  within  its  limits  sufii-r 
cient  to  satisfy  such  decree  and  costs,  and  for  general  relief.  Upon  demurrer, 
the  bill  was  dismissed;  and,  on  appeal,  the  case  is  brought  here  for  our  con- 
sideration. 
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§  2189.  Tlie  property  of  a,  dissolved  corporation  is  in  eqxkittf  lidtle  for  its 
debts. 

The  ancient  doctrine  that,  upon  the  repeal  of  a  private  corporation,  its  debts 
were  extinguished,  and  its  r^al  property  reverteti  to  its  grantors,  and  its  per- 
sonal property  vested  in  the  state,  has  been  so  far  modi&ed  by  modern  adjudi- 
cations that  a  court  of  equity  will  now  lay  bold  of  the  property  of  a  dissolved 
corporation,  and  administer  it  for  the  benefit  of  its  creditors  and  stockholders^ 
The  obligation  of  contracts,  made  whilst  the  corporation  was  in  existence,  sur- 
vives its  dissolution;  and  the  contracts  may  be  enforced  by  a  court  of  equity, 
so  far  as  to  subject^  for  their  satisfaction,  any  property  possessed  by  tlie  cor- 
poration at  the  time*  In  the  view  of  equity,  its  property  constitutes  a  trust 
fund  pledged  to  the  payment  of  the  debts  of  creditors  and  stockholders;  and 
if  a  municipal  corporation,  upon  the  surrender,  or  extinction  in  other  ways^  of 
its  charter,,  is  possessed  of  any  property,  a  oonrt  ol  equity  will  equally  take 
possession  of  it  for  tJie  benefit  of  the  creditors  of  the  oorporatioa.  In  tbia 
case  it  is  averred  in  the  bill  that  the  city  of  Pensacola,  upon  the  surrender  of 
its  original  charter,  did  not  possess  any  property.  It  is  not  necessary,  however, 
in  the  view  we  take  of  the  proceedings  for  the  reorganization  of  the  city  go^- 
ernment)  to  consider  the  effect  of  an  absolute  repeal  of  the  charter  of  a  ma- 
nicipai  corporation  upon  its  obligations.  It  is  sufficient  that  here,  in  oor 
judgment,  there  was  a  continuation  of  the  corporation  of  Pensacola,  with  its 
original  rights  of  property  and  obligation^  not  a  new  and  distinct  creation  ei 
corporate  capacity  and  liability. 

§  2 1 90.  A  mufddpal  oorporaiion  issuing  hands  is  to  thai  esstent  a  private  eor- 
porati&ny  and  if  ofumgod  or  dissolved  tha  nem  body  succeeds  to  the  oUigaitions  of 
the  old. 

The  constitution  of  1868  only  designed  to  secure  uniformity  in  county,  town- 
ship and  municipal  government.     It  contem{dated  no  cl^n^  in  existing 
liabilities.    The  acts  of  1868  and  1869,  passed  to  carry  into  effect  the  constitci- 
tional  provision,  aimed  solely  to  secure  tJtiis  uniformity.'    They  do  not  even 
allude  to  previous  liabilities;    Although  a  mumcipa^  corpetratlon,  so  far  aa  it  is 
invested  witb  subordinate  legislative  powers  for  local  purposes,  is  a  mere  instro* 
mentality  of  the  state  for  the  convenient  administration  of  government^  yet^ 
when  authorized  to  take  stock  in  a  railroad  company,  and  issue  its  obligations 
in  payment  of  the  stock,  it  is  to  that  extent  to  be  deemed  a  private  corporation^ 
and  its  obligations  are  secured  by  all  the  guaranties  which  protect  the  engage- 
ments of  private  individuals.     The  inhibition  of  the  constitution,  which  pre- 
serves against  the  interference  of  a  state  the  sacredness  of  contracts,  applies  to 
the  liabilities  of  municipal  corporations  created  by  its  permission ;  and  although 
the  repeal  or  modification  of  the  charter  of  a  corporation  of  that  kind  is  not 
within  the  inhibition,  yet  it  will  not  be  admitted,  where  its  legislation  is  sos- 
ceptible  of  another  construction^  that  the  state  has  iu  this  way  sanctioned  an 
evasion  of  or  escape  from  liabilities,  the  creation  of  which  it  authorized. 
When,  therefore,  a  new  form  is  given  to  an  old  municipal  corporation,  or  such 
a  corporation 'is  reorganized  under  a  new  charter,  taking  in  its  new  organiza- 
tion the  place  of  the  old  one,  embracing  substantially  the  same  corporators  and 
the  same  territory,  it  will  be  presumed  that  the  legislature  intended  a  continued 
existence  of  the  same  corporation,  although  different  powers  are  possessed  under 
the  new  charter,  and  different  officers  administer  its  affairs;  and,  in  the  absence 
of  express  provision  for  their  payment  otherwise,  it  will  also  be  presumed,  in 
such  case,  that  the  legislature  intended  that  the  liabilities  as  well  as  the  rights 
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of  property  of  the  corporation  in  its  old  form  should  accompany  the  corpora^ 
lion  in  its  reorganization.  That  such  was  the  intention  of  the  steite  of  Florida 
in  the  present  case^  we  have  no  doubt  ^  to  suppose  otherwise  would  be  to  impute 
to  her  an  insensibility  to  the  claims  of  morality  and  justice^  which  nothing  in 
her  history  warrants. 

The  principle  which  applies  to  the  state  would  seem  to  be  applicable  to  cases 
of  this  kind.  Obligations  contracted  by  its  agents  continue  against  the  state^ 
whatever  changes  may  take  place  in  its  constitution  of  government.  ^^  The 
new  government/'  says  Wheaton,  '^succeeds  to  the  fiscal  rights^  and  is  bound 
lo  fulfil  tba  fiscal  obligations  of  the  formier  government.  It  becomes  entitled 
to  the  public  domain  and  other  property  of  the  state,  and  is  bound  to  pay  its 
debts,  previously  contracted."  Inter.  Law,  30.  So  a  change  in  the  charter  of 
a  municipal  corporation,  in  whole  or  part,  by  an  amendment  of  its  provisions^ 
or  the  substil^utioin  of  &  new  charter  in.  place  of  the  old  one,  should  not  be 
deemed,  in  the  absence  of  express  legislative  declaration  otherwise,  to  affect  the 
identity  of  the  corporation,  or  to  relieve  it  from  its  previous  liabilities.  In  a 
case  recently  decided  by  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Florida,  Milner  v.  City  of  Pensacola,  2  Woods,  632,  the  effect  of 
the  legislation  of  the  state  upon  the  corporate  existence  of  the  city  of  Pensa- 
oola  was  examined.  The  court  held,  and  sustained  its  conclusion  in  an  able  and 
well-considered  opinion,  that  the  reorganization  of  the  city,  under  the  act  of 
1869,  was  simply  the  assumption  by  the  city  of  the  new  powers  and  privileges 
which  the  act  conferred,  and  was  not  the  creation  of  a  new  corporation, —  a 
oondusim  which  accords  with  oar  judgment 

It  follows,  from  the  views  we  have  expressed,  that  the  remedy  of  the  plaintiff 
was  not  by  a  suit  in  equity,  but  by  an  action  at  law  against  the  present  cor- 
poration np^n  the  coupons;  and,  if  judgment  be  recovered  thereon  and  be  not 
paid,  then  by  mandamus,  upon  its  officers  to  compel  them  to  raise  the  requisite 
funds  for  its  payment  in  the  manner  prescribed  by  its  charter.  Decree  affirmed, 
witboot  prejudice  to  the  plaintiff's  right  to  proceed  at  law* 

MOUNT  PLEASANT  v.  BECKWITfl.  ^ 

(le  Otto,  514-<S35.    1879.) 

.    Appeal  from  IT.  S.  District  Court,  Eastern  District  of  Wisconsin. 

Opinion  by  Mb.  Juanos  Guffokd. 

Statbbcent  op  Facts. —  Explicit  authority  from  the  legislature  was  giren  to 
the  supervisors  of  the  town  of  Racine  to  subscribe  for  the  stock  of  the  railroad 
company  mentioned  in  the  act  conferring  the  power,  to  an  amount  not  exceed- 
ing $50,000,  provided  a  majority  of  the  legal  voters  of  the  municipality,  at  a 
meeting  of  the  town  duly  called  and  held  for  the  purpose,  shall  vote  in  favor 
of  making  the  proposed  subscription.  Sess.  Laws  Wis.  (1853),  p.  11.  Pursuant 
to  that  authority,  the  proper  officers  of  the  town,  on  the  6th  of  December, 
1853,  subscribed  for  the  capital  stock  of  the  railroad  company  to  the  amount 
of  $50,000,  and  issued  one  hundred  bonds  of  the  corporation,  each  in  the  sum 
of  $500,  in  payment  of  the  subscription  for  the  stock,  the  bonds  being  made 
payable  in  twenty  years  from  date,  with  coupons  attached  for  annual  interest 
at  the  rate  of  seven  per  cent.  Twenty  of  those  bonds  with  their  coupons  are 
now  held  by  the  complainant,  numbered  from  seventy  to  eighty-nine,  inclusive, 

and  of  which  he  became  the  lawful  holder  within  one  month  suteequent  to 
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their  date, —  all  of  which,  as  he  alleges,  remain  wholly  unpaid,  principal  and 
interest. 

Yarious  facts  and  circumstances  are  alleged  in  the  bill  of  complaint  of  an 
equitable  nature,  and  which  the  complainant  insists  are  of  a  character  to  show- 
that  he  has  no  remedy  at  law^  and  which  tend  strongly  to  show  that  he  is  enti- 
tled to  relief  in  equity.  Appended  to  those  several  allegations  is  the  prayer  of 
the  complainant,  that  the  three  respondents  may  answer  the  matters  charged, 
and  that  the  court  will  ascertain  the  respective  liabilities  of  the  respondents  to 
the  complainant,  and  decree  the  amount  due  to  him  from  each  of  the  respond- 
ent municipalities,  and  for  general  relief.  Service  was  made,  and  the  respect- 
ive respondents  appeared  and  separately  demarred  to  the  bill  of  complaint. 
Hearing  was  had,  and  the  court  overruled  the  several  demurrers  and  directed 
that  the  respondents  should  answer  the  matters  charged  in  the  bill  of  complaint 
by  a  given  day.  Separate  answers  were  accordingly  filed  by  the  respective 
respondents,  no  objection  being  made  that  they  were  not  filed  in  time. 

Suificient  appears  to  show  that  on  the  2d  of  January,  1838,  the  town  of 
Bacine  and  the  town  of  Mount  Pleasant  were  by  the  same  act  created  munic- 
ipal corporations,  with  boundaries  as  set  forth  in  the  bill  of  complaint.  Private 
Laws  Wis.  (1838),  168.  Four  years  later,  the  town  of  Caledonia  was  incorpo- 
rated, her  territory  being  taken  from  the  two  towns  before  mentioned,  withoat 
any  provision  being  made  that  the  new  town'  should  bear  any  portion  of  the 
indebtedness  of  either  of  the  old  towns.  Id.  (18^2j,  10.  Both  parties  concur 
in  these  propositions,  a;nd  it  appears  that  the  city  of  Racine,  which  is  a  distinct 
municipality  from  the  town  by  the  same  name,  was  incorporated  by  the  act  of 
the  8th  of  August,  18^18,  with  boundaries  as  correctly  set  forth  in  the  transcript. 
Id.  (1818),  80. 

Subsequent  changes,  if  any,  made  in  the  boundaries  of  these  municipalities, 
not  herein  made  the  subject  of  comment,  are  regarded  as  immaterial  in  the 
present  investigation.  Additional  territory  was  subsequently  taken  from  the 
town  of  Eacine  and  was  annexed  to  the  city  of  Racine,  and  by  a  still  later  act 
another  fraction  of  her  territory  was  annexed  to  the  town  of  Mount  Pleasant, 
neither  act  containing  any  regulations  as  to  existing  indebtedness.  Id.  (1856), 
148-416.  Prior  to  that,  to  wit,  on  the  6th  day  of  March  in  the  same  year,  the 
legislature  of  the  state,  by  an  act  of  that  date,  annexed  a  much  larger  tract, 
taken  from  the  towns  of  Racine  and  Mount  Pleasant,  to  the  city  of  Racine,  as 
described  in  the  record;  but  the  supreme  court  of  the  state  decided  that  a 
certain  feature  of  the  act  was  unconstitutional  and  void.  Slauson  v.  City  of 
Racine,  13  Wis.,  398.  In  consequence  of  that  decision,  the  towns  from  which 
the  territory  annexed  was  taken  continued  to  exercise  jurisdiction  over  it  for 
the  period  of  fifteen  years  longer,  until  a  portion  of  the  same  territory  then 
constituting  a  part  of  the  town  of  Mount  Pleasant  was  again  annexed  to  the 
city  of  Racine,  on  the  condition  that  the  city  ''  shall  assume  and  pay  so  much 
of  the  municipal  indebtedness  of  the  town  as  the  lands  described  in  the  first 
section  of  that  act  may  be  or  become  legally  chargeable  with  and  liable  to 
pay."    Private  Laws  Wis.  (1871),  723. 

Throughout  these  several  changes,  except  the  last,  the  annexation  in  every 
instance  was  made  without  any  regulation  that  the  town  to  which  the  territory 
was  annexed  should  pay  any  portion  of  the  indebtedness  of  the  town  from 
which  the  territory  annexed  was  taken.  Still  not  satisfied,  the  legislature,  by 
the  act  of  the  23d  of  February,  1857,  rearranged  the  boundaries  of  each  of  the 
three  towns,  as  therein  is  fully  set  forth  and  described.    Id.  (1867),  103.    Two 
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years  later,  the  connty  supervisors  changed  the  name  of  the  town  of  Bacine  to 
Orwell;  bat  the  prior  name  will  be  used  throughout  in  this  opinion,  as  less 
likely  to  produce  confusion  in  the  statement  of  facts.  From  the  time  the  legis- 
lature rearranged  the  boundaries  of  the  three  towns  they  remained  without 
alteration  until  the  legislature,  March  30,  1860,  by  a  public  act,  vacated  and 
extinguished  the  corporation  and  body  politic  known  as  the  town  of  Racine, 
then  called  Orwell,  and  enacted  that  thereafter  it  should  have  no  existence  as  a 
body  politic  and  corporate.  Sess.  Laws  Wis.  (1860),  p.  218.  Section  2  of  the 
act  also  provided  that  all  that  part  of  the  territory  of  the  town  lying  north  of 
the  described  lino  should  be  annexed  to  and  hereafter  form  a  part  of  the  town 
of  Caledonia,  and  that  all  that  part  of  the  territory  lying  south  of  that  line 
should  become  and  continue  to  be  a  part  of  Mount  Pleasant. 

Each  of  the  respondent  towns  refer  in  their  answer  to  the  legislation  of  the 
state  in  respect  to  their  incorporation  and  boundaries,  which  need  not  be  re- 
produced, as  they  are  accurately  set  forth  in  the  preceding  statement.  Two 
of  the  respondents,  to  wit,  the  town  of  Mount  Pleasant  and  the  town  of  Cale- 
donia, deny  in  their  answers  that  any  statute  of  the  state  has  ever  been  passed 
which  would  authorize  the  municipal  authorities  of  those  towns  to  levy  and 
collect  a  tax  to  pay  either  the  principal  or  interest  of  the  bonds  described  in 
the  bill  of  complaint,  and  allege  that  the  corporate  authorities  of  those  towns 
have  never  assumed  or  undertaken  any  trust  or  duty  in  the  premises,  or  have 
ever,  in  any  way,  recognized  the  acts  of  the  town  which  issued  the  bonds  or 
the  validity  of  the  same.  Nor  does  the  answer  of  the  other  respondent,  to  wit, 
the  city  of  Eacine,  differ  very  materially  from  those  filed  by  the  two  towns  first 
named,  except  that  the  pleader  avers  that  the  city  was  only  made  liable  for  such 
portion  of  the  indebtedness  of  the  old  town  as  is  described  in  the  act  enlarging 
the  limits  of  the  respondent  city,  and  pleads  as  a  separate  defense  that  the  com- 
plainant has  an  adequate  remedy  at  law.  Replications  were  filed  by  the  com- 
plainant, and  the  parties  entered  into  a  stipulation  that  the  proofs  should  be 
taken  by  the  master,  and  that  they  might  be  read  and  used  at  the  final  hear- 
ing as  the  evidence  in  the  case,  subject  to  legal  objection.  Proofs  were  ac- 
cordingly taken  by  the  master,  and  he  reported  the  depositions  of  the  witnesses 
examined,  with  an  agreed  statement  of  facts.  Arguments  of  counsel  followed, 
and  the  circuit  court  entered  a  decree  in  favor  of  the  complainant  against  each 
respondent. 

Two  of  the  towns,  to  wit.  Mount  Pleasant  and  Caledonia,  appealed  to  this 
court,  and  assign  for  error  the  following  causes:  1.  That  the  circuit  court  erred 
in  holding  that  the  appellants  are  liable  to  pay  the  debt  of  the  town  of  Racine 
incurred  in  the  purchase  of  stock  in  the  aforesaid  railroad  company,  or  that 
the  debt  of  that  town  became  the  debt  of  the  appellants,  to  be  enforced  against 
them  in  any  form  of  proceeding.  2.  That  the  circuit  court  erred  in  holding 
that  the  property  of  the  individuals  within  the  jurisdiction  of  that  town  con- 
stituted the  primary  fund  to  which  the  complainant  had  the  right  to  look  for 
the  payment  of  his  debt,  and  that  the  transfer  of  their  property  to  the  juris-  ) 
diction  of  the  appellants  rendered  tliem  liable  to  pay  the  debts  due  to  the 
creditors  of  the  town  whose  powers  and  jurisdiction  terminated  by  the  trans- 
fer. 3.  That  the  circuit  court  erred  in  holding  that  the  power  of  taxation  pre- 
viously vested  in  the  town  which  issued  the  bonds  in  question  was,  by  the  act 
annexing  its  territory  to  the  appellant  towns,  transferred  to  the  appellants  to 
be  severally  exercised  by  them  upon  all  the  taxable  property  within  their  re- 
spective jurisdictions.    4.  That  the  circuit  court  erred  in  holding  that  it  had 
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jurisdiction  in  eqtiity  of  the  case,  or  that  the  appellants  are  in  equity  and  good 
conscience  liable  to  pay  the  claim  of  the  complainant  against  the  towa  whose 
territory  was  annexed  to  the  appellant  corporations. 

§  S191.  The  sources  from  which  mwiicipal  bodies  derive  iheir  powers. 

Coanties,  cities  and  towns  are  municipal  ^corporations  created  -by  tbe  au- 
thority of  the  legislature,  and  they  derive  all  their  powers  from  the  source  of 
their  creation,  except  where  the  constitution  of  the  state  otherwise  provides. 
They  have  no  inherent  jurisdiction  to  make  laws  or  to  adopt  governmental 
regulations,  nor  can  they  exercise  any  other  powers  in  that  regard  than  suet 
as  are  expressly  or  impliedly  derived  from  their  charters  or  other  statutes  of  the 
state.  Corporations  of  the  kind  are  conaposed  of  all  the  inhabitants  of  the 
territory  included  within  the  political  organization,  each  individual  being  en- 
titled to  participate  in  its  proceedings;  but  the  powers  of  the  organization 
may  be  modified  or  taken  away  at  the  mere  will  of  the  legislature,  according 
to  its  own  views  of  public  convenience,  and  without  any  necessity  for  the  con- 
sent of  those  composing  the  body  politic.  Corporate  rights  and  privileges  are 
usually  possessed  by  such  municipalities;  and  it  is  equally  true  that  they  are 
subject  to  certain  legal  obligations  and  duties,  which  may  be  increased  or  dimin- 
ished at  the  pleasure  of  the  legislature,  from  which  all  their  powers  are  derived. 

§  21 93.  Municipal  charters  are  not  contracts  with  the  state. 

Institutions  of  the  kind,  whether  called  cities,  towns  or  counties,  are  the 
auxiliaries  of  the  state  in  the  important  business  of  municipal  rule;  but  they 
cannot  have  the  least  pretension  to  sustain  their  privileges  or  their  existence 
upon  anything  like  a  contract  between  themselves  and  the  legislature  of  the 
state,  because  there  is  not  and  cannot  be  any  reciprocity  of  stipulation  between 
the  parties,  and  for  the  further  reason  that  their  objects  and  duties  are  utterly 
incompatible  with  everything  partaking  of  the  nature  of  compact.  Instead 
of  that,  the  constant  practice  is  to  divide  large  munioipalities  and  to  consolidate 
small  ones,  or  set  off  portions  of  territory  from  one  and  annex  it  to  another, 
to  meet  the  wishes  of  the  residents  or  to  promote  the  public  interests  as  under- 
stood by  the  legislature, —  it  being  everywhere  understood  that  the  legislature 
possesses  the  power  to  make  such  alterations  and  to  apportion  the  common 
property  and  burdens  as  to  them  may  seem  just  and  equitable. 

§  2  J  9  3.  Legislature  has  fuU  power  to  alter ^  enlarge^  reduce  or  abolish  a  ntunic- 
ipaliiy. 

Alterations  of  the  kind  are  often  required  to  promote  the  public  interests  or 
the  convenience  and  necessities  of  the  inhabitants;  and  the  public  history 
shows  that  it  has  been  the  constant  usage  in  the  states  to  enlarge  or  diminish 
the  power  of  towns,  to  divide  their  territory  by  set-off  and  annexation,  and  to 
make  new  towns  whenever  the  legislature  deems  it  just  and  proper  that  such 
a  change  should  be  made.  Old  towns  may  be  divided  and  new  ones  inccwr- 
porated  out  of  parts  of  the  territory  of  those  previously  organized;  and  in 
enacting  such  regulations  the  legislature  may  apportion  the  common  property 
and  the  common  burdens,  and  may,  as  between  the  parties  in  interest,  settle 
all  the  terms  and  conditions  of  the  division  of  their  territory,  or  the  alteration 
of  the  boundaries,  as  fixed  by  any  prior  law.  State  legislation  may  regulate 
the  subject;  but  if  the  legislature  omits  to  do  so,  the  presumption,  as  between 
the  parties,  is  that  they  did  not  consider  that  any  regulation  was  necessary. 
Where  none  is  made,  in  case  of  division  the  old  corporation  owns  all  the  pub- 
lic property  within  her  new  limits,  and  is  responsible  for  all  the  debts  of  tlie 
corporation  contracted  before  the  act  of  separation  was  passed.    Debts  prevl- 
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ouslj  contracted  must  be  paid  entirely  by  the  old  corporation,  rtor  has  the  new 
municipality  any  claim  to  any  portion  of  the  public  property,  except  what 
falls  within  her  boundaries,  and  to  that  the  old  corporation  has  no  claim  what- 
ever. Laramie  County  v.  Albany  County,  92  U.  S.,  807  (§§  2179-88,  supra); 
Bristol  V.  New  Chester,  3  K  H.,  521. 

Apply  these  principles  to  the  admitted  facts  of  the  case,  and  it  is  clear  that 
every  one  of  the  described  changes  made  in  the  limits  and  boundaries  of  the 
respondent  municipalities  become  wholly  immaterial  in  this  investigation,  ex- 
cept the  last  two,  as  hereafter  more  fully  explained.  Before  the  passage  of 
those  two  acts,  the  claim  of  the  complainant  against  the  town  of  Kaeine  was, 
beyond  all  question,  valid  and  collectible.  Nobody  controverts  that  proposition, 
and  it  is  clear  that  no  defense  to  the  action  could  have  been  sustained  for  a 
moment.  By  the  act  of  March  30,  1860,  the  legislature  of  the  state  vacated 
and  extinguished  the  corporation  and  body  politic  formerly  known  as  Racine, 
then  called  Orwell,  and  annexed  the  whole  area  of  the  territory  included  in 
the  municipality  to  the  two  adjacent  towns  of  Mount  Pleasant  and  Caledonia, 
in  the  proportions  and  by  the  boundary  lines  described  in  the  second  section  of 
the  legislative  act.  Had  legislation  stopped  there,  it  is  clear  that  the  city  o( 
Eacine  would  not  have  been  liable  for  any  portion  of  the  debt  of  the  extin- 
^ished  municipal  corporation;  but  it  did  not  stop  there,  as  appears  by  what 
follows.  Prior  to  the  passage  of  that  act,  the  old  town  of  Racine  was  the 
sole  obligor  in  the  bonds  held  by  the  complainant;  and  there  certainly  is 
nothing  in  the  provisions  of  that  act  which  tends  in  the  least  degree  to  create 
any  liability  on  the  part  of  any  other  municipality  for  the  indebtedness  of 
that  town,  except  the  towns  of  Mount  Pleasant  and  Caledonia.  Nothing  had 
previously  occurred  to  create  any  liability,  on  the  part  of  the  city  of  Racine,  to 
pay  any  proportion  of  the  debts  of  the  old  town  of  Racine,  which  issued  the 
bonds  described  in  the  bill  of  complaint 

§  21 1)4.  City  held  liable  for  debts  of  a  tofom,  merged  in  it. 

Until  the  passage  of  the  act  of  the  17th  of  March,  1871,  the  rights  of  all 
parties  remained  unchanged.  By  that  act  a  portion  of  the  territory  formerly 
belonging  to  the  old  town  of  Racine  was  set  off  from  the  town  of  Mount 
Pleasant  and  was  annexed  to  the  city  of  Racine.  Appended  to  that  act,  and 
a  })art  of  it,  was  the  provision  that  the  city  to  which  the  described  territory 
was  annexed  ^*  shall  assume  and  pay  so  much  of  the  indebtedness  of  the  town 
of  Racine  as  the  lands  described  in  the  first  section  of  the  act  may  be  or  become 
legallj'  chargeable  with  and  liable  to  pay."  Private  Laws  Wis.  (1871),  723. 
Enough  appears  in  that  provision  of  direct  legislation  to  show  that  the  city  of 
Racine  was  thereby  made  liable  for  the  debts  of  the  extinguished  town  of 
Racine  in  the  proportion  therein  described;  and  the  clear  inference  from  the 
provision  is  that  the  town  of  Mount  Pleasant,  prior  to  the  passage  of  that  act, 
was  liable  for  the  debts  of  that  old  municipality  in  proportion  to  the  whole 
extent  of  the  territory  annexed  to  her  by  the  prior  act  which  extinguished  the 
old  municipal  corporation.  None,  it  is  presumed,  will  deny  the  liability  of  the 
city  of  Racine  for  those  debts  in  the  proportion  described  in  the  act  creating 
the  liability,  and  hence  it  is  that  the  corporate  authorities  of  the  city  acqui- 
esced in  the  decree  of  the  circuit  court  without  appeal. 

§  2195.  Persons  acquiescing  in  a  decree  cannot  question  it -on  appeal  by  other 

parties. 

Parties  who  do  not  appeal  from  the  final  decree  of  the  circuit  court  cannot 

be  heard  in  opposition  to  the  same  when  the  case  is  regularly  brought  here  by 
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other  proper  parties.  They  may  be  heard  in  support  of  the  decree  and  in  oppo- 
sition to  every  assignment  of  error,  but  they  cannot  be  heard  to  show  that  the 
decree  below  was  erroneous.     The  Stephen  Morgan,  94  U.  S.,  599. 

§  2 1 96.  Where  there  is  no  exception  to  a  master's  report  of  amount  due  there 
is  no  question  save  as  to  fact  of  liability. 

Concede  that,  and  it  follows  that  the  only  question  open  in  the  case  for 
examination  is  whether  the  other  two  respondent  municipal  corporations  are 
liable  to  any  extent  for  the  debts  of  the  extinguished  municipality,  portions  of 
whose  territory  were  transferred  by  the  legislature  into  their  respective  juris- 
dictions. We  say,  liable  to  any  extent,  because  the  question  of  amount  was 
submitted  to  the  master,  and  the  record  shows  that  neither  of  the  appellants 
excepted  to  the  master^s  report.  Gordon  v.  Lewis,  2  Sum.,  143;  McMicken  v^ 
Perin,  18  How.,  607.  Nor  do  either  of  the  assignments  of  error  allege  that  the 
master  committed  any  error  in  that  regard.  Brockett  v,  Brockett,  3  id.,  691. 
Viewed  in  that  light,  as  the  case  should  be,  it  is  clear  that  if  the  appellants  are 
liable  at  all  they  are  liable  for  the  respective  amounts  specified  in  the  decree* 
Harding  v.  Handy,  11  Wheat.,  103;  Story  v.  Livingston,  13  Pet.,  359. 

§  3 1 97.  Legislature  may  regulate  debts^  etc.^  where  mtmicipal  bodies  are  merged f 
rule  stated  where  no  legislative  regulation  made. 

Where  one  town  is  by  a  legislative  act  merged  in  two  others,  it  would  doubt- 
less be  competent  for  the  legislature  to  regulate  the  rights,  duties  and  obliga- 
tions of  the  two  towns  whose  limits  are  thus  enlarged;  but  if  that  is  not  done,, 
that  it  must  follow  that  the  two  towns  succeed  to  all  the  public  property  and 
immunities  of  the  extinguished  municipality.  Morgan  v,  Beloit,  7  Wall.,  613, 
617  (§§  2177-78,  supra).  It  is  not  the  case  where  the  legislature  creates  a  new 
town  out  of  a  part  of  the  territory  of  an  old  one,  without  making  provision  for 
the  payment  of  the  debts  antecedently  contracted,  as  in  that  case  it  is  settled 
law  that  the  old  corporation  retains  all  the  public  property  not  included  within 
the  limits  of  the  new  municipality,  and  is  liable  for  all  the  debts  contracted  by 
her  before  the  act  of  separation  was  passed.  Town  of  Dopere  v.  Town  of 
Belle vue,  31  Wis.,  120,  125.  Instead  of  that,  it  is  the  case  where  the  charter 
of  one  corporation  is  vacated  and  rendered  null,  the  whole  of  its  territory 
being  annexed  to  two  others.  In  such  a  case,  if  no  legislative  arrangements 
are  made,  the  effect  of  the  annulment  and  annexation  will  be  that  the  two 
enlarged  corporations  will  be  entitled  to  all  the  public  property  and  immuni- 
ties of  the  one  that  ceases  to  exist,  and  that  they  will  become  liable  for  all  the 
legal  debts  contracted  by  her  prior  to  the  time  when  the  annexation  is  carried 
into  operation. 

Speaking  to  the  same  point,  the  supreme  court  of  Missouri  held  that  where 
one  corporation  goes  entirely  out  of  existence  by  being  annexed  to  or  merged 
in  another,  if  no  arrangements  are  made  respecting  the  property  and  liabilities 
of  the  corporation  that  ceases  to  exist,  the  subsisting  corporation  will  be  enti- 
tled to  all  the  property  and  be  answerable  for  all  the  liabilities.  Thompson  v. 
Abbott,  61  Mo.,  176,  177.  Grant  that,  and  it  follows  that  when  the  corpora- 
tion first  named  ceases  to  exist  there  is  then  no  power  left  to  control  in  its 
behalf  any  of  its  funds,  or  to  pay  off  any  of  its  indebtedness.  Its  property 
passes  into  the  hands  of  its  successor,  and  when  the  benefits  are  taken  the  bur- 
dens  are  assumed,  the  rule  being  that  the  successor  who  takes  the  benefits  must 
take  the  same  cum  onere,  and  that  the  successor  town  is  thereby  estopped  to 
deny  that  she  is  liable  to  respond  for  the  attendant  burdens.  Swain  v.  Sea- 
mens,  9  Wall.,  254,  274;  Pickard  v.  Sears,  6  Ad.  &  Ell.,  474. 
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§  219S*  Legialative  control  over  municipal  charters. 

Powers  of  a  defined  obaracter  are  usually  granted  to  a  manioipal  corpora- 
tion, but  that  does  not  prevent  the  legislature  from  exercising  unlimited  control 
over  their  charters.  It  still  has  authority  to  amend  their  charters,  enlarge  or 
diminish  their  powers,  extend  or  limit  their  boundaries,  consolidate  two  or  more 
into  one,  overrule  their  legislative  action  whenever  it  is  deemed  unwise,  impol- 
itic or  unjust,  and  even  abolish  them  altogether,  in  the  legislative  discretion, 
and  substitute  in  their  place  those  which  are  different.  Cooley,  Const.  Lim. 
(4th  ed.),  232.  Municipal  corporations,  says  Mr.  Justice  Field,  so  far  as  they 
are  invested  with  subordinate  legislative  powers  for  local  purposes,  are  mere 
instrumentalities  of  the  state  for  the  convenient  administration  of  their  affairs; 
but  when  authorized  to  take  stock  in  a  railroad  company,  and  issue  their  obli- 
gations in  payment  of  the  stock,  they  are  to  that  extent  to  be  deemed  private 
corporations,  and  their  obligations  are  secured  by  all  the  guaranties  which  pro- 
tect the  engagements  of  private  individuals.  Broughton  v,  Pensacola,  93  U. 
8.,  266,  269  (§§  2189-90,  supra).  Modifications  of  their  boundaries  may  be 
made,  or  their  names  may  be  changed,  or  one  may  be  merged  in  another,  or  it 
may  be  divided  and  the  moieties  of  their  territory  may  be  annexed  to  others; 
but  in  all  these  cases,  if  the  extinguished  municipality  owes  outstanding  debts, 
it  will  be  presumed  in  every  such  case  that  the  legislature  intended  that  the 
liabilities  as  well  as  the  rights  of  property  of  the  corporation  which  thereby 
ceases  to  exist  shall  accompany  the  territory  and  property  into  the  jurisdiction 
to  which  the  territory  is  annexed.    Colchester  v.  Seaber,  3  Burr.,  1S66. 

§  2 1 99.  ContracU  are  inviolable, 

Neither  argument  nor  authority  is  necessary  to  prove  that  a  state  legislature 
cannot  pass  a  valid  law  impairing  the  obligations  of  a  contract,  as  that  general 
proposition  is  universally  admitted.  Contracts  under  the  constitution  are  as 
sacred  as  the  constitution  that  protects  them  from  infraction,  and  yet  the  de- 
fense in  this  case,  if  sustained,  will  establish  the  proposition  that  the  effect  of 
state  legislation  may  be  suph  as  to  deprive  a  party  of  all  means  of  sustaining 
an  action  of  any  kind  for  their  enforcement.  Casas  doubtless,  may  arise  when 
the  party  cannot  collect  what  is  due  under  the  contract;  but  he  ought  always 
to  be  able  by  some  proper  action  to  reduce  his  contract  to  judgment.  Suppose 
it  be  admitted  that  the  act  of  the  state  legislature  annulling  the  charter  of  the 
municipality  indebted  to  the  complainant,  without  making  any  provision  for 
the  payment  of  outstanding  indebtedness,  was  unconstitutional  and  void,  still 
it  must  be  admitted  that  the  very  act  which  annulled  thUt  charter  annexed  a!l 
the  territory  and  property  of  the  municipality  to  the  two  appellant  towns,  and 
that  they  acquired  with  that  the  same  power  of  taxation  over  the  residents  and 
their  estates  that  they  previously  possessed  over  the  estates  of  tho  inhabitants 
resident  within  their  limits  before  their  boundaries  were  enlarged. 

Extinguished  municipal  corporations  neither  own  property,  nor  have  they 
any  power  to  levy  taxes  to  pay  debts.  Whatever  power  the  extinguished 
municipality  had  to  levy  taxes  when  the  act  passed  annulling  her  charter  termi- 
nated, and  from  the  moment  the  annexation  of  her  territorv  was  made  to  the 
appellant  towns,  the  power  to  tax  the  property  transferred,  and  the  inhabitants 
residing  on  it,  became  vested  in  the  proper  authorities  of  the  towns  to  which 
the  territory  and  jurisdiction  were  by  that  act  tra,nsferred ;  from  which  it 
follows  that  for  all  practical  purposes  the  complainant  was  left  without  judicial 
remedy  to  enforce  the  collection  of  the  bonds  or  to  recover  judgment  for  the 

amounts  they  represent. 
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§  2200.  Municipality  to  which  another  is  annexed  assumea  leUter^a  linbilitiea. 

When  the  appellant  towns  accepted  the  annexation,  their  aatherities  knew, 
or  ought  to  have  known,  that  the  extinguisbed  manicipality  owed  debts,  and 
that  the  act  effecting  the  annexation  made  no  provision  for  their  payment. 
They  had  no  right  to  assume  that  the  annulment  of  the  charter  of  the  old  town 
^ould  have  the  effect  to  discharge  its  indebtedness,  or  to  impair  the  obligatiom 
of  the  contract  held  by  its  creditors  to  enforce  the  same  against  those  hokling 
the  territory  and  jurisdiction  by  the  authority  from  the  legislature  and  the 
public  property  and  the  power  of  taxation  previously  held  and  enjoyed  by 
the  extinguished  municipality.  Express  provision  was  made  by  the  act  annul- 
ling the  charter  of  the  debtor  municipality  for  annexing  its  territory  to  tbe 
appellant  towns;  and,  when  the  annexation  became  complete,  the  power  of 
taxation  previously  vested  in  the  inhabitants  of  the  annexed  territory  as  % 
separate  municipality  ceased  to  exist,  whether  to  pay  debts  or.  for  any  other 
purpose, — tbe  reason  being  that  the  power,  so  far  as  respected  its  future  ex* 
ercise,  was  transferred  with  the  territory  and  the  jurisdiction  over  its  inhabit- 
ants to  the  appellant  towns,  as  enlarged  by  the  annexed  territory;  from 
which  it  follows,  unless  it  be  held  that  tbe  extinguishment  of  the  debtor  mo- 
oicipality  discharged  its  debts  without  payment,  which  tbe  constitution  for- 
l)ids,  that  the  appellant  towns  assumed  each  a  proportionate  share  of  tbe 
outstanding  obligations  of  the  debtor  town  when  they  acquired  the  territory, 
public  property  and  municipal  jurisdiction  over  everything  belonging  to  the 
extinguished  municipality. 

§  2201.  Modern  municipalities  differ  in  their  rights  from  those  in  JEagland 
before  the  revolution, 

Corporations  of  a  municipal  character,  such  as  towns,  are  usually  organized 
in  this  country  by  special  acts,  or  pursuant  to  some  general  state  law;  and  it 
is  clear  that  their  powers  and  duties  differ  in  some  important  particulars  from 
the  towns  which  existed  in  the  parent  country  before  tbe  revolution,  where 
they  were  created  by  special  charters  from  the  crown,  and  acquired  manjr 
of  their  privileges  by  prescription,  without  any  aid  from  parliament.  Corpo- 
rate franchises  of  the  kind  granted  during  that  period  partook  much  more 
largely  of  the  nature  of  private  corporations  than  do  the  municipalities  cre- 
ated in  this  country,  and  known  as  towns,  cities  and  counties.  Power  exists 
here  in  the  legislature,  not  only  to  fix  the  boundaries  of  such  a  municipality 
when  incorporated,  but  to  enlarge  or  diminish  the  same  subsequently,  with- 
out the  consent  of  the  residents,  by  annexation  or  set-off,  unless  restramed  by 
the  constitution,  even  against  the  remonstrance  of  every  property  holder  and 
voter  within  the  limits  of  the  original  municipality. 

Property  set  off  or  annexed  may  be  benefited  or  burdened  by  the  change, 
and  the  liability  of  the  residents  to  taxation  may  be  increased  or  diminished; 
but  the  question,  in  every  case,  is  entirely  within  the  control  of  the  legislature, 
and,  if  no  provision  is  made,  every  one  must  submit  to  the  will  of  the  state, 
as  expressed  through  the  legislative  department.  Inconvenience  will  bo  suf- 
fered by  some,  while  others  will  be  greatly  benefited  in  that  regard  by  tho 
change.  Nor  is  it  any  objection  to  the  exercise  of  the  power  that  the  property 
annexed  or  set  off  will  be  subjected  to  increased  taxation,  or  that  tbe  town 
from  which  it  is  taken  or  to  which  it  is  annexed  will  be  benefited  or  preju- 
diced, unless  the  constitution  prohibits  the  change,  since  it  is  a  matter,  in  the 
absence  of  constitutional  restriction,  which  belong?  wholly  to  the  legislature 
to  determine.     Courts  everywhere  in  this  country  hold  that,  in  the  division  of 
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towns,  the  legislature  may  apportion  the  burdens  between  the  two,  and  may 
determine  tbe  ppoportJon  to  be  borne  by  each.  Sill  v.  Tillage  of  Corning,  15 
N.  T.,  297;  Mayor  v.  State,  15  Md.,  376;  City  of  Olney  v.  Harvey,  50  IlL, 
453;  Borough  of  Dunmore's  Appeal,  52  Pen n.  St,,  874. 

§'22'02.  LegislMuremay  eontrolmunicipalitiee. 

Public  property  and  the  subordinate  rights  of  a  municipal  corporation  are 
within  the  control  of  the  legislature;  and  it  is  held  to  be  settled  law,  that,  where 
two  separate  towns  are  created  out  of  one,  each,  in  the  absence  of  any  statutory 
regulation,  is  entitled  to  hold  in  severalty  the  public  property  of  the  old  corpo- 
ration which  falls  within  its  limits.  North  Hemstead  v,  Hemstead,  2  Wend. 
(N.  Y.),  10»;  Hartford  Bridge  Co.  v.  East  Hartford,  16  Conn.,  149,  171. 

§  2303.  hut  cannot  impair  their  contracts. 

Extensive  powers  in  that  regard  are  doubtless  possessed  by  the  legislature; 
but  the  constitution  provides  that  no  state  shall  pass  any  "  law  impairing  the 
obligation  of  contracts,'^  from  which  it  follows  that  the  legislature,  in  the  ex- 
ercise of  any  such  power,  cannot  pass  any  valid  law  impairing  the  right  of 
existing  creditors  of  the  old  municipality.  1  Dillon,  Municipal  Corp.  (2d  ed.), 
sec.  41;  Von  Hoflfman  v.  City  of  Quincy,  4  Wall.,  535,  554;  Lee  County  v. 
Rogers,  7  id.,  181,  184;  Butz  v.  City  of  Muscatine,  8  id.,  575,  588  (§§  2149-^3, 
9upra) ;  Furman  v.  Nichol,  id.,  44,  62. 

§  2304.  Power  to  co7xtract  implies  power  to  raise  m>oney  hy  taxation. 

Where  a  municipal  corporation  has  the  power  to  contract  a  debt,  it  has, 
days  Dixon,  C.  J.,  by  necessary  implication,  authority  to  resort  to  the  usual 
mode  of  raising  money  to  pay  it,  which  undoubtedly  is  taxation.  State  ex  rd. 
Hasbrouck  v.  The  City  of  Milwaukee,  25  Wis.,  122,  133. 

§  3305.  ProMbition  to  tax  to  pay  juigmsnts  is  unconstitutional. 

Whenever  the  charter  of  a  city,  at  the  time  of  the  issue  of  bonds,  made  it 
the  duty  of  the  city  authorities  to  levy  and  collect  the  amount,  when  reduced 
to  judgment,  like  other  city  charges,  the  same  court  held  that  a  subsequent  act 
of  the  legislature  prohibiting  the  city  from  levying  such  a  tax  would  be  repug- 
nant to  the  constitution.     Soutter  v.  City  of  Madison,  15  id.,  30. 

§  2306.  State  control  over  municipalities  is  supreme. 

Slate  control  over  the  division  of  the  territory  of  the  state  into  cities,  towns 
and  districts,  unless  restricted  by  some  constitutional  limitation,  is  supreme, 
but  the  same  court  admits  that  it  cannot  be  exercised  to  annul  another  regula- 
tion of  the  constitution.   Chandler  v,  Boston,  112  Mass.,  200 ;  6  Cush.  (Mass.),  580. 

§  3307.   Contracting  municipalities  liable  as  individuals. 

Cities  or  towns,  whenever  they  engage  in  transactions  not  public  in  their 
nature,  act  under  the  same  pecuniary  responsibility'  as  individuals,  and  are 
as  much  bound  by  their  engagements  as  are  private  persons,  nor  is  it  in  the 
power  of  the  legislature  to  authorize  them  to  violate  their  contracts.  Wes'  ern 
Saving  Fund  Society  v.  City  of  Philadelphia,  31  Penn.  St.,  175,  185.  Text- 
writers  concede  almost  unlimited  power  to  the  state  legislatures  in  respect  to 
the  division  of  towns  and  the  alteration  of  their  boundaries,  but  they  all  agree 
that  in  the  exercise  of  these  powers  they  cannot  defeat  the  rights  of  creditors 
nor  impair  the  obligation  of  a  valid  contract.  1  Dillon,  Municipal  Corp.,  sec. 
128;.Blanchard  v.  Bissell,  11  Ohio  St.,  96;  Lansing  v.  County  Treasurer,! 
DilL,  522,  528.  Concessions  of  power  to  municipal  corporations  are  of  high 
importance;  but  they  are  not  contracts,  and  consequently  are  subject  to  legis- 
lative control  without  limitation,  unless  the  leijislature  oversteps  the  limits  of 

the  constitution.     Lay  ton  v.  New  Orleans,  12  La.  Ann.,  515. 
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Bonds  having  been  issued  and  ased  by  a  city  for  purchasing  land  for  a  park, 
which  was  pledged  for  the  payment  of  the  bonds,  held,  that  a  subsequent  act 
of  the  legislature  authorizing  a  sale  of  a  portion  of  the  park,  free  of  all.  liens 
existing  by  rirtne  of  the  original  act,  was  in  violation  of  the  federal  constitu* 
tion,  as  impairing  the  obligation  of  contracts.  Brooklyn  Park  Com.  v.  Arm- 
strong, 45  N.  Y.,  234,  247.  Laws  passed  by  a  state  impairing  the  obligation 
of  a  contract  are  void,  and  if  a  state  cannot  pass  such  a  law,  it  follows  that  na 
agency  can  do  so  which  acts  under  the  state  with  delegated  authority.  Cooley, 
Const.  Lim.  (4th  ed.),  241;  Angell  &  Ames  on  Corp.  (9th  ed.),  sees.  332,333^ 

§  3208.  Municipal  debts  cannot  he  paid  by  anntUling  municipal  charters. 

Municipal  debts  cannot  be  paid  by  an  act  of  the  legislature  annulling  the 
charter  of  the  municipality,  and,  if  not,  then  the  creditors  of  such  a  political 
division  must  have  some  remedy  after  the  annulment  takes  place.  Without 
officers,  or  the  power  of  electing  such  agents,  a  municipal  corporation,  if  it  caa 
be  so  called,  would  be  an  entity  very  difficult  to  be  subjected  to  judicial  proc- 
ess or  to  legal  responsibility;  but  when  the  entity  itself  is  extinguished,  and 
the  inhabitants  with  its  territory  and  other  property  are  transferred  to  other 
municipalities,  the  suggestion  that  creditors  may  pursue  their  remedy  against 
the  original  contracting  party  is  little  less  than  a  mockery.  Public  property, 
with  the  inhabitants  and  their  estates,  and  the  power  of  taxation,  having  been 
transferred  by  the  authority  of  the  legislature  to  the  appellants,  the  principles 
of  equity  and  good  eonscience  require  that  inasmuch  as  they  are,  and  have  been 
for  nearly  twenty  years,  in  the  enjoyment  of  the  beneiits  resulting  from  tho 
annexation,  they  shall  in  due  proportions  also  bear  the  burdens.  New  Orleans 
V.  Clark,  95  U.  S.,  644,  654. 

Equitable  rules  of  decision  are  sufficiently  comprehensive  in  their  reach  to 
do  justice  between  parties  litigant,  and  to  overcome  every  difficulty  which  can 
be  su:;^gested  in  this  case.  States  are  divided  and  subdivided  into  such  munici- 
pilities,  called  counties,  cities,  towns  and  school  districts,  and  the  legislature  of 
every  state  is  required  every  year  to  pass  laws  modifying  their  charters  and 
enlarging  or  diminishing  their  boundaries.  Nor  are  the  questions  presented  in 
this  case  either  new  in  principle  or  difficult  of  application.  New  forms  are 
given  to  such  charters  in  every  day's  experience,  when  the  limits  of  an  old 
corporation  are  changed  by  annexation  of  new  territory,  or  portions  of  the 
territory  of  the  old  municipality  are  set  off  and  annexed  to  another  town. 
Both  corporations  in  such  a  case  continue,  though  it  may  be  that  the  charters 
are  much  changed,  and  that  the  inhabitants  of  the  territory  annexed  or  set 
off  fall  under  different  officers  and  new  and  very  diverse  regulations.  Beck- 
with  V.  City  of  Racine,  7  Biss.,  142,  149.  Pecuniary  burdens  may  be  increased 
or  diminished  by  the  change;  but,  in  the  absence  of  express  provisions  regulat- 
ing the  subject,  it  will  be  presumed  in  every  case  where  both  municipalities 
are  continued,  that  the  outstanding  liabilities  of  the  same  remain  unaffected 
by  such  legislation.  Unlike  that  in  this  case,  the  charter  of  the  old  town  was 
vacated  and  annulled,  from  which  it  follows  that  the  same  principles  of  justice 
require  that  the  appellant  towns,  to  \yhich  the  territory,  property  and  inhabit- 
ants of  the  annulled  municipality  were  annexed,  should  become  liable  for  its 
outstanding  indebtedness. 

Decree  affirmed. 

Justices  Millee^  Field  and  Bbadlet  dissented. 
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ORANTLAND  v.  CITY  OF  MEMPHIS. 
(Circuit  Court  for  Tennessee:  12  Federal  Reporter,  287-293.    1882.) 

Statement  of  Facts. —  Grantland  recovered  a  judgment  against  the  city  of 
Memphis,  whose  charter  was  subsequently  abolished  and  a  new  corporation 
created,  styled  "  The  taxing  district  of  Shelby  county,"  whereupon  Grantland 
brought  scire  facias  to  revive  his  judgment  against  this  district.  The  new 
district  was  created  with  municipal  powers,  except  the  power  of  taxation, 
which  was  reserved  to  the  legislature. 

§  2209.  Issuance  and  use  of  vyrits  of  scire  facias. 

Opinion  by  Hammond,  J. 

The  Revised  Statutes,  section  716,  authorize  the  federal  courts  to  issue  the 
writ  of  scire  facias  according  to  the  usages  of  the  common  law  and  the  law  of 
the  states.  Bump,  Fed.  Proc.,  401,  and  notes;  Bank  of  United  States  v,  Ilalstead, 
10  Wheat.,  51,  55.  The  uses  of  the  writ  at  common  law  and  under  the  early 
English  statutes  are  very  numerous,  though  there  was  some  dispute  whether 
strictly,  at  common  law,  it  applied  to  any  personal  action.  Foster,  Scire 
Facias,  passim;  8  Bac.  Abr.  (Bouvier's  ed.)  tit.  'Scire  Facias;"  2  Titld,  Pn 
(3d  ed.),  1090;  63  Law  Lib.,  1  ei  seq.;  Freeman,  Ex'n,§§  81-97;  Freeman, 
Judg.  (2d  ed.),  §§  442-450,  But  the  uses  of  the  writ  have  beea  \rery  much  ex- 
tended  by  later  statutes  in  the  parent  country  and  in  the  United  States.  12 
U.  S.  Dig.  (F.  S.),  56;  8  Jac.  Fish.  Dig.,  12,025;  Tenn.  Code,  tit.  "  Scire  Facias," 
§§  2257,  2272,  2855-6,  2987,  3576,  4425.  An  example  of  its  extended  use  wi!l 
be  found  in  Winder  v,  Caldwell,  14  How.,  434,  where  it  was  employed  to  en- 
force a  mechanic's  lien.  And  it  will  be  observed,  in  reading  the  law  on  the 
subject  of  the  writ,  that  these  statutes  and  the  practice  under  them  have,  as  a 
principal  object,  the  simplification  of  its  use  and  the  employment  of  its  func- 
tions to  meet  almost  anj^  contingency  that  may  arise  requiring  notice  to  parties 
outside  of  the  record  on  which  it  is  based  that  their  interests  are,  or  are  about 
to  be,  or  may  properly  be,  affected  by  the  proceeding.  It  is  a  very  convenient 
writ,  and  the  tendency  to  make  it  serve  these  purposes  has  resulted  in  putting 
loose  from  much  of  its  technical  environments  in  the  ancient  law.  It  now 
accommodates  itself  to  almost  any  case  in  which  its  use  is  either  necessary  or 
desirable.  Still,  the  statute  above  referred  to,  authorizing  this  and  other  reme- 
dial writs,  does  not  extend  to  the  point  of  enlarging  our  jurisdiction  by  means 
of  the  writ  to  be  issued,  nor  is  its  use  unrestricted  by  well-defined  principles 
that  control  the  court  in  determining  the  rights  of  the  parties.  United  States 
V.  Plumer,  3  Cliff.,  28. 

I  have  not  been  able  to  find  and  no  case  has  been  cited  precisely  like  this, 
which  is  not  strange,  since  the  circumstances  are  peculiar,  the  abolition  of  one 
municipal  corporation  and  the  substitution  of  another  in  its  place  being  a  rare 
occurrence.  But  among  the  ver}'  earliest  cases  are  found  strong  analogies  to 
this  case.  In  Atkins  v.  Gardener,  Cro.  Jac,  159,  a  college  of  physicians  in 
London  recovered  under  a  statute  a  judgment  as  a  penalty  against  a  doctor  for 
practicing  physic  without  a  license,  the  suit  being  brought  in  the  name  of  the 
president  of  the  corporation.  He  died  after  judgment,  and  on  scire  facias 
to  revive  the  judgment  in  the  name  of  his  sibccessoVy  it  was  contended  that  the 
scire  faeias  should  have  been  in  the  name  of  his  executor  or  administrator;  but 
the  court  overruled  the  objection  because  the  suit  was  given  to  the  college,  and 
the  president  having  recovered  in  right  of  the  corporation,  the  law  transferred 
the  duty  to  his  successor.     8  Bac.  Abr.,  600.     And,  on  the  other  hand,  if  one 
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have  judgment  against  the  vicar,  and  before  execution  the  vicarage  is  united  ta 
the  parsonage,  be  brings  his  scire  facias  against  the  parson.  Dean  and  Chapter 
of  Litchfield's  Case,  20  Edw.  IT.,  fol.  6,  pi.  7;  Grant,  Corp.,  638,  639. 

§  221(K  Scire  facias  is  the  proper  proceeding  to  hring  h^ore  the  O0urt  a  eerpo- 
ration  which  is  the  successor  of  a  defunct  corporation^  the  debtor  of  the  plaintiff. 

And  so  the  later  decisions  under  statutes  giving  corporations^  the  right  to  .sue 
in  the  name  of  ^public  officer  for  the  time  being,  or  in  the  name  of  some  offi* 
cer  of  the  company  for  the  time  being,  whenever  by  death  or  otherwise  there 
was  a  change  of  officers,  and  new  parties  suoceeded,  the  scire  facias  was  neo* 
essary  to  bring  them  to  conform  the  judgment  and  execution. to  each  other  and 
make  the  record  consistent  with  itself,  because  without  this  consistency  the 
role  was  relentless  that  there  could  be  no  execntion.  Foster,  Scire  Facias^  book 
%  cc.  1,  2,  p.  99;  id.,  book  1,  c.  7,  p.  90,  and  casies  cited.  The  contention  /wa» 
that  in  such  cases  the  mere  saggestion  would  be  suffiuient;  but  it  was  finaUy 
determined  that  there  must  be  a  scire  facias.  The  court  said^  in  Bos&nquet  v^ 
Eansfordj  11  A.  <fe  K,  520;  &  C,  3  Q.  B.,  972:.  ''The  oniforiB  course,  il  new^ 
parties  are  introduced,  is  by  scire  fadas^  on  suggestion,  is  applicable  to  collat- 
eral facts  afiFecting  the  same  parties;  as,  for  ^xample^  change  of  name  and 
similar  matters/^  Cross  v.  Law,  6  M,  &  W,,  217;  S.  C^  8  PqwL,  789;  Har- 
wood  V.  Law,  7  M.  &  W.,  206;  8.  C,  8  Dowl.,.  904;  Bartlett  v.  Pentland,  1 
Barn.  &  Ad.,  701.  in  Webb  tr.  Taylor,  1  D.  &  L.,  676,  Patterson,  J^aaid: 
^  The  banking  company  are,,  in  truth,  the  real  paities  to  the  suit,  and  oogbi  to 
be  allowed  to  make  the  substitntioa  they. propose."  Foster^  Scire  Facias,  104* 
And  so,  bere,^  the  real  party  is  the  municipality  of  the.  eity  we  koow  as  Men* 
phis,  and  its  change  of  name  or  rehabditation  into  a  new  eorporation  wouM 
seem  to  be  the  very  ease  for  a  scire  facias  to  bria^  it  ia.; .  if  lor  BiO  othen^  par* 
pose,  to  make  the  record  consistent  with  its^f.  The  statu^te  of  Westm«  %  1$ 
Edw.  I.,  c.  45,  gave  the  scire  fadat  for  the  very  parpose  of  allowing  new  pax- 
ties  to  be  introduced  into  the  record;  and  although,  in  a  general  way  it  is  astt- 
ally  applied  in  oases,  of  change  of  parties  by  death,  marriage  and  bankraptcy^ 
it  is  by  no  means  confined  to  these  changes,  bat  extends  to  any  change  what' 
ever.  The  statement  of  the  rule  is;  ^  Whenever  it  is  soaght  to  fix  a.  party  oa 
a  judgment  given  against  another,  it  must  be  done  by  scire  faeias;  the  role 
being,  that  where  a  new  person^  who  was  not  a  party  to  a  jodgmeat  orreoqgni- 
ateince,  derives  a  benefi^t  by,  or  becomes  chargeable  to,  the  execation,  there 
must  be  a  scire  facias  to  make  him  a  party  to  the  judgment  or  recogmzance.". 
Foster,  Scire  Facias,  6;  2  Inst.,  471;  Cross  v.  Law,  supra;  Penoyer  v.  Brace^  1 
Ld.  Raym.,  245 ;  Ofifut  v,  Henderson,  Cro.  Car.,  553 ;  Brown  «.  Bailrood  Co^  4 
Fed.  R,  770;  Dibble  v.  Norton,  44  Miss.,  164;  Shepherd  v.  Ryan,  53  Ga^  563. 

It  is  said  in  National  Bank  v.  Colby,  21  Wall.,  60d,  that  a  corporattoa  dis- 
solved becomes  ^^a  defunct  institution,  and  a  judgment  can  he  no  more  rea- 
dered  against  it  than  could  be  rendered  against  a  dead  man  dying  pendente 
lite.^^  And  further,  it  was  held  that  it  requires  legislation  to  prolong  its  life 
for  the  purposes  of  continuing  suits  by  or  against  it.  The  supreme  court  of 
Tennessee  has  decided  that  the  leg  station  abolishing  the  city  .of  Memphis  has 
substituted  for  it,  as  its  successor,  the  taxing  district  of  Shelby  county,  the  de* 
fendant  to  this  scire  facias^  and  that  suits  may  be  revived  agaiisst  it.  If  this 
be  so,  jud^^ents  may  be  revived  as  well  under  the  rules  above  indicated. 
O'Connors.  Memphis,  6  Lea.,  730;  Luehrman  v,  Memphis,  2  Lea.,  425;  Meri- 
wether V.  Garrett,  102  U.  S.,  472  (§§  2224-37,  infra)  \  Acts  of  Tennessee,  1S79, 

c.  92,  p.  127;  id.^  c.  15^  p.  26.    The  legislation  itself  provided  that  all  suits 
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pendirtg  should  be  prosecuted  to  final  determination  "  without  change  of  par- 
ties;" but  subsequently,  in  amending  the  section  containing  that  provision,  it 
was  omitted.  Acts  of  Tennessee,  1879,  pp.  26,  104,  §§  5,  14  This  makes  it 
at  least  prudent  to  proceed  by  scire  facias^  whether  or  not  mere  suggestion 
would  be  sufficient.  It  is  settled  that  because  a  scire  facias  is  unnecessary 
does  not  render  it  invalid.  Foster,  Scire  Facias,  87;  Brown  t;.  Kailroad  Co., 
supra. 

§  2211.  Distinction  between  a  scire  facias  against  <iti  heir  and  one  against 
a  sHcoeswr^    Rule  as  to  interest 

It  is  argued  for  the  defendant  that  the  only  purpose  of  a  scire  facias  is  to 
have  executicm,  and  many  eases,  are  cited  which  show  that  no  new  judgment 
can  be  entered  adding  interest  and  eosts^  but  that  the  judgment  only  awards 
execution  on  the  original  judgments;  and  a  case  under  our  practice  of  subject* 
iig  land  descended  to  the  heir  by  scire  facias  holds  that  the  writ  cannot  issue 
unless  there  be  a  suggestion  on  the  record  that  lands  have  come  into  the  hands 
ot  the  heir.  Frierson  it.  Harris,  &  Cold.,  146.  This  argument  is  true  whore  the 
sole  purpose  is  to  revive  a  dormant- judgment  against  the  same  party,  but  where 
a  new  party  is  to  be  introduocil  into  the  record,  the  scire  faet^as  not  only  per^ 
forms^  the  function  of  awarding  exeeution,  but  of  introiocing  the  new  party  as 
a  party  and  making  the  judgment  one  against  him.  Shepherd  v»  Ryan,  supf*af 
Foster,  Scire  Facias,  191,  notes  p  and  ^.  It  does  not  follow,  because  no  addi* 
tional  judgment  can  be  entered  for  interest,  as  the  cases  eited  for  defendant 
decide,  that  no  more  is  done  thun  award  executioQ*  The  object  of  tfaa  writ  is 
to  bring  the  new  party  into  the  record  as  a  plaintiff  or  defendant^  and  to  give 
kim  an  opportunity  to  make  defense  against  that  purpose^  The  form?  of  the 
jodgtnent  awards  exeoutioa  en  the  original  judgment,  to  be  sure,  buA;  in  doing 
this  it  makes  the  defendant  to  the  writ  a  technical  party  to  the  judgment. 
And  this  class  of  cases  has  no  analogy  whatever,  in  my  judgment,,  to  that  of  land 
descended  to  the  heir.  The  heir  is  not  liable  for  the  debt,  but  only  the  prop* 
erty  in  his  hands,  while  the  successor  here  is  liable  because  it  is  the  same  debtor 
under  a  different  name.  The  defendant's  cases  do  not  establish  any  other  doo» 
trine  than  this.  Pay  ton  v,  Stuart,  Peck,  156;  Bryant  v.  Smith,  7  Gold.,  113; 
Frierson  v.  Harris,  5  Cold.,  146;  Anderson  v,  Clark,  2  Swan,  158;  Taylor  v. 
Miller,  2  Lea.,  158;  Murray  v.  Baker,  6-  B.  Mon.,  172;  Treasurer  v.  Foster, 
7  Vt.,  62;  Hcill  v.  Hall,  8  Vt.,  156;  How  v.  Codman,  4  Me^  79;  Tindall  v.  Cap. 
B^n,  1  Harr.  (N".  J.),  94;  Walton  v.  Vanderhooff,  1  Pen.  (N.  J.\  73. 

§  2212.  Scire  facias  lies  agaifist  the  successor  of  a  citify  although  equity  is 
administering  its  assets. 

It  is  also  argued  for  the  defendant  that,  inasmuch  as  the  only  purpose  is  to 
have  execution  of  the  assets  of  the  old  city,  and  these  assets  are  being  adminis- 
tered under  the  legislation  in  the  chancery  court,  there  can  be  no  scire  facias. 
This  seems  to  me  to  be  the  same  thing  as  saying  that  the  court  should  withhold 
judgment  because  the  execution  will  be  returned  nulla  bona.  But  the  assump^ 
tion  is  not  a  sound  one.  The  object  and  effect  of  the  writ  is  to  charge  the  tax- 
ing district  as  a  judgment  debtor,  bound  to  satisfy  the  debts  of  the  municipality. 
The  supreme  court  of  the  state  has  held  it  to  that  liability.  A  judgment 
is  to  be  satisfied,  not  only  out  of  existing  property,  bat  future  acquisitions, 
and  it  does  not  appear  but  that,  at  some  time,  there  may  be  property  subject 
to  execution.  And  more  than  this,  the  state  may  at  some  time  devolve  on  the 
defendant  the  duty  of  levying  taxes,  or  collecting  taxes  to  pay  this  judgment, 

and,  under  our  practice,  there  must  be  a.  judgment  and  nulla  bona  return  to 
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aathorize  the  execution  process  of  mandamus  to  compel  the  discharge  of  that 
duty.  It  is  a  right,  therefore,  of  the  plaintiff  to  make  the  defendant  a  party  to 
the  judgment  by  this  aoire/aoias.    Demurrer  overruled. 

CITY  OF  MEMPHIS  v,  BROWN. 
(20  Wallace,  289-S23.    1873.) 

Appeal  from  TJ.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Statement  of  Facts. —  In  1867,  the  city  of  Memphis,  pursuant  to  authority 
contained  in  its  charter,  entered  into  contracts  for  paving  the  streets  of  the 
city.  The  first  contract  (called  the  cash  contract)  was  with  Taylor,  McBean  & 
Co.,  and  provided  that  the  expense  of  the  work  should  be  paid  by  the  adjoining 
lot  owners,  one-half  in  cash  as  the  work  was  completed  by  sections,  and  the 
remainder  in  thirty,  sixty  and  ninety  days,  the  city  guarantying  the  payraent. 
Another  contract  (called  the  bond  contract)  was  made  with  Forest,  Mitchel  & 
Co.,  the  contract  price  to  be  paid  by  the  city,  payment  to  be  made  in  paving 
bonds  at  par.  These  contracts  subsequently  came  into  the  hands  of  Brown  & 
Co.,  who  completed  them.  • 

Brown  &  Co.  brought  this  suit  to  recover  compensation  under  the  above  con- 
tracts, and  the  questions  in  the  ca^e  arise  out  of  certain  transactions  between 
Brown  &  Co.  and  the  city  in  the  loaning  of  city  bonds.  The  property,  owners 
failed  to  pay,  and  the  city  loaned  at  one  time  to  Brown  &  Co.  $90,000  in  bonds, 
the  bonds  being  worth,  at  the  time,  about  fifty  cents  on  the  dollar.  It  was 
understood  that  these  bonds  mi^ht  be  sold  for  what  thev  would  brin<;.  On 
the  20th  of  November,  1868,  an  agreement  was  entered  into  for  a  further  loan 
of  bonds  to  the  amount  of  f  175,000,  and,  after  much  delay,  $140,000  of  the 
loan  was  delivered.  This  contract  is  relied  upon  by  the  city  as  an  accord  and 
satisfaction  and  full  performance.  Its  terms  will  sufiiciently  appear  from  the 
opinion  of  the  court. 

§  2213.  A  borrower  of  bonds  is  not  compellable  to  return  t/iem  specifiodUy; 
damages  is  an  adequate  remedy. 

Opinion  by  Mr.  Justice  Hunt. 

I.  The  first  three  assignments  of  error  are  based  upon  a  single  idea,  to  wit^ 
that  there  was  error  in  decreeing  that  Brown  &  Co.  could  discharge  them- 
selves from  their  obligation  to  return  the  bonds  loaned  to  them  by  paying  their 
market  value;  that  the  same  error  existed  in  regard  to  the  bonds  overpaid 
them  on  the  bond  contracts,  and  also  in  relation  to  the  bonds  paid  to  them  on 
the  cash  contracts.  As  to  each  class  it  is  insisted  that  the  bonds  in  specie 
should  have  been  returned  or  their  nominal  face  value  allowed  to  the  city. 
The  loan  was  of  two  hundred  and  forty  bonds  of  $1,000  each.  At  the  time 
of  making  the  loan  there  was  due  to  Brown  &  Co.,  on  the  paving  contracts,  sev* 
eral  hundred  thousand  dollars.  This  indebtedness  the  city  did  not  wish  to  piy, 
or  was  unable  to  pay.  To  meet  the  emergency  the  city  loaned  its  bonds  to 
Brown  &  Co.,  to  be  returned  in  eighteen  months  with  interest.  The  argument 
is  that  by  their  contract  Brown  &  Co.  agreed  to  return  the  bonds  to  the  city, 
and  that  a  specific  performance  of  this  agreement  is  necessary  to  do  justice  to 
the  city. 

§2214.  The  measure  of  .damages  for  non-ddivery  of  securities  is  that  sum 
of  mcmey  for  which  they  can  he  bought. 

Concedmg  the  power  of  the  court  to  compel  the  specific  performance  of  a 
contract  relating  to  personal  property,  this  does  not  appear  to  be.a  case  justify- 

880 


MUNICIPAL  DEBXa  §§2215,2316. 

ing  its  exercise.  Specific  performance  is  never  decreed  where  the  party  can 
be  otherwise  fully  compensated.  Story's  Eq.,  §§  714-730.  If  Brown  &  Co. 
have  received  bonds  of  the  city,  which  they  are  bound  to  return,  and  do 
not  return,  what  damage  does  the  city  suffer?  The  face  of  the  bonds 
and  interest,  it  is  said,  as,  if  they  run  to  maturity,  the  city  will  then  be 
liable  for  the  payment  of  the  whole  amount.  Not  so.  We  are  not  to  in- 
quire what  may  be  the  damage  to  the  city  eighteen  years  hence,  but  what 
it  suffers  at  the  present  time  by  the  default  of  Brown  &  Co.  If  Brown 
<fe  Co.  should  now  be  decreed  to  pay  the  face  of  the  bonds,  instead  of  an  in- 
demnity, the  city  would  make  an  actual  profit.  Suppose  the  amount  of  bonds 
in  question  to  be  $200,000.  With  the  sum  of  $100,000  the  city  could  now  pur- 
chase the  whole  amount  of  bonds  supposed  to  be  in  issue,  and  retain  as  a  pre- 
mium or  profit  the  remaining  $100,000.  In  his  brief  the  appellant's  counsel 
says  that  it  is  not  material  that  the  very  bonds  loaned  shall  be  returned,  so 
that  an  equal  amount,  with  corresponding  coupons,  are  returned.  That  this 
equal-amount  may  now  be  purchased  by  the  city  at  fifty  cents  on  the  dollar 
would  seem  to  be  conclusive,  that  when  Brown  &  Co.  are  charged  with  the 
bonds  at  fifty  cents  on  the  dollar,  and  the  city  is  credited  with  that  sum,  that 
the  damage  of  the  city  for  the  item  in  question  is  properly  assessed. 

§  2215.  — —  although  the  person  to  whom  they  ahovJd  have  been  delivered  has 
not  the  money  to  buy  them. 

But  it  is  said  that  the  city  has  not  the  money  at  command  to  buy  these  bonds; 
that  it  cannot  thus  indemnify  itself,  and,  therefore,  its  loss  is  the  face  of  the 
bonds.  This  consideration  can  have- no  legitimate  influence.  A  rule  of  law  is 
based  upon  principl<^,  upon  sound  considerations  of  justice  and  public  policy, 
and  usually  as  manifested  by  the  precedents  and  authorities.  It  is  the  same 
for  all  classes  and  conditions.  None  are  so  high  as  to  be  above  its  claims,  none 
so  low  as  to  be  beneath  its  protection.  It  will  be  a  sad  era  in  the  history  of 
any  country  when  the  application  of  a  rule  of  law  shall  depend  upon  the 
wealth  or  the  poverty  of  a  party  to  a  suit;  upon  his  wealth,  which  would  thus 
enable  him  to  increase  that  wealth,  or  his  poverty,  which  would  be  thereby 
aggravated.  No  court  and  no  government  can  protect  against  the  misfortunes 
of  poverty.  The  unfortunate  mortgagor  who  sees  his  farm  sold  by  his  rigid 
creditor  for  half  its  value,  for  the  want  of  money  to  redeem  it,  receives  our 
sympathy,  but  the  rules  of  law  cannot  ba  altered  or  suspended  to  aid  him. 
So,  in  the  case  before  us,  the  law  is  the  same,  whether  the  city  of  Memphis  is 
in  funds  or  whether  it  has  no  funds.  The  value  of  its  bonds  in  the  market  is 
fifty  cents  on  the  dollar.  With  that  amount  of  money  it  can  now  place  in  its 
treasury  the  bonds  which  Brown  &  Co.  fail  to  return.  It  is  difficult  to  see  that 
the  damage  sustained  can  be  beyond  that  amount. 

§  2216.  Right  of  city  to  loan  its  bonds. 

Whether  the  city  had  the  legal  right  to  loan  its  bonds  does  not  seem  to  be  a 
practical  question.  It  did  loan  them,  and  the  contractors  received  them.  If 
not  a  loan,  the  transaction  was  a  gift,  which  will  not  be  pretended ;  or  it  was 
a  loan  of  so  much  money  as  was  realized  by  their  sale.  The  defense  of  usury 
is  not  set  up  in  the  pleadings,  or  apparently  claimed  on  the  trial,  and  it  cannot 
now  be  urged.  We  assume  the  issue  of  the  bonds  to  have  been  a  legal  trans- 
action, and  think  the  rule  of  damages  for  their  non-return  was  properly  fixed 
by  the  master.  In  Dana  v.  Fiedler,  2  Kern.,  48,  the  court  say:  "  Complete  in- 
demnity requires  that  the  vendee  shall  receive  that  sum  which,  with  the  price 

he  had  agreed  to  pay,  would  enable  him  to  buy  the  article  which  the  vendor 
Vol.  X— 56  881 


g  221 7.  CORPORATIONS  —  MUNICIPAL. 

had  failed  to  deliver."  In  Griffith  v.  Burden,  35  la.,  13S,  being  a  suit  for  the 
conversion  of  a  state  bond,  the  court  say :  "  Another  rule,  equally  well  grounded 
and  more  frequently  applied,  is  that  the  damages  ought  to  be  such  as  will  com- 
pensate the  party  for  his  loss.  In  this  case  the  plaintiff  has  lost  his  bond. 
Another  like  bond  of  precisely  equal  value  to  the  plaintiff  can  be  purchased  in 
the  market  for  the  amount  of  the  verdict  in  this  case,  the  market  value.  Hence 
the  verdict  compensates  him  for  his  loss,  and  is  the  precise  measure  of  dam- 
ages." These  are  the  general  rules  upon  the  subject,  and  that  they  control  the 
question  in  the  case  before  us,  sufficiently  appears  .from  numerous  authorities. 
Griffith  V.  Burden,  35  la.,  138;  Wheeler  v.  Newbould,  5  Duer,  37;  Brown  w. 
Ward,  3  id,,  660;  Brightman  v.  Reeves,  Executor,  21  Tex.,  70;  Tracy  v.  Tai- 
mage,  U  N.  Y.,  162-191. 

§  2217.  One  party  relying  upon  a  release  constituting  a  hard  bargain  must 
ihow  full  performance  of  everything  he  agreed  to  do  in  consideration  of  it. 

IL  It  is  insisted,  secondly,  by  the  appellants  that  Brown  &  Co.  cannot  main- 
tain a  suit  on  the  paving  contracts,  for  the  reason  that  by  the  resolution  and 
contract  of  November  20,  1868,  Brown  &  Co.  released  the  city  from  all  liabili- 
ties upon  the  paving  contract,  unless  it  should  be  decided  by  the  courts  of  last 
resort  that  the  property  holders  are  not  liable  to  pay  for  the  same.  In  decid- 
ing upon  the  effect  of  this  contract  the  situation  and  condition  of  the  parties 
are  to  be  considered.  Brown  &  Co.,  the  contractors,  had  embarked  in  an  en- 
terprise involving  the  expenditure  of  nearly  a  million  of  dollars.  The  prop- 
erty owners  refused  to  pay  the  assessments  made  upon  them.  The  city  was 
not  able  or  was  not  willing  to  meet  its  guaranty  of  payment,  and  was  indebted 
to  the  contractors  in  the  amount  of  several  hundred  thousand  dollars.  The 
contractors  must  have  relief,  or  go  to  the  wall,  as  their  predecessors  had  done. 
They  applied  to  the  city  for  that  relief,  and  instead  of  making  payments,  the 
city  undertook  to  make  a  loan  of  its  bonds.  It  imposed  harsh  and  severe  con- 
ditions which  nothing  except  the  financial  des()eration  of  the  contractors  could 
justify  them  in  accepting.  Their  claim  against  the  city  for  the  amount  of  work 
done  was  valid,  and  the  amount  was  then  payable.  There  was  no  good  reasoa 
why  they  should  delay  a  call  for  its  present  payment,  especially  none  for  its 
delay  until  the  last  possible  chance  of  litigation  in  the  state  courts  was  ex- 
hausted. There  was  no  good  reason  wh}'^  the  large  sum  due  from  the  city- 
should  be  thus  indefinitely  suspended  in  consideration  of  a  loan  of  bonds  to 
the  nominal  amount  of  $175,000,  but  which  were  worth  some  $80,000  only, 
about  one-fourth  of  the  amount  actually  owing  to  the  contractors. 

It  is  not  necessary  to  decide  whether  this  presented  a  case  of  moral  duress, 
which  in  equity  avoids  the  contract,  or  whether  a  contract  can,  under  any  cir- 
cumstances, be  so  avoided.  It  is  sufficient  to  say  that  it  is  a  hard  and  oppres- 
sive contract;  that  if  the  pound  of  flesh  is  exacted  the  party  must  take  care 
that  he  violates  no  law  of  the  state  in  obtaining  it.  Before  the  court  will 
sanction  the  exaction  of  conditions  so  harsh  and  oppressive,  it  will  be  careful 
to  know  that  every  stipulation  on  the  part  of  the  creditor  has  been  fully  per- 
formed. As  the  consideration  for  the  release,  the  city  undertook  and  promised 
to  deliver  to  the  contractors  one  hundred  and  seventy-five  one-thousand  dollar 
pavement  bonds,  and  to  deliver  the  same  as  rapidly  as  the  same  could  be  exe- 
cuted by  the  officers  of  the  city.  How  the  city  performed  this  agreement  is 
stated  by  the  master  in  his  report.  In  the  performance  of  this  contract,  to 
which  assent  was  given  by  Brown  &  Co.  to  obtain  immediate  relief,  we  find, 

first,  that  there  was  great  delay  in  delivering  $140,000  of  the  bonds.     Delay, 
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we  may  well  assume,  was  a  serious  injury  to  the  contractors.  Their  necessities 
brooked  no  delay.  Delay  was  nearly  as  bad  as  a  refusal.  We  find,  secondly, 
that  $35,000  of  the  bonds  were  never  delivered.  We  find,  thirdly,  that  this 
non-delivery  was  wilful  on  the  part  of  the  city  authorities;  and  fourthly,  that 
they  applied  in  payment  of  the  other  debts  of  the  city  the  bonds  thus  pledged 
and  appropriated  to  Brown  &  Co. 

After  taking  advantage  of  their  necessities  to  make  a  hard  and  oppressive 
bargain  with  those  whose  necessities  placed  them  at  the  mercy  of  any  one  hav- 
ing money,  or  the  means  of  raising  money,  they  wilfully  and  deliberately  refuse 
to  perform  their  part  of  the  agreement.  It  is  difficult  to  understand  how 
parties  standing  before  a  court  of  equity  can  ask  for  the  enforcement  of  a  con- 
tract thus  violated  by  themselves.  The  letter  of  credit  was  a  shift  to  avoid  a 
direct  refusal  to  deliver  the  bonds  as  agreed.  As  stated  by  the  master,  these 
letters  have  no  single  element  of  a  commercial  acceptance.  They  are  equally 
destitute  of  every  quality  by  which  money  could  be  raised  upon  their  credit. 
The  city  had  already  violated  its  agreement  by  delay  in  issuing  the  $140,000  of 
bonds.  It  was  violated  again  in  the  delivery  of  these  letters  instead  of  the 
bonds  themselves.  What  security  had  any  capitalist  that  further  shifts  and 
contrivances  would  not  be  resorted  to  to  avoid  the  delivery  of  the  bonds t 
None  whatever;  and  it  could  not  be  otherwise  than,  as  the  fact  proved,  that 
they  wonld  be  unavailing  to  Brown  &  Co.  for  the  purposes  required  by  them. 

§  2218.  An  accord  must  be  executed.  An  executory  agreement  is  not  an  o^ 
cord  and  satisfaction. 

The  agreement  of  November  20th  was,  in  substance,  an  executory  agreement 
for  an  accord  and  satisfaction.  The  release  was  to  operate  when  the  city 
actually  loaned  the  bonds,  not  when  it  agreed  to  loan  them.  It  is  set  up  in 
the  pleadings  as  an  accord  and  satisfaction,  and  full  performance  is  averred. 
The  consideration  for  the  release  was  wholly  executory,  and  it  was  never  per- 
formed ;  but  the  release  was  dependent  entirely  on  such  performance.  The 
language  of  the  release  is  this:  '^  And  upon  the  further  consideration  that  the 
said  contractors  will  release  the  city  upon  all  liabilities  upon  said  paving  con- 
tract unless  it  shall  be  decided,"  etc.  (a)  There  is  no  present  release,  but  aa 
agreement  to  release  based  upon  the  performance  of  the  considerations  specified. 
The  performance  failing,  the  agreement  to  release  goes  with  it.  It  is  a  case 
not  where  the  value  of  the  bonds  is  sought  to  be  recovered,  but  where  a  for- 
feiture is  sought  to  be  enforced.  In  1  Smith's  Leading  Cases  it  is  said  (7th  Am, 
ed.,  604  (*445),  605  (*445),  American  note :  "  The  accord  must  be  executed,  and 
a  mere  executory  agreement  can  never  be  pleaded  as  an  accord  and  satisfac- 
tion." Again:  "If  part  of  the  consideration  agreed  on  be  not  paid  the  whole 
accord  fails."  Many  other  considerations  might  be  added  to  show  the  invalid- 
ity of  the  claim  we  are  considering.  A  single  one  only  will  be  mentioned. 
It  is  shown  that  the  court  of  last  resort  of  the  state  of  Tennessee  has  recently 
decided  that  the  proj>erty  holders  are  not  liable  to  pay  for  this  pavement.  See 
Taylor  v.  Hart.  The  appellate  court  in  equity  would  scarcely  overrule  a  de- 
cision of  the  court  below,  made  under  such  circumstances,  were  it  conceded 
that  the  law  was  prematurely  held  by  that  court  to  be  as  it  is  now  found  by 
the  court  of  last  resort  in  that  state,  and  although  the  suit  was  commenced 
prior  to  such  actual  adjudication.  We  hold  that  this  objection  is  not  well 
taken. 


(a)  '*  UoIesB  it  a^*^'!  be  decided  hj  the  courts  of  last  resort  that  the  property  holders  are  not  liable  for  said  paT» 

meat.** 
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§  2219.  A  guarant]/  by  a  city  that  other  parties  shall  pay  its  paving  d^'Jjts  is 
not  avoided  by  a  legal  decision  that  such  other  parties  are  not  liable  and  cannot 
be  compelled  to  pay  such  debts. 

III.  It  is  alleged  also  that  there  was  error  in  decreeing  the  city  to  be  liable 
for  the  payment  of  the  cash  contracts,  by  reason  of  their  guaranty  or  for  any 
other  reason-  The  general  incorporation  act  of  the  state  of  Tennessse  gives  to 
cities  of  the  state  full  power  to  provide  for  the  paving  of  streets,  alleys  and 
sidewalks.  The  charter  of  this  city  declares  that  "  the  board  of  mayor  and 
aldermen  shall  have  power  to  improve,  preserve  and  keep  in  good  repair  the 
streets,  sidewalks,  public  landings  and  squares  of  the  city."  It  provides  also, 
that  the  city  may  require  lot  owners  to  improve  the  streets  fronting  their  lots, 
and  that  "should  any  owner  fail  to  comply  with  any  ordinance  requiring  him 
to  repair,  grade  and  pave  the  same,  the  mayor  and  board  of  aldermen  may 
contract  with  some  suitable  person  for  repairing,  grading  and  paving  the  same, 
and  pay  therefor,"  and  collect  the  amount  of  the  lot  owner. 

By  the  contract  in  question,  the  contractors  agreed  to  do  the  paving  specified, 
and  the  city  agreed  "  to  pay  or  cause  to  be  paid  to  the  parties  of  the  second 
part"  the  price  specified,  "upon  the  following  terms  of  payment,  to  wit:  Upon 
the  completion  of  each  section,  the  contractor  shall  receive  from  the  owner  of 
lots  fronting  on  said  section  one-half  of  the  price  of  the  same  in  cash,  the  re- 
maining half  to  be  paid  by  the  owners  in  thirty,  sixty  and  ninety  days,  they 
giving  their  notes  for  the  same,  with  the  lien  fixed  by  the  charter  retained  in 
the  notes.  The  city  of  Memphis  will  and  does  hereby  guaranty  to  the  con- 
tractors the  payment  of  said  accounts  as  so  assessed  against  the  property 
owner."  It  is  said  that  about  half  of  these  assessments  have  been  paid  by  the 
property  owners;  that  the  residue  of  the  lot  owners  have  refused  to  pay.  The 
statutes  referred  to  give  the  city  ample  power  to  undertake  the  work  of  paving, 
and  to  contract  to  pay  for  the  same.  Bridgets  Dig.,  1S2.  The  charter  also 
gives  the  city  power  to  issue  bonds  of  the  city  to  be  used  for  paving  the  prin- 
cipal streets  of  the  city.  Id.,  192,  233.  Under  this  authority  the  city  passed 
an  ordinance  providing  for  the  issue  of  city  bonds  to  the  amount  of  $900,000 
for  the  purpose  of  paving  the  streets  and  alleys  of  the  city.     Id.,  §  110. 

These  references  show  full  authority  in  the  city  to  make  contracts  for  paving, 
to  be  paid  for  in  cash,  as  was  done  in  the  first  contract,  or  in  the  bond&  of  the 
city,  as  was  done  in  the  case  of  the  second  contract.  General  power  and 
authority  over  the  subject  is  by  law  given  to  the  city,  and  the  power  also  vested 
in  the  city  to  require  that  the  cost  may  be  assessed  upon  the  adjoining  owner, 
dees  not  impair  the  power  of  the  city  itself  to  do  the  work.  Id.,  140.  It  is 
permissive  merely.  The  city  may  require  the  owner  to  pay,  but  it  is  not  com- 
pelled to  do  so.  In  the  contracts  we  are  now  considering,  the  following  pro- 
vision was  contained:  "The  city  of  Memphis  will  and  does  hereby  guaranty 
to  the  contractors  the  payment  of  said  accounts  as  so  assessed  against  the 
property  owner  or  owners  for  the  pavement  according  to  the  plans  and  specifi- 
cations." It  will  be  perceived  that  this  is  a  guaranty  of  payment,  and  not  of 
collection  merely,  and  upon  which,  upon  general  principles  of  law,  a  suit  may 
be  commenced  against  the  guarantor  withoutany  previous  suit  against  the  princi- 
pal. Railroad  Co.  v,  Howard,  7  Wall.,  407;  Zabriskie  v.  Cleveland,  eta,  JL  Co., 
23  How.,  3S1  (§§  926-931,  supra);  Leggett  v.  Raymond,  6  Hill,  641. 

The  thirty,  sixty  and  ninety  days  had  long  passed  and  the  payments  had  not 
been  made  by  the  owners.  These  periods,  we  think,  furnish  the  limit  of  delay, 
that  could  have  been  contemplated,  before  the  city  became  liable  to  pay.     ^it- 
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inerous  authorities  are  cited  in  the  brief  of  ooansel  and  in  the  learned  opinion 
of  the  circuit  judge  to  show  that,  upon  a  contract  thus  worded,  the  city  is  liable 
in  a  suit  brought  by  the  contractor.  They  fully  sustain  the  position.  The 
fact,  however,  that  the  supreme  court  of  Tennessee  has  now  decided  that  an 
assessment  upon  the  property  owner  for  this  expense  is  void,  as  in  violation  of 
the  constitution  of  the  state,  would  seem  to  render  much  discussion  unneces- 
sary. The  work  was  done  under  a  contract  with,  and  by  the  employment  of, 
the  city;  the  claim  of  the  contractor  is  upon  his  contract,  to  which  the  city 
alone  is  the  counter  party.  A  particular  mode  in  which  payment  was  expected 
to  be  obtained  fails.  The  city  cannot  allege  the  illegality  of  the  proposed  de- 
tail of  payment  as  a  defense  to  itself.  If  it  ^^  caused  "  the  owners  to  pay,  that 
was  welL  If  it  failed  in  that,  as  it  has,  both  in  fact  and  in  law,  its  guaranty 
of  payment  remains  in  force.  Kearney  v.  City  of  Covington,  1  Mete.  (Ky.), 
339;  Baldwin  v.  City  of  Oswego,  2  Keyes,  141;  Sleeper  v.  BuUen,  6  Kans., 
807;  City  of  Louisville  v.  Hyatt,  5  B.  Mon.,  199;  Cumming  v.  Mayor  of  Brook- 
lyn, 11  Paige,  596;  Manice  v.  City  of  New  York,  8  N.  Y.,  130. 

§  2320.  A  contract  to  pay  contmues  binding  though  a  specific  mode  of  payment 
protfes  unavailable. 

IV.  It  is  further  alleged  that  there  was  error  in  holding  the  city  liable  for 
the  paving  under  the  bond  contracts,  as,  after  the  modifications  agreed  upon^ 
the  contracts,  it  is  said,  contained  no  agreement  by  the  city  to  pay  or  to  guar- 
anty. In  the  bond  contract  dated  July  16,  1867,  the  undertaking  of  the  city 
was  direct  to  make  payment  to  the  contractors  for  the  work  done  in  the  bonds 
of  the  city.  There  was  no  provision  for  assessment,  no  reference  to  property 
owners,  and  no  guaranty  of  payment.  This  agreement  was  subsequently  mod- 
ified as  to  the  amount  to  be  paid  for  certain  portions  of  the  work  and  as  to  the 
form  of  payment,  with  a  provision  for  assessment  and  collection  of  certain 
portions  thereof,  as  had  been  made  in  the  cash  contracts,  and  which  contracts 
were  declared  to  be  binding  on  the  parties  respectively.  The  principles  laid 
down  in  considering  the  last  preceding  objection  control  this  one  also.  The 
contract  was  made  with  the  city,  and  it  cannot  evade  its  payment,  whether 
contracted  to  be  paid  for  directly  or  through  other  persons  or  by  an  illegal 
assessment.  The  latter  contract  contains  no  abandonment  or  waiver  of  the  orig- 
inal agreement  of  the  city  to  pay  for  the  work.  Such  waiver  cannot  be  pre- 
sumed or  implied. 

§  222 1  •  Damages  for  failure  to  provide  a  sinking  fund  are,  in  their  nature^ 
shaduicy  and  unsubstantial,  and  are  not  allowable. 

V.  By  the  report  of  the  master  there  was  found  to  be  due  to  Brown  &  Co., 

from  the  city,  and  which  went  to  make  up  the  balance,  the  following  item,  viz. : 

"  3d.  To  damage  suffered  by  failure  of  the  city  to  guaranty  and  })rovide  for 

the  payment  of  paving  bonds,  as  stipulated,  the  sum  of  $115,216."     In  the 

judgment  of  the  court,  rendered  in  November,  1872,  this  item  was  reduced  from 

the  sum  of  $115,216  to  $S9,S08,  and,  as  thus  modified,  the  item  forms  a  portion 

of  the  judgment  in  the  case.     The  allowance  of  this  item  is  the  fifth  ground  of 

error  alleged  by  the  appellant.     By  the  contract  termed  the  bond  contract  the 

contractors  undertook  to  do  the  work  mentioned  at  prices  specified.     The  city 

undertook  to  pay  for  the  same  **  in  Memphis  city  paving  bonds,  payable  in  five, 

ten  and  fifteen  years,  in  equal  proportions,  with  six  per  cent,  coupons  attached, 

payable  semi-annually,  principal  and  interest  guarantied  and  provided  for  by  a 

sinking  fund  set  aside  for  that  purpose.     Bonds  to  be  taken  at  par." 

Several  questions  arise  upon  this  objection  which  it  is  not  necessary  to  dis- 
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cas3.  Thus  it  is  argued  that  this  breach  of  the  contract  had  occurred  before 
the  assignment  of  the  contracts  to  Brown  &  Co. ;  that  the  assignment  was  taken 
and  assented  to  by  the  city,  upon  the  request  of  Brown  &  Co.,  without  sugges- 
tion of  claim  for  compensation  on  that  account,  and  that  they  are  estopped  now 
to  make  such  claim  again.  It  is  insisted  that  the  duty  of  providing  a  fund  for 
redeeming  the  bonds  was  a  ministerial  duty,  which  could  bo  enforced  by  man- 
damus^ and  for  which  no  other  remedy  exists,  and  that  this  remedy  still 
remains.  We  pass  by  the  consideration  of  these  points,  and  place  our  objec- 
tion to  the  allowance  of  the  item  in  question  upon  the  ground,  first,  that  the 
damages  allowed  are  not  in  their  nature  capable  of  legal  computation ;  that 
there  is  no  legal  standard  by  which  they  can  be  fixed ;  that  they  are  shadowy, 
uncertain  and  speculative.  The  claim  is  based  upon  the  theory  that  if  the  city 
had  provided  a  sinking  fund,  which  it  did  not  do.  Brown  &  Co.  could  have  sold 
the  bonds  which  were  delivered  to  them  for  a  greater  price  than  they  were,  in 
fact,  able  to  obtain  for  them.  The  evidence  on  the  subject  was  from  four 
bankers  or  stockdealers  in  Memphis.  The  evidence  of  the  first  one  examined, 
Mr.  Elder,  is  as  follows: 

"Q.  State,  if  you  know,  what  establishes  the  market  value  in  Memphis  of 
bonds  and  stocks,  or  how  the  market  value  in  this  citv  is  affected  by  the  New 
York  market. 

**  A.  They  are  governed  by  the  New  York  market. 

"  Q.  State  what  has  been  the  cash  market  value  of  Memphis  City  thirty-year 
BIX  per  cent,  bonds,  in  New  Yoi*k  and  this  city,  from  1st  day  of  January,  1868, 
to  1st  January,  1871. 

"  A.  The  range  here  has  been  from  forty-six  to  fifty-two  cents  on  the  dollar. 
Personally,  I  know  nothing  of  the  New  York  price,  but  the  price  here  would 
be  regulated  by  the  price  there.  The  value  of  the  bonds  has  been  depressed  by 
the  failure  to  pay  the  interest. 

"  Q.  State,  if  you  know,  the  market  value,  in  this  city  and  in  New  York, 
from  1st  January,  1868,  to  1st  January,  1871,  of  Memphis  City  short  bonds, . 
running  five,  ten  and  fifteen  years  in  equal  proportions,  with  six  per  cent,  cou- 
pons attached,  payable  semi-annually,  principal  and  interest  guarantied  and 
provided  for  by  a  sinking  fund  set  aside  for  that  purpose. 

"A.  My  opinion  is  that  if  the  sinking  fund  had  been  actually  provided,  and 
placed  in  the  hands  of  a  trustee,  such  bonds  would  have  been  worth  from 
eighty-five  to  ninety  cents  on  the  dollar. 

"  Q.  State  whether  or  not  the  city  of  Memphis  ever  placed  any  money  in  your 
hands,  as  trustee,  for  the  payment  of  either  principal  or  interest  on  the  paving 
bonds  alluded  to  in  the  last  question  and  answer;  if  yea,  when,  and  how  much, 
and  whether  you  so  applied  it 

"  A.  The  city  never  placed  any  money  in  my  hands  for  any  such  purpose." 

The  testimony  of  Mr.  Murphy,  a  banker,  was  as  follows: 

"Q.  What,  in  your  judgment,  would  have  been  the  market  value  of  the 
bonds  .described  in  the  last  question  and  answer  during  the  period  and  at  the 
places  referred  to,  had  the  city  guarantied  and  provided  for  the  payment  of 
the  bonds,  principal  and  interest,  by  a  sinking  fund  set  aside  for  that  purpose! 

*'  A.  Had  such  fund  been  actually  collected  and  placed  in  the  hands  of  trustees 

of  hiown  integrity^  and  that  fact  generally  known  by  the  community  here  and 

in  the  eastern  cities,  in  ray  opinion  such  bonds  would  be  readily  sold  from 

eighty  to  ninety  cents  on  the  dollar." 

The  evidence  of  the  other  bankers  did  not  differ  materially  from  that  of 
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Elder  and  Murphy.  In  the  report  of  the  master,  the  damages  allowed  were 
based  upon  the  conclusion  that  the  bonds  would  have  been  worth  eighty-five 
cents  on  the  dollar  if  the  sinking  fund  had  been  provided,  and  the  difference 
between  this  value  and  the  market  value  of  the  bonds  as  they  were,  made  up 
the  sum  of  $115,216.  The  circuit  judge  fixed  the  value  of  the  bonds  upon  the 
same  evidence  at  seventy-eight  cents  on  the  dollar,  and  reduced  the  item  by 
some  $25,000.  It  will  be  seen  upon  this  statement  of  the  facts  that  the  bankers 
allowed  themselves  a  range  of  ten  per  cent,  in  the  value  of  the  bonds  to  be 
guarantied  by  the  city,  and  that  the  master  and  the  circuit  judge  differed  to 
the  extent  of  seven  per  cent,  in  estimating  their  value.  These  differences  and 
the  reasons  given  furnish  a  strong  illustration  of  the  shadowy  and  unsubstan- 
tial character  of  the  claim. 

The  master  reaches  his  conclusion  by  finding  for  what  sum  the  contractors 
were  willmg  to  do  the  work  in  cash,  for  what  sum  they  would  do  the  same 
work  for  guarantied  bonds,  and  from  these  facts  he  reaches  a  conclusion  of 
the  cash  value  of  the  bonds  as  estimated  by  the  parties.  lie  argues  further 
that,  if  not  actually  worth  eighty-five  cents,  they  might  have  been  so  placed 
by  the  contractors  as  to  be  worth  that  rate  to  them.  The  learned  judge,  on 
the  other  hand,  repudiates  these  views,  and  says  that  the  question  is  not  what 
the  parties  estimated  the  bonds  to  be  worth,  as  they  might  have  been  and 
most  likely  were  mistaken  in  their  estimate  of  value,  but  that  the  sole  question 
is  the  market  value. 

The  answer  to  the  argument  of  the  master  appears  to  be  a  good  one,  but 
we  think  the  argument  of  the  judge  is  no  sounder.  How  can  there  be  a  cor- 
rect market  value  of  that  which  never  existed?  A.  contracts  to  deliver  to  B., 
on  the  first  day  of  October,  one  thousand  bushels  of  merchantable  winter 
wheat.  He  delivers  the  quantity  of  wheat,  but  it  is  spring  wheat,  is  dirty, 
musty  and  unsound.  The  damages,  the  difference  or  value  between  the  article 
agreed  to  be  delivered  and  that  actually  delivered,  are  readily  ascertained. 
The  unsound  wheat  is  there,  and  the  sound  merchantable  wheat  is  there.  But 
it  would  be  very  difficult  to  estimate  these  damages  if  sound  wheat  had  never 
been  bought  or  sold ;  if,  in  fact,  it  had  never  existed.  It  would  have  been 
equally  ditficult  if  the  value  of  standard  wheat  should  be  claimed  to  be  more 
valuable  when  held  by  one  man  than  when  held  by  another.  By  this  is  meant 
to  indicate  the  uncertainty  and  unknown  character  of  what  is  termed  a  sinking 
fund  set  apart  for  that  purpose  by  the  city  of  Memphis.  This  uncertainty  is 
well  illustrated  by  the  evidence  of  the  witnesses  before  quoted.  Mr.  Elder  says 
that  if  ''the  sinking  fund  had  been  actually  provided  and  placed  in  the  hands 
of  a  trustee,  such  bonds  would  have  been  worth  from  eighty-five  to  ninety 
cents  on  the  dollar."  But  the  city  did  not  undertake  to  raise  the  sinking  fund 
in  advance,  nor  at  any  time  to  place  it  in  the  hands  of  a  truster  beyond  their 
own  control.  It  would  have  been  as  easy  to  have  paid  the  cash  as  to  have  done 
this. 

Mr.  Murphy  says :  "  Had  such  fund  been  actually  collected  and  placed  in 
the  hands  of  trustees  of  known  integrity,  and  that  fact  generally  known  by 
the  community  here  and  in  the  eastern  cities,  in  my  opinion  the  bonds  would 
be  readily  sold  from  eighty  to  ninety  cents  on  the  dollar."  The  witnesses  make 
the  value  of  the  sinking  fund  depend  upon  these  conditions:  1st.  It  should 
be  actually  collected  in  advance.  2d.  It  should  be  placed  in  the  hands  of  trust- 
ees. 3d.  These  trustees  should  be  persons  of  known  integrity.  These  condi- 
tions the  city  never  undertook  to  perform.     It  was  not  expected  by  either 
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party  that  the  money  should  be  raised  in  advance,  or  that  it  should  be  beyond 
the  control  of  the  city  when  or  so  far  as  raised.  When  the  city  made  a  pretense 
or  an  attempt  at  raising  snch  a  fund  it  was  only  by  directing  that  a  certain 
portion  of  its  income  should  be  placed  in  the  hands  of  its  own  officers  as  trust- 
ees, and,  of  course,  subject  to  its  own  control.  When  paving  bonds  to  the 
amount  of  $900,000  \^er6  authorized  by  law,  and  were  executed,  the  city  offi- 
cers used  them  at  pleasure  for  the  ordinary  purposes  of  the  city,  regardless  of 
the  special  purpose  for  which  they  were  created.  What  security  had  any  per- 
son that  they  would  not  do  the  same  with  any  sinking  fund  in  their  possession t 
No  time  was  specified  within  which  the  fund  should  be  raised  or  commenced;, 
no  rate  or  proportion  for  any  year  or  years  was  fixed  upon.  It  was  wholly  in- 
definite and  uncertain. 

The  witnesses  were  quite  right  in  their  statement  of  what  constituted  a  val- 
uable sinking  fund.  The  market  value  of  a  bond  security  depends  chiefly  upon 
the  confidence  or  want  of  confidence  in  its  ultimate  payment.  Its  immediate- 
convertibility  enters  largely  into  the  question.  United  States  six  per  cent, 
bonds  sell  at  this  time  at  about  twenty  per  cent,  above  par.  Immediately  pre- 
vious to  the  late  civil  war,  and  during  the  early  part  of  the  contest,  they  sold 
at  prices  ruinously  low.  The  existence  of  the  government  and  the  payment  of 
its  bonds  were  then  doubtful.  The  solvency  and  the  good  faith  of  the  govern- 
ment are  now  undoubted,  and  its  bonds  are  convertible  into  money  as  readily 
as  one  si>ecies  of  money  may  be  converted  into  another.  Seven  per  cent,  bonds 
of  the  state  of  New  York  sell  at  about  seven  per  cent,  above  par.  Missouri 
sixes  sell  at  about  ninetj'-five  per  cent.,  or  five  per  cent,  below  par.  Of  the 
corporate  bonds  of  railroads  secured  by  mortgage,  those  of  the  Chicago,  Bur- 
lington &  Quincy  road  (eight  per  cents)  are  quoted  at  one  hundred  and  ten, 
the  Michigan  Southern  &  Northern  Indiana  (seven  per  cent.)  at  one  hundred 
and  five,  Cleveland  &  Toledo  (seven  percent.)  at  one  hundred  and  three.  The 
accumulation  of  interest  may  make  slight  difference  in  some  instances,  as 
exemption  from  taxation  may  enhance  the  price  of  United  States  securities^ 
These  references  are  made  to  show  how  variable  and  beyond  any  principle  of 
calculation  is  the  market  price  of  securities,  each  as  good  as  securities  can  well 
be.  The  genuine  recognized  bond  of  the  state  of  New  York  affords  as  com- 
plete security  for  the  return  of  the  principal  and  the  regular  payment  of  tho 
interest  as  does  a  United  States  bond,*but  although  bearing  one  per  cent* 
greater  interest,  its  selling  pr»ce  is  thirteen  per  cent,  less  than  that  of  a  United 
States  bond.  Liability  to  taxation  can  explain  but  a  small  portion  of  this  dif- 
ference. Corporate  bonds,  as  perfect  in  their  character  as  such  securities  can 
be,  show  a  like  variation.  Memphis  city  bonds  of  the  ordinary  character  sold 
at  about  fifty  cents  on  the  dollar  at  the  time  the  present  bonds  were  issued. 
No  man  can  undertake  to  say  that  this  price  would  be  essentially  increased,  or 
how  much,  by  a  sinking  fund  like  that  we  have  discussed. 

The  value  of  a  Memphis  city  bond,  guarantied  by  a  sinking  fund  of  the  city, 
depended  first  upon  a  conSdence  or  want  of  confidence  in  the  resources  of  the 
city.  If  it  was  absolutely  unable  to  pay  its  debts,  a  promissory  sinking  fund 
would  not  raise  its  credit  to  any  perceptible  extent.  The  value  dependvid  next 
upon  the  public  estimate  of  the  honesty  and  good  faith  of  those  having  tho 
city  affairs  in  charge.  If  they  were  tricky,  dishonest  and  unprincipled  persons, 
who  would  not  scruple  to  misapply  or  pervert  a  sinking  fund,  their  bonds 
would  be  of  little  value.  A  dishonest  person  is  an  unsafe  debtor.  There  is 
no  satisfactory  evidence  of  the  resources  of  the  city,  and  certainly  no  satisfac- 
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tory  evidence  that  a  sinking  fund  would  be  of  any  practical  value  to  the  bond- 
holders. The  city  was  liable  for  the  face  of  the  bonds  in  any  event,  and  that 
was  all  there  was  of  the  obligation.  We  are  of  the  opinion,  upon  this  view  of 
the  contract  before  us,  that  there  was  no  legal  standard  by  which  the  damages 
claimed  could  be  measured,  and  no  legal  evidence  that  such  damages  existed. 
The  principles  and  ideas  upon  which  the  alleged  damages  are  claimed  cannot 
be  reduced  to  a  money  standard.  They  do  not  form  the  subject  of  legal  cal- 
culation in  dollars  and  cents. 

2d.  We  think  that  Brown  &  Co.  are  not  now  at  liberty  to  claim  damages  for 
the  non-existence  of  the  sinking  fund.  They  were  quite  aware  of  the  pro- 
vision in  the  contract  for  the  sinking  fund.  They  knew  that  this  provision  had 
not  been  made;  they  received  the  bonds  as  a  performance,  without  objection 
or  protest,  and  made  no  demand  that  this  provision  should  be  complied  with. 
They  have  never  offered  to  return  the  bonds;  they  are  now  outstanding,  a 
valid  claim  against  the  city  to  their  face.  This  was  a  waiver.  Reed  v.  Ran- 
dall, 29  N.  Y.,  358. 

3d.  They  negotiated  the  bonds.  They  negotiated  the  coupons.  These  secu- 
rities are  still  outstanding  against  the  city.  Whatever  claim  there  may  be  for 
a  sinking  fund,  or  for  damages  for  the  want  of  it,  would  seem  to  belong  to  the 
holders  of  the  bonds,  and  not  to  the  party  to  whom  issued.  The  right  to  a 
fund  for  redemption  of  a  bond,  to  enforce  it  by  maridamua  or  to  ask  damages 
for  its  violation,  is  an  incident  of  the  bond,  attached  to  and  inseparable  from 
it.  Tracy  v.  Talmage,  14  N.  Y.,  162 ;  Oneida  Bank  v.  Ontario  Bank,  21  id.,  490. 
There  cannot  be  a  cause  of  action  in  one  to  recover  the  whole  face  of  the  bond 
and  interest,  and  in  another  to  recover  damages  for  the  want  of  a  collateral 
security  to  the  bond.  The  allowance  of  damages  now  to  Brown  &  Co.  will  be 
no  defense  to  a  claim  for  the  whole  face  of  the  bond,  to  be  made  by  the  holder 
of  it.  The  city  would  thus  be  liable  to  pay  the  face  and  interest  of  the  bond 
to  the  holder  after  having  paid  twenty-eight  par  cent,  to  Brown  &  Co.  for 
the  absence  of  a  guaranty  of  the  payment  of  the  same  bond.  This  cannot  be 
^  sound  law. 

§  2322.  A  city  cannot  he  ccytnpdled  to  pay  extra  fees  to  its  own  counsel  or  to 
other  lawyers  employed  by  a  contractor^  in  the  absence  of  a  specific  agreement  to 

do  so. 

« 

VI.  In  the  accounts  allowed  by  the  master,  and  sustained  by  the  court,  were 
the  following  items,  viz.:  '*4th.  To  cash  paid  as  the  reasonable  value  of  the 
services  of  attorneys  employed  to  prosecute  special  assessments,  by  request  of 
the  city,  $10,000.  5th.  To  the  value  of  services  in  the  collection  of  special 
assessments  or  paving  bills,  without  process  of  law,  by  request  of  the  city, 
J25,000."  The  allowance  of  these  items  constitutes  the  sixth  allegation  of  error. 
The  items  are  closely  akin,  and  may  be  considered  together. 

The  ordinances  of  the  city  of  Memphis  required  that  the  city  attorney  should 
prosecute  all  suits  to  which  the  city  might  be  a  party  or  in  which  it  might  bo 
interested.  By  the  terms  of  the  cash  paving  contracts  it  was  provided  that  the 
accounts  for  the  paving  should  be  made  out  by  the  city  engineer,  and  delivered 
to  the  contractors  for  collection,  and  if  not  piiid  within  ten  days  after  the  pay- 
ment became  due,  '^said  accounts,  or  so  much  as  shall  be  due  and  unpaid,  shall 
be  placed  in  the  hands  of  the  city  attorney  for  collection  under  the  city  char- 
ter." The  duty  of  the  parties  under  this  stipulation  is  plain.  The  contractors 
are  to  collect  the  accounts,  so  far  as  they  are  able  to  do  so,  within  ten  days 
after  the  payment  becomes  due.    They  can  demand  no  compensation  for  this 
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duty,  however  onerous  or  expensive  it  may  be.  It  is  a  duty  imposed  upon 
them  by  the  express  terras  of  the  contract.  After  the  lapse  of  ten  days  the 
burden  is  shifted,  and  the  duty  falls  upon  the  city,  to  proceed  through  the 
agency  of  their  attorney  to  collect  the  accounts.  The  contractors  have  nothing 
to  do  with  this  further  proceeding.  They  are  not  bound  to  employ  other  at- 
torneys, nor  are  they  at  liberty  to  do  so  and  charge  the  expense  to  the  city. 
Taking  the  contract  as  a  guide,  the  matter  seems  too  plain  for  argument. 

But  it  is  said  that  these  services  were  rendered  by  the  contnictors  at  the 
request  of  the  city,  and  that  the  employment  of  the  additional  attorneys  was 
also  at  the  request  of  the  city.  We  think  this  is  not  an  answer  to  the  objec- 
tion. 1st.  This  paving  contract  was  entered  into  under  a  special  and  restricted 
authority,  and  in  a  mode  specifically  pointed  out  by  the  local  law.  The  mayor 
was  authorized  to  advertise  for  twenty  days  for  proposals  for  doing  the  work 
acc:ording  to  the  plans  and  specifications.  The  mayor  and  finance  committee 
vrerej  therefore,  authorized  "  to  make  and  enter  into  a  contract  with  the  lowest 
responsible  bidder  as  to  payments,  time  of  completion,  and  under  such  restric- 
tions as  they  may  think  best."  The  city  engineer  was  then  directed  to  make  a 
plat  of  the  work  to  be  done,  to  lay  before  the  board  an  estimate  of  the  entire 
cost  of  the  improvement  under  the  contract,  marking  upon  each  lot  the  amount 
for  which  it  should  be  liable,  and  which  amount  was  declared  to  be  a  debt  due 
from  the  owner,  and  to  be  a  lien  upon  the  lot. 

This  authority  was  pursued  in  making  the  contract.  Bids  were  sought  by 
advertisement.  Bids  were  made  by  different  parties.  The  bid  of  Taylor,  Mc- 
Bean  &  Co.  was  accepted,  as  the  most  favorable  to  the  city.  The  formal  con- 
tract was  entered  into  under  these  stipulations.  We  think  this  contract  cannot 
be  modified,  as  if  it  were  an  ordinary  contract,  made  under  the  ordinary  mu- 
nicipal authority.  If  the  common  council  can  vary  it  by  assuming  duties  and 
"waiving  obligations  therein  imposed  upon  the  contractors,  in  respect  to  the 
collection  of  the  bills  and  the  employment  of  attorneys,  they  may  do  it  by  in- 
creasing the  price  to  be  paid  for  the  work.  Instead  of  favoring  the  contractors 
to  the  extent  of  $35,000,  as  is  proposed  in  the  present  instance,  they  may  give 
them  unlimited  favors.  This  idea  is  in  hostility  to  the  entire  scheme  of  adver- 
tising for  bids,  contracting  with  the  lowest  bidder,  fixing  the  amount  of  the 
debt  and  lien  of  each  lot  owner.  We  think  the  contract  as  made  must  be 
abided  by.     It  must  be  performed  according  to  its  terms. 

2d.  The  case  fails  to  show  any  variation  of  the  contract  by  authority  of  the 

city.     No  act  of  the  common  council  appears  giving  sanction  to  the  changes 

alleged  to  have  been  made.     "The  mayor  and  the  city  attorney,"  one  of  the 

attorneys  employed  testifies,  "  were  apprised  of  the  extraordmary  efforts  we 

were  making  to  effect  collections  without  suit,  and  approved  the  same  and 

urged  us  to  make  all  possible  efforts.     My  recollection  is  that  the  city  attorney 

advised  the  same  course."    The  city  engineer,  Mr.  Ballard  and  Mr.  Brown,  all 

testify  on  this  subject.     In  no  instance  is  there  any  other  evidence  of  authority 

than  that  the  mayor  and  city  attorney  urged  them  to  make  great  efforts  in  the 

collections,  and  advised  them  to  retain  counsel  in  looking  up  titles  and  to  aid 

in  bringing  suits.     It  is  not  suggested  even  that  the  finance  committee,  which 

was  the  agent  of  the  city  in  making  the  contract,  advised  or  assented  to  any 

change  in  its  terms.     We  think  that  a  contract  entered  into  with  the  solemni- 

ties  observed  in  the  present  instance  cannot  be  modified  upon  the  evidence  of 

authority  here  referred  to.     There  is  no  evidence  that  the  city  ever  assented  to 

the  change.    Carroll  v,  St.  Louis,  12  Mo.,  44i;  Butler  v,  Charlestown,  7  Gray,  12; 
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Clough  V.  Hart,  11  Am.  L.  Eeg.  (N.  S.),  95 ;  Halstead  v.  Mayor  of  New  iTork,  3 
Comst.,430. 

§  2233.  Where  no  exception  is  taken  to  a  reference  to  the  master  at  the  time  it 
is  rtiade^  such  objection  cannot  be  entertained  afterwards. 

VII.  It  is  also  alleged  as  error  that  before  the  cause  was  ready  for  a  decree, 
and  without  settling  the  rights  of  the  parties,  the  court  referred  it  to  a  master 
for  an  account,  and  the  master  took  and  stated  the  account  under  his  own  view 
of  the  law  and  the  facts,  and  virtually  decided  the  case  instead  of  the  court. 

In  November,  1870,  Messrs.  Brown  &  Co.  moved  for  an  order  of , reference 
npon  the  notice  already  set  out.  No  exception  was  taken  to  the  order  of  ref- 
erence. No  exception  was  taken  before  the  master.  All  the  evidence  was  pre- 
sented that  was  desired  by  either  party.  Full  justice  in  this  respect  was 
attained,  and  we  are  of  the  opinion  that  this  allegation  of  error  is  not  well 
grounded.  Field  v.  Holland,  6  Cranch,  25;  Story  v.  Livingston,  13  Pet,  359; 
2  Smith's  Ch.  Pr.,  372;  Troy  Iron  &  Nail  Factory  v.  Corning,  6  Blatch.,  328. 

The  result  of  our  opinion  is  that  the  judgment  is  correct,  except  as  to  the 
items  hereinbefore  discussed  —  of  $89,608  damages  for  the  want  of  a  sinking 
fund,  of  $10,000  for  the  services  of  attorneys,  and  $25,000  for  the  plaintiff's 
services  in  collecting  the  bills  for  paving.  As  to  these  there  was  error.  Decree 
reversed,  and  the  case  remitted  to  the  circuit  court,  with  directions  to  enter  a 
decree  in  accordance  with  these  views. 

MERIWETHER  v.  GARRETT. 
(12  Otto,  478-583.    1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  Western  District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  delivered  by  Mr.  Justice  Field. 

§  22  3  4*  Property  held  for  public  uses  not  liable  to  be  taken  for  debts  of  a  city. 

Opinion  by  WArrE,  C.  J. 

1.  Property  held  for  public  uses,  such  as  public  buildings,  streets,  squares, 
parks,  promenades,  wharves,  landing-places,  fire-engines,  hose  and  hose-carriages, 
engine-houses,  engineering  instruments,  and  generally  everything  held  for  gov- 
ernmental purposes,  cannot  bo  subjected  to  the  payment  of  the  debts  of  the 
city.  Its  public  character  forbids  such  an  appropriation.  Upon  the  repeal  of 
the  charter  of  the  city,  such  property  passed  under  the  immediate  control  of 
the  state,  the  power  once  delegated  to  the  city  in  that  behalf  having  been  with- 
drawn. 

§  2225.  Private  property  of  citizens  not  liable  on  execution. 

2.  The  private  property  of  individuals  within  the  limits  of  the  territory  of 
the  city  cannot  be  subjected  to  the  payment  of  the  debts  of  the  city,  except 
through  taxation.  The  doctrine  of  some  of  the  states,  that  such  property  can 
be  reached  directly  on  execution  against  the  municipality,  has  not  been  gener- 
ally accepted. 

§  2226.  Taxing  power  is  legislative. 

3.  The  power  of  taxation  is  legislative,  and  cannot  be  exercised  otherwise 
than  under  the  authority  of  the  legislature. 

§2227.  A  court  of  cJiancery  cannot  order  the  collection  of  taxes. 

i.  Taxes  levied  according  to  law  before  the  repeal  of  the  cliarter,  other  than 
such  as  were  levied  in  obedience  to  the  special  requirement  of  contracts  entered 
into  under  the  authority  of  law,  and  such. as  were  levied  under  judicial  direc- 
tion for  the  payment  of  judgments  recovered  against  the  city,  caunot  be  col- 
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lected  through  the  instramentality  of  a  court  of  chancdry  at  the  instance  of 
the  creditors  of  the  city.  Such  taxes  can  only  be  collected  under  authority 
from  the  legislature.  If  no  such  authority  exists,  the  remedy  is  by  appeal  to 
the  legislature,  which  alone  can  grant  relief.  Whether  taxes  levied  in  obedi- 
ence to  contract  obligations,  or  under  judicial  direction,  can  be  collected  through 
a  receiver  appointed  by  a  court  of  chancery,  if  there  be  no  public  officer  charged 
with  authority  from  the  legislature  to  perform  that  duty,  is  not  decided,  as  the 
case  does  not  require  it. 

§  2228.  Power  and  duty  of  receiver  and  back-tax  collector. 

5.  The  receiver  and  back-tax  collector  appointed  under  the  authority  of  the 
act  of  March  13,  1S79,  is  a  public  officer,  clothed  with  authority  from  the  leg- 
islature for  the  collection  of  the  taxes  levied  before  the  repeal  of  the  charter. 
The  funds  collected  b}^  him  from  taxes  levied  under  judicial  direction  cannot  be 
appropriated  to  any  other  uses  than  those  for  which  they  were  raised.  He,  as 
well  as  any  another  agent  of  the  state  charged  with  the  duty  of  their  collection, 
can  be  compelled  by  appropriate  judicial  orders  to  proceed  with  the  coUoctioa 
of  such  taxes  by  sale  of  property  or  by  suit  or  in  any  other  way  authorized  by 
law,  and  to  apply  the  proceeds  upon  the  judgments. 

6.  The  bills  in  this  case  cannot  be  amended  so  as  to  obtain  relief  against  the 
receiver  and  back-tax  collector,  without  m.iking  an  entirely  new  suit.  They 
were  not  framed  with  a  view  to  any  such  purpose 

7.  T-he  decree  of  the  court  below  is  reversed. 

8.  The  cause  is  remanded,  with  instructions  to  dismiss  the  bills,  without 
prejudice.  If,  on  the  settlement  of  the  accounts  of  the  receiver  herein,  it  shall 
be  found  he  has  any  money  in  his  hands  collected  on  taxes  levied  under  judicial 
direction  to  pay  judgments  in  favor  of  any  persons  who  have  become  parties 
to  this  suit,  an  order  may  be  made  directing  its  appropriation  to  the  payment 
of  such  judgment. 

Upon  the  first,*  second,  third  and  fifth  of  these  propositions  the  judgment  of 
the  court  is  unanimous.  Upon  the  fourth,  sixth,  seventh  and  eighth  it  is  by  a 
majority  only. 

Opinion  by  Mr.  Justice  Field. 

Mr.  Justice  Miller,  Mr.  Justice  Bradley  and  myself  concur  in  the  judgment 
rendered,  but,  as  the  judgment  is  not  accompanied  by  a  statement  of  the  reasons 
on  wiiich  it  is  founded,  I  proceed  to  state  those  which  have  controlled  us. 

Statement  of  FAors. —  In  January,  1879,  the  city  of  Memphis,  in  the  state  of 
Tennessee,  was  financially  in  a  bad  condition.  She  had  been  for  many  3'ears  a 
municipal  corporation,  and  was  invested  with  the  ordinary  powers  of  such 
bodies  to  make  contracts  and  incur  obligations  for  municipal  purposes,  and  to 
levy  and  collect  taxes  to  meet  her  expenditures.  Her  authorities  were  also  at 
different  times  specially  empowered  by  the  legislature  of  the  state  to  subscribe 
for  stock  in  railroad  corporations,  to  aid  in  the  construction  of  lines  of  railway 
leadmg  to  and  from  the  city,  and  to  issue  interest- bearing  bonds  for  the  amount 
subscribed;  also  to  issue  bonds  of  like  character  to  raise  the  means  to  erect 
water-works,  construct  pavements,  and  mike  ''any  public  improvements"  that 
might  be  necessary,  and  to  acquire  property  for  the  public  use  of  the  city.  In- 
deed, the  powers  conferred  at  various  times  upon  the  authorities  to  undertake 
public  works,  and  engage  in  enterprises  for  the  benefit  of  the  city,  were  as 
large  as  the  supposed  necessities  of  a  municipality  with  great  expectations  of 
future  growth  could  suggest;  and  these  powers  appear  to  have  been  exercised 
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with  a  liberality  proportionate  to  the  expectations.  Taxes  were  levied  to  meet 
the  consequent  expenditares  of  the  city  and  the  interest  on  her  bonds,  but  these 
were  not  always  enforced  with  the  readiness  with  which  the  obligations  were 
incurred. 

The  record  shows  that  for  several  years  preceding  1879  not  more  than  three- 
fifths  of  the  annual  taxes  were  collected.  Whether  this  arose  from  the  vicious- 
ness  of  the  system  of  taxation  adopted,  or  the  inefficiency  of  the  officers  of 
collection,  is  immaterial.  Probably  it  arose  partly  from  both  causes.  The 
natural  result  followed:  the  revenues  received  became  insufficient  to  meet  the 
just  claims  of  creditors;  obligations  were  not  paid  as  they  matured ;  coupons  for 
interest  on  bonds  were  not  provided  for;  the  city  was  in  default  for  much  of 
the  principal  and  all  of  the  interest  of  her  indebtedness:  she  was  insolvent. 
Suits  were  soon  commenced  against  her  by  creditors;  some  in  the  federal 
courts,  some  in  the  state  courts;  and  from  the  federal  courts  in  several  cases  a 
mandamv^  was  issued  to  the  authorities  of  the  city  to  levy  a  special  tax  for  the 
payment  of  judgments  recovered.  With  taxes  uncollected,  debts  maturing,  and 
both  principal  and  interest  unprovided  for;  with  numerous  suits  commenced 
and  more  threatened ;  with  credit  gone  and  the  property  of  her  citizens  already 
subjected  to  burdens  difficult  to  be  borne, —  the  city  was  in  a  condition  out  of 
which  she  was  almost  helpless  to  extricate  herself. 

While  the  city  was  thus  burdened  with  debts  and  pursued  by  creditors,  the 
state  interfered;  and  on  the  29th  of  January,  1879,  repealed  the  charter  of  the 
city,  took  the  immediate  control  and  custody  of  her  public  pro|)erty,  and  after- 
wards assumed  the  collection  of  the  taxes  levied,  and  their  application  to  the 
payment  of  her  indebtedness. 

The  repealing  act  was  in  terms  general,  and  applied  to  all  municipal  corpora- 
tions in  the  state  having  thirty-five  thousand  inhabitants  at  the  date  of  its  pas- 
sage, to  be  ascertained  by  the  governor,  and  declared  by  his  proclamation. 
The  city  of  Memphis  had  that  number  of  inhabitants;  and  it  was  so  proclaimed 
by  the  governor.  The  act  not  only  repealed  the  charters  of  all  such  corpora- 
tions, with  their  amendments,  but  declared  that  all  municipal  offices,  held  under 
them,  were  abolished;  that  the  population  within  their  territorial  limits  were  re- 
solved back  into  the  body  of  the  state;  that  all  power  of  taxation  in  any  form 
previously  invested  in  their  authorities  was  withdrawn  and  reserved  to  the  leg- 
islature; and  that  the  public  buildings,  squares,  promenades,  wharves,  streets, 
alleys,  parks,  fire-engines,  hose  and  carriages,  engine-houses,  engineer  instru- 
ments, and  all  other  property,  real  and  personal,  previously  used  for  municipal 
purposes,  were  transferred  to  the  custody  and  control  of  the  state,  to  remain 
public  property  as  previously  it  always  had  been. 

On  the  same  day  with  the  passage  of  the  repealing  act,  the  legislature  passed 
another  act  to  establish  taxing  districts  in  the  state,  and  to  provide  the  means 
for  their  local  government.  It  declared  that  the  several  communities  embraced 
in  the  territorial  limits  of  the  repealed  corporations,  and  of  such  other  cor- 
porations as  might  surrender  their  charters  under  the  act,  were  created  taxing 
districts  in  order  to  provide  the  means  of  local  government  for  their  peace, 
safety  and  general  welfare;  that  the  necessary  taxes  for  the  support  of  the  gov- 
ernments thus  established  should  be  imposed  directly  by  the  general  assembly, 
and  not  otherwise;  that  in  administering  the  affairs  and  providing  the  means 
of  local  government  the  following  agencies  and  instrumentalities  were  estab- 
lished,—  namely,  a  board  of  fire  and  police  commissioners;  a  committee  on 

ordinances  or  local  laws,  to  be  known  sis  the  legislative  council  of  the  taxing  dis- 
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trict;  a  board  of  health,  and  a  board  of  public  works;  and  it  prescribed  ia 
detail  the  duties  and  powers  of  these  local  agencies.  The  act  prohibited  the 
commissioners  from  issuing  any  bonds,  notes,  scrip,  or  other  evidences  of  ia- 
debtedness,  or  from  contracting  for  work,  material  or  services  in  excess  of  the 
amount  levied  for  them  for  that  year;  and  declared  that  no  property,  real  or 
personal,  held  by  them  for  public  use  should  ever  be  subject  to  execution,  at- 
tachment or  seizure  under  any  legal  process  for  any  debt  created  by  them;  that 
all  taxes  due,  or  moneys  in  the  hands  of  the  county  trustee  or  on  deposit, 
should  be  exempt  from  seizure  under  attachment,  execution,  garnishment,  or 
other  legal  process.  It  also  declared  that  no  writ  of  mandamu8  or  other  proo- 
'  ess  should  lie  to  compel  them  or  other  governing  agencies  to  levy  any  taxes, 
and  that  neither  the  commissioners,  nor  trustee,  nor  the  local  government, 
should  be  held  to  pay  or  be  liable  for  any  debt  created  by  the  extinct  corpora- 
tions, and  that  none  of  the  taxes  collected  under  the  act  should  ever  be  used 
for  the  payment  of  any  of  said  debts.  The  act  also  declared  that  all  the  prop- 
erty previously  used  by  the  corporations  for  purposes  of  government  was  trans- 
ferred to  the  custody  and  control  of  the  board  of  commissioners  of  the  taxing 
districts,  to  remain  public  property  for  the  uses  to  which  it  had  previously  been 
applied,  and  that  all  indebtedness  for  taxes  or  otherwise,  whether  in  litigation 
or  not,  due  to  the  extinct  municipalities,  should  vest  in  and  become  the  prop- 
erty of  the  state,  to  be  disposed  of  for  the  settlement  of  their  debts  as  should 
thereafter  be  provided  by  law. 

On  the  13th  of  March  following  such  provision  was  made.  By  an  act  passed 
by  the  legislature  on  that  day,  the  governor  was  directed  to  appoint  an  officer 
for  municipal  corporations  whose  charters  had  been  repealed  under  the  first 
act  mentioned,  or  might  be  subsequently  surrendered,  to  be  known  as  a  receiver 
and  back-tax  collector.  It  required  him  to  take  possession  of  all  books,  papers 
and  documents  pertaining  to  the  assessment  and  collection  of  taxes  which  had 
been  levied  at  the  time  of  the  repeal  of  the  charters.  It  ordered  him  to  file  a 
bill  in  the  chancery  court  of  the  county  in  which  the  corporation  was  situated, 
in  the  name  of  the  state,  in  behalf  of  all  creditors  against  all  its  delinquent 
tax  payers,  and  provided  that  taxes  assessed  prior  to  1875  might  be  settled  in 
the  valid  indebtedness  of  the  extinct  municipality,  whether  due  or  not,  and 
that  the  receiver  should  receive  evidences  of  such  indebtedness  at  certain  desig- 
nated rates.  It  also  prohibited  him  from  coercing  payment  of  a  greater  sum 
than  one-fifth  of  the  taxes  in  arrears  annually,  so  as  to  distribute  the  whole 
through  five  equal  annual  instalments,  commencing  from  his  appointment  and 
qualification.  It  authorized  the  chancery  court  to  enforce  all  liens  upon  prop- 
erty for  the  payment  of  taxes,  and  to  order  all  sales  necessary  for  their  collec- 
tion; and  to  settle  and  adjust  all  equities,  priorities  and  liens;  and  to  give  to 
the  defendants  and  creditors  all  the  relief  which  might  be  given  if  there  were 
as  many  separate  suits  as  there  were  creditors  and  delinquent  tax-payers.  It 
provided  that  the  taxes  as  collected  should  be  paid  into  the  state  treasury,  *and 
be  paid  out  to  parties  entitled  to  receive  them,  as  adjudged  by  the  chancery 
court,  upon  the  warrant  of  the  receiver,  countersigned  by  sthe  chancellor.  It 
required  the  receiver,  in  paying  the  money  collected  into  the  treasury,  to  dis- 
tinguish the  sources  whence  it  was  derived,  showing  the  amount  from  each 
special  and  general  tax,  so  that  they  might  be  kept  separate,  and  be  paid  out 
to  creditors  according  to  the  priority,  lien  or  equity  determined.  The  act  was 
accompanied  with  a  proviso  that  it  should  not  interfere  with  any  vested  rights 

entitling  parties  to  a  speedy  collection.     On  the  passage  of  the  repealing  act 

894 


MUNICIPAL  DEBTS.  §  2228- 

th  ere  was  a  large  amount  of  uncollected  taxes,  which  had  been  levied  upon 
property  in  the  city  of  Memphis,  such  as  taxes  to.  pay  certain  specified  credit- 
ors under  writs  of  mandamus^  a  special  tax  to  pay  interest  upon  bonds,  a 
special  sinking  fund  tax,  a  school  tax,  a  wharfage  tax,  a  tax  upon  merchants 
to  pay  police  and  firemen,  a  tax  to  pay  interest  upon  bonds  issued  to  certain 
railroads,  and  a  tax  for  general  purposes  of  government.  Under  the  provisions 
of  the  act  of  March  13th,  the  defendant,  Minor  Meriwether,  was  appointed  by 
the  governor  receiver  and  back-tax  collector  of  that  city.  He  accepted  the 
appointment,  and  proceeded  at  once  to  the  performance  of  his  duties. 

The  day  previous  to  the  passage  of  the  act  repealing  the  charter  of  Memphis, 
and  probably  in  anticipation  of  the  contemplated  legislation  of  the  state, 
Bobert  Garrett  and  others,  creditors  of  the  corporation,  filed  a  bill  against  the 
city,  alleging  in  substance  that  the  city  owed  them  over  $100,0v)0,  upon  much  of 
which  they  had  recovered  judgments  and  obtained  writs  of  mandamua.  to  compel 
the  levy  of  taxes  for  their  pa^'roent;  that  various  writs  of  mandannia  had  beea 
issued  against  the  city  for  over  $350,000 ;  that  through  the  malfeasance  and 
incompetency  of  its  officials  only  about  three-fifths  of  the  taxes  imposed  had 
been  collected,  and  that  this  practice  had  run  through  a  series  of  years,  result- 
ing in  delinquent  taxes  of  about  $2,500,000;  that  the  taxes  levied,  pursuant  to 
the  writs  of  mandamus  issued,  constituted  a  trust  fund  which  could  only  be 
used  for  the  payment  of  the  judgments;  that  the  city  was  a  trustee  for  the 
same,  ^nd,  although  requested  to  press  the  collection,  had  neglected  to  do  ko, 
and  that  this  neglect  was  a  fraud  on  the  complainants  relievable  in  a  court  of 
equity.  It  also  set  up  that  the  legislature,  by  an  act  of  the  19th  of  March, 
1877,  had  authorized  the  chancery  court  of  the  state  to  appoint  a  receiver  to 
take  charge  of  the  affairs  of  the  city,  upon  application  of  creditors  owning 
demands  against  her  exceeding  $100,000,  when  it  was  made  to  appear  that 
writs  of  viandamus  had  been  issued  against  her  to  enforce  debts  against  the 
city  amounting  to  over  $S50,000 ;  and  averring  that  the  court  bad  jurisdiction, 
both  upon  general  principles  of  jurisprudence  and  by  authority  of  that  act, 
the  bill  prayed  the  appointment  of  a  receiver  to  take  charge  of  the  assets  of 
the  city,  including  its  tax-books  and  bills  for  unpaid  taxes  and  to  collect  the 
taxes  levied,  for  the  purpose  of  paying  the  judgments.- 

After  the  repealing  act  was  passed,  the  complainants  filed  a  supplementary 
bill  setting  up  the  passage  of  the  act,  alleging  its  invalidity,  and  repeating  its 
prayer  for  the  appointment  of  a  receiver.  Subsequently  several  other  parties 
instituted  like  suits  against  the  city.  All  the  suits  were  in  February,  1879, 
consolidated  into  one  without  objection,  and  by  amendment  to  it,  in  April  fol- 
lowing, Meriwether,  the  receiver  appointed  by  the  governor,  was  made  a 
defendant,  as  also  sundry  parties  upon  whose  property  taxes  had  been  levied. 
With  the  consolidation  a  receiver  of  the  assets  and  property  of  the  city  was 
appointed  to  hold  and  dispose  of  the  same  under  the  direction  of  the  court; 
and  he  immediately  qualified,  and  proceeded  to  take  possession,  so  far  as  prac- 
ticable, of  the  property  and  assets,  and  to  exercise  the  powers  with  which  he 
was  invested.  To  the  bill  as  consolidated  and  amended  a  demurrer  was  inter- 
posed by  the  defendants,  upon  which  several  questions  arose,  on  which  the 
judges  of  the  circuit  court  were  divided  in  opinion.  The  prevailing  opinion  of 
the  presiding  judge  being  against  the  demurrer,  it  was  overruled,  and  the  de- 
fendants electing  to  stand  upon  it,  judgment  final  was  rendered  in  favor  of  the 
complainants,  from  which  the  defendants  have  appealed  to  this  court. 

The  receiver  appointed  by  the  court  was  invested  with  larger  powers  thau 
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probably  any  officer  of  a  court  was  ever  before  intrusted  with.  He  was  re- 
quired to  demand,  receive  and  take  possession  of  all  the  assets  and  property  of 
the  city  of  Memphis,  including  real  and  personal  property,  and  debts  due  to  it 
and  taxes  which  had  been  previously  levied,  except  the  taxes  appearing'  on 
the  tax- books  for  the  year  1878,  for  which  special  provision  was  made;  and 
except,  also,  the  public  highways  of  the  city,  the  public  squares,  the  public 
landings  and  wharves,  the  hospital,  and  certain  property  used  in  connection 
with  it,  and  property  of  the  lire,  engineer  and  police  departments,  and  the 
taxes  levied  for  the  support  of  the  public  schools,  which  excepted  articles  ho 
was  not  to  take  possession  of  or  interfere  with  until  the  further  order  of  the 
court.  It  does  not  appear  that  the  court  entertained  any  doubt  that  it  could 
at  some  future  time  place  all  this  public  property  in  the  bands  of  its  receiver, 
as  its  subsequent  decree  shows.  The  receiver  was  also  required  to  take  posses- 
sion of  all  the  tax-books  of  the  city  on  which  unpaid  taxes  were  charged,  except 
the  tax-books  for  the  year  1878;  and  also  all  the  safes,  books,  papers,  desks, 
office  furniture  and  other  property  belonging  to  the  offices  of  mayor,  comp- 
troller, register,  treasurer,  tax  collector,  inspector  and  city  attorney,  necessary  lo 
the  discharge  of  his  duties  as  receiver,  and  of  the  buildings  m  which  the  general 
council  of  the  city  had  previously  assembled,  and  the  property  in  and  belong- 
ing to  such  buildings  not  previously  excepted,  and  keep  them  subject  to  the 
order  of  the  court;  and  parties  having  possession  or  control. of  such  property, 
or  any  part  of  it,  were  required  to  surrender  the  same  to  him  on  demand. 

By  the  order  appointing  the  receiverj  the  trustee  of  Shelby  county,  within 
which  the  city  of  Memphis  is  situated,  was  required  to  pay  over  to  him  all  the 
moneys  he  had  on  hand  collected  for  taxes  levied  by  the  city  for  the  year  1878, 
except  such  as  were  levied   for  the  support  of  public  schools.     The  former 
treasurer  of  the  city  was  also  required,  with  the  like  exception,  to  turn  over 
to  the  receiver,  on  demand,  all  the  money  in  bis  hands  or  on  deposit  in  the 
German  National  Bank,  received  for  the  citv.    The  mavor  of  the  citv  was 
also  to  pay  over  to  him  any  money,  and  deliver  to  him  any  property,  belonging 
to  the  city,  and  the  papers  and  vouchers  necessary  for  the  discharge  of  the  re- 
ceiver's duties;  and  the  clerk  of  the  county  of  Shelby  was  also  to  pay  over 
any  moneys  received  by  him  on  account  of  the  redemption  of  property  sold 
for  taxes  due  the  city.     The  receiver  was  also  required  to  lease  the  projierty  of 
which  he  might  have  possession  from  month  to  month,  and  to  collect  the  rents 
and  hold  the  same  subject  to  the  order  of  the  court;  and,  if  he  found  it  neces- 
sary, he  was  authorized  to  bring  actions  at  law  or  suits  in  equity  against  par- 
ties indebted  to  the  city,  or  for  any  tax  or  taxes  appearing  on  the  tax- books, 
and  to  enforce  any  specific  liens  on  the  property,  real  or  personal,  for  the  pay- 
ment of  such  taxes;  and  to  employ  as  many  clerks  and  assistants  as  he  might 
deem  necessary ;  to  make  use  of  the  buildings  and  offices  in  the  city  hall,  and 
of  such  safes,  desks,  tables,  chairs,  and  other  furniture  and  property  of  the 
city  as  he  might  need;  to  buy  and  pay  for  necessary  books,  stationery,  fuel  and 
lights,  and  whatever  else  might  be  necessary  to  fit  his  office  or  offices  for  use 
to  enable  him  to  discharge  his  duties;  to  insure  any  property,  real  or  personal, 
Tvhich  might  come  into  his  hands,  when  he  thought  prudent  to  do  so;  to  em- 
ploy one  or  more  attorneys,  if  necessary,  to  conduct  the  prosecution  or  defense 
of  suits  that  he  might  find  necessary  to  bring  or  defend  under  the  authority 
conferred  by  him.     Other  powers  were  also  vested  in  the  receiver,  but  what 
has  already  been  said  is  enough  to  show  the  extraordinary  character  of  those 

conferred  and  of  the  duties  imposed  upon  him.     lie  was,  in  fact,  invested  with 
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the  administration  of  the  financial  affairs  of  the  city,  so  far  as  might  be  neces- 
sary for  the  collection  of  taxes  and  debts  and  disposing  of  the  property  of  the 
city  to  pay  the  claims  of  creditors.  Executive  and  administrative  functions 
were  'nvested  in  him  which,  it  has  not  been  supposed,  could  adequately  be 
performed  by  the  same  person  in  any  government  of  a  city  properly  conducted. 

The  decree  adjudged  that  the  complainants  in  the  several  suits,  and  other 
creditors  who  had  made  themselves  parties  by  leave  of  the  court,  or  who  might 
thereafter  make  themselves  parties,  should  recover  from  the  city  the  several 
debts  due  them  respectively,  the  amounts  to  be  thereafter  fixed  by  the  court, 
and  that  all  the  assets  and  property  of  the  city,  "  of  every  description,"  or  so 
much  thereof  as  might  be  necessary  for  that  purpose,  including  taxes  pre- 
viously assessed  and  remaining  unpaid  and  due  the  city,  should  be  applied  to 
the  payment  of  their  debts.  The  decree  also  adjudged  that  the  receiver  should 
retain  possession  of  all  the  assets  and  property,  books,  papers  and  writings 
previously  placed  in  his  bands  to  be  disposed  of  as  the  court  might  order  in 
the  progress  of  the  suit,  and  that  he  proceed  to  collect  the  assets  and  property 
in  the  manner  directed  by  previous  orders  for  the  payment  of  the  debts.  It 
also  enjoined  the  defendant.  Minor  Meriwether,  the  receiver  and  back-tax  col- 
lector appointed  by  the  governor  of  the  state,  from  takmg  possession  of,  col- 
lecting, or  attempting  to.  collect,  suiqg  for,  or  in  any  way  interfering  with,  the 
assets  and  property,  books,  papers  and  writings  in  the  possession  of  the  re- 
ceiver of  the  court.  And  the  decree  further  adjudged  that  all  the  property 
within  the  limits  of  the  territory  of  the  city  of  Memphis  was  liable  and  might 
be  subjected  to  the  payment  of  all  the  debts  of  the  city,  and  that  such  liability 
would  be  enforced  thereafter,  from  time  to  time,  in  such  manner  as  the  court 
might  direct. 

This  decree  is  manifestly  erroneous  in  its  main  provisions.  It  proceeds  upon 
the  theory  that  the  property  of  every  description  held  by  the  municipality  at 
the  time  of  its  extinction,  whether  held  in  its  own  right  or  for  public  uses,  in- 
cluding also  in  that  designation  its  uncollected  taxes,  were  chargeable  with 
the  payment  of  its  debts,  and  constituted  a  trust  fund,  of  which  the  circuit 
court  would  take  possession  and  enforce  the  trust;  and  that  the  private  prop- 
erty of  the  inhabitants  of  the  city  was  also  liable,  and  could  be  subjected  by 
the  circuit  court  to  the  payment  of  its  debts.  In  both  particulars  the  theory  is 
radically  wrong. 

§  2229.  The  right  of  a  state  to  repeal  a  municipal  charter. 

The  right  of  the  state  to  repeal  the  charter  of  Memphis  cannot  be  questioned. 
Municipal  corporations  are  mere  instrumentalities  of  the  state  for  the  more 
convenient  administration  of  local  government.  Their  powers  are  such  as  the 
legislature  may  confer,  and  these  may  be  enlarged,  abridged  or  entirely  with- 
drawn at  its  pleasure.  This  is  common  learning,  found  in  all  adjudications  on 
the  subject  of  municipal  bodies  and  repeated  by  text- writers.  There  is  no  con- 
tract between  the  state  and  the  public  that  the  charter  of  a  city  shall  not  be 
at  all  times  subject  to  legislative  control.  All  persons  who  deal  with  such 
bodies  are  conclusively  presumed  to  act  upon  knowledge  of  the  power  of  the 
legislature.  There  is  no  such  thing  as  a  vested  right  held  by  any  individual  in 
the  grant  of  legislative  power  to  them.  United  States  v.  Railroad  Co.,  17 
Wall.,  322;  Commissioners  v.  Lucas,  Treasurer,.  93  U.  S.,  108;  People  w.  Mor- 
ris, 13  Wend.  (N.  T.),  325;  Philadelphia  v.  Fox,  64  Penn.  St.,  169;  Montpelier 
V.  East  Montpelier,  29  Vt.,  12;  Angell  &  Ames^  Corp.  (10th  ed.),  sec.  31;  Dill., 

Mun.  Corp.,  sec.  30;  Cooley,  Const.  Lim.,  192,  193.    By  the  repeal  the  legisla- 
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tive  powers  previously  possessed  by  the  corporation  of  Memphis  reverted  to 
the  state.  A  portion  of  them  the  state  immediately  vested  in  the  new  govern- 
ment of  the  taxing  district,  with  many  restrictions  on  the  creation  of  indebted- 
ness. A  portion  of  them  the  state  retained;  it  reserved  to  the  legislature  all 
power  of  taxation.  It  thus  provided  against  future  claims  from  the  improv- 
idence or  recklessness  of  the  new  govern  mint.  The  power  of  the  state  to 
make  this  change  of  local  gr)vernm(3nt  is  incontrovertible.  Its  subsequent  pro- 
vision  for  the  collection  of  the  taxes  of  the  corporation  levied  before  the  repeal 
of  its  charter,  and  the  appropriation  of  the  proceeds  to  the  payment  of  its 
debts,  remove  from  the  measure  any  imputation  that  it  was  designed  to  enablo 
the  city  to  escape  from  its  just  liabilities. 

§  2230.  Consequences  of  a  repeal  of  a  municipal  charter. 

But  while  the  charter  of  a  municipal  cor)x>ration  may  be  repealed  at  the 
pleasure  of  the  legislature,  where  there  is  no  inhibition  to  its  action  in  the  oon« 
Btitution  of  the  state,  the  lawful  contracts  of  the  corporation,  made  whilst  it 
was  in  existence,  may  be  subsequently  enforced  against  property  held  by  it,  ia 
its  own  right,  as  hereafter  described,  at  the  time  of  the  repeal.  In  this  respect 
its  position  is  not  materially  different  from  that  of  a  private  individual,  whose 
property  must,  upon  his  decease,  go  to  the  satisfaction  of  his  debts  before  those 
who  succeed  to  bis  rights  can  share  in  its  distribution.  The  language  used  by 
US  in  the  case  of  Broughton  v.  Pensacola  on  this  subject  is  quoted  by  counsel, 
under  the  impression  that  it  tends  to  sustain  the  position  of  the  complainants. 
We  there  said : 

^'  The  anciqnt  doctrine  that,  upon  the  repeal  of  a  private  corporation,  its 
debts  were  extinguished,  and  its  real  property  reverted  to  its  grantors,  and  its 
personal  property  vested  in  the  state,  has  been  so  far  modified  by  modern  ad- 
judications that  a  court  of  equity  will  now  lay  hold  of  the  propsrty  of  a  dis- 
solved corporation,  and  administer  it  for  the  benefit  of  its  creditors  and 
stockholders.  The  obligation  of  contracts,  made  whilst  the  corporation  was  m 
existence,  survives  its  dissolution,  and  the  contracts  may  be  enforced  by  a  court 
of  equity,  so  far  as  to  subject,  for  their  satisfaction,  any  property  possessed  by 
the  corporation  at  the  time.  In  the  view  of  equity,  its  property  constitutes  a 
trust  fund,  pledged  to  the  ]myment  of  the  debts  of  creditors  and  stockholders; 
and  if  a  municipal  corporation,  upon  the  surrender  or  extinction  in  other  ways 
of  its  charier,  is  possessed  of  any  property,  a  court  of  equity  will  equally  take 
possession  of  it  for  the  banefit  of  the  creditors  of  the  corporation."  93  U.  S., 
266,  268  (§§  2189-90,  supra). 

We  approve  of  the  doctrine  stated  in  this  citation.  It  expresses  what  we 
believe  to  be  sound  law.  It  means  that  whatever  property  a  municipal  cor- 
poration holds  subject  to  the  payment  of  its  debts,  will,  after  its  dissolution,  be 
so  administered  and  applied  by  a  court  of  equity.  It  does  not  undertake  to 
determine  what  is  to  be  deemad  the  property  of  a  municipal  corporation, 
which,  after  the  extinction  of  its  charter,  is  thus  applicable.  In  the  case  from 
which  it  IS  taken,.the  bill  alleged  that  the  city  of  Pensacola,  upon  the  surrender 
of  its  charter,  did  not  possess  any  property,  and,  of  course,  the  quastion  here 
raised  could  not  have  been  before  the  court.  The  question  there  was  as  to  the 
continuation  of  the  city's  liability  under  a  new  organization. 

§  2231.  The  property  of  a  municipal  corporation  tJiat  courts  will  not  suhjeei 
to  tlis  2^ayment  of  its  debts;  i.  e,y  public^  charitable  and  government  buildings. 

What,  then,  is  the  property  of  a  municipal  corporation,  which,  upon  its  dis- 
solution, a  court  of  equity  will  lay  hold  of  and  apply  to  the  payment  of  its 
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debts?  We  answer,  first,  that  it  is  not  property  held  by  the  corporation  in  trust 
for  a  private  charity,  for  in  such  property  the  corporation  possesses  no  interest 
for  its  own  uses;  and  secondly,  that  it  is  not  property  held  in  trust  for  the 
public,  for  of  such  property  the  corporation  is  the  mere  agent  of  the  state.  In 
its  streets,  wharves,  cemeteries,  hospitals,  court-houses,  and  other  public  build- 
ings, the  corporation  has  no  proprietary  rights  distinct  from  the  trust  for  the 
public.  It  holds  them  for  public  use,  and  to  no  other  use  can  they  be  appro- 
priated without  special  legislative  sanction.  It  would  be  a  perversion  of  that 
trust  to  apply  them  to  other  uses.  The  courts  can  have  nothing  to  do  with 
them,  unless  appealed  to  on  behalf  of  the  public  to  prevent  their  diversion 
from  the  public  use.  The  dissolution  of  the  charter  does  not  divest  the  trust 
so  as  to  subject  property  of  this  kind  to  a  liability  from  which  it  was  previously 
exempt.  Upon  the  dissolution,  the  property  passes  under  the  immediate  con- 
trol of  the  state,  the  agency  of  the  corporation  then  ceasing.  2  Dillon,  Mun. 
Corp.,  sees.  445, 446;  Schaffer  v.  Oadwallader,  36  Penn.  St.,  126;  City  of  Daven- 
port V.  Peoria  Marine  &  Fire  Ins.  Co.,  17  la.,  276;  Askins  v.  Commonwealth^ 
J.  Duv.  (Ky.),  276;  President,  etc.,  v.  City  of  Indianapolis,  12  Ind.,  620. 

§  2232.  Taxes  levied  previously  to  the  dissolution  of  a  corporation  are  not 
assets  for  the  payment  of  its  debts.     Taxes  are  not  debts. 

In  the  third  place,  we  say  that  taxes  previously. levied,  but  not  collected  oa 
the  dissolution  of  the  corporation,  do  not  constitute  its  property;  and  in  the- 
absence  of  statutory  authority  they  cannot  be  subsequently  collected  by  a 
court  of  equity  through  otBcers  of  its  own  appointment,  and  applied  to  the 
pa3'ment  of  the  creditors  of  the  corporation.  Taxes  are  not  debts.  It  was  so 
held  by  this  court  in  the  case  of  Lane  County  v.  Oregon,  7  Wall,  71.  Debts 
are  obligations  for  the  payment  of  money  foundeii  upon  contract,  express  or 
implied.  Taxes  are  imposts  levied  for  the  support  of  the  government,  or  for 
some  special  purpose  authorized  by  it.  The  consent  of  the  tax-i>ayer  is  not 
necessary  to  their  enforcement.  They  operate  in  invitum.  Nor  is  their  nature 
affected  by  the  fact  that  in  some  states  —  and  we  believe  in  Tennessee  —  an 
action  of  debt  may  be  instituted  for  their  recovery.  The  form  of  procedure 
cannot  change  their  character.  City  of  Augusta  v.  North,  67  Me.,  392;  City 
of  Camden  v.  Allen,  2  Dutch.  (N.  J.),  398;  Perry  v.  Washburn,  20  Cal.,  318. 
Nor  are  they  different  when  levied  under  writs  of  mandamus  for  the  payment 
of  judgments,  and  when  levied  for  the  same  purpose  by  statute.  The  levy  in 
the  one  case  is  as  much  by  legislative  authority  as  in  the  other.  The  writs  of 
mandamus  only  require  the  officers  of  assessment  and  collection  to  obey 
existing  law.  In  neither  case  are  the  taxes  liens  upon  property  unless  made 
so  by  statute.  Philadelphia  v.  Greble,  38  Penn.  St.,  339;  Howell  i;.  Phila- 
delphia, id.,  471 ;  2  Dillon,  Mun.  Corp.,  sec.  659.  Levied  only  by  authority  of 
the  legislature,  they  can  be  altered,  postponed  or  released  at  its  pleasure.  A 
repeal  of  the  law  under  which  a  tax  is  levied,  at  any  time  before  the  tax  is 
collected,  generally  puts  an  end  to  the  tax,  unless  provision  for  its  continuance 
is  made  in  the  repealing  act,  though  the  tax  may  be  revived  and  enforced  by 
subsequent  legislation.  We  say  generally,  for  there  are  some  exceptions,  where 
the  tax  provided  is  so  connected  with  a  contract,  as  the  inducement  for  its  execu- 
tion, that  the  courts  will  hold  the  repeal  of  the  law  to  be  invalid  as  impairing  the 
obligation  of  the  contract.  It  is  not  of  such  taxes,  constituting  the  considera* 
tion  of  contracts,  that  we  are  speaking,  but  of  ordinary  taxes  authorized  for 
the  support  of  government,  or  to  meet  some  special  expenditure;  and  these, 
antil  collected, —  being  mere  imposts  of  the  government,  .created  and  continur 
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ing  only  by  the  will  of  the  legislature, —  have  none  of  the  elements  of  prop- 
erty which  can  be  seized  like  debts  by  attachment  or  other  judicial  process 
and  subjected  to  the  payment  of  creditors  of  the  dissolved  corporation.  They 
are  in  no  proper  sense  of  the  term  assets  of  the  corporation.  They  are  only 
the  means  provided  for  obtaining  funds  to  support  its  government  and  pay  its 
debts,  and  disappear  as  such  means  with  the  revocation  of  the  charter,  except 
as  the  legislature  may  otherwise  provide.  When  they  are  collected,  the  moneys 
in  the  hands  of  the  collecting  officer  may  be  controlled  by  the  process  of  the 
courts,  and  applied  by  their  direction  to  the  uses  for  which  the  taxes  were 
levied;  but  until  then  there  is  nothing  in  existence  but  a  law  of  the  state  im- 
posing certain  charges  upon  persons  or  property,  which  the  legislature  may 
change,  postpone  or  release  at  any  time  before  they  are  enforced.  So  long  as 
the  law  authorizing  the  tax  continues  in  force,  the  courts  may,  by  man/lamtis^ 
compel  the  officers  empowered  to  levy  it,  or  charged  with  its  collection,  if 
unmindful  and  neglectful  in  the  matter,  to  proceed  and  perform  their  duty;  but 
when  the  law  is  gone^  and  the  office  of  the  collector  abolished,  there  is  nothing 
upon  which  the  courts  can  act.  The  courts  cannot  continue  in  force  the  taxes 
levied,  nor  levy  new  taxes  for  the  payment  of  the  debts  of  the  corporation. 
The  levying  of  taxes  is  not  a  judicial  act.  It  has  no  elements  of  one.  It  is  a 
high  act  of  sovereignty,  to  be  performed  only  by  the  legislature  upon  consider- 
ations of  policy,  necessity  and  the  public  welfare.  In  the  distribution  of  the 
powers  of  government  in  this  country  into  three  departments,  the  power  of 
taxation  falls  to  the  legislative.  It  belongs  to  that  department  to  determine 
what  measures  shall  be  taken  for  the  public  welfare,  and  to  provide  the  rev- 
enues for  the  support  and  due  administration  of  the  government  throughout  tho 
state  and  in  all  its  subdivisions.  Having  the  sole  power  to  authorize  the  tax, 
it  must  equally  possess  the  sole  power  to  prescribe  the  means  by  which  the  tax 
shall  be  collected,  and  to  designate  the  officers  through  whom  its  will  shall  be 
enforced. 

§  2233.  Limits  of  the  powers  of  the  courts  of  the  United  States. 

It  is  the  province  of  the  courts  to  decide  causes  between  parties,  and,  in  so 
doing,  to  construe^he  constitution  and  the  statutes  of  the  United  States  and  of 
the  several  states,  and  to  declare  the  law,  and,  when  their  judgments  are  reo- 
dered,  to  enforce  them  by  such  remedies  as  legislation  has  prescribed,  or  as  are 
allowed  by  the  established  practice.  When  they  go  beyond  this  they  go  oat- 
side  of  their  legitimate  domain,  and  encroach  upon  the  other  departments  of 
the  government;  and  all  will  admit  that  a  strict  confinement  of  each  depart- 
ment within  its  own  proper  sphere  was  designed  by  the  founders  of  our  govera* 
ment,  and  is  essential  to  its  successful  administration. 

This  doctrine  is  not  new  in  this  court.  It  has  been  repeatedly  asserted,  after 
the  most  mature  consideration.  It  was  asserted  in  Bees  v.  City  of  Watertown. 
There  the  plaintiff,  being  the  owner  of  certain  bonds  issued  by  the  city  of 
Watertown,  in  Wisconsin,  to  a  railroad  company,  brought  suit  upon  them  ia 
the  circuit  court  of  the  United  States,  and  recovered  two  judgments,  amount- 
ing to  about  $10,000.  Upon  these  judgments  he  issued  executions,  which  were 
returned  unsatisfied.  He  then  applied  to  the  circuit  court,  and  obtained  a  writ 
of  mandamiLS  upon  the  authorities  of  Watertown  to  levy  and  coHect  a  tax  upon 
the  taxable  property  of  the  city  to  pay  the  judgments;  but  before  the  writs 
could  be  served,  a  majority  of  the  members  of  the  council  resigned  their  offices. 
Subsequent  writs  of  rfiandamics  obtained  by  him  proved  ineffectual,  by  reasoa 

of  similar  resignations.    He  then  filed  a  bill  alleging  that  the  corporate  author- 
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ities  were  trustees  for  the  benefit  of  the  creditors  of  the  city;  that  the  property 
of  the  citizens  was  a  trust  fund  for  the  payment  of  its  debts,  and  that  it  was 
the  duty  of  the  court  to  lay  hold  of  such  property  and  cause  it  to  be  applied; 
and  he  prayed  that  the  court  would  subject  the  taxable  property  of  the  city  to 
the  payment  of  the  judgments.  To  this  bill  the  city  made  answer;  and,  on  the 
argument  of  the  case,  among  other  points,  the  question  arose  whether  it  was 
competent  for  the  court,  on  the  failure  of  the  officers  of  the  city  to  levy  the 
tax  as  required  by  law,  to  appoint  the  marshal  of  the  court  to  levy  and  col- 
lect the  tax  to  pay  the  judgments.  Upon  this  question,  the  judges  being  di- 
vided, the  point  was  certified  to  this  court.  In  disposing  of  it  we  said:  ^^  We 
are  of  the  opinion  that  this  court  has  not  the  power  to  direct  a  tax  to  be  levied 
for  the  payment  of  these  judgments.  This  power  to  impose  burdens  and  raise 
money  is  the  highest  attribute  of  sovereignty,  and  is  exercised,  first,  to  raise 
money  for  public  purposes  only,  and,  second,  by  the  power  of  legislative  au- 
thority only.  It  is  a  power  that  has  not  .been  extended  to  the  judiciary. 
Especially  is  it  beyond  the  po^er  of  the  federal  judiciary  to  assume  the  place 
of  a  state  in  the  exercise  of  this  authority  at  once  so  delicate  and  so  important." 
19  Wall.,  107,  116. 

§  2384.  The  circuit  courts  of  the  United  States  cannot  levy  and  collect  a  tax 
en  state  municipalities. 

In  the  case  of  Heine  v.  Levee  Commissioners  of  New  Orleans,  the  question 
again  arose  whether  it  was  competent  for  the  circuit  court  of  the  United  States 
to  direct  its  officers  to  levy  and  collect  a  tax  to  pay  the  claims  of  the  plaintiffs, 
who  were  holders  of  bonds  issued  by  the  commissioners;  and  the  answer  was 
equally  emphatic  both  in  the  circuit  court  and  in  this  court. 

In  the  circuit  court,  over  which  Mr.  Justice  Bradley  then  presided,  the  pos- 
session of  the  power  of  taxation  had  been  denied.  '^  The  judicial  department," 
said  the  justice,  ^^has  no  power  over  the  subject.  If  the  officers  who  are 
charged  with  the  duty  of  laying  or  collecting  taxes  refuse  to  perform  their 
functions,  the  court,  in  a  clear. case  of  failure,  and  at  the  instance  of  a  party 
directly  interested,  can,  by  the  prerogative  writ  of  mandamuSf  compel  them  to 
perform  acts  which  are  ministerial,  as  distinguished  from  those  which  are 
judicial  or  discretionary.  This  is  all  that  the  judicial  department  can  do  on  the 
subject,  unless  the  legislature  has  expressly  conferred  upon  it  further  powers." 
1  Woods,  247. 

And  when  the  case  came  before  this  court,  we  here  said,  Mr.  Justice  Miller 
♦  delivering  the  opinion:  "The  power  we  are  here  asked  to  exercise  is  the  very 
delicate  one  of  taxation.  This  power  belongs,  in  this  country,  to  the  legislative 
sovereignty,  state  or  national.  In  the' case  before  us  the  national  sovereignty 
has  nothing  to  do  with  it.  The  power  must  be  derived  from  the  legislature  of 
the  state.  So  far  as  the  present  case  is  concerned,  the  state  has  delegated  the 
power  to  the  levee  commissioners.  If  that  body  has  ceased  to  exist,  the  rem- 
edy is  in  the  legislature,  either  to  assess  the  tax  by  special  statute,  or  to  vest 
the  power  in  some  other  tribunal.  It  certainly  is  not  vested,  as  in  the  exercise 
of  an  original  jurisdiction,  in  any  federal  court.  It  is  unreasonable  to  suppose 
that  the  legislature  would  ever  select  a  federal  court  for  that  purpose.  It  is 
not  only  not  one  of  the  inherent  powers  of  the  court  to  levy  and  collect  taxes, 
but  it  is  an  invasion  by  the  judiciary  of  the  federal  government  of  the  legisla- 
tive functions  of  the  state  government.  It  is  a  most  extraordinary  request,  and 
a  compliance  with  it  would  involve  consequences  no  less  out  of  the  way  of  judi- 
cial procedure,  the  end  of  which  no  wisdom  can  foresee."    19  Wall.,  655. 
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These  authorities — and  many  others  to  the  same  purport  might  be  cited  — 
are  sufficient  to  support  what  we  have  said,  that  the  power  to  levy  taxes  is  one 
which  belongs  exclusively  to  the  legislative  department,  and  from  tbat  it  neces- 
sarily follows  that  the  regulation  and  control  of  all  the  agencies  by  which  taxes 
are  collected  must  belong  to  it. 

§  2235.  When  a  mandamus  will  he  issued  directed  to  state  municipal  officers. 

When  creditors  are  unable  to  obtain  payment  of  their  judgments  against 
municipal  bodies  by  execution,  they  can  proceed  by  fnnndamus  against  the 
municipal  authorities  to  compel  them  to  levy  the  necessary  tax  for  that  pur- 
pose, if  such  authorities  are  clothed  by  the  legislature  with  the  taxing  power, 
and  such  tax,  when  collected,  cannot  be  diverted  to  other  uses;  but  if  those 
authorities  possess  no  such  power,  or  their  offices  have  been  abolished  and  the 
power  withdrawn,  the  remedy  of  the  creditors  is  by  an  appeal  to  the  legislature, 
T^hich  alone  can  give  them  relief.  No  federal  court,  either  on  its  law  or  equity 
side,  has  any  inherent  jurisdiction,  to  lay  a  tax  for  any  purpose,  or  to  enforce  a 
tax  already  levied,  except  through  the  agencies  provided  by  law.  However 
urgent  the  appeal  of  xreditors  and  the  apparent  hopelessness  of  their  position 
without  the  aid  of  the  federal  court,  it  cannot  seize  the  power  which  belongs  to 
the  legislative  department  of  the  state  and  wield  it  in  their  behalf. 

§  2236.    What  projyerti/  is  liable  to  (he  debts  of  a  municipal  corporation. 

To  return  to  the  question  propounded:  what  is  the  property  of  a  municipal 
corporation  which,  on  its  dissolution,  the  courts  can  reach  and  apply  to  the 
payment  of  its  debts?  We  answer,  it  is  the  private  property  of  the  corpora- 
tion, that  is,  such  as  it  held  in  its  own  right  for  profit  eras  a  source  of  revenue, 
not  charged  with  any  public  trust  or  use,  and  funds  in  its  possession  unappro- 
priated to  any  specific  purpose.  In  this  respect  the  position  of  the  extinct  cor- 
poration is  not  dissimilar  to  that  of  a  deceased  individual;  it  is  only  such 
property  as  is  possessed,  freed  from  any  trust,  general  or  special,  which  can  go 
in  liquidation  of  debts.  The  decree  of  the  circuit  court  proceeding  upon  a  dif- 
ferent theory  of  its  control  over  the  uncollected  taxes  of  the  repealed  corpora- 
tion, and  of  the  property  which  could  be  applied  to  the  payment  of  its  debts, 
cannot  be  maintained.  On  another  ground,  also,  the  decree  is  equally  unten- 
able. It  adjudges  that  ^' all  the  property  within  the  limits  of  the  territory 
of  the  city  of  Memphis  is  liable,  and  may  be  subjected  to  the  payment  of  all 
the  debts"  for  which  the  suits  are  brought,  and  that  ^^such  liability  shall  be 
enforced  thereafter,  from  time  to  time,  in  such  manner"  as  the  court  may 
direct. 

§  2237.  Private  property  liable  to  municipal  debts  only  in  New  England. 

In  no  state  of  the  Union,  outside  of  New  England,  does  the  doctrine  obtain 
that  the  private  property  of  individuals  within  the  limits  of  a  municipal  corpo- 
ration can  be  reached  by  its  creditors,  and  subjected  to  the  payment  of  their 
demands.  In  Massachusetts  and  Connecticut,  and  perhaps  in  other  states  in 
New  England,  the  individual  liability  of  the  inhabitants  of  towns,  parishes  and 
cities,  for  the  debts  of  the  latter,  is  maintained,  and  executions  upon  judgments 
issued  against  them  can  be  enforced  against  tho  private  property  of  the  inhabit- 
ants, liut  this  doctrine  is  admitted  by  the  courts  of  those  states  to  be  peculiar 
to  their  jurisprudence,  and  an  exception  to  the  rule  elsewhere  prevailing.  Else- 
where the  private  proparty  of  the  inhabitants  of  a  municipal  body  cannot  be 
subjected  to  the  payment  of  its  debts,  except  by  way  of  taxation;  but  taxes,  as 
we  have  already  said,  can  only  bo  levied  by  legislative  authority.  T*ie  power 
of  taxation  is  not  one  of  the  functions  of  the  judiciary ;  and  whatever  authority 
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the  states  may,  under  their  constitutions,  confer  upon  special  tribunals  of  their 
own,  the  federal  courts  cannot  by  reason  of  it  take  any  additional  powers  which 
are  not  judicial. 

In  Eees  v.  City  of  Watertown,  from  which  we  have  already  quoted,  the 
power  asserted  by  the  decree  was  claimed  by  counsel,  but  was  rejected  by  the 
court.  ^'  Assume,"  said  the  court,  ^'  that  the  plaintiff  is  entitled  to  the  payment 
of  his  judgment,  and  that  the  defendant  neglects  its  duty  in  refusing  to  raise 
the  amount  by  taxation,  it  does  not  follow  that  this  conrt  may  order  the 
amount  to  be  made  from  the  private  estate  of  one  of  its  citizens.  This  sum- 
mary proceeding  would  involve  a  violation  of  the  rights  of  the  latter.  He 
has  never  been  heard  in  court.  He  has  had  no  opportunity  to  establish  a  de- 
fense to  the  debt  itself,  or,  if  the  judgment  is  valid,  to  show  that  his.  property 
is  not  liable  to  its  payment.  It  is  well  settled  that  legislative  exemptions  from 
taxation  are  valid,  that  such  exemptions  may  be  perpetual  in  their  duration, 
and  that  they  are,  in  some  cases,  beyond  legislative  interference.  The  proceed- 
ing supposed  would  violate  the  fundamental  principle  contained  in  chapter 
twenty-ninth  of  Magna  Charta,  and  embodied  in  the  constitution  of  the  United 
States,  that  no  man  shall  be  deprived  of  his  property  without  due  process  of 
law ;  that  is,  he  must  be  served  with  notice  of  the  proceeding,  and  have  a  day 
in  court  to  make  bis  defense."     19  Wall.,  122. 

It  is  pressed  upon  us  with  great  earnestness  by  counsel,,  that  unless  the  fed- 
eral courts  come  to  the  aid  of  the  creditors  of  Mam  phis,  and  enforce,  through 
their  own  officers,  the  taxes  levied  before  the  repeal  of  its  charter,  they  will  be 
remediless.  But  the  conclusion  does  not  follow.  The  taxes  levied  pursuant  to 
writs  of  mandamus  issued  by  the  circuit  court  are  still  to  be  collected,  the 
agency  only  for  their  collection  being  changed.  The  receiver  appointed  by 
the  governor  has  taken  the  place  of  the  collecting  officers  of  the  city.  The 
funds  received  by  him  upon  the  special  taxes  thus  levied  cannot  be  appropri- 
ated to  any  other  uses.  The  receiver,  and  any  other  agent  of  the  state  for  the 
collection,  can  be  compelled  by  the  court,  equally  as  the  former  collecting  offi- 
cers of  the  city,  to  proceed  with  the  collection  of  such  taxes  by  the  sale  of 
property  or  by  suit,  or  in  any  other  way  authorized  by  law,  and  to  apply  the 
proceeds  upon  the  judgments.  If  relief  is  not  thus  afforded  to  the  creditors, 
they  must  appeal  to  the  legislature.  We  cannot  presume  that  the  appeal  will 
be  in  vain.  We  cannot  say  that  on  a  proper  representation  they  will  not  re- 
ceive favorable  action. 

It  is  certainly  of  the  highest  importance  to  the  people  of  every  state  that  it 
should  make  provision,  not  merely  for  the  payment  of  its  own  indebtedness, 
but  for  the  payment  of  the  indebtedness  of  its  different  municipalities.  Hesita- 
tion to  do  this  is  weakness;  refusal  to  do  it  is  dishonor.  Infideiitv  to  encracre- 
ments  causes  loss  of  character  to  the  individual;  it  entails  reproach  upon  the 
state. 

The  federal  judiciary  has  never  failed,  so  far  as  it  was  in  its  power,  to  com- 
pel the  performance  of  all  lawful  contracts,  whether  of  the  individual,  or  of  the 
municipality,  or  of  the  state.  It  has  unhesitatingly  brushed  aside  all  legisla- 
tion of  the  state  impairing  their  obligation.  When  a  tax  has  been  authorized 
by  law  to  meet  them,  it  has  compelled  the  officers  of  assessment  to  proceed 
and  levy  the  tax,  and  the  officers  of  collection  to  proceed  and  collect  it,  and 
apply  the  proceeds.  In  some  instances,  where  the  tax  was  the  inducement  and 
considerat  on  of  the  contract,  all  attempts  at  its  repeal  have  been  held  invalid. 

Sut  this  has  been  the  limit  of  its  power.     It  cannot  make  laws  when  the  state 
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refuses  to  pass  them.  It  is  itself  bat  the  servant  of  the  law.  If  the  state  will 
not  levy  a  tax,  or  provide  for  one,  the  federal  jadiciary  cannot  assume  the 
legislative  power  of  the  state  and  proceed  to  levy  the  tax.  If  the  state  has 
provided  incompetent  officers  of  collection,  the  federal  judiciary  cannot  remove 
them  and  put  others  more  competent  in  their  place.  If  the  state  appoints  no 
officers  of  collection,  the  federal  judiciary  cannot  assume  to  itself  that  duty. 
It  cannot  take  upon  itself  to  supply  the  defects  and  omissions  of  state  legislar 
tion.  It  would  ill  perform  the  duties  assigned  to  it  by  assuming  power  prop- 
erly belonging  to  the  legislative  department  of  the  state. 

Justices  Stbono,  Swayne  and  Harlan  dissented,  the  opinion  by  Mb.  Justice 
Stjbovo  closing  as  follows:  "  I  think  the  decree  should  be  modified  by  striking 
out  so  much  of  it  as  subjects  to  the  payment  of  the  debts  of  the  city  the  prop- 
erty held  exclusively  for  public  uses,  and  so  much  as  subjects  to  such  payment 
the  private  property  of  all  persons  within  the  city's  territorial  limits.  Thus 
modified,  I  think  the  decree  should  be  affirmed.*' 

KLEIN  V.  NEW  ORLEANS 
(9  Otto,  149-151,    1878.) 

Ebrob  to  H.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Klein  caused  an  execution  against  the  city  of  New 
Orleans  to  be  levied  on  lots  used  by  the  public  for  wharf  and  levee  purposes. 
Upon  motion  of  the  city  the  seizure  was  set  aside. 

§  22«t8.  Batture  property  in  New  Orleans  and  ground  rente  thereof  are  not 
lidbte  to  execution. 

Opinion  by  Waite,  C.  J. 

We  must  take  the  facts  of  this  case  as  they  are  stated  in  the  bill  of  excep- 
tions, and  cannot  look  into  the  evidence.  The  questions  to  be  settled  are: 
1.  Whether  the  lands  levied  on  are  subject  to  seizure  and  sale  under  execution 
against  the  city;  and  2.  Whether  the  ground  rents  are  liable  in  the  same  way» 

This  depends  on  the  facts.  If  the  lands  are  held  by  the  corporation  for  pub- 
lic purposes,  and  the  ground  rents  are  part  of  .the  public  revenues,  it  is  well 
settled  that  they  cannot  be  levied  on  or  sold.  Dillon,  Mun.  Corp.,  sees.  64, 
446.  Municipal  corporations  are  the  local  agencies  of  the  government  creating 
them,  and  their  powers  are  such  as  belong  to  sovereignty.  Property  and  rev- 
enue necessary  for  the  exercise  of  these  powers  become  part  of  the  machinery 
of  government,  and  to  permit  a  creditor  to  seize  and  sell  them  to  collect  his 
debt  would  be  to  permit  him  in  some  degree  to  destroy  the  government  itself. 

The  bill  of  exceptions  shows  that  the  lands  consisted  of  "  two  squares  of 
ground  which  had  formerly  constituted  the  easterly  bank  of  the  Mississippi 
river,  but  which,  by  the  gradual  accretion  of  said  easterly  bank,  had  ceased  to 
constitute  the  bank  of  the  river,  but  which  were  now  used  by  the  public  for 
wharf  and  levee  purposes,  said  squares  forming  a  portion  of  the  land  known 
as  the  ^  Batture  property.'  "  From  this  it  must  be  inferred  that  they  ware  held 
for  the  use  of  the  public.  In  a  city  where  business  is  carried  on  by  water,  a 
public  wharf  is  as  much  a  public  necessity  as  a  public  street  or  highway.  If 
the  land  in  this  case  had  still  continued  to  be  the  bank  of  the  river  and  used 
and  improved  as  a  public  landing,  it  certainly  could  not  have  been  subject  to 
sale  on  execution  against  the  city;  but  we  think  a  simple  extension  of  its  sur- 
face does  not  change  its  character.    If  it  continues  to  be  used  as  it  was  before^ 
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it  is  still  pablic  wharf  or  levee  property.  It  matters  not  that  charges  may  have 
been  made  by  the  city  for  wharfage.  That  woald  be  nothing  more  than  a 
proper  governmental  regulation.  A  street  extending  to  navigable  waters  and 
used  for  wharf  purposes  does  not  cease  to  be  public  property  because  a  charge 
is  made  for  its  use  in  that  way.  The  test  in  such  cas^s  is  as  to  the  necessity  of 
the  property  for  the  due  exercise  of  the  functions  of  the  municipality.  Upoii 
the  facts  as  stated  by  the  court  below,  we  think  the  lands  levied  upon  were 
not  subject  to  seizure  and  sale. 

As  to  the  ground  rents,  it  was  decided  by  the  supreme  court  of  Louisiana,  in 
Kew  Orleans  &  CarroUton  E.  Co.  v.  Municipality,  No.  1,  7  La.  Ann.,  148,  that, 
'*  in  authorizing  the  mayor  and  city  council  (of  New  Orleans)  to  sell  property 
on  perpetual  ground  rent,  the  legislature  established  a  legal  destination  of  the 
rents,  as  a  portion  of  the  public  revenue  of  the  city,  to  enable  the  municipal 
authority  to  exercise  its  powers  of  police  and  government.  These  rents,  there* 
fore,  cannot  be  sold  under  execution  against  the  municipality."  There  is  noth- 
ing in  the  bill  of  exceptions  to  show  that  the  rents  levied  upon  in  this  case  were 
in  any  respect  different  from  those  under  consideration  in  that.  We  must  pre* 
sume,  therefore,  that  they  are  the  same. 

Judgment  affirmed* 

i  KEW  ORLEANS  v.  MORRIS, 

(15  Otto,  600-604.    1881.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Juottob  Miller. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  dismissing,  on  a  plea 
of  the  defendants,  the  bill  of  the  city  of  New  Orleans.  The  substance  of  the 
bill  is  that  the  defendants,  having  several  judgments  on  the  law  side  of  the 
court  below,  had  caused  executions  to  be  issued  and  levied  upon  shares  of 
the  stock  of  the  New  Orleans  Water- works  Company ;  that  the  marshal  had 
advertised,  and  was  about  to  sell,  them;  that  prior  to  March  31,  1877,  the 
city  was  the  sole  and  absolute  owner  of  the  water- works  now  owned  and  held 
by  the  corporation  known  as  the  New  Orleans  Water- works  Company,  and 
that  on  that  day  the  legislature  of  Louisiana  enacted  a  law  creating  that  corpo- 
ration with  a  capital  of  $2,000,000.  Of  this  sum,  the  corporation,  as  soon 
as  organized,  was  to-  ''  issue  to  the  city  of  New  Orleans  stock  to  the  amount 
of  $606,600,  full  paid,  and  not  subject  to  assessment,  and  in  addition  thereto 
one  similar  share  for  every  hundred  dollars  of  water-works  bonds  which  the 
city  has  taken  up  heretofore  and  extinguished  by  payment,  exchange  or  other- 
wise; and  that  the  residue  of  said  capital  stock  shall  be  reserved  for  the  bene- 
fit of  all  holders  of  water-works  bonds,  to  the  extent  of  the  amount  now 
outstanding,  who  may  elect  or  avail  themselves  of  the  provisions  of  this  act." 

The  bonds  here  referred  to  were  issued  by  the  city  while  sole  owner  of  the 
water-works,  in  aid  of  their  construction  and  extension.  The  seventh  section 
of  this  act  reads  as  follows:  ^^JBe  it  further  enacted^  that  the  stock  owned  by 
the  city  of  New  Orleans  in  said  water- works  company  shall  not  be  liable  to 
seizure  for  the  debts  of  said  city."  It  was  under  this  statute,  and  especially 
under  the  section  just  recited,  that,  the  city  invoked  the  restraining  power  of 
the  court  to  prevent  the^sale  of  its  stock  in  the  company.  To  this  bill  the  de- 
fendants interposed  a  plea  to  the  effect  that,  so  far  as  the  provision  of  the 
statute,  exempting  the  stock  of  the  city  in  the  water-works  company  from  sala 
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under  execation,  relates  to  their  judgments,  it  is  void  by  the  constitution  of 
Louisiana  and  the  constitution  of  the  United  States,  each  of  which  forbids  the 
enactment  of  laws  impairing  the  obligation  of  contracts;  and  that  the  con- 
tracts on  which  their  judgments  were  obtained  were  made  before  the  passage 
of  the  act  of  1877.  The  court  held  this  plea  good,  and,  as  we  have  already 
said,  refused  the  injunction,  and  dismissed  the  bill. 

The  first  point  raised  in  argument  which  requires  our  attention  is  that, 
whether  the  court  below  was  right  or  wrong  in  its  decision  of  the  case  on  its 
merits,  the  bill  must  still  be  dismissed  for  want  of  equity,  on  the  ground  that 
there  is  an  ample  remedy  at  law  by  a  motion  to  the  court  to  coYnpel  the  mar- 
shal to  release  his  levy,  because  the  stodk  was  not  liable  to  be  sold  on  the  exe- 
cution. It  will  be  observed  that  no  such  objection  was  made  in  the  court 
below,  and  although  one  of  the  defendants  filed  a  general  demurrer  to  the  bill 
which  might  have  raised  it,  he  afterwards  withdrew  his  demurrer  and  joined 
in  the  plea  on  which  the  case  was  decided.  This  plea  was  a  defense  on  the 
merits  of  the  case,  and  was  to  be  held  good  or  bad  on  precisely  the  same  prin- 
ciples, whether  pleaded  to  a  declaration .  at  law  or  a  bill  in  chancery.  We 
should,  under  such  circumstances,  have  great  hesitation  to  permit  the  party 
who,  by  tendering  this  issue,  had  waived  the  question  of  the  special  jurisdic- 
tion of  the  court  in  equity,  to  raise  that  point  for  the  first  time  on  appeal. 

We  are  of  opinion,  however,  that  the  bill  does  show  on  its  face  a  suHicient 
ground  of  equitable  jurisdiction  in  its  allegations  that  are  sustained  by  thd  pro* 
visions  of  the  statute,  which  create  a  trust  in  favor  of  the  holders  of  the  old 
water- works  bonds  of  the  city,  and  of  other  creditors  of  the  city,  which  is  not 
shown  in  any  way  to  have  been  released  or  discharged.  Notwithstanding, 
therefore,  the  opinion  of  this  court  in  Van  JNorden  v.  Morton,  99  U.  S.,  378, 
that  in  the  ordinary  case  of  a  wrongful  levy  of  an  execution  on  property  not 
subject  to  be  seized  under  it,  the  proper  remedy  is  by  motion  to  have  the  levy 
discharged,  we  think  there  is  in  this  bill  other  sntficient  grounds  for  the  eqai» 
table  jurisdiction  of  the  court.  The  question  to  be  decided  on  the  merits  is, 
shortly,  this:  Is  a  statute  of  a  state  legislature  which,  in  the  act  authorizing 
a  city  to  convert  its  ownership  of  a  large  and  valuable  property,  held  for  the 
use  of  the  public,  such  as  this,  into  the  shares  of  a  joint  stock  corporation,  de- 
clares that  these  shares  shall  be  exempt  from  judicial  sale  for  the  debts  of  the 
city,  an  impairment  of  the  obligation  of  existing  contracts,  within  the  meaning 
of  the  constitution? 

§  2239.  The  water-works  of  a  city  are  not  liable  to  he  sold  under  execution 
for  its  ordinary  debts. 

The  learned  counsel,  in  the  oral  argument  and  in  the  brief,  substantially 
concedes  that  the  water-works  themselves,  in  the  hands  of  the  city,  were  not 
liable  to  be  sold  for  the  debts  of  the  city.  And  if  no  such  concession  were 
made,  we  think  it  quite  clear  that  these  works  were  of  a  character  which,  like 
the  wharves  owned  by  the  city,  were  of  such  public  utility  and  necessitj-,  that 
they  were  held  in  trust  for  the  use  of  the  citizvius.  In  this  respect  they  were 
the  same  as  public  parks  and  buildings,  and  were  not  liable  to  sale  under 
execution  for  ordinary  debts  against  the  city. 

§  2340.  A  statute  exew^ptiiig  shares  of  a  city  in  water-worJcs  used  for  its  sup- 
ply of  water  from  execution  is  not  unco?istitutional^  and  impairs  the  obligation 
of  no  contracts. 

There  is  nothing  in  the  nature  of  this  legislation  wHich  directly  impairs  the 
obligation  of  the  city^s  contract  with  the  appellees.     The  court  recoguized  the 
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binding  force  of  those  contracts  by  rendering  judgments  against  the  city  after 
the  passage  of  the  act  complained  of,  just  as  they  would  before,  and  there 
is  no  pretense  but  that  the  moral  or  legal  obligation  of  the  city  to  pay  those 
judgments  remains  undiminished.  The  force  of  theargumsnt  for  holding  the 
statute  void  rests  on  certain  decisions  of  this  and  other  courts  in  re^jfard  to  laws 
"which  attempted  to  exempt  from  the  liability  to  seizure  under  execution  prop- 
erty which,  at  the  t'nxm  the  contract  was  made,  was  by  law  so  liable  to  ba  seized 
and  sold  in  enforcement  of  the  contract.  The  cases  of  most  importance  so  re- 
lied on  are  Green  w.  Biddle,  8  Wheat.,  1;  Bronson  v.  Kinzie,  1  How.,  311;  Mo- 
Cracken  v.  Hay  ward,  2  id.,  608.  But  these  cases  do  not  go  so  far  as  the  argu- 
ment in  this  case  requires.  Indeed,  they  fall  far  short  of  it.  They  siniply  hold 
that  an  act  of  the  legislature,  passe  1  after  a  contract  is  made,  which  withdraws 
property  then  liable  to  be  seized  and  sold,  in  enforcement  of  that  contract,  from 
the  power  of  the  courts  to  seize  and  sell  it,  impairs  the  obligation  of  the  con- 
tract. But  it  has  never  been  held,  so  far  as  we  are  advised,  that  a  statute  deal- 
ing with  property  not  subject  to  sale  for  enforcement  of  the  contract  cannot, 
in  providing  for  a  change  of  the  form  of  the  title  by  which  the  debtor  holds 
it,  continue  the  exemption  from,  forced  sale  of  that  which  represents  in  the 
hands  of  the  same  owner  the  property  so  exempt..  That  is  the  case  before  us. 

The  water-works  were  not  liable  to  execution  for  judgments  against  the  city. 
The  legislature  intended  to  change  the  form  of  the  city's  ownership  of  that  prop- 
erty into  that  of  shares  of  the  capital  stock  of  a  company,  of  which  it  was  at 
first  to  be  sole  owner.  These  shares  represented  the  water-works  of  the  city. 
They  represented  nothing  else.  The  city  owned  the  shares,  and  the  legislature 
continued  in  this  property,  in  the  hands  of  the  city  as  shares  of  stock,  the 
same  exemption  which  belonged  to  the  property  represented  by  these  shares. 
In  doing  this  no  right  of  the  creditors,  at  the  time  they  made  their  contract  or 
the  passage  of  the  act,  was  impaired.  No  property  to  which  they  then  had  a 
right  to  look  for  payment  of  their  debt,  or  as  a  means  of  enforcing  their  con- 
tract, has  been  withdrawn  from  the  force  of  its  obligation.  They  are  placed 
by  this  law  in  no  worse  condition  than  they  were  before.  They  were  not  ob- 
structed or  impaired  in  the  exercise  of  any  remedy  which  they  had  when  the 
contract  was  made.  Nothing  subject  to  their  debt, —  not  by  way  of  lien,  for 
such  debts  created  no  lien, —  but  subject  to  execution  after  it  might  be  issued, 
was  withdrawn  from  that  subjection.  The  shares  were  evidence  of  title  in 
pro)>erty  which  had  never  been  liable  to  execution,  and  the  statute  continued 
this  exemption  in  the  ownership  of  these  shares  so  long  as  it  remained  in  the 
citv. 

But  it  is  said  that  a  creditor  has,  by  his  contract,  the  same  right  to  enforce 
its  performance  out  of  property  acquired  after  his  debt  is  created  as  he  had 
against  that  which  the  debtor  owned  when  the  contract  was  made.  I.i  a  gAn- 
eral  sense  there  can  bo  no  doubt  of  the  truth  of  this  proposition.  But  th^re 
are  two  answers  to  it  in  the  present  case.  In  the  first  place,  the  property  in 
question  is  not  other  and  different  property  from  that  held  and  owned  by  the 
city  at  the  time  of  the  contract,  and  which  was  then  exempt  from  execution. 
It  has  only  changed  the  form  and  evidence  of  ownership.  The  shares  repre- 
djnt  in  the  hands  of  the  city  the  same  interest  which  it  bad  before  in  the  water- 
works. 

In  the  next  place,  the  city  was  not  situated,  as  regards  this  property,  as  a 
private  person  would  be  in  the  purchasa  and  acquisition  of  ordinary  property. 
The  city  could  not  have  sold  this  property  as  the  law  stood.    It  could  not  have 

907 


2841-224ft.  CORPORATIONS  ~  MUNICIPAL 

pat  it  into  a  joint  stock  company  without  the  aid  of  a  new  law.  The  legisla* 
ture,  in  authorizing  the  change  in  the  form  of  the  ownership  of  the  water- 
works, could,  since  it  injured  nobody  and  inraded  no  one's  rights,  say,  as  to  the 
city,  whether  it  be  called  new  property  or  not,  that  such  ownership  should  con- 
tinue exempt  from  execution.  As  the  city  was  using  no  means  in  acquiring 
this  stock  which  could  have  been  appropriated  under  any  circumstances  to  the 
payment  of  the  debts  of  appellees,  the  legislature  impaired  no  obligation  of  the 
city  in  declaring  the  stock  thus  acquired  exempt  from  liability  for  debts.  We 
are  of  opinion,  therefore,  that  the  plea  of  defendants  was  bad.  Decree  re- 
yersed,  with  directions  to  overrule  the  plea,  and  for  such  further  proceedings 
as  are  not  inconsistent  with  this  opinion. 

§2241.  Bestraetioa  of  mnnlcipalitj.^A  state  legislature  oanuot  destroy  a  municipal 
oorporatioD,  or  provide  the  meaos  for  its  self-destruction,  so  as  to  cancel  its  existing  debts 
and  liabilities.  The  povirer  to  levy  taxes  to  pay  its  indebtedness  is  a  part  of  the  contract 
entered  into  between  the  city  aad  its  creditors,  and  cannot  be  withdrawn  until  the  contract 
is  satisfied.    Milner  v.  City  of  Pensacola,  3  Woods,  640.    See  §  218a 

g  2242.  Where  a  city,  county  or  town  is  legislated  out  6f  existence,  so  that  it  can  no  longer 
pay  its  debts  and  meet  its  obligations,  and  its  territory  is  divided  among  other  cities,  counties 
or  towns,  mch  debts  and  obligations  must  be  apportioned  among  the  latter  according  to  the 
territory  that  each  took,  or  in  such  other  manner  as  is  provided  by  the  legislature,  and  new 
corporations  may  be  compelled  by  actions  in  equity  to  meet  such  obligations.  It  is  neither 
necessary  nor  possible  to  recover  judgment  at  law  against  the  old  corporations  after  their 
extinguishment  and  before  bringing  suit  in  equity  against  their  successors.  Beckwith  tx. 
Bacine,*7Biss.,  142. 

§  2248.  The  legislature  cannot  impair  the  obligation  of  a  municipality's  bond  by  annulling 
its  charter.    Ibid, 

%  2:f 44.  Federal  Jurisdietion. —  A  federal  court  has  jurisdiction  at  the  suit  of  an  alien  of 
an  action  against  a  county  to  compel  payment  of  its  orders,  and  by  mandamus  may  compel 
the  levy  of  a  tax  to  pay  the  judgment.  Lyell  v.  Supervisors  of  Lapeer  Co.,  6  McL.,  44S 
(§§2433-48).    See  §2119. 

§  2245.  A  Tnandamus  may  be  issued  by  a  federal  court  to  compel  state  or  municipal  officers 
to  levy  and  collect  a  tax  to  pay  a  judgment  against  their  municipality.  United  States  v. 
Treasurer  of  Muscatine  Ck>.,  2  Abb.,  53. 

§  2246.  Whether  United  States  marshal  ean  levj  tax.—  A  judgment  was  rendered  against 
a  city  in  a  federal  court  and  execution  returned  unsatisfied.  Successive  writs  of  mandamus 
were  issued  to  compel  the  levy  of  a  tax  to  pay  the  judgment,  but  by  devices  of  the  city  offi- 
oials  their  effect  was  thwarted.  Held,  that  though  it  appeared  that  the  city  could  probably 
not  be  compelled  to  make  a  levy,  yet  the  federal  court  had  no  equity  powers  to  appoint^the 
marshal  to  collect  the  debt  by  levying  a  tax,  or  by  taking  the  property  pf  a  private  person 
contrary  to  the  provisions  of  the  charter.  Rees  v.  City  of  Watertown,  19  WalL,  116.  See 
^  210C-11. 

§  2247.  Where  a  state  officer  refuses  or  is  unable  to  collect  a  tax  which  he  is  commanded 
to  collect  by  the  federal  court,  such  court  may  authorize  its  marshal  to  collect  the  tekx* 
United  States  v.  Treasurer  of  Muscatine  Co.,  2  Abb.,  53. 

§  2248.  Mandamus  lies,  when. —  Where  the  obligation  to  pay  a  debt  rests  on  a  municipal 
corporation,  and  the  power  to  tax  for  its  discharge  exists,  the  officers  of  the  corporation  may 
be  compelled  by  mandamus  to  levy  a  tax  for  the  discharge  of  such  debt.  Ex  parte  Par- 
sons, 1  Hughes.  282. 

§  2249.  Mandanins  not  the  appropriate  remedy  —  Creditor's  bill.—  A  statute  of  Michi- 
gan (Revised  Acts  of  Michigan,  1846,  p.  65,  sec.  26)  provided  that  "  whenever  any  controversy 
or  cause  of  action  shall  exist  between  any  of  the  counties  of  this  state,  and  between  any 
county  and  an  individual  or  individuals,  such  proceedings  shall  be  had,  either  in  law  or  equity, 
for  the  purpose  of  trying  and  finally  settling  such  controversy,  and  the  same  shall  be  con- 
ducted in  like  manner,  and  the  judgment  or  decree  therein  shall  have  the  like  effect,  as  in 
other  suits  or  proceedings  between  individuals  and  corporations;"  also  (sec.  27),  that  a  suit 
against  a  county  shall  be  in  the  name  of  **the  board  of  supervisors  of  the  county;*'  and  also 
(sec.  83),  that,  '*  when  a  judgment  shall  be  recovered,  the  board  of  supervisors  shall  levy  and 
collect  the  amount  as  other  county  charges.*'  Held,  that  while,  at  common  law,  a  county 
could  not  be  sued  (2  Term  R.  667;  7  Mass.,  187;  2  Serg.  &  R.,  371),  by  this  statute,  suits 
against  counties  were  placed  upon  the  same  footing  as  against  individuals,  and  a  judgment 
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creditor  might  file  a  creditor's  bill  to  subject  to  the  payment  of  his  judgment,  certain  bonds, 
mortgages,  etc.,  held  by  the  county;  that,  although  a  mandamiu  could  be  issued  to  compel, 
under  certain  circumstances,  a  public  olficer  to  do  his  duty  (Smith  v.  Commissioners  of 
Portage  County,  9  Ohio,  25;  Attorney-General  v.  Utica  Insurance  Company,  2  Johns.  Ch., 
871;  Johnson  v.  Supervisors  of  Herkimer  County,  19  Johns.,  272),  a  mandamua  was  not  the 
necessary  remedy  in  this  case,  the  bill  being  for  a  different  object  than  the  levy  of  taxes  suf- 
ficient to  pay  the  judgment.    Lyell  v.  Supervisors  of  St.  Clair  County,*  8  McL.,  580* 

•f  2250.  Jarisdiction  eontinnes  after  Jadgment— ^  Where  the  non-residence  of  the  plaint- 
iff gives  a  United  States  court  jurisdiction  of  an  action  against  a  county,  the  jurisdiction  of 
that  court  does  not  terminate  with  the  judgment,  but  continues  until  that  judgment  shall 
be  satisfied,  and  includes  the  issuance  of  a  statutory  execution  against  the  county,  and  the 
attachment  of  county  commissioners  for  contempt  in  failing  to  pay  such  execution.  Pollock 
V.  Lawrence,*  2  Pitteb.  R.,  187. 

§  2251.  A  ereditor'8  bill  would  lie  against  a  city.  Hinsdale  Doyle  Qranite  Co.  v.  Tilley,*  10 
Fed.  R.,  799. 

§  2252.  What  liable  to  exeention,—  Money  due  the  city  of  New  Orleans  from  certain 
street  railway  companies  as  a  bonus  for  the  privileges  granted  them  by  it,  and  the  interest  of 
said  city  in  certain  sugar  sheds  and  warehouses,  held  not  to  be  a  part  of  the  regular  revenue 
of  the  city,  but  to  be  the  purchase  price  of  the  privileges  granted  with  reference  to  the  street 
railway  and  sugar  sheds,  and  as  such  liable  to  execution  on  a  judgment  rendered  against  the 
eity.     Hart  v.  New  Orleans,*  12  Fed.  R.,  292.    See  ^  2142-48. 

g  2258*  Private  property  of  municipEd  corporations,  i.  e.,  that  which  is  not  necessary  to 
the  iterformanoe  of  the  functions  of  government,  may  be  seized  and  sold  for  the  payment  of 
•debts.    Ibid, 

§  2254.  Battures  in  New  Orleans,  on  which  certain  sugar  refineries  and  markets  were  lo- 
cated, held  to  be  private  property  of  the  city  subject  to  execution,  although  turned  over  to  a 
syndicate  to  be  held  in  trust  for  the  payment  of  the  bonded  debt  of  the  city.    Ibid. 

§  2255.  A  city  owning  a  batture  as  public  property  may  change  its  character  by  leasing  it, 
and  by  doing  so  subject  it  and  the  rents  derivable  therefrom  to  execution.  New  Orleans  v. 
Morris,*  8  Woods,  115. 

§  2256.  The  act  of  Louisiana  exempting  the  property  of  the  city  of  New  Orleans  from  exe« 
cation  is  inoperative  as  to  antecedent  contracts  and  judgments.    Ibid. 

§  2257.  Two  classes  of  property  owned  by  the  city  of  New  Orleans  are  exempt  from  execu- 
tion: (1)  Property,  such  as  taxes,  court-houses,  gaols,  and  markets,  which  is  of  such  a  nature 
as  to  be  necessary  to  the  continued  exercise  of  the  functions  of  the  corporation ;  (2)  property 
destined  and  set  wgktt  by  an  act  of  the  legislature  as  a  permanent  revenue  of  the  city  or  as  a 
source  of  permanent  revenue.    Ibid, 

§  2258.  A  market,  i.  e.,  a  place  where  vegetables,  fish  aiid  meats  of  all  sorts  are  furnished 
for  the  daily  sustenance  of  the  population  of  the  city,  is  incident  and  a  necessity  to  a  large 
and  populous  town,  and  is  exempt  from  taxation.  But  a  market  bazaar,  situate  upon  property 
owned  by  the  city  and  devoted  to  the  sale  of  comestibles  which  are  not  perishable  in  their 
nature,  is  not  technically  a  market,  and  therefore  is  not  exempt  from  seizure  under  execution 
against  a  city.    Ibid, 

§  2259.  A  municipal  corporation  cannot,  by  making  its  property  a  source  of  permanent 
income,  exempt  it  from  execution  on  the  ground  that  it  is  a  part  of  the  revenues  of  the  city. 
If  this  were  attempted  the  city  might  build  and  run  factories,  and  by  simply  declaring  that 
it  made  them  sources  of  public  revenue  render  them  exempt  from  executions  against  it.  Ibid, 

§  2260.  A  judgment  against  a  corporation  cannot  be  levied  on  any  inhabitant  who  is  not  a 
member  of  the  common  council.    Fowle  v.  Corporation  of  Alexandria,*  8  Cr.  C.  C,  70. 

%  2261.  The  property  of  a  county  may  be  levied  upon.  The  power  given  to  supervisors  to 
levy  a  tax  upon  a  county  is  cumulative,  and  does  not  necessarily  prohibit  the  ordinary  course 
•of  an  execution,  as  in  the  case  of  individualB.  Lyell  v.  Supervisors  of  St.  Clair  County,*  8 
McL.,  580. 

§  2262.  The  Louisiana  State  Seminary  of  Learning  and  Military  Academy,  which  is  sup- 
X)orted  by  the  state  and  by  the  proceeds  of  lands  granted  by  cong^ress  for  that  purpose,  and  is 
managed  and  exclusively  controlled  by  the  officers  of  the  state,  and  is  required  to  educate, 
free  of  expense,  a  certain  number  of  students  appointed  by  the  governor,  is  a  public  corpora- 
tion ;  its  property  belongs  to  the  state,  and  cannot  be  taken  on  execution  against  the  institu- 
tion itself,  though,  by  its  charter,  the  institution  may  sue  and  be  sued.  Featherman  v. 
Louisiana  State  Seminary,  2  Woods,  72. 

§2288.  Issningexecntlon.— Act  number  6,  Louisiana,  1870,  prohibiting  the  issue  of  ex- 
ecution against  the  city  of  New  Orleans,  at  least  until  after  certain  registry  is  made  of  the 
judgment,  has  no  application  to  judgments  of  the  federal  courts  against  such  city.  Hart  v. 
New  Orleans,*  12  Fed.  R.,  292. 
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§  22U»  Kb  execution  can  issue  against  a  municipal  corporation.  Amj  v.  Qalena,*  7  Fed. 
13L,  168. 

§  2265.  Duty  to  paj  debts  —  Limitation.— The  duty  of  a  municipal  corporation  to  provide 
for  its  debts  is  a  continuing  obligation.  It  is  not  limited,  bj  tiie  time  fixed  by  atatuce  for  a 
lien  of  judgment  obtained  against  it.    IbicL 

§2266.  Repeal  of  law  as  to  payment  of  debts.— The  legislature  has  no  power  to  repeal, 
and  a  municipality  cannot  plead  the  repeal,  of  a  law  which  liad  been  enacted  and  was  in  force 
for  the  payment  of  the  city^s  indebtedness  at  the  time  the  indebtedness  was  incurred.    IbicL 

§  2267.  Taking  away  power  of  taxation.—  Where  a  municipal  corporation  has  made  con- 
tracts upon  the  faith  of  its  power  of  taxation,  by  means  of  which  alone  such  contracts  can 
be  performed,  the  power  of  taxation  cannot  be  taken  away  from  the  municipality  bj  the 
legislature.    Wolff  v.  New  Orleans,  18  Otto,  867. 

g  22  J8.  Ordinarily,  the  taxing  power  belongs  exclusively  to  the  legislature,  and  when  dele- 
gated by  it  to  a  municipality  may  generally  be  resumed  at  its  pleasure.   .IbicL 

%  2269.  Change  in  mode  of  payment  —  Obligation  of  contracts.—  An  act  oT  the  legislature 
of  Louisiana  consolidated  various  municipalities  in  and  adjacent  to  the  city  of  New  Orleans^ 
authori2sed  the  issue  of  new  bonds  in  exchange  for  those  outstanding  issued  by  the  conaoU- 
dated  municipalities,  and  pledged  the  levy  of  a  special  tax  by  the  new  corporation  upon  slaves 
and  real  estate  within  its  limits  in  order  to  pay  the  principal  and  interest  of  such  new  bonds. 
The  consolidation  as  provided  for  accordingly  took  place,  and  the  new  bonds  were  issued  by 
the  city  in  exchange  for  the  old  ones.  Held,  that  the  act  of  the  legislature  and  the  proceed- 
ings pursuant  thereto  constituted  a  contract  by  the  city  with  the  holders  of  the  new  bonds ; 
that  although  the  obligation  of  the  city  to  levy  a  tax  .upon  the  sleeves  was  destroyed  by  the 
abolition  of  slavery,  the  obligation  to  levy  the  special  tax  on  real  estate  remained,  and  a  sub- 
sequent statute  substituting  a  method  of  raising  money  to  meet  the  bonds  and  interest  out  of 
a  lottery  impaired  the  security  of  bondholders  under  their  contract  with  the  city  and  was 
void.  (Citing  Yon  Hoffman  V. -Quincy,  4  Wall.,  535;  Hartman  v.  Qreenhow,  102  U.  S.,  672; 
People  V.  Bond,  10  Cal.,  6(>8;  Brooklyn  Park  Co.  .t;.  Armstrong,  45  N.  Y.,  235.)  Louisiana  v. 
Pilsbury,  15  Otto,  2^. 

g  2270.  *^May  lery  '*  construed  as  mandatory.— Where  a  statute  provides  that  the  board 
of  supervisors  *'may,  if  deemed  advisable,"  levy  a  special  tax  to  pay  a  judgment  rendered 
against  the  county,  these  words  are,  for  the  benefit  of  a  judgment  creditor  of  the  county,  to  be 
construed  as  peremptory  instead  of  permissive  merely,  and  to  r^uire  the  levy  of  a  tax  to  pay 
such  judgment.    Supervisors  v.  United  States,  4  WalL,  435. 

i^  22  7 1.  Additional  levy  necessary.-  A  city  had  power  to  levy  a  tax  of  one  per  cent,  on  the 
assessed  value  of  all  real  and  personal  property  within  its  limits.  It  had  also,  with  the  con- 
sent of  its  legal  voters,  expressed  at  any  general  or  special  election,  an  unlimited  power  of 
taxation.  HelcL  that  if  a  tax  of  one  per  ceot.  was  not  sufficient  to  raise  the  ^  amount  needed 
to  pay  a  judgment  against  such  city,  it  was  the  duty  of  the  city  authorities  to  call  an  election 
and  require  its  electors  to  vote  a  sufficient  tax  for  the  purpose.  The  fact  that  the  proceeds  of 
its  one  per  cent,  tax  levy  were  exhausted  in  paying  its  current  expenses  is  no  excuse  for  its 
failure  to  take  a  vote  of  the  people  to  levy  a  tax  to  pay  a  judgment  against  it,  and  upon  such 
failure  mandamus  lies  to  compel  the  municipal  officers  to  call  an  election  and  require  the 
voters  to  vote  the  tax  necessary  for  the  purpose.  United  States  v.  City  of  Sterling,  2  Bias., 
410. 

$  2272.  Changing' mode  of  collecting  taxes.— The  rights  of  a  judgment  creditor  of  a  city 
are  not  affected  by  a  change  in  the  mode  of  collecting  the  taxes  of  such  city,  whereby  they 
became  collected  by  township  and  county  collectors.    Amy  v.  Galena,*  7  Fed,  R.,  1^3. 

§2273.  Tax  not  anUiorlzed.— No  court,  state  or  federal,  can  by  mandamus  compel  the 
levy  of  a  tax  not  authorized  by  some  law  of  the  state  applicable  to  the  case.  United  States  r. 
Miller  County,*  4  Dili,  233.    See  §§  2106-2108. 

§  2274.  Where  a  county  has  no  power  to  levy  a  special  tax  to  pay  its  warrants,  and,  under 
its  general  power  of  taxation,  can  only  levy  a  tax  of  five  mills  on  the  dollar,  payable  in  cash 
or  county  warrants,  which  tax  is  entirely  used  in  paying  its  ordinary  current  yearly  expensj*> 
held,  that  a  Tnandamus  would  not  lie  to  compel  the  county  to  levy  this  five  mills  general  tax» 
to  compel  its  collection  in  cash,  and  its  application  fully  or  in  part  to  the  payment  of  county 
warrants  instead  of  to  ordinary  expenses.    Ibid, 

§  2275.  A  city  council  has  no  power  to  levy  taxes  not  expressly  authorized  by  its  charter  or 
the  law.  MandamtM  will  be  refused  to  compel  a  city  to  levy  a  tax  exceeding  the  maximum 
authorized  by  law.     United  States  v,  Burlington,*  2  Am.  L.  Reg.  (N.  S. },  395. 

g  2270.  Genieral  and  special  taxes.— A  power  in  the  charter  of  a  municipal  corporation  to 
levy  a  limited  general  tax  for  ordinary  purposes  does  not  abrogate  its  power  and  duty  to  levy 
special  taxes  in  proper  cases  for  special  purposes.    Britton  t;.  Platte  City,*  2  DilL,  1.    See 

g§  2106-2108. 
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§3277.  An  ordinance  making  it  the  duty  of  the  city  ooancil  to  **  provide  means  **  to  meet 
payment  of  certain  bonds  and  coupons  does  not  imply  an  agreement  to  levy  a  special  tax.  to 
pay  such  debts.    United  States  v.  Buriin^ton,*  2  Am.  L.  Reg.  (N.  S.),  894. 

§  2278.  Tax  on  stock  held  by  non-resident-r  The  city  of  Charleston,  by  its  certificates  of 
stock,  assumed  to  pay  the  sum  n^entioned  in  them  ani  to  pay  six  per  cent,  interest  in  quar- 
terly payments.  It  was  held  that  the  city  could  not,  under  its  power  to  make  "  such  assess- 
ments on  the  inhabitants  of  Charleston,  or  those  who  hold  taxal)le  property  within  the  same, 
for  safety,  convenience,  benefit  and  advantage  of  the  city,  as  shall  appear  to  them  expedi- 
ent,*' impose  a  tax  on  its  own  stock  held  by  a  resident  of  a  foreign  couotry,  and  retain  such 
tax  out  of  the  quarterly  interest.  (Miller  and  Hunt,  JJ.,  dissenting.)  Murray  v.  Charles- 
ton,6  Otto,  433. 

§2279.  Power  to  tax. — Where  authority  to  borrow  money  in  order  to  execute  a  public 
work  is  conferred  upon  a  municipal  corporation,  the  power  to  levy  a  tax  for  its  payment  or 
the  discharge  of  the  obligation  accompanies  it,  and  this,  too,  without  any  special  mention 
that  such  power  is  granted.    United  States  v.  New  Orleans.  8  Otto,  393.  See  ^g  2106-2108. 

§  2280.  Where  there  is  no  legislative  limit  upon  the  amount  of  money  that  may  be  raised 
by  taxation  in  a  city,  and  ample  power  is  given  to  levy  and  collect  all  that  may  be  necessary 
to  discharge  the  corporate  obligations,  the  power  to  contract  a  debt  by  issuing  municipal  stock 
carries  with  it,  by  necessary  implication,  the  power  to  provide  for  the  payment  thereof  by 
the  levy  and  collection  of  a  tax.    £^par/e  Parsons,  1  Hughes,  292. 

§  2281I.  As  a  general  rule,  all  debts  contracted  by  municipal  corporations  must  be  paid,  if 
paid  at  all,  out  of.  taxes  which  such  corporations  may  lawfully  levy,  and  all  contracts  creat- 
ing debts  to  be  paid  in  futuro^  not  limited  to  payment  from  some  other  source,  imply  an  obli- 
gation to  pay  by  taxation.  In  such  cases  the  right  to  contract  must  be  limited  by  the  right 
to  tax;  and  if,  in  a  given  case,  no  tax  can  lawfully  be  levied  to  pay  the  debt,  the  contract  is 
void  for  want  of  authority  to  make  it.  The  validity  of  a  contract  which  can  only  be  fulfilled 
by  a  resort  to  taxation  depends  upon  the  power  to  levy  a  tax  for  that  purpose.  So,  when  the 
statute  of  a  state  authorizes  a  county  or  city  to  contract  a  debt  by  bond,  it  intends  to  au- 
thorize it  to  levy  such  taxes  as  are  necessary  to  pay  the  debt,  unless  there  is  in  the  act  itself, 
or  in  some  general  statute,  a  limitation  on  the  power  of  taxation  which  repeb  such  an  infer- 
ence.   Loan  Association  v,  Topeka,  20  Wall.,  65  J. 

§  2282.  Loan  —  Notes— Bonds  —  Powers.—  On  March  24, 1874,  the  legislature  of  New  Jersey 
enacted  *'  a  further  supplement  to  an  act,  entitled  '  An  act  to  revise  and  amend  the  charter  of 
the  city  of  Rahway,*'*  and  provided  **that  the  mayor  of  the  said  city  shall  have  authority  to 
appoint,  with  the  advice  and  consent  of  the  common  council,  three  freeholders  of  such  city 
as  a  board  of  finance.  Such  board  shall  have  the  supervision  of  the  finances  of  the  city, 
•  •  •  and  shall  have  authority  to  negotiate  and  sell  the  bonds  of  the  city,  and  to  make  pro- 
vision for  the  |)iiyment  of  the  interest  on  all  bonds  and  on  the  principal  as  such  bonds  ma- 
ture.'* On  April  21,  1876,  another  act  was  approved,  applicable  to  cities  having  boards  of 
finance,  and  providing  that  **  thereafter  it  may  be  lawful  for  any  city  within  the  state,  by 
and  through  its  board  of  finance,  from  time  to  time,  to  borrow  money  for  the  use  of  the 
city,  in  such  sums  as  they  may  think  best,  in  anticipation  of  the  collection  of  taxes  in  arrear 
in  such  city,  not  to  exceed  at  any  time  the  amount  that  is  m  arrear,  either  by  temporary 
loans  or  by  the  issue  of  bonds.  On  March  9,  1877,  the  power  to  borrow  was  enlarged  by  au- 
thority given  either  to  common  councils  or  the  board  of  finance  to  make  provision,  by  tem- 
porary loans,  for  ''present  unfunded  and  floating  indebtedness,**  as  well  as  in  anticipation  of 
the  collection  of  taxes  or  of  assessments  for  benefits  from  street  or  sewer  improvements,  in 
arrear  in  such  city.  Shotwell,  Martin  and  Squire,  the  duly  constituted  board  of  finance  of 
the  city  of  Rohway,  signed  the  following  paper: 

*'CiTY  OP  Rahway,  New  Jersey,  June  29,  1877. 

'*In  accordance  with  the  resolution  of  the  board  of  finance,  passed  February  5,  1877,  we 
hereby  direct  the  treasurer  to  make  a  loan  of  fifty  thousand  dollars  from  the  Grocers*  Bank. 

*•  A.  V.  Shotwell, 
••  Thomas  M.  Martin, 
"  Ben.  Squire, 

"Board  of  Finance." 

Robert  C.  Brewster  was  the  duly  appointed  and  qualified  treasurer  of  tlie  city,  and,  in  ac- 
cordance with  tills  authority,  effected  a  loan  of  $50,000  on  behalf  of  the  city,  from  said  bank, 
in  June,  1877.  at  which  time  the  city  was  greatly  in  need  of  funds  to  pay  maturing  bonds, 
accruing  interest,  and  necessary  current  city  expenses.  This  loan  of  $50,000  was  evidenced 
by  a  promissory  note,  and  was  used  for  the  use  of  the  city,  and  to  enable  it  to  meet  its  liabil- 
ities. When  tliis  loan  was  made,  the  treasurer  pledged  with  the  said  bank,  as  collateral 
security  for  its  payment,  six  bonds  of  the  city  of  Rahway,  for  $10,000  each,  numberetl  6U5  to 
870,  inclusive,  and  dated  June  80,  1877 ;  and  afterwards,  on  June  1,  1878,  at  the  request  of 
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the  officers  of  the  hank,  who  had  a  preference  for  bonds  of  a  smaller  denomination,  these 
collaterals  were  withdrawn,  and  fifty  other  bonds  of  the  city  for  $1,000  each,  numbered  1  to  50, 
dated  June  1,  1878,  and  due  in  ten  years,  were  substituted  in  their  place.  The  loan  was  re- 
duced by  various  payments  to  $87,000,  which  was  evidenced  by  a  renewal  promissory  note 
for  $37,000,  dated  December  81,  1870,  payable  one  month  after  date,  and  signed  by  **  R.  C. 
Brewster,  treasurer  of  the  city  of  Rahway."  Upon  this  note.  White,  the  receiver  of  the 
bank,  brought  suit  against  the  city.  He/d,  that  the  treasurer  was  authorized,  under  the 
direction  of  the  board  of  finance,  to  make  such  loan,  and  to  bind  the  defendant  corporation 
for  its  payment.  That  the  city  ratified  the  loan  thus  made  by  its  agent,  by  renewing  the 
note  from  time  to  time,  and  especially  by  paying  upon  it,  December  29,  1877,  the  sum  of 
$10,000,  and  on  June  1,  1878,  $2,500,  and  on  October  10,  1878,  $500;  that  the  plaintiff  was  en- 
titled to  recover  upon  said  note  against  the  city,  without  first  disposing  of  the  said  collat- 
erals; that  judgment  should  be  enterad  against  the  city  in  favor  of  the  receiver  of  the  bank, 
for  the  sum  of  $37,000,  with  interest  from  February  3,  1880,  to  the  date  of  the  entry,  with 
costs  of  suit  to  be  taxed.    White  v.  City  of  Rah  way,*  11  Fed.  R.,  853. 

§  2288.  Tillage  created  oat  of  territory  of  city.— A  legislature  has  the  right  to  create  a 
village  out  of  the  territory  of  a  city,  a9d  as  between  the  city  and  the  village  it  ma>y  apportion 
the  existing  indebtedness ;  but  when  the  corporation  which  created  the  debt  is  shorn  of  its 
population  and  taxable  property  to  such  an  extent  that  there  is  no  reasonable  expectation  of  its 
meeting  its  present  indebtedness,  and  it  is  unable  so  to  do,  the  creditors  at  least  can  enforce 
the  proportionate  share  of  their  obligations  against  the  two  corporations  carved  out  of  one. 
Both  are  liable  to  the  extent  of  the  property  set  off  to  each  respectively.  Brewis  v,  Duluth,* 
8McC.,  219.    See  §2124. 

§  2284.  But  where  it  appears  that  the  property  left  the  old  corporation  has  increased  rap- 
idly and  is  sufficient  to  meet  the  debt  apportioned  to  it,  there  is  no  legal  or  equitable  reason 
for  going  behind  the  legislative  apportionment.    IbidU 

§  2285.  DiTision  of  county. —  Where  a  county  has  been  divided  by  an  act  of  the  legislature, 
one  portion  thereof  retaining  the  former  name,  county  seat,  county  organization,  county 
buildings,  and  all  other  county  property,  and  the  other  portion  being  formed  into  new  coun- 
ties, the  county  retaining  such  name  and  organization  is  responsible  and  liable  solely  for  the 
entire  indebtedness  of  the  county  at  the  time  of  such  division,  and  cannot  bring  an  action  for 
contribution  against  the  counties  tiius  set  off,  unless  specially  authorized  to  do  so  by  an  act 
or  provision  of  the  legislature  making  such  provision*  County  Commissionen  v.  County 
Commissioners,*  1  Wyom.  Tj,  140.    See  §  2125. 

§  2286.  Public  purposes.^  Legislatures  cannot  authorize  municipal  corporations  to  contract 
indebtedness  for  any  other  than  public  purposes ;  and  in  deciding  whether,  in  a  given  case,  the 
object  for  which  taxes  are  assessed  falls  upon  one  side  or  the  other  of  this  line,  they  must  be 
governed  mainly  by  the  course  and  usage  of  the  government,  the  objects  for  which  taxes 
have  been  customarily  and  by  a  long  course  of  legislation  levied ;  what  objects  and  purposes 
have  been  considered  necessary  to  the  support  and  for  the  proper  use  of  the  government, 
whether  state  or  municipal.  Whatever  lawfully  pertains  to  this,  and  is  sanctioned  by  time 
'  and  the  acquiescence  of  the  people,  may  well  be  held  to  belong  to  the  public  use,  and  proper 
for  the  maintenance  of  good  government,  though  this  may  not  be  the  only  criterion  of  right- 
ful taxation.    Loan  Association  v,  Topeka,  20  Wall.,  659. 

§  2287.  Debt  may  be  validated.—  Where  a  debt  is  contracted  by  a  city  under  a  legislative 
act  that  is  unconstitutional  because  it  does  not  limit  the  amount  of  debt  which  may  be  con- 
tracted, it  may  be  vaUdated  by  a  subsequent  act  ratifying  the  creation  of  the  debt.  City  r. 
Lamson,  9  Wall.,  485. 

§  2288.  Fraud  —  Innocent  holders  —  County  warrants.—  The  school  district,  township  of 
Newton,  is  situate  in  one  of  the  newer  counties  of  the  state  of  Iowa,  and  as  late  as  1870  there 
were  in  this  township,  between  the  ages  of  five  and  twenty-one,  only  one  hundred  and  sixty- 
aix  children.  The  township  was  out  of  debt,  or  nearly  so,  in  1867,  but  in  1868  school  officers 
were  elected  who  issued  warrants  to  an  amount  exceeding  $30,000,  on  account  of  the  erection 
and  purchase  of  school  houses.  For  school  house  number  one,  worth  about  $1,000,  warrants 
for  $5,000  were  issued;  school  house  number  two,  worth  about  $500,  cost  in  warrants  $2,540; 
for  two  school  houses  in  sub-district  number  three,  worth  $500,  there  were  issued  warrants 
for  over  $18,000;  for  school  house  number  four,  worth  $400,  there  were  $1,200  of  warrants 
issued;  school  house  number  five  was  professedly  let  to  the  president  to  be  built  by  contract 
for  $2,000.  He  bought,  or  pretended  to  buy,  a  dwelling-house  of  one  Atterbury,  actually 
worth  from  $500  to  $800,  and  turned  it  over  to  the  district  for  $1,750  in  warrants;  Atterbury 
continued  to  occupy  it,  the  school  being  kept  in  the  garret  by  Atterbury's  daughter.  The 
district  never  obtained  title  to  the  house  or  the  ground  on  which  it  stands.  On  account  of 
this  house  there  were  warrants  issued  to  the  amount  of  $2,983.  To  one  El  wood  were  issued 
41>4:^  in  wairants,  for  fencing,  trees,  etc.,  for  school  house  number  one.    The  actual  value 
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of  the  fence  which  he  built  was  $40,  and  the  trees  $3.  Six  hundred  dollars  in  warrants 
were  issued  to  CHUey  for  a  fence  which  he  never  built.  Six  hundred  dollars  were  issued  to 
•another  man  for  building  a  fence  worth  only  $40.  And  $315  in  warrants  were  issued  for 
banking  up  school  houses,  the  actual  service  rendered  being  worth  not  to  exceed  $5.  And 
.many  other  warrants  were  issued  for  alleged  services  which  were  never  rendered,  aggregat-  ' 
ing  in  the  whole  to  $30,000.  These  frauds  were  known  to  the  community,  but  until  1870 
those  interested  in  perpetrating  them  outnumbered  the  few  honest  citizens,  who  felt  thera- 
selves  unable  to  resist  or  prevent  their  commission.  Lombard,  through  his  agent,  purchased 
these  warrants  for  iifty  cents  on  the  dollar,  or  thereabouts,  and  knew,  or  had  good  reason  to 
know,  that  they  were  fraudulent  and  without  consideration.  Suit  was  brought  by  Lombard 
on  these  warrants,  and,  by  the  connivance  of  the  township  officers,  judgment  was  i*endered 
in  his  favor  for  $7,882.28.  Subsequently  a  bill  was  filed  by  the  township  to  set  the  judgment 
4i8ide  and  to  have  the  warrants  upon  which  it  was  based  canceled,  except  so  far  as  it  might 
4tppear  that  some  of  the  warrants  were  valid,  and  that  a  consideration  tlierefor  was  actually 
received  by  the  district.  Held,  that  warrants  of  this  character  have  not  the  quality  of  nego- 
tiable paper  which  prevents  an  inquiry  into  its  fraudulent  character,  or  its  consideration, 
when  in  the  hands  of  innocent  holders  for  value  before  due.  Clark  v.  Des  Moines,  16  Ia», 
199;  Clark  v,  Polk  County,  19  la.,  248;  Shepherd  v.  District  Township,  22  la.,  595;  Taylor  v. 
District  Township,  25  la.,  447.  In  this  respect  such  warrants  are  unlike  authorized  negoti- 
able bonds  issued  by  public  or  municipal  corporations.  The  holders  of  these  vrai  rants  are 
in  no  better  situation  than  the  payee,  and  are  open  to  all  defenses  which  might  have  been 
made  against  the  party  to  whom  they  were  originally  issued.  The  judgment  was  therefore 
set  aside  for  fraud,  and  a  decree  rendered  that  there  was  justly  due  upon  such  judgment,  on 
account  of  the  warrants  in  suit,  in  all  $3,107.65,  which  decree  should  be  enforceable  by  exe- 
cution, and  if  necessary  by  mandamus  in  the  usual  manner,  each  party  to  pay  his  own  costs 
of  this  suit.    School  District  v,  Lombanl,*  2  Dill.,  493. 

§  2289.  Absolute  jadgment.— A  judgment  against  a  city,  containing  a  restriction  that  in 
case  resort  is  had  to  the  court  for  a  mandamus  to  compel  the  levy  of  a  tax  to  pay  the  judg- 
ment, regard  shall  be  had  to  the  legislative  limitation  on  taxation,  during  the  several  years 
that  the  obligations  upon  which  the  judgment  was  founded  were  contracted,  is  an  absolute 
judgment.    Hart  v.  New  Orleans,*  12  Fed.  R.,  292.  ^ 

g  22tH>.  Borrowing  money. —  A  provision  in  the  charter,  that  a  city  shall  not  borrow  more 
than  $50,000  for  general  purposes,  does  not  limit  its  power  to  go  into  debt  for  a  greater  sum 
Xor  special  improvements.    Hitchcock  v.  Galveston,  6  Otto,  341  (§g  2354^58). 

§  2291.  Interest  on  coupons. —  On  mandamus  to  compel  county  supervisors  to  levy  a  tax 
to  pay  a  judgment,  defendants  cannot  object  to  such  judgment  on  the  ground  that  it  in- 
cluded interest  allowed  upon  coupons  from  the  time  they  became  due.  Supervisors  t;.  United 
States,  4  W^U.,  435. 

g  2292.  Assent  of  piro^rtj  •wners.—  The  provision  of  a  city  charter,  that  the  trustees 
shall  not  incur  any  debt  or  borrow  money  for  the  use  of  the  city,  without  having  the  concur- 
rence of  five-eighths  of  the  taxable  property  owners,  to  be  ascertained  by  a  petition  for  that 
purpose,  does  not  prohibit  the  incurring  of  debt  for  ordinary  expenditures,  but  foroids  the 
incurring  of  a  permanent  debt,  or  an  extraordinary  expenditure  of  public  money.  Ivinson 
v.  Hance,*  1  Wyom.  Ty,  276. 

§  2298.  Laches  of  Judgment  creditor.^  Where  a  judgment  creditor  has  a  right  to  a  mai^ 
damus  requiring  the  city  to  levy  a  tax  of  one  per  cent,  to  apply  in  extinguishment  of  the 
principal,  and  one  per  cent  to  apply  in  the  extinguishment  of  the  interest  on  an  indebted- 
ness due  from  it,  but  such  creditor  neglects  for  fifteen  years  to  ask  for  a  mandamus  to  compel 
the  levy  and  collection  of  this  tax  annually,  and  the  burden  of  paying  the  entire  indebted- 
ness by  such  delay  becomes  insupportable  by  any  municipality  of  the  size  and  means  of  the 
city  against  which  the  judgment  exists,  Tield,  that  such  creditor  is  not  entitled  to  a  man- 
damus, requiring  the  city  to  levy  and  collect  at  once  taxes  enough  to  pay  the  entire  amount 
due;  his  delay  must  be  considered  a  waiver  of  the  annual  levy.  Amy  v.  Qalena,*  7  Fed.  R., 
163.    See  §  2109. 

§2294.  Contracts  extending  beyond  a  year.— It  seems  that  the  charter  of  the  city  of 
Chicago,  providing  that  no  contract  shall  be  made  by  the  city  involving  any  expense,  unless 
nn  appropriation  was  previously  made  concerning  such  expense,  and  requiring  the  comp- 
troller each  year  to  submit  an  estimate  of  the  amount  necessary  to  defray  the  expenses  of 
the  city  for  the  current  fiscal  year,  does  not  prohibit  the  execution  of  contracts  by  the  city 
extending  over  one  year,  even  where  the  appropriation  did  not  fully  meet  the  expenses  of  the 
contract.  The  language  must  be  understood  as  applying  to  the  subject-matter  of  the  con- 
tract, namely,  to  those  matters  where  the  terms  of  the  contract  and  the  time  of  its  execution 
were  practically  within  the  reach  of  an  appropriation  once  made.  Gi^rrison  v,  Qity  of  Chi- 
^cago,«  7  Biss.,  480. 
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§  2295.  The  city  of  Chicago  possesses  no  right  to  make  a  contract  with  a  gas  company  ex.- 
tending  over  a  period  of  ten  years.  Tlie  authority  to  make  such  long  contract  must  be  clear, 
because  it  involves  pecuniary  liabilities  and  is  a  tax  upon  future  property  owners  in  the  city. 
Ibid. 

§  220G.  But  where  a  city  has  made  a  contract  for  the  supply  of  gas  for  ten  years,  and  has 
received  and  paid  for  gas  under  it  for  eight  years  without  objection,  and  only  questions  the 
validity  at  the  end  of  that  time,  because  of  a  decrease  in  the  cost  of  producing  gas.  although 
the  court  doubted  the  power  of  the  city  to  make  such  contract,  it  recommended  an  equitable 
compromise  for  the  remaining  two  years.    Ibid. 

%  2397.  I u junction. —  A  tax-payer  cannot  enjoin  the  payment  of  an  appropriation  to  settle 
a  disputed  claim  arising  under  a  contract  not  ultra  vires  of  the  city.  Warren  v,  St.  Paul,*  5^ 
Dill.,  498. 

§  229S.  Although  private  persons  may  enjoin  the  collection  of  illegal  taxes  by  a  municipality^ 
they  cannot  on  their  own  behalf  restrain  the  disposition  of  municipal  funds  derived  fronts 
taxes  already  collected.    Coulson  v.  Portland,*  Deady,  481. 

g  2299.  New  wards  added  to  city.—  A.  made  a  contract  with  a  city  for  the  pavement  of  its 
streets.  Shortly  afterwards  two  new  wards  were  added  to  the  city  which  theretofore  were 
not  included  in  its  limits.  The  legislature  passed  an  act  declaring  that  the  inhabitants  of  theae^ 
new  wards  should  not  be  liable  for  any  debt  of  the  city  contracted  prior  to  the  passage  of  the 
act  bringing  them  within  the  city.  None  of  these  pavements  were  laid  in  the  new  wards.  It 
was  held,  in  view  of  the  fact  that  it  was  the  purpose  of  this  latter  act  to  relieve  the  new  ter- 
ritory brought  into  the  city  from  the  obligations  previously  incurred  by  the  city  for  objects 
in  which  the  new  wards  had  no  interest  or  voice,  that  A.  was  not  entitled  to  a  tax  upon  the 
property  of  this  new  territory  to  pay  a  judgment  against  the  city  on  the  contract,  his  debt 
having  been  contracted  when  the  contract  was .  made.  United  States  if.  Hempliis,  7  Otto, 
284.    See  §3181. 

§  £801).  Wards  annexed  to  a  city  may  be  lawfully  exempted  from  payment  of  taxes  with 
which  to  enable  the  city  to  liquidate  debts  created  before  ^e  annexation.    Ibid, 

g  2801.  Payment  of  invalid  bonds.— Where  a  city  was  prohibited  from  contracting  "any 
debt  or  pecuniary  liability  without  fully  providing  in  the  ordinance  creating  the  debt  the 
m%ans  of  paying  the  principal  and  interest  of  the  debt  or  contract,"  and  issued  bonds,  with- 
out so  providing  for  their  payment,  to  aid  in  the  construction  of  gas  works,  which  were  built, 
and  of  which  the  city  received  the  benefit,  held,  that  these  bonds,  although  invalid,  oonsti- 
t^ted  an  equitable  claim  against  the  city  of  which  it  was  competent  for  the  legislature  to  im- 
pose payment  upon  the  city,  and  an  act  making  the  city  liable  for  such  bonds  was  not 
retroactive  within  the  prohibition  of  the  constitution  of  Illinois.  New  Orleans  v.  Clark,*' 
5  Otto,  644. 

§  2302.  Indebtedness  In  excess  of  limit. —  Whiere  the  indebtedness  of  a  city  was  restricted 
to  $1)0,000,  the  issuance  of  bonds  to  the  extent  of  $800,000  by  such  city  is  invalid,  notwiUi- 
standing  such  bonds  were  not  payable  for  twenty  years,  and  the  yearly  tax  levied  to  pay  inter- 
est upon  them  would  not  exceed  such  $50,000  annually.    Coulson  v.  Portland,*  Deady,  481. 

§  2303.  Illinois. —  A  statute  of  Illinois  providing  that,  when  judgment  is  rendered  against 
a  county,  no  execution  shall  issue,  but  that  the  county  commissioners*  court  shall  draw  a 
warrant  upon  the  treasurer  for  the  amount,  "which  shall  be  paid  as  other  county  debts, *^  is 
not  available  for  defendant  on  a  writ  of  error  in  a  mandamus  proceeding  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  rendered  against  a  county.  If  the  judgment  is  sustained,  the 
warrant  can  be  issued  when  the  fund  to  pay  the  judgment  is  provided,  if  the  warrant  be 
necessary  to  complete  the  obedience  of  the  supervisors  in  paying  over  the  money  accordin|^ 
to  the  command  of  the  writ.     Supervisors  v.  United  States,  4  Wall.,  485. 

§2804.  Nebraska  — Bnildlng  conrt-honse.— -When  a  county  in  Nebraska  desires  to  buUd 
a  court-house,  if  it  has  not  on  hand  a  sufficient  fund  which  can  be  applied  in  payment  for 
such  a  purpose  without  doing  violence  to  principle,  it  must  submit  the  proposition  to  the 
qualified  voters  of  the  county  to  get  permission  to  incur  such  extraordinary  indebtedness  and 
for  authority  to  resort  to  the  extraordinary  remedy  provided  by  statute  for  raising  the  neces- 
sary and  appropriate  funds.  Without  such  authority  the  commissioners  could  not  lawfully 
contract  for  the  erection  of  such  a  building,  and  without  such  action  on  the  part  of  the 
electora  of  the  county,  the  commissioners  were  powerless  to  proceed,  however  much  the  build- 
ing may  have  been  needed ;  in  the  absence  of  authority  to  make  such  appropriation  there  was 
no  rightful  authority  for  issuing  county  warrants,  consequently  they  were  void  and  no  re- 
covery could  be  had  on  them.  (Per  Dundy,  D.  J.)  Brown  v.  County  Commissioners  of 
Sherman  County,*  2  McC,  469. 

g  2305.  In  Missouri.—  Under  the  general  statute  of  Missouri  a  municipal  corporation  can 
be  compelled  by  mandamus  to  levy  a  special  tax  to  pay  a  judgment  to  which  there  has  been 
a  return  of  nulla  bona,    Britton  v.  Platte  City,*  2  Dill.,  1. 
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§  S800.  In  Penusjlyanla. —  If  the  county  has  no  unappropriated  moneyB,  a  special  statu- 
tory  execution  authorized  in  Pennsylvania  to  be  issued  against  counties  must  be  paid  **  out  of 
the  first  moneys  that  shall  be  received  for  the  use  of  said  county."  Pollock  v,  Lawrence  Co.,* 
BPittsb.  IL,187. 

§  2807.  (bounty  commissioners  are  not  responsible  for  a  contempt  in  refusing  to  apply  to 
the  payment  of  a  special  statutory  execution  against  the  county  moneys  not  actually  in  the 
treasury,  being  in  fact  unaccounted  for  by  the  predecessor  of  the  treasurer.    Ibid. 

%  280S.  The  high  prerogative  of  taxation  is  confided  to  county  commissioners,  and  the  failure 
to  exercise  it  by  them  or  their  predecessors  is  no  legitimate  answer  to  an  execution.    Ibid, 

§  2309.  When  current  county  expenditures  exceed  current  income,  and  all  cannot  be 
promptly  paid,  to  the  vigilant  must  be  given  the  first  products  of  the  treasury.    Ibid. 

§  2810.  A  special  statutory  execution  against  a  county  operates  as  an  injunction  upon  com* 
miasioners,  restraining  them  from  drawing  any  warrant  or  making  any^payment  for  any  pur- 
pose whatever,  until  the  judgment  upon  which  it  was  issued  is  satisfied,  and  no  capricious 
application  of  public  funds  by  county  commissioners  in  the  face  of  a  debt  solemnly  adjudi- 
cated, and  after  notice  of  execution  commanding  its  payment,  can  be  held  guiltless  in  the 
sight  of  the  law.  II  will  be  punished  by  attachment  for  contempt  by  the  court  whose  execu- 
tion is  so  disregarded.    Ibid, 

%  2811.  Pollock  recovered  a  judgment  in  the  United  States  court  for  $1,811.80  against  Law- 
rence*county,  Pennsylvania,  on  which  execution  was  issued  under  an  act  of  the  legislature 
of  Pennsylvania  of  1884,  adopted  by  such  court  as  part  of  its  final  process  against  counties. 
This  writ  was  returned  by  the  marshal  as  having  been  duly  served  upon  the  county  commis- 
sioners and  also  upon  the  treasurer  of  the  county  of  Lawrence.  The  commissioners  failed  to 
pay  any  portion  of  the  judgment,  whereupon  PoUock  petitioned  the  court,  charging  that  at 
the  date  of  the  service  of  the  writ  *'  there  were  moneys  in  the  treasury  of  said  county,  and 
subject  to  the  order  and  warrant  of  said  cqmmissioliers,  to  the  amount  of  $5,800,  unappropri- 
ated;** that  since  the  said  service  *'  there  has  been  received  into  the  treasury,  and  subject  to 
the  warrant  of  the  commissioners,  a  further  sum  of  $2,000;'*  nevertheless,  the  said  commis- 
sioners "  being  minded  to  evade  the  payment  of  the  said  judgment  and  set  at  naught  the 
process  of  this  court,  although  often  requested,  have  refused  to  pay,  to  the  great  wrong  of 
the  plaintiff  and  the  contempt  of  this  court.**  The  petitioner  prayed  for  a  rule  on  the 
commissioners  to  show  cause  why  an  attachment  should  not  issue  against  them  according  to 
law.  The  commissioners  answered,  admitting  the  service  of  the  writ,  and  saying  that  at  the 
date  of  such  service  **  there  were  no  unappropriated  funds  of  said  county  under  the  power 
and  control  of  these  respondents,  and  for  further  answer  they  show  that  before  the  judgment 
in  this  caqe  was  obtained,  and  before  these  respondents  knew  that  the  said  county  would  be . 
liable  to  pay  the  debt  for  which  it  was  rendered,  the  county  commissioners  of  said  county 
had  made  their  estimates  of  the  probable  expenses  of  the  said  county  for  the  ensuing  year« 
and  to  the  specific  purposes  embraced  in  said  estimates,  and,  according  to  the  laws  of  the 
state  of  Pennsylvania,  all  the  revenues  of  the  said  county  were  appropriated.**  They  further 
answered^  *'  that  the  whole  receipt  of  moneys  which  have  come  under  the  control  and  power 
of  the  respondents  as  the  money  of  the  county  is  $1,727.48,  and  these  moneys  were  solely  pro- 
vided for  the  purposes  of  the  county,  incident  to  the  public  will  and  the  administration  of 
justice.**  Held,  affirming  that  an  answer  should  be  neither  evasive  nor  argumentative,  that 
this  answer  was  evasive  in  not  stating  the  amount  of  money  in  the  treasury  at  the  date  of 
the  service  of  the  writ,  thus  leaving  the  court  to  glean  the  amount  from  the  statement  of  the 
treasurer ;  and  that  this  answer  was  argumentative  because,  in  supporting  the  allegation  that 
there  was  no  money  **  under  their  control,**  the  answer  construed  the  annual  statement  of  the 
probable  public  expenditures  to  be  a  specific  appropriation  to  each  object.    Ibid,  .i 

§  2812.  After  the  service  of  a  mandamu8  execution  upon  county  commissioners  in  Penn- 
sylvania, the  county  treasurer  has  no  authority  to  receive  county  orders  of  a  date  subsequent 
to  the  rendition  of  the  judgment  in  payment  of  taxes,  and  thus  divert  the  funds  of  the  county 
from  the  appropriation  of  them  made  by  law  for  the  payment  of  the  execution.  Such  pay- 
ment of  county  orders  by  the  treasurer  is  a  contempt  of  the  mandamiu  execution  issued  by 
the  court,  and  punishable  as  such.     Lout  v.  Allegheny,*  2  Pittsb.  R.,  413. 

g  2818.  Act  No.  1,  of  January,  1802,  of  the  legislature  of  Pennsylvania,  requiring  county 
treasurers  to  receive  county  warrants  in  payment  of  taxes,  does  not  repeal  any  of  the  provis- 
ions of  the  act  of  1884,  providiil^  for  mandamua  execution  against  counties  upon  judgments 
rendered  against  them,  nor  can  it  relieve  the  treasurer  from  the  proper  application  of  the 
county  funds  in  the  order  of  their  appropriation  as  previously  made.    Ibid, 

%  2814.  Where  a  mandamus  execution  authorized  by  the  statutes  of  Pennsylvania  has  been 
served  upon  county  commissioners,  it  is  their  duty:  (1)  If  there  be  any  money  in  the  treas- 
urer's hands  unappropriated,  the  exigencies  of  this  writ  require  that  the  commissioners  cause 
it  to  be  paid  to  the  party.    (2)  If  there  be  not  money  enough  in  the  treasury  to  satisfy  the 
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whole  judgment,  it  is  their  duty  to  pay  it  out  of  the  first  money  received.  (8)  II  the  taxes 
of  the  current  year  are  insufficient  to  pay  the  judgment  and  other  expenses  of  the  county,  it 
is  their  duty  to  assess  and  collect  on  the  next  year  sufficient  for  this  purpoee.  (4)  The  judg- 
ment of  the  court  is  an  appropriation  of  all  the  money  in  the  treasury  not  already. drawn  or 
appropriated  by  previous  county  orders  in  payment  of  previous  demands  audited  and  allowed 
by  the  comptroller,  and  also  of  the  first  money  thereafter  received  for  the  use  of  the  cotmty. 
Ibid. 

§  28]  5.  A  judgment  was  rendered  upon  interest  coupons  of  certain  railway  aid  bonds 
issued  by  Allegheny  county,  Pennsylvania.  Upon  such  judgment  a  mandamua  execution, 
authorized  by  statute,  was  issued,  and,  by  the  statutes  of  Pennsylvania,  this  execution  was 
payable  out  of  the  first  moneys  unappropriated  coming  into  the  hands  of  the  county  treasurer. 
The  county  commissioners  divided  the  liability  of  the  county,  past  and  prospc^ctive.  for  the 
coming  year  into  two  classes.  They  estimated  the  expenses  of  the  coming  year,  including  the 
interest  on  the  funded  debt  intended  to  be  paid,  and  laid  a  tax  of  five  mills  for  this  purpose, 
which  was  collected  and  paid  in  the  usual  way.  Besides  this,  they  assessed  another  tax  of 
twenty -seven  mills,  which  was  appropriated  to  pay  the  debt  on  the  railroad  bonds  and  cou- 
pons. Held^  that,  by  this  scheme,  the  county  commissioners  nullified  the  law  and  set  it  at 
defianca  That  the  comptroller  was  bound  to  include  the  judgment  upon  which  executioa 
was  issued  against  the  county  among  the  necessary  expenditures ;  tJiat  the  commis.<>ionex8 
were  bound  to  assess  a  tax  sufficient  to  pay  them,  and  that  they  had  no  authority  to  levy  and 
assess  two  separate  and  distinct  taxes,  or  to  appropriate  any  specific  portion  to  be  paid  out  ia 
preference  to  another.  That  the  five  mills  and  the  twenty -seven  mills  could  not  thus  b^  sep- 
arated and  distinguished ;  that  the  taxes  assessed  formed  one  general  fund.  Ibid, 
•  §  281€^  The  remedies  provided  by  the  act  of  April  15,  1834,  of  the  legislature  of  Pennsyl- 
vania for  enforcing  judgments  against  counties  and  townships  are  not  applicable  to  cities  and 
boroughs.    Oelrich  v.  Pittsburgh,*  2  Pittsb;  B.,  93. 

g  281 7.  The  act  of  1819,  providing  that  the  stock  of  any  body  corpocsite,  owned  by  any 
individual  or  individuals,  body  or  bodies  corporate  or  politic,  in  his,  her,  its  or  their  own 
name  or  names,  shall  be  liable  to  be  taken  in  execution  and  sold  in  the  same  manner  as  goods 
and  chattels  are  liable  in  law  to  be  so  taken  and  sold,  was  not  repealed  by  the  act  of  1836^ 
directing  the  mode  of  levying  upon  stocks  by  attachment  and  fieri  facias,  and  by  another  act 
of  the  same  year,  regulating  the  levy  of  execution  against  corporations,  followed  by  sequestra- 
tion. But  municipal  corporations  are  exempted  from  the  operation  of  the  acts  last  named. 
Ibid. 

§  2818.  A  levy  of  a  writ  of  fieri  facioB  upon  stock  held  by  the. city  of  Pittsburgh,  having 
been  legally  made,  will  not  be  set  aside,  and  the  mara^Jial  must  proceed  with  the  execution  of 
such  writ.    Ibid, 

V.  Streets* 

SoyoiKRY— Power  to  make  by-laws  ia  continuing,  g  2Z\9,— Changing  grade,  §g  2320-3324--> 
Legal  tUle  in  wvereignty,  %  2321.— Dwtrtc^  of  Columbia;  liobUity  for  injuries,  ^  2325- 
^J^,^Delegaiion  of  power,  §  2829.— Contract  payable  in  bonds;  ultra  vires;  remedy, 
§  2330.—  Consent  of  abutting  owners,  ^  2331.—  Work  must  be  done  with  oare,  §  2382;  iio^ 
bilityfor  consequential  damages,  §§  2333»  2334, 

§  2819*.  A  power  to  make  by-laws  and  ordinances  lor  the  grading  and  leveling  of 
streets,  etc.,  is  continuing,  and  ia  not  exhausted  by  a  single  exercise.  Goszler  v.  Corpocatioa 
of  Georgetown,  ^§  2335-86. 

§  2820.  An  ordinance  regulating  a  street  grade  is  not  a  contract  with  property  owners  who 
have  built  in  reference  to  such  grade,  and  the  grade  maj  be  subsequently  changed  by  the 
municipal  autliorities.    Ibid, 

§  282L  The  legal  title  to  streets  in  municipal  corporations  is  in  the  sovereign,  held  in  trosfe 
for  the  public.    Smith  v.  Corporation  of  Washington,  §$  2337-39.    See  §  2368. 

§  2822.  A  charter  authorizing  a  corporation  to  open  and  keep  in  repair  streets,  authoru^d 
it  to  cut  down  and  alter  grades.    Ibid, 

%  2823.  Municipal  corporations  are  not  liable  for  injuries  to  |ifoperty  resulting  from  changes 
in  grades  of  streets,  if  the  work  is  carefully  and  skilfully  done.    Ibid, 

§  2324.  The  care  and  supermtendence  of  streets,  alleys  and  highways,  the  regulation  of 
grades,  and  the  opening  of  new,  and  the  closing  of  old,  streets,  are  peculiarly  municipal  duties. 
Barnes  v.  District  of  Columbia,  §i§  2340-53. 

§  282&.  The  board  of  public  works  of  the  District  of  Columbia  is  composed  of  the  gov- 
«cnor  and  foursOUifiC.poi^nAUQWiiiat^d  by  the.prc^sldent,  and  is  ^ivestf)^  with  the  entire  oon- 
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trol  and  regulation  of  the  repairing  of  streets  and  alleys,  and  all  other  work  which  may  be 
intrusted  to  their  charge  by  the  legislative  assembly  of  the  District  of  Columbia  or  by  con- 
gress, together  with  the  disbursement  6t  moneys  coUected'for  the  improvement  Of  streets  and 
alleys.    Ibid, 

§  28S6.  The  board  of  public  works  must  make  an  annual  report  of  their  transactions  to  each 
branch  of  the  legislative  assembly  and  to  the  president.    Ibid, 

%  2921.  The  municipal  corporation,  made  such  by  acceptance  of  the  city  or  village  charter, 
is  liable  for  n^ligence  tn  the  construction,  care  and  management  of  its  streets,  and  in  this 
respect  is  distinguishable  from  quasi  corporations,  such  as  counties,  towns,  school  districts  or 
townships.    Ibid. 

§  2SSS.  The  board  of  public  works  of  the  Distri&t  of  Columbia  is  part  of  the  municipal 
corporation  of  the  District,  and  the  District  is  liable  for  injuries  caused  to  persons  by  the 
dangerous  or  defective  condition  of  streets  resulting  from  the  negligence  of  such  board, 
although  the  fee  of  the  streets  is  in  the  United  States  and  not  in  the  municipal  corporation. 
Ibid.    See  §  ^Sl. 

§  2829.  A  city  council  can  direct  the  mayor  and  chairman  of  the  committee  on  streets  and 
alleys  to  make  contracts  for  paving  sidewalks.  This  is  not  an  unlawful  delegation  of  power. 
Hitchcock  17.  Galveston,  ^  S854-M. 

§  2880.  A  paving  contract  is  not  wholly  inoperative  because  it  provides  for  payment  in 
bonds  of  a  corporation,  the  issue  of  which  is  not  authorized  by  law.  Although  ultra  tnres, 
such  contract  is  enforceable  as  far  as  it  is  lawful,  and  the  city  which  is  a  party  to  it  may  be 
liable  in  damages  for  a  breach  of  it    Ibid.    See  §g  3385,  2397. 

§  2381.  A  requirement  that  paving  contractors  obtain  the  written  consent  of  abutting  prop* 
erty  owners,  *'  which  written  consent  or  selection  of  the  said  pavement  shall  be  filed  in  the 
mayor's  ofiice  with  the  city  clerk,"  does  not  make  such  written  consent  a  condition  precedent 
to  the  performing  by  the  contractors  of  any  part  of  their  work  agreed  to  be  done.  A  con* 
tract  becomes  binding  upon  the  city  before  such  consent  is  obtained.    Ibid. 

g  2882.  The  law  requires  public  municipal  officers  to  construct  public  works  so  as  nof  wan- 
tonly or  maliciously  to  injure  adjoining  proprietors,  and  so  as  to  cause  no  unnecessary  dam- 
age. Their  work  must  be  done  in  such  a  reasonable  and  proper  manner  as  to  cause  no 
damage  which  is  not  necessarily  incident  to  the  prosecution  of  the  work.  Cheever  v,  Shedd, 
g§  28')9-«l. 

g  2888.  In  the  absence  of  statutory  provisions  a  municipal  corporation  or  its  agents  ate  nob 
liable  for  a  consequential  dsmage,  which  is  necessarily  done  in  the  exercise  of  reasonable  care, 
to  adjoining  lands  not  taken  for  public  use,  in  tlie  execution  of  a  public  work  imposed  by  the 
legislature  upon  the  corporation  for  the  public  benefit,  although  the  individual  who  executes 
such  an  improvement  upon  his  own  lands,  for  his  private  benefit,  might  strictly  be  liable  for 
such  a  consequential  injury.    Ibid. 

§  2834.  But  this  principle  does  not  apply  to  private  corporations  who  are  authorized  by  the 
legislature  to  construct  works  of  a  public  character,  such  as  canals  or  railroads;  such  works 
being  constructed  primarily  for  the  benefit  and  emolument  of  the  private  corporations  who 
have  them  in  charge  and  who  are  not  paid  agents.    Ibid, 

[Notes.— See  g§  2803-3419.] 

.  GOSZLER  V.  CORPORATION  OF  GEORGETOWN. 
(6  Wheaton,  693-598.    1821.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  county  of  Washington,  in  the  District  of  Columbia, 
on  the  following  case: 

In  the  year  1797,  the  legislature  of  Maryland,  among  certain  additional  pow-  ly 
ers  given  to  the  corporation  of  Georgetown,  enacted  that  they  ^^  shall  have 
full  |x>wer  and  authority  to  make  such  by-laws  and  ordinances  for  the  gradu- 
ation and  leveling  of  the  streets,  lanes  and  alleys,  within  the  jurisdiction  of 
the  same  town,  as  they  may  judge  necessary  for  the  benefit  thereof.^'  Act 
of  November,  1797,  c.  56,  sec.  6,  p.  35.  In  pursuance  of  this  authority  the  cor- 
poration passed  an  ordinance,  in  May,  1799,  for  the  graduation  of  certaia 
streets,  the  first  section  of  which  appoints  commissioners,  and  authorizes  them 

*Ho  make  the  level  and  graduation  of  the  streets;"  and  the  second  is  in  these 
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words:  ^^  And  be  it  ordained,  that  the  said  level  and  graduation,  when  signed 
by  the  said  commissioners  or  a  majority  of  them,  and  returned  to  the  clerk  of 
this  corporation,  shall  be  forever  thereafter  considered  as  the  true  graduation  of 
the  streets  so  graduated,  and  be  binding  upon  this  corporation,  and  all  other 
persons  whatever,  and  be  forever  thereafter  regarded  in  making  improvements 
upon  said  streets." 

The  plaintiff  in  error  owned  lots  upon  one  of  these  streets,  and  made  im- 
provements thereon,  according  to  the  graduation  made  and  returned  to  the  clerk 
of  the  corporation,  uhder  the  directions  of  this  ordinance.  In  September,  1816, 
the  corporation  passed  another  ordinance,  directing  the  level  and  graduation  of 
this  street  to  be  altered ;  and  the  commissioners  appointed,  being  about  to  cat 
down  the  street  by  the  plaintiff's  house,  were  enjoined  from  proceeding  by  a 
bill  filed  by  the  plaintiff  against  them  and  the  corporation.  Upon  the  final 
hearing  of  this  case,  the  circuit  court  dismissed  the  bill,  being  of  opinion  that 
the  corporation  had  the  power  asserted  in  their  answer,  of  altering  the  level 
and  graduation  of  a  street,  graduated  under  their  former  ordinance  of  May, 
1799. 

The  counsel  for  the  appellant  contends  that  the  circuit  court  erred  in  dis- 
missing his  bill  because  (1)  the  power  to  graduate  streets,  as  given  by  the  legisla- 
ture of  Maryland,  was  not  a  continuing  power,  but  was  completely  executed  by 
the  ordinance  of  May,  1799,  and  has  never  been  renewed.  (2)  The  ordinance 
of  May,  1799,  is  in  the  nature  of  a  compact,  and  is  unalterable. 

§  2335.  A  power  granted  to  a  municipal  corporation  to  make  hy-laws  for  ths 
graduation  of  its  streets  is  a  continuing powery  arid  not  one  exhausted  by  its  first 
exercise, 

1.  The  language  of  the  act  certainly  does  not  imply  that  the  power  it  confers 
is  exhausted  in  its  first  exercise.  The  power  is  not  ^^  to  graduate  and  level  the 
streets,"  or  "  to  make  a  by-law  for  the  graduation  and  leveling  of  the  streets; " 
but  "to  make  such  by-laws  and  ordinances  for  the  graduation  and  leveling  of 
,  the  streets,  etc.,  within  the  jurisdiction  of  the  same  town  as  they  may  judge 
necessary  for  the  benefit  thereof."  The  act  seems  to  contemplate  a  continuance 
of  the  power,  and  a  repetition  of  the  by-laws  and  ordinances,  as  the  corporation 
"  may  judge  necessary  for  the  benefit  of  the  town."  It  gives  a  power  to  legis- 
late on  the  subject,  and  to  pass  more  than  one  by-law  and  ordinance  respecting 
it.  Unless,  then,  there  be  in  the  nature  of  the  operation  something  which  for- 
bids its  repetition,  the  words  of  the  act  import  no  such  prohibition.  There  can 
be  no  doubt  that  the  power  of  graduating  and  leveling  the  streets  ought  not  to 
be  capriciously  exercised.  Like  all  power  it  is  susceptible  of  abuse.  But  it  is 
trusted  to  the  inhabitants  themselves,  who  elect  the  corporate  body,  and  who 
may  therefore  be  expected  to  consult  the  interests  of  the  town.  Although  this 
power  may  be  oppressively  repeated,  the  possession  of  it  cannot  be  pronounced 
so  improper  or  so  dangerous  as  to  control,  essentially,  the  words  which  confer 
it.  The  graduation  and  leveling  of  the  streets  is  not,  necessarily,  a  single  operar 
tion.  There  may  be  circumstances  to  produce  a  general  desire  to  vary  the 
graduation,  to  bring  the  streets  more  nearly  on  a  level  than  was  contemplated 
in  the  first  ordinance;  and  if  this  may  occur,  we  cannot  say  that  the  legisla- 
ture could  not  intend  to  give  this  power  of  varying  the  graduation,  when  the 
words  they  employ  are  adapted  to  the  giving  of  it. 

T\Vo  acts  of  congress  for  amending  the  charter  of  Georgetown  have  been 

relied  on.    That  passed  in  January,  1805  (2  Stats,  at  Large,  335),  empowers  the 

corporation  ^'  to  open  and  extend  and  regulate  streets  within  the  limits  of  the 
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said  town,  provided  they  make  to  the  person  or  persons  who  may  be  injured  by 
such  opening,  extension  or  regulation,  just  and  adequate  compensation,  to  be 
sustained  by  the  verdict  of  an  impartial  jury,  summoned,"  etc.,  "  who  shall  pro- 
ceed in  like  manner  as  has  been  nsnal  in  other  cases,  where  pri\^iite  property 
has  been  condemned  for  public  use."  For  the  corporation,  it  has  been  contended 
that  the  word  ^'  regulate  "  implies  some  operation  on  the  streets  themselves,  or 
is  entirely  senseless;  and,  if  it  implies  any  such  operation,  it  must  comprehend 
their  graduation.  The  objection  made  by  counsel  to  this  argument  is  the  im- 
probability that  the  word  "regulate"  would  be  substituted  for  "graduate,"  if 
it  were  used  in  the  same  sense;  and  the  words  directing  the  duty  of  the  jury. 
They  are  to  "proceed  in  like  manner  as  has  been  usual  in  other  cases,  where 
private  property  has  been  condemned  for  public  use."  The  word  "  regulavte," 
then,  it  is  said,  is  shown  by  this  expression  to  be  applicable  only  to  those  cases 
in  which  private  property  is  condemned  to  public  use,  which  is  not  done  in 
graduating  a  street  This  construction  is  supposed  to,  be  strengthened  by  the 
act  of  1809  (2  Stats,  at  Large,  538),  which  again  empowers  the  corporation  "to 
lay  out,  open,  extend  and  regulate  streets,  lanes  and  alleys,"  but  confines  the 
use  of  the  jury  for  assessing  damages  to  those  sustained  "  by  reason  of  opening 
or  extending  any  street,  lane  or  alley."  The  opinion  that  the  original  power 
continues  after  its  first  exercise  Tenders  it  unnecessary  to  decide  on  the  extent 
which  may  and  ought  to  be  given  to  the  word  "regulate." 

§  2336.  An  ordinance  regulating  a  street  grade  ie  not  a  contract  with  property 
owners  who  have  built  with  reference  to  such  grade, 

2.  The  second  point  presents  a  question  of  some  difficulty.  One  object  of 
the  ordinance  probably  was  to  give  as  much  validity  to  the  graduation  made 
by  the  commissioners  as  if  it  had  been  made  under  the  direct  superintendence 
of  the  corporate  body.  But  it  cannot  be  disguised  that  a  promise  is  held  forth 
to  all  who  should  build  on  the  graduated  streets  that  the  graduation  should  be 
unalterable.  The  court,  however,  feels  great  difficulty  in  saying  that  this 
ordinance  can  operate  as  a  perpetual  restraint  on  the  corporation.  When  a 
government  enters  into  a  contract,  there  is  no  doubt  of  its  power  to  bind  itself 
to  any  extent  not  prohibited  by  its  constitution.  A  corporation  can  make 
such  contracts  only  as  are  allowed  by  the  acts  of  incorporation.  The  power 
of  this  body  to  make  a  contract  which  should  so  operate  as  to  bind  its  legis- 
lative capacities  forever  thereafter,  and  disable  it  from  enacting  a  by-law,  which 
the  legislature  enables  it  to  enact,  may  well  be  questioned.  We  rather  think 
that  the  corporation  cannot  abridge  its  own  legislative  power. 

Decree  affirmed* 

SMITH  V.  CORPORATION  OF  WASHINGTON. 

(20  Howard,  185-149.    1857.)  ' 

Ebrob  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Grier. 

Statement  of  Facts. —  The  declaration  in  this  case  alleges,  in  substance,  that 
the  plaintiff  is  owner  of  a  lot  in  the  city  of  Washington,  fronting  on  K  street; 
that  this  street  was  opened  in  front  of  her  lot  in  the  year  1831,  and  became  a 
traveled  street;  that  a  wall  had  been  erected  in  front  of  the  lot,  to  protect  it; 
that  shade  trees  had  been  planted  in  front  of  it;  that  a  sidewalk  had  been  laid; 
"  that  defendants  unlawfully,  wrongfully  and  injuriously,"  cut  down  the  shade 
trees,  took  down  the  jsirall,  .removed  the  pavement,  and  dug  down  the  street  in 
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front  of  the  premises,  thereby  <A)straoting  and  injuring  the  ingress  and  egress 
to  plaintifiTs  lot  and  the  baildings  thereon  —  injuring  their  valne,  depriving  her 
of  the  shade  and  ornament  of  the  trees,  and  compelling  her  to  pay  large  sams. 
of  money  to  enable  her  to  nse  and  occupy  her  house.    It  must  be  observed  that, 
the  gravamen  of  this  case  is  not  a  trespass  on  the  property  of  the  plaintiS, 
ot*  the  taking  down  a  wall  or  removing  shade  trees  thereon;  nor  the  ereotion 
oiF  a  nuisance  on  the  public  highway ;  nor  a  wilful,  malicious  or  oppressive^ 
abuse  of  authority,  in  order  to  injure  the  plaintiff.    But  the  declaration  charges 
that  these  acts  of  defendants,  in  reducing  the  level  of  the  street,  removing  trees^ 
pavement,  etc.,  were  done  "  unlawfully,  wrongfully  and  injuriously.** 

On  the  pleadings  and  evidence  in  the  case,  the  only  questions  of  law  that 
did  or  could  arise  on  it  were, —  1st.  Whether  the  corporation  defendant  had 
power  to  change  the  grade  of  the  street,  or  acted  "  unlawfully  and  wrongfully  '^ 
in  so  doing;  and  2d.  If  the  act  was  lawful,  were  the  defendants  bound  to  ooa^ 
pensate  the  plaintiff  for  the  injurious  consequences  to  her  property  ? 

§  2337.  The  legal  tide  to  etreets  in  munioipal  corporatiana  is  in  the  eovereigny^ 
in  trvet  for  the  public. 

1.  First,  then,  as  to  the  authority  of  the  corporation.  It  is  unnecessary,  ii» 
the  consideration  of  this  point,  to  recur  to  the  early  history  of  the  foundation 
of  the  city  of  Washington ;  suflBce  to  say,  the  land  was  originally  conveyed 
to  trustees,  *'  to  be  laid  out  as  a  federal  city,  with  such  streets,  etc.,  as  the  pres- 
ident shall  approve."  It  has  been  so  laid  out,  and  the  streets  dedicated  to  the 
public.  As  in  all  other  cities  and  towns,  the  legal  title  to  the  public  streets  is. 
vested  in  the  sovereign  as  trustee  for  the  public;  and,  consequently,  in  this- 
District  they  can  be  regulated  only  by  congress,  directly,  or  by  such  individuals 
6r  corporations  as  are  authorized  by  congress. 

§  2338.  A  charter  authorizing  corporation  to  open  and  keep  in  repair  streetSy 
authorises  cutting  down  grades. 

The  act  to  incorporate  the  city  of  Washington,  passed  May  15, 1820,  among 
other  specific  powers  and  duties  enumerated  in  the  seventh  section,  has  the 
following:  "  To  open  and  keep  in  repair  streets,  avenues,  lanes,  alleys,  etc.,  etc., 
agreeably  to  the  plan  of  the  city."  It  has  been  contended  that  this  power,  "  \x> 
open  and  keep  in  repair,"  does  not  include  the  power  to  alter  the  grade  or 
change  the  level  of  the  land  on  which  the  streets,  by  the  plan  of  the  city,  are 
laid  out.  Bat  we  think  such  a  construction  of  this  clause  of  the  charter  is  en- 
tirely too  narrow,  and  cannot  be  supported  as  consonant  either  with  the  letter 
or  spirit  of  the  statute.  It  is  the  evident  intention  and  policy  of  this  statute- 
to  commit  to  this  corporation,  as  a  municipal  organ  of  government,  whose 
members  are  chosen  by  the  citizens,  the  care,  supervision  and  general  regula- 
tion of  the  streets,  as  in  other  cities  and  boroughs.  Where  sums  of  money 
have  been  specially  voted  by  congress  for  the  improvement  of  the  city,  it  is 
usual  to  order  it  to  be  expended  under  the  supervision  of  the  president  But  no 
inference  can  be  drawn  from  such  legislation,  that  congress  intended  to  retain 
the  whole  police  and  regulation  of  the  streets  to  itself,  so  as  to  require  a  special 
act  to  alter  the  grade  of  a  street,  or  that  the  president,  in  addition  to  his  other 
duties,  has  imposed  on  him  that  of  street  commissioner  of  Washington.  The 
city  corporation  has  the  trust  confided  to  them,  and  the  duty  imposed  upon 
them,  not  only  of  opening  the  streets  of  Washington,  but  of  ^'keeping  them 
in  repair." 

Streets  cannot  be  opened  and  kept  in  repair,  or  made  safe  or  convenient  for 
public  use,  without  being  made  level,  or  as  nearly  so  as  the  nature  of  the  ground 
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will  permit.  HiHs  mtist  be  cnt  down  and  faollofwfi  filletl  np,  or,  ih  other  words^ 
the  road  must  be  '*  graded ''  or  ^^  reduced  to  a  certain  degree  of  ascent  or  descent,'^ 
which  is  the  proper  definition  of  the  verb  *^  to  grade."  If  the  duty  imposed 
on  the  corporation  requires  this  to  be  done,  the  power  mn^  be  oo-extensive  with 
the  duty.  If  charged  with  neglect  of  their  duty,  as  public  officers  bound  to> 
keep  the  streets  in  repair,  it  would  not  be  a  sufficient  excuse  to  allege  that  the 
fences  and  obstructions  are  reraored,  and  therefore  the  street  is  "  opened,"  or 
that  it  has  been  kept  in  as  good  <*  repair  "  as  it  was  found.  A  court  of  quarter 
sessions  would  probably  not  receive  a  defense  founded  on  such  astute  philo- 
logical cHticism  of  the  terms  of  the  statute.  Nor  could  the  allegation  be- 
admitted,  that  having  once  fixed  a  grade,  which  is  now  found  improper  and 
insufficient,  the  corporation  has  exhausted  its  power,  and  has  no  authority  to- 
change  the  level  or  grade,  in  order  to  keep  the  street  in  repair.  As  the  duty  ia 
a  continuing  one,  so  is  the  power  necessary  to  perform  it. 

§  2339.  Municipal  corporations  are  not  luMe  fai*  injuries  to  property  restdt^ 
ing  from  changes  of  grade  of  street^  if  the  work  is  oarefvlXy  and  skilfully  done^ 

2.  Having  performed  this  trust,  confided  to  them  by  the  law,  according  to 
the  best  of  their  judgment  and  disci*etion,  without  exceeding  the  jurisdiction 
and  authority  vested  in  them  as  agents  of  the  public,  and  on  land  dedicated  to 
public  use  for  the  purposes  of  a  highway,  they  bav^  not  acted  "  unlawfully  or 
wrongfully,"  as  charged  in  the  declaration.  They  have  not  trespassed  on  tho 
plaintifiTs  property,  nor  erected  a  nuisance  injurious  to  it,  and  are  consequently 
not  liable  to  damages  where  they  have  committed  no  wrong,  but  have  fulfilled 
a  duty  imposed  on  them  by  law  as  agents  of  the  public.  The  plaintiff  may 
have  suffered  inconvenience  and  been  put  to  expense  in  consequence  of  such 
action;  yet,  as  the  act  of  defendants  is  not  "unlawful  or  wrongful,"  they  are 
not  bound  to  make  any  recompense.  It  is  what  the  law  styles  "  damnurrh- 
cihsgue  injuria^  Private  interests  must  yield  to  public  accommodation ;  one 
cannot  build  his  house  on  the  top  of  a  hill  in  the  midst  of  a  city,  and  require  the 
grade  of  the  street  to  conform  to  his  convenience,  at  the  expense  of  that  of  the 
public.  The  law  on  this  subject  is  well  settled,  both  in  England  and  this  coun- 
try.  The  cases  are  too  numerous  for  quotation ;  a  reference  to  one  or  two  more 
immediately  applicable  to  the  questions  arising  in  this  case  will  be  sufficient. 

In  Callender  v.  Marsh,  1  Pick.,  417,  the  defendant,  as  surveyor  of  the  high- 
ways, was  charged  with  digging  down  a  street  in  Boston,  so  as  to  lay  bare  the 
foundations  of  plaintiff's  house,  and  endanger  its  falling.  The  authority  under 
which  he  acted  was  given  by  a  statute  which  required  ^'  that  all  highways^ 
towivways,  etc.,  should  be  kept  in  repair  and  amended  from  time  to  time,  that 
the  same  may  be  safe  and  convenient  for  travelers."  "  This  very  general  and 
exclusive  authority,"  say  the  court,  "  would  seem  to  include  everything  which 
may  be  needed  towards  making  the  ways  perfect  and  complete,  either  by  level- 
ing them  where  they  are  uneven  and  difficult  of  ascent,  or  raising  them  where 
they  should  be  sunken  and  miry."  It  was  held,  also,  that  the  law  does  not 
give  a  right  to  compensation  for  an  indirector  consequential  damage  or  expense^ 
resulting  from  a  right  use  of  property  belonging  to  the  public. 

In  Green  v.  Borough  of  Reading,  9  Watts,  282,  the  defendants,  by  virtue  of 

their  authority  to  "  improve  and  repair^^  graded  the  street  in  front  of  plaint* 

IfTs  house  five  feet  higher  than  it  had  been  before,  and  it  was  held  that  the 

corporation  was  not  liable  to  an  action  for  any  consequential  injury  to  plaintiff'a 

property,  by  reason  of  such  improvement  or  change  of  grade  in  the  publio 

Street.    In  the  case  of  O'Connor  u  Pittsburg,  18  Penn.,  187,  a  church  had  been 
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built  according  to  the  direction  of  the  city  regulator,  and  by  a  grade  established 
in  1829.  Afterwards,  in  pursuance  of  an  ordinance,  the  grade  of  the  street 
was  reduced  seventeen  feet;  the  church  had  to  be  taken  down  and  rebuilt  on  a 
lower  foundation,  at  a  damage  of  $4,000.  The  authority  ^iven  to  the  city  was 
"  to  improve^  repair  and  keep  in  order  the  BireeU^'^  etc.  The  court  say :  "  We  had 
this  case  reargued,  in  order  to  discover,  if  possible,  some  way  to  relieve  the 
plaintiff  consistently  with  law,  but  grieve  to  say  we  can  find  none.  The  law  is 
settled,  not  only  in  Pennsylvania,  but  by  every  decision  in  the  sister  states,  ex- 
cept one.'' 

We  are  of  opinion,  therefore,  that  the  instructions  given  by  the  court  below 
on  these  points  were  correct,  and  affirm  their  judgment. 

BARNES  V.  DISTRICT  OF  COLUMBIA* 
(1  Otto,  540-567.    1875.) 

Erbob  to  the  Supreme*  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  The  plaintiff  in  this  case  was  injured  in  consequence 
of  an  excavation  in  one  of  the  streets  of  the  city  of  Washington.     The  excava- 
tion was  made  by  a  railroad  company  while  constructing  its  road  under  peiv 
mission  from  the'^city.     Plaintiff  sues  for  damages. 
*  Opinion  by  Me.  Justice  Hunt. 

The  municipal  corporation,  "  The  District  of  Columbia,"  was  organized  under 
the  act  of  congress  of  February  21,  1871.  16  Stat.,  419.  The  first  section  of 
the  act  creates  a  municipal  corporation  by  the  name  of  "The  District  of 
Columbia,"  with  power  to  sue,  be  sued,  contract,  have  a  seal,  and  "  exercise  all 
other  powers  of  a  municipal  corporation,  not  inconsistent  with  the  laws  and 
constitution  of  the  United  States  and  the  provisions  of  this  act."  By  section  2 
the  executive  power  is  vested  in  a  governor,  to  be  appointed  by  the  president^ 
with  the  consent  of  the  senate,  and  to  hold  his  office  for  four  years.  Bills 
passed  by  the  council,  and  house  of  delegates,  were  to  be  presented  to  him  for 
approval  or  rejection. 

A  secretary  of  the  District  is  also  provided  for,  whose  duties  are  specified. 
The  legislative  power  in  the  District  is  vested  in  two  bodies, —  a  council,  and 
house  of  delegates, —  called  a  legislative  assembly;  which  power  it  was  in  the 
eighteenth  section  declared  should  "extend  to  all  rightful  subjects  of  legislation 
within  said  District,  consistent  with  the  constitution  of  the  United  States  and 
the  provisions  of  this  act."  It  is  enacted  that  the  president,  with  the  consent 
of  the  senate,  shall  appoint  a  board  of  health,  consisting  of  five  persons,  whose 
duties  are  pointed  out.  The  salaries  of  the  governor  and  secretary  are  pre- 
scribed, and  are  to  be  paid  "at  the  treasury  of  the  United  States."  The 
salaries  of  the  members  of  the  legislative  assembly  are  prescribed;  but  it  is  not 
declared  where  or  how  or  by  whom  they  shall  be  paid,  unless  they  are  included 
in  the  general  terms  of  section  38.  By  the  thirty -seventh  section  it  is  provided 
that  there  shall  be  a  "  board  of  public  works,  to  consist  of  the  governor  and 
four  other  persons  to  be  appointed  by  the  president,  with  the  consent  of  the 
senate,  who  shall  have  entire  control  of  and  make  all  regulations  which  they 
shall  deem  necessary  for  keeping  in  repair  the  streets,  avenues  and  alleys  and 
sewers  of  the  city,  and  all  other  works/vhich  may  be  intrusted  to  their  charge 
by  the  legislative  assembly  or  congress."  They  are  also  required  to  disburse 
the  money  collected  for  such  purposes,  and  to  make  an  annual  report  of  their 
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proceedings  to  the  legislative  assembly,  and  to  famish  a  daplioate  of  the  same 
to  the  governor. 

The  charters  of  the  cities  of  Washington  and  Georgetown  are  declared  to 
be  repealed,  except  that  they  are  continued  in  force  for  pertain  specified  par- 
poses  not  necessary  to  be  here  considered.  The  statute  creating  this  corpora- 
tion,  in  its  first  section,  declares  it  to  be  a  body  corporate,  not  only  with  power 
to  contract,  to  sue  and  be  sued,  and  to  have  a  seal,  but  also  that  it  is  a  body 
corporate  for  municipal  purposes,  and  that  it  shall  exercise  all  other  powers  of 
a  municipal  corporation,  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States  and  the  provisions  of  this  act. 

§  2340*  A  municipal  corporation  is  hut  a  department  of  the  state^  which  mxxy 
iUdf  exercise  the  powers  delegated  to  the  municipality. 

A  municipal  corporation,  in  the  exercise  of  all  of  its  duties,  including  those 
most  strictly  local  or  internal,  is  but  a  department  of  the  state.  The  legisla- 
ture may  give  it  all  the  powers  such  a  being  is  capable  of  receiving,  making  it 
a  miniature  state  within  its  locality.  Again,  it  may  strip  it  of  every  power, 
leaving  it  a  corporation  in  name  only;  and  it  may  create  and  recreate  these 
changes  as  often  as  it  chooses,  or  it  may  itself  exercise  directly  within  the 
locality  any  or  all  the  powers  usually  committed  to  a  municipality.  We  do 
not  regard  its  acts  as  sometimes  those- of  an  agency  of  the  state,  and  at  others 
those  of  a  municipality ;  but  that,  its  character  and  nature  remaining  at  all 
times  the  same,  it  is  great  or  small  according  as  the  legislature  shall  extend  or 
contract  the  sphere  of  its  action.  In  his  work  on  Municipal  Corporations 
(sec.  835),  Judge  Dillon  says:  "As  the  highways  of  a  state,  including  streets 
in  cities,  are  under  the  paramount  and  primary  control  of  the  legislature,  and 
as  all  municipal  powers  are  derived  from  the  legislature,  it  follows  that  the  au- 
thority of  municipalities  over  streets,  and  the  uses  to  which  they  may  be  put^ 
depends  entirely  upon  their  charter  or  legislative  enactments  applicable  to 
them.  It  is  usual  in  this  country  for  the  legislature  to  confer  upon  municipal 
corporations  very  extensive  powers  in  respect  to  streets  and  public  ways  within 
their  limits  and  the  uses  to  which  they  may  be  appropriated.  The  authority 
to  open,  care  for,  regulate  and  improve  streets,  taken  in  connection  with  the 
other  powers  usually  granted,  give  to  municipal  corporations  all  needed  au- 
thority to  keep  the  streets  free  from  obstructions  and  to  prevent  improper  uses, 
and  to  ordain  ordinances  to  this  end." 

§  2341  •  A  municipality  acts  &y,  and  is  responsiile  for^  the  conduct  of  its 
agents, 

A  corporation  can  act  only  by  its  agents  or  servants.  This  obvious  truth 
does  not  imply  that  the  acts  must  be  done  by  inferior  or  subordinate  agents, 
but,  on  the  contrary,  the  higher  the  authority  of  the  agent,  the  more  evident  is 
the  responsibility  of  the  principal  While  a  state  may  be  represented  in  vari- 
ous ways,  no  one  will  doubt  that  its  act,  when  declared  through  the  means  of 
its  legislature  or  its  governor  within  their  respective  spheres,  is  more  emphat* 
ically  obligatory  upon  it  than  when  made  known  through  its  inferior  depart- 
ments. 

§  2342. whether  they  are  elected  or  appointed^  compensated  or  voluntary, 

A  municipal  corporation  may  act  through  its  mayor,  through  its  common 
council  or  its  legislative  department,  by  whatever  name  called,  its  superintend* 
ent  of  streets,  commissioner  of  highways,  or  board  of  public  works,  provided 
the  act  is  within  the  province  committed  to  its  charge.  Nor  can  it  in  principle 
be  of  the  slightest  consequence  by  what  means  these  several  officers  are  placed 
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in  their  position, —  whether  they  Me  etectiad  by  the  people  of  the  mnnicipality^ 
or  appointed  by  the  president  or  a  governor.  The  people  are  the  recognized 
source  of  all  authority,  state  and  manicipal ;  and  to  this  authority  it  mast  come- 
at  last,  whether  immediately  or  by  a  circuitous  process.  An  elected  mayor  or 
an  appointed  mayor  derives  his  authority  to  act  from  the  same  source,  to  wrt^ 
tbat  of  the  legislature.  The  whole  municipal  authority  emanates  from  the 
legislature.  Its  legislative  charter  indicates  its  extent  and  regulates  the  distri* 
bution  of  its  powers  as  well  as  the  manner  of  selecting  and  compensating  ita 
agents.  The  judges  of  the  supreme  court  of  a  state  may  be  appointed  by  the 
governor  with  the  consent  of  the  senate,  or  they  may  be  elected  by  the  people. 
But  the  powers  and  duties  of  the  judges  are  not  aflFected  by  the  manner  of  their 
selection.  The  mayor  of  a  city  may  be  elected  by  the  people,  or  he  may  be 
appointed  by  the  governor  with  the  consent  of  the  senate;  but  the  slightest 
reflection  will  show  that  the  pow^ers  of  this  otBcer,  his  position  as  the  chief 
agent  and  representative  of  the  city,  are  the  same  under  either  mode  of  appoint^ 
ment.  Whether  his  act  in  a  case  in  question  is  the  act  of  and  binding  on  the 
city  depends  upon  his  powers  under  the  charter  to  act  for  the  city,  and  whether 
he  has  acted  in  pursuance  of  them,  not  at  all  upon  the  manner  of  bis  election^ 
It  is  equally  unimportant  from  what  source  he  receives  compensation^  or 
whether  he  serves  without  it. 

When  the  question  is,  whether  an  individual  is  acting  for  himself  or  for 
another,  the  inquiry  whether  that  other  directed  him  to  do  the  work  and  con* 
trolled  its  performance,  and  whether  he  promised  to  pay  him  for  his  service^ 
may  be  important  in  determining  that  question:  In  a  case  like  the  one  before 
ns,  where  all  the  actors  are  in  some  form  under  the  same  authority,  where  all 
are  created  by  tli^  same  legislature,  and  it  is  a  question  of  the  distribution  of 
conceded  power,  these  suggestions  are  unimportant.  Nor  fLve  these  by  any 
means  conclusive  considerations  in  any  case.  A  striking  instance  to  the  con* 
trary  is  found  in  the  case  of  The  China,  7  Wall,,  63.  It  is  there  held  that^ 
although  the  master  of  the  vessel  i$  bound  to  take  a  pilot  on  board  his  vessel, 
and  bound  to  take  the  first  one  offering  his  services,  the  owners  are  responsible 
for  a  collision  caused  by  the  negligence  of  the  pilot  thus  in  charge  of  the  ves* 
sel.  In  the  case  of  the  municipal  corporation  before  us,  we  have  no  doubt  that 
the  governor  and  the  legislative  department  are  equally  representatives  and 
agents  of  that  body,  unaffected  by  the  circumstance  that  the  one  is  appoint^ 
by  the  president  and  the  others  are  elected  by  the  people;  or  that  the  one  is 
paid  from  one  source,  and  the  others  from  another  source.  They  are  severally 
members  and  parts  of  a  municipal  corporation,  whose  charter  emanates  from 
the  congress  of  the  United  States,  and  by  which  their  powers  and  authority  are 
conferred  or  defined. 

§  23 43,  Snperiiitendence  of  local  highways  is  peculiarly  a  municipal  duty. 

Whether  the  board  of  public  works  is  also  a  part  of  and  an  agency  of  the 
municipal  corporation  is  the  question  before  us.  1,  The  authorities  state,  and 
our  own  knowledge  is  to  the  effect  that  the  care  and  superintendence  of  streets^ 
alleys  and  highways,  the  regulation  of  grades,  and  the  opening  of  new  and 
closing  of  old  streets,  are  peculiarly  municipal  duties.  No  other  power  can  so 
wisely  and  judiciously  control  this  subject  as  the  authority  of  the  immediate 
locality  where  the  work  is  to  be  done.  Accordingly,  although  complaints  are 
often  made  of  corruption  and  venality,  as  they  are,  indeed,  of  all  public  fane- 
tionaries,  and  attempts  made  to  substitute  other  agencies,  the  general  judgment 
of  the  country  has  always  accepted  the  municipal  organization  as  the  one  sub* 
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jeot  to  the  least  objection  for  the  exeoatioa  of  this  duty.  In  inquiring,  there- 
fore, where  this  power  was  vested  in  a  particular  case,  we  should  expect  to  fin4 
that  it  was  ^iven  to  the.  municipality. 

§  3344.  District  of  Colwnbia  is  a  municipal  corporation, 

2.  The  act  of  congress  of  February  21, 1871,  is  entitled  "  An  act  to  provide  a 
government  for  the  District  of  Columbia,"  and  its  intention  is  to  accomplish 
that  end  by  the  means  of  a  municipal  corporation  called  ''The  District  of 
<)olumbia."  The  powers  given  to  it  are  to  contract,  sue  and  be  sued,  to  have  a 
seal,  and  all  other  powers  of  a  municipal  corporation,  not  inconsistent  with  the 
<;onstitution  and  laws  of  the  ^United  States  or  the  provision^  of  this  act. 

§  2345» its  governor  is  its  executive. 

The  powers  thus  given  are  to  be  exercis^  by  the  means  and  agencies  in  the 
^ct  specified;  and,  unless  these  means  and  agencies  do  represent  the  corpora- 
tion, it  has  nothing,  and  does  nothing.  It  is  a  nonentity.  The  first  of  these  is 
the  existence  of  a  governor,  who  is  invested  with  the  executive  power  in  and 
over  the  District  of  Columbia.  This  office  is  a  large  type  of  a  mayoralty ;  and 
his  acts, or  declarations,  or  notices  or  services  upon  him,  within  the  sphere  of 
executive  authority,  are  those  of  or  upon  the  lAunicipal  oorporatioo. 

§  2346.  its  legislature  indicated. 

The  legislative  assembly  also  is  a  large  edition  of  a  common  council,  and  is 
the  especial  power  and  organ  of  the  municipality  in  regulating  its  ordinary 
business  and  affairs. 

§  2347.  Powers  of  board  of  public  v)orks  of  District  of  ColunJjyi. 

The  thirty-seventh  section  dpfijies  and  locates  the  pov^er  to  regulate  and 
repair  the  streets  and  highways,  of  the  District  of  Columbia.  The  persons  there 
referred  to  are  invested  with  the  entire  control  of  the  streets,  their  regulation 
^nd  repair.  It  is  declared  that  there  shall  be  *'a  board  of  public  works,"  of 
whom  the  chief  agent  of  the  Qjty  corpora.tion  —  viz.,  the  governor  —  shall  bo 
one,  and  four  other  persons  to  be  nominated  by  the  president;  and  to  this 
board  is  giyea  the  po,w:er  specified.    The  full  text  of  the  sejCtipn  is  as  follows: 

"  Board  of  Public  Works.  • 

^^  Sec.  37.  And  be  it  further  enacted^  That  there  shall  be  in  the  District  of 
^Columbia  a  board  of  public  works,  to  consist  of  the  governor,  who  shall  be 
president  of  said  board;  four  persons,  to  be  appointed  by  the  president  of  the 
XJnited  States,  by  and  with  the  advice  and  consent  of  the  senate,  one  of  whom 
:8hall  be  a  civil  engineer,  and  the  others  citizens  and  residents  of  the  District^ 
having  the  qualifications  of  an  elector  therein.  One  of  said  board  shall  be  a 
•citizen  and  resident  of  Gjorgetown,  and  one  of  said  board  shall  be  a  citizen 
and  resident  of  the  county  outside  of  the  cities  of  Washington  and  Georgetown. 
They  shall  hold  office  for  the  term  of  four  years,  unless  sooner  removed  by  the 
president  of  the  United  States.  The  board  of  public  works  shall  have  entire 
oontrol  of  and  make  all  regulations  which  they  shall  deem  necessary  for  keep- 
ing in  repair  the  streets,  avenues,  alleys  and  sewers  of  the  city,  and  all  other 
works  which  may  be  intrusted  to  their  charge  by  the  legislative  assembly  or 

congress. 

'^  They  shall  disburse  upon  their  warrant  all  moneys  appropriated  by  the 
tJnited  States  or  the  District  of  Columbia,  or  collected  from  property  holders 
in  pursuance  of  law,  for  the  improvement  of  streets,  avenues,  alleys  and  sewers, 
and  roads  and  bridges;  and  shall  assess,  in  such  manner  as  shall  be  prescribed 
hj  law,  upon  iixo  property  adjoining  and  to  be  specially  benefited  by  the 


§§  234$-235(K  CORPORATIONS  —  MUNICIPAL. 

improvements  authorized  by  law  and  made  by  them,  a  reasonable  proportioQ 
of  the  cost  of  the  improvement,  not  exceeding  one-third  of  such  cost,  which 
sum  shall  be  collected  as  all  other  taxes  are  collected.  They  shall  make  all 
necessary  regulations  respecting  the  construction  of  private  buildings  in  the 
District  of  Columbia,  subject  to  the  supervision  of  the  legislative    assembly. 

"  All  contracts  made  by  the  said  board  of  public  works  shall  be  in  writings 
and  shall  be  signed  by  the  parties  making  the  same,  and  a  copy  thereof  shall 
be  filed  in  the  office  of  the  secretary  of  the  District;  and  said  board  of  publio 
works  shall  have  no  power  to  make  contracts  to  bind  said  District  to  the  pay* 
ment  of  any  sums  of  money  except  in  pursuance  of  appropriations  made  by 
law,  and  not  until  such  appropriations  shall  have  been  made.  All  contracts 
made  by  said  board,  in  which  any  member  of  said  board  shall  be  personallj 
interested,  shall  be  void;  and  no  payment  shall  be  made  thereon  by  said  Dis- 
trict, or  any  officer  thereof.  On  or  before  the  first  Monday  in  November  of 
each  year,  they  shall  submit  to  each  branch  of  the  legislative  assembly  a  report 
of  their  transactions  during  the  preceding  year,  and  also  furnish  duplicates  of 
the  same  to  the  governor,  to  be  by  him  laid  before  the  president  of  the  United 
States  for  transmission  to  the  two  houses  of  congress;  and  shall  be  paid  the 
sum  of  $9,500  each  annually.^ 

§  2348.  Officers  of  the  District  of  Columhia^  how  created, 

1.  The  four  persons  composing  this  board  are  nominated  by  the  president^ 
and  bold  their  offices  for  a  fixed  period  of  time.  They  cannot  be  removed 
except  by  the  president  of  the  United  States.  The  same  thing  is  true  of  the 
governor  and  of  th» secretary  of  the  District;  except  that  as  to  them  there  is  no 
power  of  removal.  Each  is  appointed  in  the  same  manner,  and  holds  until  the 
expiration  of  his  term  and  until  his  successor  is  qualified.  The  same  is  trae, 
also,  of  the  members  of  the  council,  except  that  their  term  is  of  shorter  dura- 
tion. It  is  true,  also,  in  relation  to  the  house  of  delegates,  except  that  they 
are  elected  by  the  people,  and  hold  their  offices  for  a  fixed  term  of  one  year. 
We  have  already  endeavored  to  show  that  it  is  quite  immaterial,  on  the  ques- 
tion whether  this  board  is  a  municipal  agency,  from  what  source  the  power 
comes  to  these  officers, —  whether  by  appointment  of  the  president,  or  by  the 
legislative  assembly,  or  by  election. 

§  2349.  Power  of  hoard  of  public  works  of  District  of  Columbia  continued. 

2.  This  board  is  invested  with  the  entire  control  and  regulation  of  the  repair 
of  streets  and  alleys,  and  all  other  works  which  may  be  intrusted  to  their  charge 
by  the  legislative  assembly  or  congress.  They  shall  disburse  all  the  money 
appropriated  by  the  legislative  assembly  or  by  congress,  or  collected  from  prop- 
erty holders  for  the  improvement  of  streets  and  alleys.  It  is  to  be  noticed 
here,  that  the  municipal  corporation,  as  represented  by  the  legislative  assembly^ 
may  impose  upon  this  board  such  other  duties  as  they  think  proper.  The 
board  is  to  perform  "  all  other  work  intrusted  to  their  charge  by  the  legisla* 
tive  assembly  or  congress."  In  this  respect,  certainly,  it  is  not  an  independent 
body.  It  is  subject  to  two  masters,  either  of  whom  may  impose  upon  it  anj 
other  work  it  may  choose,  and  which  work  it  is  bound  to  perform.  Its  de- 
pendence upon  congress  and  upon  the  legislative  assembly  in  this  respect  rests 
upon  the  same  basis.  It  will  not  be  claimed  by  any  one  that  it  is  not  subjeot 
to  the  control  of  congress,  and  dependent  upon  that  body. 

§  2350.  ew  to  disbursement  of  moneys.    Duty  as  to  reporting. 

3.  The  board  shall  disburse  all  moneys  appropriated  by  the  United  States  or 
the  District  of  Columbia,  or  collected  from  property  holders,  for  improve- 
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ments  of  streets  or  alleys.  In  doing  the  two  acts  here  first  specified,  the  board 
again  acts  as  the.hand  and  agent  of  the  United  States  or  of  the  District,  as 
the  case  may  be. 

i.  On  or  before  the  first  Monday  of  each  year,  the  board  is  required  to 
make  a  report  of  their  transactions  daring  the  preceding  year  to  each  branch 
of  the  legislative  assembly,  and  also  to  the  president,  to  be  placed  before  con- 
gress by  him.  This  doty  is  also  an  indication  of  their  subordination  equally 
to  congress  and  to  the  legislative  assembly.  The  powers  given  to  this  board 
are  not  of  a  character  belonging  to  independent  officers,  but  rather  those 
which  indicate  that  it  is  the  representative  of  the  ibunicipal  corporation. 
Notwithstanding  these  features,  and  notwithstanding  we  find  this  power  given 
by  the  act  which  creates  the  municipality,  and  that  this  is  one  of  the  powers 
ordinarily  belonging  to  a  municipal  government,  and  although  the  manner  of 
its  bestowal  and  the  selection  of  the  agents  who  exercise  it  are  similar  to  that 
of  the  other  appointees  and  agents  of  the  municipal  corporation,  it  is  still  con- 
tended that  no  liability  exists  on  the  part  of  the  corporation  to  compensate 
the  plaintiff  for  his  injuries. 

§  2351.  A  mxmieipal  corporation  is  liable  for  negligence^  cdtJiough  a  quasi 
municipality  ie  not  so  liable. 

It  is  denied  that  a  municipal  corporation  (as  distinguished  from  a  corporation 
organized  for  private  gain)  is  liable  for  the  injury  to  an  individual  arising  from 
negligence  in  the  construction  of  a  work  authorized  by  it.  Some  cases  hold 
that  the  adoption  of  a  plan  of  such  a  work  is  a  judicial  act;  and,  if  injury  arises 
from  the  mere  execution  of  that  plan,  no  liability  exists.  Ohild  v.  City  of 
Boston,  4  Allen,  41;  Thayer  v.  Boston,  19  Pick.,  511.  Other  cases  hold  that 
for  its  negligent  execution  of  a  plan  good  in  itsell^  or  for  mere  negligence  in 
the  care  of  its  streets  or  other  works,  a  municipal  corporation  cannot  be  charged* 
City  of  Detroit  v.  Blackely,  21  Mich.,  84,  is  of  the  latter  class,  where  it  was 
held  that  the  city  was  not  liable  for  an  injury  arising  from  its  neglect  to  keep 
its  sidewalks  in  repair. 

The  authorities  establishing  the  contrary  doctrine,  that  a  city  is  responsible 
for  its  mere  negligence,  are  so  numerous  and  so  well  considered  that  the  law 
must  be  deemed  to  be  settled  in  accordance  with  them.  English  authorities: 
Mayor  u  Henley,  2  CI.  &  Fin.,  331;  Mersey  Docks  v,  Gibbs;  Same  v.  Pen- 
hallow,  1  H.  Ld.  Cas.  (N.  S.),  93;  1  H.  &  N.,  439;  Lan.  Canal  Co.  v.  Parnably, 
11  Ad.  &  Ell.,  223;  Scott  v.  Mayor,  37  Eng.  Law  &  Eq.,  465.  United  States 
authorities:  Weigh tman  v.  City  of  Washington,  1  Black,  39 ;  Nebraska  City  v. 
Campbell,  2  id.,  590;  Bobbins  v.  Chicago,  4  Wall.,  658;  Supervisors  v.  United 
States,  id.,  435 ;  Mayor  v.  Sheflield,  id.,  194.  Nevo  York:  Davenport  v.  Ruck- 
man,  37  N.  T.,  568;  Requa  v.  Rochester,  45  id.,  129;  Rochester  W.  L.  Co.  v. 
Rochester,  3  id.,  463;  Conrad  v,  Ithaca,  16  id.,  158;  Barton  v.  Syracuse,  36  id., 
54.  Illinois:  Browning  v.  City  of  Springfield,  17  III.,  143 ;  Claybury  v.  City 
of  Chicago,  25  id.,  535 ;  City  of  Springfield  v.  Le  Claire,  49  id.,  476.  Ala- 
Tnima:  Smoot  v.  Mayor  of  Wetumpka,  24  Ala.  (N.  S.),  112.  Connecticut:  Jones 
V.  City  of  New  Haven,  34  Conn.,  1.  North  Carolina:  Meares  v.  Wilmington, 
9  Ired.,  73.  Maryland:  County  Commissioners  of  Anne  Arundel  County  v» 
Duckett,  20  Md.,  468.  Pennsylvania:  Pittsburg  City  v.  Qrier,  22  Penn.  St, 
64;  Erie  City  v.  Schwingle,  id.,  388.  Wisconsin:  Cook  v.  City  of  Milwaukee^ 
24  Wis.,  270;  Ward  i/.  Jefferson,  id.,  342.  Virginia:  Sawyer  v.  Corse,  17 
Gratt.,  241 ;  City  of  Richmond  v.  Long,  id.,  375.     Ohio:  Western  College  v. 
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Cleveland,  12  Ohio  (N.  S.),  877;  MaCombs  v.  Akron,  15  id,  476;  Rhodes  v. 
Cleveland,  10  id.,  158. 

And  here  a  distinction  is  to  be  noted  between  the  liability  of  a  municipal 
corporation,  made  such  by  acceptance  of  a  village  or  city  charter,  and  the  in- 
voluntary qiutai  corporations  known  as  counties,  towns,  school  districts,  and 
especially  the  townships  of  New  England.  The  liability  of  the  former  is 
greater  than  that  of  the  latter,  even  when  invested  with  corporate  capacity  and 
the  power  of  taxation.  1  Dillon,  sees.  10,  11,  13;  2  id.,  sec.  761.  Thd  latter 
•are  auxiliaries  of  the  state  merely,  and,  when  corporations,  are  of  the  very 
lowest  grade,  and  invested  with  the  smallest  amount  of  power.  Accordingly, 
in  Conrad  v.  Ithaca,  16  N.  Y.,  153,  the  village  was  held  to  be  liable  for  the  neg- 
ligence of  their  trustees;  while  in  Weet  v,  Brockport,  the  town  was  said  not 
to  be  liable  for  the  same  acts  by  their  commissioners  of  highways.  Id.,  163,  4:, 
"9.  See  Brooke's  Abridgment,  "Action  on  the  Case;"  Russell  v.  Men  of  Djvon, 
2  Term  R,  308,  and  cases  there  cited;  16  N.  Y.; supra.  Whether  this  dis- 
tinction is  based  upon  sound  principle  or  not,  it  is  so  well  settled  that  it  cannot 
be  disturbed.  Decisions  or  analogies  derived  from  this  source  are  of  little 
value  in  fixing  the  liability  of  a  city  or  a  village.     See  Dillon,  supra. 

§  2352.  District  of  Columbia  liable  for  negligence  cf  its  board  of  public 
works. 

Again,  it  is  contended  that  the  board  .of  public  works  of  the  District  of 
Columbia  is  an  independent  body,  acting  for  itself,  not  forming  a  part  of  th« 
<X)rporation,  and  that  the  corporation  is  not  responsible  for  its  acts.  We  have 
analyzed  the  power  of  this  body  in  a  previous  part  of  this  opinion,  and  have 
set  out  in  full  the  language  of  the  thirty-seventh  section.  Upon  this  pointy 
also,  we  are  able  to  derive  assistance  from  the  adjudged  cases.  The  case  of 
Bailey  v.  Mayor,  in  the  supreme  court  of  New  York  (3  Hill,  531),  and  again  la 
the  court  of  errors  (2  Dea.,  431),  is  a  leading  authority  upon  this  question.  la 
the  year  1 834,  the  legislature  of  the  state  of  New  York  passed  an  act  ^^  to  pro- 
yide  for  supplying  the  city  of  New  York  with  pure  and  wholesome  water.'' 
Sess.  Laws,  1834,  p.  531.  The  act  provided  that  the  governor  should  appoint 
five  persons,  to  be  known  as  water  commissioners,  whose  duty  it  was  made  to 
•examine  all  matters  relative  to  that  subject  (sec.  2);  to  employ  such  engineers 
as  they  should  deem  neoessary(  sec.  3);  to  adopt  such  plan  as  they  should  deem 
most  advantageous  for  procuring  such  supply  of  water;  to  ascertain  the  amount 
of  money  needed  for  the  purpose ;  and  to  make  conditional  contracts  for  the 
purchase  of  lands  required,  subject,  to  the  ratification  of  the  common  council 
of  New  York  (sec.  4).  The  plan^  the  estimate  of  the  expense,  the  conditional 
contracts,  and  all  other  matters  connected  therewith,  were  to  be  presented  by 
the  commissioners  to  the  common  council  of  New  York  (sees.  5,  6),  who  were 
directed  to  submit  the  plan  to  the  electors  of  New  York  for  their  rejection  or 
approval  (sec.  7).  If  approved,  the  council  were  to  direct  the  commissioners  to 
proceed  with  the  work;  and  the  council  were  authorized  to  raise  by  loan 
$2,500,000,  which  money  was  to  be  applied  to  the  purposes  of  the  act  '*  by  or 
under  the  direction  of  the  commissioners"  (sec.  11).  The  commissioners  were 
authorized  to  enter  upon  lands,  agree  for  their  purchaaie  or  take  measures  for 
their  condemnation  (sees.  12-14),  and  to  use  the  ground  or  soil  under  any  street 
or  highway  within  the  state  for  the  purpose  of  introducing  the  water  (sec.  15). 
The  commissioners  were  authorized  to  draw  on  the  city  comptroller  for  all 
suois  due  for  the  purchase  of  lands,  and  sums  due  to  contractors^  and  for  their 
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own  incidental  expenses;  and  the  payments  were  required  to  be  reported  to 
the  council  once  in  every  six  naonths. 

Under  this  statute  a  plan  was  prepared  and  approved  by  the  citizens  of  New 
Tork,  money  was  raised,  and  the  work  was  entered  upon.  It  was  proved  that 
the  commissioners  entered  into  a  contract  with  Crandall  &  Van  Zandt  for 
building  a  dam  across  the  Croton  river,  which  was  about  forty  miles  from  the 
city  of  New  York,  and  in  another  county,  in  pursuance  of  the  plan  adopted. 
The  plaintiff  offered  also  to  prove  that  it  was  so  negligently  and  carelessly 
constructed,  that  upon  the  occurrence  of  a  freshet  in  18:11  it  was  swept  away, 
and  the  property  of  the  plaintiff,  real  and  personal,  situateon  both  sides  of  the 
river  below  the  dam,  was  destroyed  to  the  value  of  $60,000.  The  circuit  judge 
rejected  the  evidence,  and  directed  the  plaintiff  to  be  non-suited.  The  case 
was  carried  to  the  supreme  court,  where  the  non-suit  was  set  aside.  The  judg- 
ment was  delivered  by  Nelson,  C.  J.,  whose  opinion  opens  in  these  words: 
^'  The  principal  ground  taken  at  the  circuit  against  this  action,  and  the  one 
upon  which  it  was  understood  the  cause  there  turned,  was  that  the  defendants 
were  not  chargeable  for  negligence  or  unskilfulness  in  the  construction  of  the 
dam  in  question,  inasmuch  as  the  water  commissioners  were  not  appointed  by 
them,  nor  subject  to  their  direction  or  control."  The  learned  judge  repudiates 
the  argument  arising  from  the  fact  that  the  commissioners  were  appointed  by 
the  state;  that  the  defendants  had  no  control  over  their  actions;  that  they 
were  bound  to  employ  them,  and  submit  to  the  independent  exercise  of  their 
control.  He  held  that  the  commissioners  were  the  agents  of  the  city,  and  that 
the  latter  was  responsible  for  their  negligent  conduct. 

The  case  was  then  carried  to  the  court  of  errors  of  the  state  of  New  York, 
2  Den.,  433,  where  the  judgment  of  the  supreme  court  was  affirmed.  Chan- 
cellor Walworth  bases  his  opinion  of  affirmance  chiefly  upon  the  fact  that  the 
city  was  the  owner  of  the  land  on  which  the  dam  was  built,  and  therefore 
liable  for  the  negligent  conduct  of  those  who  built  it.  Senators  Hand,  Bockee 
and  Barlow  base  their  judgments  of  affirmance  on  the  ground  that  the  com- 
missioners were  the  agents  of  the  city.  Gardner,  lieutenant-governor,  delivered 
an  able  dissenting  opinion.  This  case  is  nearer  to  the  one  we  are  considering 
than  any  other  reported  in  the  books.  The  struggle  in  the  New  York  courts 
was  between  the  dictates  of  that  evident  justice  and  good  sense  which  required 
that  the  city  should  indemnify  a  sufferer  for  the  loss  arising  from  the  acts  of 
those  doing  a  work  under  its  authority  and  for  its  benefit,  and  the  technical 
rule  which  exempted  it  from  liability  for  acts  of  officers  not  ^under  its  control 
or  appointed  by  it. 

If  these  courts  had  had  before  them  the  additional  facts  which  exist  in  this 
case, —  to  wit,  that,  in  the  very  statute  which  made  the  city  of  New  York  a 
municipal  corporation,  these  persons  had  been  appointed  to  do  everything  nec- 
essary to  be  done  respecting  the  care  and  improvement  of  the  streets,  being 
invested  with  their  exclusive  control;  that  without  that  body,  and  two  other 
equally  independent  bodies  (to  wit,  the  mayor  and  the  legislative  assembly, 
neither  of  them  being  declared  in  words  to  be  part  of  the  municipal  body),  the 
municipal  corporation  had  no  one  part  of  an  organized  existence, —  we  think 
they  would  have  arrived  at  the  same  conclusion,  but  would  have  found  less 
difficulty  in  choosing  a  ground  on  which  to  place  their  judgment. 

In  the  case  before  us  we  think  that  congress  intended  to  make  the  board  of 

public  works  a  portion  of  the  municipal  corporation.     The  governor,  or  mayor, 

as  he  would  ordinarily  be  called,  represented  the  executive  department;  the 
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legislative  assembly,  like  a  common  council,  had  the  exclusive  authorit}'  to  pass 
all  laws  or  ordinances  upon  the  large  class  of  subjects  committed  to  its  charge, 
with  certain  specified  restrictions;  and  to  the  board  of  public  works,  like  an 
ordinary  agent  of  the  corporation,  was  given  the  exclusive  control  of  the 
streets  and  alleys.  !N'ames  are  not  things.  Perhaps  there  is  no  restriction  on 
the  power  of  congress  to  create  a  state  within  the  limits  of  the  District  of  Co- 
lumbia; but  it  does  not  make  an  organization  a  state  to  call  its  ma3'or  a  gov- 
ernor,, or  its  common  council  a  legislative  assembly,  or  its  superintendent  of 
streets  a  board  of  public  works,  especially  when  the  statute  by  which  they  are 
created  opens  with  a  declaration  of  its  intention  to  create  a  municipal  corpora- 
tion. We  take  the  body  thus  organized  to  be  a  municipal  corporation,  and 
that  its  parts  are  composed  of  the  members  referred  to ;  and  we  bold,  there- 
fore, that  the  proceedings  by  that  body,  in  the  repair  and  improvement  of  the 
street,  out  of  which  the  accident  in  question  arose,  are  the  proceedings  of  the 
municipal  corporation.  That  in  such  case  the  corpora,tioa  is  responsible,  we 
have  already  cited  the  authorities  to  show. 

Ko  doubt  there  are  authorities  holding  views  not  in  all  respects  in  harmony 
with  those  we  have  expressed.  Among  these  are  Thayer  v.  Boston,  19  Pick., 
610;  Walcott  v.  Swampscott,  1  Allen,  101;  Child  v.  City  of  Boston,  4  id.,  41. 
The  first  of  these  cases  holds  that  a  city  corporation  is  liable  in  tort,  provided 
the  act  is  done  by  the  authority  and  order  of  the  city  government,  or  those 
branches  of  the  government  invested  with  authority  to  act  for  the  corporation; 
but  that  it  must  ^ippetar  that  the  act  was  done  by  the  express  authority  of  the 
city,  or  bona  fide  in  pursuance  of  a  general  authority  on  the  subject.  To  this 
we  assent.  Walcott  v.  Swampscott  was  an  action  against  a  town.  The  sur- 
veyor of  highways  employed  one  O'Grady  to  drive  a  horse  and  cart  w^ith  a 
load  of  gravel  for  the  repair  of  a  highway,  and,  while  thus  engaged,  he  came 
in  collision  with  the  plaintiff.  The  town  was  held  not  to  be  liable,  on  the  the- 
ory that  the  surveyor  was  not  an  agent  or  servant  of  the  town,  but  an  inde- 
pendent officer  appointed  to  perform  a  public  duty  in  which  the  town  had  no 
interest.  In  Child  v.  City  of  Boston  it  was  held  that  the  city  was  not  respon- 
sible for  any  deficiency  in  the  plan  of  drainage  adopted  by  the  city,  although 
the  plaintiff  was  injured  thereby;  that  the  duty  in  this  respect  was  of  a  qitasi 
judicial  nature,  involving  discretion, and  depending  upon  public  considerations; 
that  in  this  they  acted  not  as  agents  of  the  city,  but  as  public  officers.  In  this 
respect  the  case  is  in  hostility  to  Rochester  White  Lead  Co.  v.  Rochester,  3  N. 
Y.,  463,  where  the  city  was  held  liable  because  it  constructed  a  sewer  which 
was  not  of  sufficient  capacity  to  carry  off  the  water  draining  into  it.  The 
work  was  well  done;  but  the  adoption  and  carrying  out  of  the  plan  was  held 
to  be  an  act  of  negligence.  The  Boston  case,  however,  holds  that  if  a  sewer, 
originally  well  constructed,  becomes  defective  by  reason  of  low  lands  being 
filled  up  so  that  the  outflow  is  obstructed,  it  is  the  duty  of  the  city  so  to  ex- 
tend the  sewer  that  its  efficiency  shall  be  restored,  and  that  for  a  failure  to  do 
so  it  becomes  liable  to  those  whose  property  is  injured  by  the  overflow  of  the 
sewer.  In  its  practical  results,  this  is  one  of  the  strongest  cases  to  be  found  in 
favor  of  municipal  liability. 

§  23 5 3,  aliliough  the  fee  of  the  atreeta  was  in  the  United  StcUes. 

We  do  not  perceive  that  the  circumstance  that  the  fee  of  the  streets  is  in 
the  United  States,  and  not  in  the  municipal  corporation,  is  material  to  the  case. 
In  most  of  the  cities  of  this  country,  the  fee  of  the  land  belongs  to  the  adja- 
cent owner;  and,  upon  the  discontinuance  of  the  street,  the  possession  would 
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revert  to  him.  The  streets  and  avenues  in  Washington  have  been  laid  out  and 
opened  by  competent  authority.  The  power  and  the  duty  to  repair  them  are 
undoubted,  and  would  not  be  different  were  the  streets  the  absolute  property 
of  the  corporation.  The  only  questions  can  be  as  to  the  particular  person  or 
body  by  w*hicb  the  power  shall  be  exercised,  and  how  far  the  liability  of  the 
city  extends. 

The  judgment  of  the  general  term  is  reversed,  and  the  case  is  remanded  to 
the  supreme  court  of  the  District  of  Columbia,  with  directions  to  affirm  the 
judgment  of  the  special  term  upon  the  verdict. 

Justices  Swatke,  Field,  Stbono  and  Bradlet  dissented. 

HITOHCOCK  V.  GALVESTON.  ^  i 

(6  Otto,  841-853.    18'jf,7.) 

EsBOR  to  IT.  S.  Circuit  Court,  Eastern  District  of  Texas. 

Statement  of  Facts. —  The  city  of  Oalveston  contracted  with  Hitchcock  and 
Byrnes  to  pave  sidewalks.  In  the  contract  several  varieties  of  materials  were 
mentioned,  one  or  the  other  of  which  must  be  used,  and  it  was  provided  that 
the  contractors  should  '^obtain  the  written  consent  of  the  owners  of  the  prop- 
erty fronting  or  abutting  upon  the  said  sidewalks  to  the  laying  down  of  the  said 
pavement,  which  written  consent  or  selection  of  such  pavement  shall  be  filed 
in  the  mayor's  office  with  the  city  clerk."  The  city  agreed  to  pay  a  stipulated 
price  per  square  yard  in  Galveston  city  bonds  for  sidewalk  improvements,  and 
there  were  further  stipulations  in  detail  of  the  proposed  work  inserted  in  the 
contract.  The  contractors  proceeded  to  execute  their  contract,  but,  after  forty- 
six  days,  were  compelled  by  the  city  to  abandon  their  work.  The  city  council 
by  resolution  declared  the  contract  void,  and  the  contractors  brought  this  suit 
for  damages.    A  demurrer  to  their  petition  was  sustained,  and  they  appealed. 

§  2354»  A  city  council  can  direct  the  mayor  and  chairman^  etc,^  to  maise  cor^ 
tracts  for  paving  sidetocUke.     This  is  no  unlawfvl  delegation  qfjpoioer. 

Opinion  by  Mb.  Justice  Strong. 

The  demurrer  to  the  plaintiffs'  petition  raises  several  questions,  all  relating  to 
the  validity  or  construction  of  the  agreement  between  the  parties.  These  ques« 
tions  were  not  all  considered  by  the  circuit  court,  but,  as  we  are  of  opinion  that 
court  erred  in  giving  judgment  for  the  defendant,  we  cannot  overlook  any  con- 
sideration that  could  justify  such  a  judgment. 

It  is  contended,  on  behalf  of  the  defendant,  that  the  city  of  Gkilveston  bad 
no  power  given  to  it  by  law  to  make  the  contract  which  was  made,  or  bind 
itself  to  pay  with  the  bonds  described,  for  sidewalk  improvements.  The  con- 
tract was  made  on  behalf  of  the  city  by  the  mayor  and  the  chairman  of  the 
committee  on  streets  and  alleys,  who  had  been  authorized  and  directed  by  ordi- 
nance "  to  enter  into  and  make  contract  or  contracts  with  proper  and  responsi- 
ble parties  to  fill  up,  grade,  curb  and  pave  the  said  sidewalks  "  (those  designated 
in  the  ordinance  and  mentioned  in  the  contract);  and,  as  the  petition  of  the 
plaintiffs  averred,  it  was  ratified  and  approved  by  the  city  council  as  the  act 
and  deed  of  the  defendant.  The  authority  of  the  couucil  is  found  in  the  char« 
ter  of  the  city.  The  first  section  of  title  9,  article  1,  of  the  charter  declares 
that  the  city  council  shall  be  invested  with  full  power  and  authority  to  grade, 
shell,  repair,  pave,  or  otherwise  improve  any  avenue,  street  or  alley,  or  any 

portion  thereof,  within  the  limits  of  said  city,  whenever  by  a  vote  of  two- 
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thirds  of  the  aldermen  present  they  may  deem  such  improvement  to  be  for  the 
public  interest.  And  section  8,  article  3,  title  4,  confers  upon  the  city  council 
power  "  to  establish,  erect,  construct,  regulate  and  keep  in  repair  bridges,  cul- 
verts and  sewers,  sidewalks  and  crossways,  and  to  regulate  the  construction  and 
use  of  the  same ;"  and  the  section  adds  that  "  the  cost  of  the  construction  f 
sidewalks  shall  be  defrayed  by  the  owners  of  the  lot,  or  part  of  lot  or  block, 
fronting  on  the  sidewalk,  and  the  cost  of  any  sidewalk  constructed  by  the  city 
shall  be  collected,  if  necessary,  by  the  sale  of  the  lot,  or  part  of  lot  or  block,  on 
which  it  fronts,  together  with  the  cost  of  collection,  in  such  a  manner  as  the 
city  council  may,  by  ordinance,  provide;  and  a  sale  of  any  lot,  or  part  of  lot 
or  block,  to  enforce  collection  of  cost  of  sidewalks,  shall  convey  a  good  title  to 
the  purchaser,  and  the  balance  of  the  proceeds  of  sale,  after  paying  the  amount 
due  the  city,  and  cost  of  sale,  shall  be  paid  by  the  city  to  the  owner." 

The  city  is  thus  authorized  itself  to  construct  sidewalks,  and,  though  the  cost 
of  construction  is  to  be  defrayed  by  the  abutting  lot  owners,  the  city  is  to  col- 
lect from  them  the  cost,  and,  in  case  of  the  sale  of  any  lot  made  to  enforce  the 
collection,  the  city  is  to  pay  to  the  owner  the  surplus  of  any  proceeds  of  sale 
remaining  after  payment  of  the  amount  due  to  it.  It  is  not  to  be  denied  that 
this  section  confers  upon  the  city  council  plenary  authority  to  construct  the 
sidewalks,  and  to  do  whatever  is  nec3ssary  for  the  construction,  not  prohibited 
by  some  other  provision  of  law.  The  resort  to  the  lot  owners  is  to  be  after  the 
work  has  been  done,  after  the  expense  has  been  incurred,  and  it  is  to  be  for 
reimbursement  to  the  city.  If  the  city  council  had  lawful  authority  to  con- 
struct the  sidewalks,  involved  in  it  was  the  right  to  direct  the  mayor,  and  the 
chairman  of  the  committee  on  streets  and  alleys,  to  make  a  contract  on  behalf 
of  the  city  for  doing  the  work.  We  spend  no  time  in  vindicating  this  proposi- 
tion. It  is  true,  the  council  could  not  delegate  all  the  power  conferred  upon  it 
by  the  legislature,  but,  like  every  other  corporation,  it  could  do  its  ministerial 
-work  by  agents.  Nothing  more  was  done  in  this  case.  The  council  directed 
the  pavements,  ordering  them  to  be  constructed  of  one  or  the  other  of  several 
materials,  but  giving  to  the  owners  of  abutting  lots  the  privilege  of  selecting 
which,  and  reserving  to  the  chairman  of  their  committee  authority  to  select 
in  case  the  lot  owners  failed.  The  council  also  directed  how  the  preparatory 
work  should  be  done.  There  was,  therefore,  no  unlawful  delegation  of  power. 
But,  if  there  had  been,  the  contract  was  ratified  by  the  council  after  it  was 
made.  A  sufficient  ratification,  if  any  was  necessary,  is  averred  in  the  peti- 
tion, and  again  and  especially  in  the  amended  petition. 

§  2355.  A  provision  in  a  charter,  that  a  city  shall  not  borrow  more  than 
fifty  thousand  dollars  ^^for  general  purposes^'*  does  not  limit  its  power  to  go 
into  debt  to  a  greater  amount  for  special  improvements. 

Another  objection  to  the  validity  of  the  contract,  urged  by  the  city,  is 
founded  upon  a  provision  of  the  charter,  that  the  council  shall  not  borrow  for 
general  purposes  more  than  $50,000 ;  and  it  is  said  the  contract,  if  valid,  creates 
a  liability  of  the  city  exceeding  that  sum.  This,  however,  does  not  appear  in 
the  contract  itself,  and  this,  perhaps,  is  a  sufficient  answer  to  the  objection. 
But  the  limitation  is  upon  the  power  to  borrow  money,  and  to  borrow  it  for 
general  purposes.  It  implies  that  there  may  be  lawful  purposes  which  are  not 
general  in  the  sense  in  which  that  word  is  used  in  the  charter.  An  examina- 
tion of  the  whole  instrument,  and  of  the  numerous  and  large  powers  conferred 
upon  the  council,  as  well  as  duties  imposed,  makes  it  evident  that  the  provision 
could  not  have  been  intended  to  prohibit  incurring  an  indebtedness  exceeding 
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the  sum  named.  It  is  in  no  sense  a  limitation  of  the  debt  of  the  city.  If  it 
is,  the  grant  of  power  the  charter  contains  was  an  idle  thing,  and  the  duties 
imposed  could  not  be  performed.  The  council,  as  we  have  seen,  is  empowered 
to  grade  and  pave  the  streets  and  to  construct  sidewalks.  There  is  no  express 
limitation  of  these  powers.  Their  exercise  necessarily  involves  large  expend- 
iture. Such  expenditure  is,  therefore,  authorized.  It  is  a  plain  incident  of  the 
power,  and  it  is  a  special  expenditure.  It  is  for  a  new  work,  unlike  the  work 
of  keeping  in  repair.  Conceding  that  it  is  a  purpose  of  the  act  incorporating 
the  city,  it  cannot  be  regarded  as  a  general  purpose;  for,  if  it  is,  all  purposes 
of  the  charter  are  general.  Grading  a  street  or  making  a  sidewalk,  where  none 
had  existed  before,  is  a  special  improvement,  not  like  repairs  of  constant  re- 
currence. By  another  article  of  defendant's  charter,  the  city  council  was  au- 
thorized to  provide  by  ordinance  special  funds  for  special  purposes,  and  to 
make  the  same  disbursable  only  for  the  purpose  for  which  the  fund  was  created. 
For  these  reasons,  we  are  of  opinion  that  the  limitation  upon  the  povrer  of  the 
council  to  borrow  for  general  purposes  did  not  make  the  agreement  with  the 
plaintiffs  invalid. 

§  2356.  A  contract  is  not  wKoUy  inoperative  hecauee  it  provides  for  payment 
in  bonds  of  a  corporation^  the  issue  of  which  is  not  authorized  ly  law. 

"We  come  now  to  objections  which  the  circuit  court  sustained.  The  learned 
judge  held  the  contract  inoperative,  because  by  it  the  city  agreed  to  pay  for 
the  work  to  be  done,  and  the  contractors  agreed  to  receive  in  payment,  at  par, 
bonds  of  the  city,  denominated  "Galveston  city  bonds  for  sidewalk  improve- 
ment." These  bonds  were,  by  the  ordinance  that  authorized  their  issue,  made 
payable  to  bearer  fifteen  years  after  date;  and  the  money  realized  from  assess- 
ment on  property  fronting  on  sidewalks  improved  by  means  of  their  disposi- 
tion was  declared  to  be  a  special  fund,  and  appropriated  solely  as  a  sinldng 
fund  for  their  redemption.  The  issue  of  such  bonds  was  held  by  the  court  to 
be  transgressive  of  the  power  of  the  city,  and  the  ruling  was  thought  to  be 
supported  by  the  decision  of  this  court  in  the  cases  of  Police  Jury  v.  Eritton, 
15  Wall.,  5G6,  and  The  Mayor  v.  Eay,  19  id.,  468  (§§  1981-86,  supra), 

§  2357.  although  in  part  ultra  vires  it  is  in  force  as  faros  it  is  lawful^ 

and  a  party  to  it  may  he  liable  in  damages  for  a  breach  of  it. 

In  the  view  which  we  shall  take  of  the  present  case,  it  is,  perhaps,  not  neces- 
sary to  inquire  whether  those  cases  justify  the  court's  conclusion;  for,  if  it 
were  conceded  that  the  city  had  no  lawful  authority  to  issue  the  bonds,  de- 
B3ribed  in  the  ordinance  and  mentioned  in  the  contract,  it  does  not  follow  that 
the  contract  was  wholly  illegal  and  void,  or  that  the  plaintiffs  have  no  rights 
under  it.  They  are  not  suing  upon  the  bonds,  and  it  is  not  necessary  to  their 
success  that  they  sliould  assert  the  validity  of  those  instruments.  It  is  enough 
for  them  that  the  city  council  have  power  to  enter  into  a  contract  for  the  im- 
provement of  the  sidewalks;  that  such  a  contract  was  made  with  them;  that 
under  it  they  have  proceeded  to  furnish  materials  and  do  work,  as  well  as  to 
assume  liabilities;  that  the  city  has  received  and  now  enjoys  the  benefit  of 
what  they  have  done  and  furnished;  that  for  these  things  the  city  promised  to 
pay ;  and  that,  after  having  received  the  benefit  of  the  contract,  the  city  has 
broken  it.  It  matters  not  that  the  promise  was  to  pay  in  a  manner  not  author- 
ized by  law.  If  payments  cannot  be  made  in  bonds  because  their  issue  xsultra 
viresy  it  would  be  sanctioning  rank  injustice  to  hold  that  payment  need  not  be 
made  at  all.  Such  is  not  the  law.  The  contract  between  the  parties  is  in 
force^  so  far  as  it  is  lawful. 
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There  may  be  a  difference  between  the  case  of  an  engagement  made  by  a 
corporation  to  do  an  act  expressly  prohibited  by  its  charter  or  some  other  law, 
and  a  case  of  where  legislative  power  to  do  the  act  has  not  been  granted.  Such 
a  distinction  is  asserted  in  some  decisions.  But  the  present  is  not  a  case  in 
^vhich  the  issue  of  the  bonds  was  prohibited  by  any  statute.  At  most,  the  issue 
was  unauthorized.  At  most,  there  was  a  defect  of  power.  The  promise  to 
give  bonds  to  the  plaintiffs  in  payment  of  what  they  undertook  to  do  was, 
therefore,  at  farthest,  only  ultra  vires;  and,  in  such  a  case,  though  specific  per- 
formance of  an  engagement  to  do  a  thing  transgressive  of  its  corporate  power 
may  not  be  enforced,  the  corporation  can  be  held  liable  on  its  contract.  Hav- 
ing received  benefits  at  the  expense  of  the  other  contracting  party,  it  cannot 
object  that  it  was  not  empowered  to  perform  what  it  promised  in  return  in  the 
mode  in  which  it  promised  to  perform.  This  was  directly  ruled  in  State 
Board  of  Agriculture  «.  Citizens'  Street  R'y  Co.,  47  Ind:,  407.  There  it  was 
held  that,  **  although  there  may  be  a  defect  of  power  in  a  corporation  to  make 
a  contract,  yet,  if  a  contract  made  by  it  is  not  in  violation  of  its  charter  or  of 
any  statute  prohibiting  it,  and  the  corporation  has,  by  its  promise,  induced  a 
party  relying  on  the  promise,  and  in  execution  of  thecontract,  to  expend  money 
and  perform  his  part  thereof,  the  corporation  is  liable  on  the  contract."  See, 
also,  substantially  to  the  same  effect,  Allegheny  City  v.  McClurkan,  14  Penn. 
St.,  81,  and,  more  or  less  in  point,  Maher  v.  Chicago,  38  III.,  266;  Oneida  Bank 
V.  Ontario  Bank,  21  N.  Y.,  490;  Argenti  v.  City  of  San  Francisco,  16  CaL,  256; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.,  370. 

We  think,  therefore,  the  circuit  court  erred  in  holding  the  contract  of  the 
city  with  the  plaintiff  invalid. 

§  2358.  Written  consent  of  property  owners  held  not  a  condition  precedent  to 
a  paving  contract. 

Nothing  remains  but  to  consider  the  extent  of  the  proviso  following  the  first 
clause  of  the  agreement.  It  is  insisted  on  behalf  of  the  city,  and  it  was  so 
held  by  the  circuit  judge,  that  the  proviso  was  a  condition  precedent  to  the 
performance  of  any  part  of  the  work,  and  was  required  to  be  performed  before 
any  part  of  the  contract  became  binding  on  the  city.  Such  is  not  our  construo- 
tion  of  the  contract.  The  petition  of  the  plaintiffs,  with  its  amendments,  sets 
forth  the  ordinances  of  the  city,  and  avers  that  the  city,  contemporaneously 
with  this  contract,  made  various  other  contracts  with  other  parties  for  paving 
the  sidewalks  named  with  the  various  materials  respectively  therein  named, 
each  conditioned,  as  was  the  contract  with  the  plaintiffs,  that  the  lot  owners 
should  select  the  kind  of  pavement,  whether  asphalt  or  some  other  kind,  di- 
rected by  the  ordinance.  The  plain  object  of  this  proviso  was  to  save  to  the 
lot  owners  the  privilege  given  to  them  by  the  ordinance  directing  the  pave- 
ments to  be  constructed.  They  were  to  be  constructed,  at  all  events,  of  one  or 
the  other  of  certain  specified  materials,  and  the  lot  owners  were  allowed  to  se- 
lect which.  If,  in  any  block,  they  preferred  brick,  the  contractor  for  brick 
paving  was  to  put  down  that  kind  of  paving.  If  they  preferred  asphalt,  the 
contractor  for  asphalt  was  to  pave  with  that  material.  But  the  ordinance  gave 
to  the  lot  owners  no  liberty  of  choice  whether  there  should  be  a  pavement  or 
none,  or  whether  the  sidewalks  should  be  filled,  graded,  curbed  and  prepared 
for  a  pavement  of  some  kind  or  not.  That  was  determined  by  the  council. 
That  work  was  absolutely  directed  to  be  done.  And  the  contract,  we  think, 
followed  the  ordinance.  In  it  the  undertakings  of  the  plaintiffs  for  paving, 
filling,  grading,  tamping,  rolling  and  curbing  are  kept  distinct  from  each  other, 
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and  it  is  only  to  laying  down  an  asphalt  pavement  that  the  proviso  required 
the  consent  of  the  lot  owners.  No  other  construction  is  consistent  with  the 
other  parts  of  the  contract.  The  proviso  follows  immediately  the  provision 
for  the  asphalt  pavement.  It  is  succeeded  by  arrangements  for  the  filling, 
grading  and  rolling,  in  the  language  of  the  parties,  "  necessary  and  needed  to 
be  done  upon  any  and  all  of  the  said  sidewalks,  preparatory  to  the  laying  of 
any  pavement  thereon."  The  contract,  so  far  as  it  relates  to  the  next  subject, 
as  still  more  significant.  We  refer  to  the  agreement  for  the  wooden  curbing 
that  might  be  needed  or  used  in  filling  up  and  grading  the  said  sidewalks  ^^pre- 
paratory to  the  putting  down  of  the  said  pavement,  or  any  other."  From  this 
it  is  evident  the  parties  contemplated  that  the  plaintiffs  should  do  the  pre- 
paratory work  upon  all  the  sidewalks  intended  to  be  improved,  namely,  the 
work  needed  to  put  those  sidewalks  in  a  fit  condition  to  receive  any  one  of  the 
pavements  prescribed  by  the  ordinance.  Which  one  should  crown  the  preparatory 
work  was  to  be  left  primarily  to  the  selection  of  the  lot  owners  in  each  block. 
If  a  majority  of  them  chose  asphalt,  the  plaintiffs  were  to  do  the  work.  If  a 
majority  cho^e  some  other  one  of  the  materials  allowed  in  the  ordinance,  the  con- 
tractor for  a  pavement  made  of  that  other  material  was  to  construct  that  pave- 
ment. The  filling  and  curbing  was  to  be  done  by  the  plaintiffs  in  any  event, 
and  it  was  only  the  paving  thereafter  respecting  which  the  lot  owners  had  any 
voice. 

This  suit  has  not  been  brought  for  paving,  nor  for  any  breach  of  the  defend- 
ant's contract  respecting  the  paving.  The  claim  is  for  damages  caused  by  the 
abrogation  or  breach  of  the  city's  contract  relating  to  other  and  distinct  subjects. 
Hence  it  was  not  necessary  to  aver  any  consent  of  the  owners  of  the  property 
abutting  upon  the  sidewalks.  We  are,  therefore,  of  opinion  that  the  original 
and  amended  petitions  sufficiently  set  forth  a  cause  of  action,  and  that  the  cir- 
cuit court  erred  in  sustaining  the  defendant's  demurrer.  The  judgment  will 
be  reversed,  and  the  record  remitted  with  instructions  to  give  judgment  on  the 
demurrer  against  the  defendant ;  and  it  is  so  ordered. 

Justices  Bradley,  Miller  and  Field  dissented. 

CHEEVER  V.  SHEDD. 
(Circuit  Court  for  Vermont:  18  Blatchford,  268-269.    1876.) 

Opinion  by  Shipman,  J. 

Btatement  op  Facts. —  In  the  year  1872,  a  new  highway  of  fifty  feet  in 
width  was  duly  laid  out  and  established  in  the  city  of  Burlington,  by  the 
proper  court  having  jurisdiction  over  the  subject,  which  highway  said  court  di- 
rected should  be  completed  on  or  before  October  15,  1873.  The  highway  is 
one  thousand  one  hundred  and  seventy-five  feet  in  length,  extending  from  Col- 
lege street  to  Pearl  street,  and  is  an  extension  of  a  previously  existing  street, 
called  Union  street,  so  as  to  form  a  continuous  street  with  Maiden  lane,  which 
last  two  named  streets  are  also  of  fifty  feet  in  width.  The  new  street  is  within 
about  fifty  rods  of  the  business  center  of  Burlington,  a  city  of  eighteen  thou- 
sand inhabitants,  and  intersects  two  important  streets,  and  will  be  considerably 

used  for  public  travel.     About feet  in  length  and  fifty  feet  in  width  of 

the  land  of  John  11.  Cheever,  the  complainant,  being  a  portion  of  a  tract  of 
several  acres  belonging  to  him,  are  taken  for  the  street.     The  court  which 

directed  the  lay  out,  the  complainant  appearing,  and  being  heard  thereon,  ad- 
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judged  that  he  was  "  entitled  to  no  land  damages  in  consequence  of  laying  out 
•  and  establishing  said  highway,  the  benefit  to  said  Cheever's  premise?,  through 
which  said  highway  is  laid  out,  being  a  full  coraj)ensation  for  the  land  taken 
for  said  highway."  It  is  necessary  that  said  street  should  have  the  usual  side- 
walks, curbs  and  gutters  which  are  customary  in  city  streets,  and  it  is  fit  and 
proper  for  the  full  accommodation  of  the  public  travel,  that  the  whole  street, 
including  roadway  and  sidewalks,  should  be  of  fifty  feet  in  width.  The  natu- 
ral surface  of  the  plaintiff's  land,  and  of  the  other  land  over  which  this  street 
passes,  is  uneven,  being  traversed  by  ravines  or  hollows,  and  by  knolls  or  bluffs, 
and  it  was  necessary,  in  order  properly  to  construct  the  street,  and  to  make  a 
proper  grade,  that  the  knolls  should  be  cut  through  and  that  the  hollows  should 
be  tilled.  The  city  street  commissioners,  who  had,  by  statute,  the  care  and 
superintendence  of  the  highways  in  the  city,  and  whose  duty  it  was  "to  make 
and  repair  all  highways,"  in  order  to  put  the  street  irt  a  proper  condition  for 
public  use  and  travel,  established  a  grade,  which  grade  required  three  cuts  on  the 
land  taken  from  the  plaintiff,  one  of  one  hundred  and  sixty-eight  feet  in  length 
and  ten  and  two-tenths  feet  in  depth  at  the  center,. one  of  sixty  feet  in  length 
and  two  and  three-tenths  feet  in  depth  at  the  center,  the  third  of  sixty-one  feet 
in  length  and  a  center  depth  of  one  and  thirty-five  one-hundred ths  feet.  The 
form  of  all  the  cuts  was  that  of  a  knoll,  sloping  evenly  each  way.  This  grade 
is  a  proper  one  for  the  purposes  of  the  street.  All  the  earth  which  was  taken 
from  these  cuts  was  used  to  fill  the  hollows  in  the  street,  but  other  earth  could 
have  been  hauled  for  the  same  purpose  from  a  greater  distance.  The  street 
commissioners,  in  making  these  cuttings,  cut  down  intentionally  the  soil  and 
turf  upon  said  street  perpendicularly,  or  very  nearly  so,  up  to  the  extreme  bound* 
aries  or  lines  of  said  street,  and  claimed  and  exercised  the  right  to  cut  said 
highway  perpendicularly  up  to.  the  limits  thereof.  The  soil  is  clay  and  quick- 
sand, and  the  effect  of  the  perpendicular  excavation,  unless  the  bank  is  pro- 
tected, is,  that  the  adjoining  soil  will  slip,  and  be  gradually  sloughed  off  by  the 
action  of  the  rain  and  frost,  until  a  slope  has  been  formed  sufficiently  inclined 
to  prevent  further  slipping.  An  unprotected  perpendicular  embankment  of  ten 
feet  in  height  would  be  encroached  upon,  in  two  or  three  years,  to  an  extent  of 
five  feet,  before  a  proper  slope  was  formed.  This  result  has  already  com- 
menced upon  the  land  of  the  complainant.  If  the  city  authorities  have  no 
right  to  cause  this  incidental  injury  to  the  adjoining  land,  their  proper  course  is 
to  use  only  such  a  width  as  will  leave  a  sufficient  slope,  or  to  use  the  entire 
width  and  build  a  retaining  wall.  If  the  complainant  is  remediless,  he  must 
grade  his  land  in  conformity  with  the  street  line,  or  build  a  retaining  wall  him- 
self. A  suitable  retaining  wall  would  cost  $500.  Grading  the  land  would 
probably  be  less  expensive,  and  would  be  more  advantageous  to  the  owner  of 
the  land,  in  the  event  of  any  future  disposition  or  sale  of  the  property.  The 
land  of  the  complainant  which  has  been  taken  for  the  street  is  part  of  a  large 
tract  belonging  to  the  complainant,  used  heretofore,  with  the  buildings  upon  it, 
as  a  gentleman's  mansion.  Where  the  deep  cut  is  made,  the  land  is  not  orna- 
mented with  shrubbery  and  shade  trees,  as  is  the  case  with  the  portion  adjacent 
to  the  house.  The  present  suit  is  a  bill  for  an  injunction  to  restrain  the  defend- 
ants, who  are  the  street  commissioners  and  the  superintendent  of  streets,  from 
excavating  in  such  a  manner  as  to  cause  the  injury  to  the  adjacent  land  which  has 
been  mentioned.  The  superintendent  has,  by  the  city  charter,  the  immediate 
care  and  supervision  of  the  streets,  and  his  duty  is  to  see  that  they  are  properly 
constructed  and  kept  in  repair.     After  the  bill  was  filed,  a  provisional  injunc- 
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tion  was  granted,  which  is  still  in  force.  The  bill  proceeds  upon  the  idea  that 
the  defendants  are  acting  in  the  premises  without  reasonable  care. 

From  the  preceding  statement,  it  will  be  seen  that  the  proper  authority  has 
directed  the  construction  of  a  street  of  fifty  feet  in  width,  and  has  assessed  the 
damages  which  will  arise  to  the  complainant  from  the  taking  of  his  land,  which 
damages  include  all  those  which  are  immediately  incident  to,  and  consequent 
upon,  the  construction  of  the  highway.  An  assessment  of  damages  is  for  the 
direct  and  immediate  damage  resulting  from  the  laying  out  of  the  highway. 
The  owner  is  to  be  remunerated  for  the  land  taken,  for  the  deprivation  of 
"  any  right  or  privilege  attached  to  it,  and  for  the  damage  done  by  the  lay  out 
to  the  land  connected  with  that  which  is  covered  by  the  highway,  and  of 
which  it  was  a  part."  Clark  v.  Saybrook,  21  Conn.,  313.  When  a  part  only 
of  the  land  of  the  owner  is  taken  for  a  public  work,  the  damage  which  will 
necessarily  result,  from  the  use  of  the  part  which  is  taken,  to  the  land  which  is 
not  occupied  by  the  public  is  to  be  estimated.  When  the  remaining  land  is  sepa- 
rated by  the  new  highway  from  outbuildings,  or  from  a  supply  of  water,  or  is  left 
in  unsalable  condition,  or  unfit  for  occupanc}',  or  is  divided  by  high  embankments 
which  cause  inconvenience,  the  effect  of  these  and  similar  circumstances,  and 
the  effect  which  the  appropriation  will  have  in  benefiting  the  remaining  land, 
are  to  be  taken  into  consideration  in  the  estimate  of  damages.  In  the  case  of 
a  new  highway,  the  general  grade  which  must  be  adopted,  so  as  to  conform 
to  the  existing  grade  of  connecting  streets,  and  so  as  to  make  a  convenient 
highway,  are  obvious  to  the  appraisers  of  damages,  who  inspect  the  premises 
and  can  see  the  injury  and  the  special  benefit  which  the  opening  of  a  highway 
must  necessarily  cause  to  the  whole  land.  The  presumption  is  that  the  ap- 
praisal is  for  the  value  of  the  property  taken  and  the  damage  which  will  spe- 
cially result  to  the  residue  by  such  taking.  But  it  is  truly  said  that  the 
appraisal  assumes  and  presupposes  that  the  highway  is  to  be  constructed  with 
reasonable  care,  and  if,  '*  for  want  of  reasonable  care  and  skill  in  the  construc- 
tion of  such  work,  unnecessary  damage  is  caused,  it  is  not  warranted  b}'^  the 
right  of  eminent  domain."  Sprague  v.  Worcester,  13  Gray,  195.  Consequen- 
tial damages  which  result  to  the  remaining  land,  from  want  of  reasonable  care 
in  the  construction  of  the  highway,  are  not  included  in  the  estimate  of  dam- 
ages. It  is  contended  that  this  highway  was  not  constructed  with  reasonable 
care,  by  reason  of  the  fact  that  it  was  excavated  upon  the  extreme  limits  of 
the  land  taken,  so  as  to  cause  the  adjoining  land  to  be  deprived  of  its  lateral 
support,  and  so  as  to  inflict  an  actionable  injury. 

§  2859.  Public  officers  of  corporations  making  iniprovements  are  bound  to  use 
reasonable  care. 

In  order  to  determine  whether  reasonable  care  has  been  taken,  it  becomes 
necessary  to  consider  the  powers  which  municipal  corporations  possess  in  regard 
to  the  construction  of  highways,  and  in  regard  to  the  grade,  and  the  alterations 
in  the  grade,  of  streets,  whereby  a  consequential  injury  is  caused  to  adjoining 
land.  The  defendants  are  public  officers,  and  the  duty  has  been  imposed  upon 
them  by  the  legislature  of  making  and  constructing  highways  in  the  city  of 
Burlington.  The  law,  while  it  imposes  this  duty  upon  public  offic3rs,  also 
requires  them  to  construct  public  works  so  as  not  wantonly  or  maliciously  to 
injure  adjoining  proprietors,  and  so  as  to  cause  no  unnecessary  dam.ige.  They 
are  not  exempted  from  the  obligation  to  use  reasonable  care.  Mersey  Dock 
Cases,  11  H.  L.  Cas.,  713.  The  work  must  be  done  in  such  a  reasonable  and 
proper  manner  as  to'cause  no  damage  which  is  not  necessarily  incident  to  the 
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prosecution  of  the  work.  Thus  municipal  corporations  are  required  to  build 
highways  over  water-courses  in  such  a  manner  as  not  unreasonably  to  set  the 
water  back  upon  adjoining  proprietors.  Although  a  strip  of  land  of  seventy- 
five  feet  in  width  should  be  condemned  to  be  taken  for  a  street,  yet  if  the 
whole  width  should  be  excavated  so  as  to  injure  adjoining  proprietors,  when  a 
strip  of  fifty  feet  would  amply  accommodate  the  public  needs,  and  such  dam- 
age was  not  necessarily  incident  to  a  reasonable  performance  of  the  public 
work,  such  an  exoavation  would  be  an  unreasonable  exercise  of  power.  If  the 
public  officer  '*  should  abuse  his  authorit}',  by  digging  down  or  raising  up  where 
it  might  not  be  necessary  for  the  reasonable  repair  and  amendment  of  the  road, 
he  would  be  amenable  to  any  suflfering  party  for  his  damages."  Callender  v. 
Marsh,  1  Pick.,  418.  The  public  work  should  not  be  planned  and  should  not 
be  executed  so  as  to  inflict  unnecessary  damage;  and,  therefore,  if  a  work  is 
carried  on  in  such  a  manner  as  unduly  to  injure  the  adjoining  proprietor,  the 
prosecution  of  such  a  work  may  be  restrained  by  a  court  of  equity. 

§  2360.  A  municipal  corporation  is  not  responsible  for  co7i8equential  dam- 
ages in  grading  streets  with  reasonable  care. 

But  the  principle  seems  also  to  have  been  established,  that,  in  the  absence  of 
statutory  provisions,  a  municipal  corporation  or  its  agents  are  not  liable  for  the 
consequential  damage  which  is  necessarily  done,  in  the  exercise  of  reasonable 
care,  to  adjoining  land  not  taken  for  public  use,  in  the  execution  of  a  public 
work  imposed  by  the  legislature  upon  the  corporation,  for  the  public  benefit, 
although  an  individual  who  executes  such  an  improvement  upon  his  own  land 
for  his  private  benefit  might  strictly  be  liable  for  such  consequential  injury. 
Sutton  V.  Clarke,  6  Taunt.,  29;  Boulton  v.  Crowther,  2  Barn.  &  Cress.,  703; 
Mersey  Dock  Cases,  11  H.  L.  Cas.,  713;  Smith  v.  Corporation  of  Washington, 
20  How.,  135;  Radcliflf  v.  Brooklyn,  4  Comst.,  195;  Callender  v.  Marsh,  1  Pick., 
418;  O'Connor  u  Pittsburgh,  18  Penn.  St.,  187;  Hollister  v.  Union  Co.,  9  Conn., 
436;  Eeynolds  v.  Shreveport,  13  La.  Ann.,  426;  Murphy  u.  Chicago,  29  III., 
279;  Eichardson  v.  Yt.  Cent.  R.  Co.,  25  Vt;,  474.  This  doctrine  is  based  upon 
the  theory  that  the  act  is  done  in  the  discharge  of  a  duty  which  is  imposed  by 
the  supreme  power  of  the  state  upon  the  municipal  corporation,  and  is  done 
far  the  public  benefit  and  not  for  private  emolument.  1%  is  absolutely  necessary 
for  the  public  accommodation  that  streets  should  be  raised  and  lowered. 
*' Streets  cannot  be  opened  and  kept  in  repair,  or  made  safe  or  convenient  fof 
public  use,  without  being  made  level,  or  as  nearly  so  as  the  nature  of  the  ground 
will  permit.  Hills  must  be  cut  down  and  hollows  filled  up,  or  in  other  words, 
the  road  must  be  *  graded  '  or  '  reduced  to  a  certain  degree  of  ascent  or  descent,' 
which  is  the  proper  definition  of  the  verb  Ho  grade.'  If  the  duty  imposed  on 
the  corporation  requires  this  to  be  done,  the  power  must  be  co-extensive  with 
the  duty."  Smith  v.  Washington,  20  How.,  148.  This  work,  especially  in  a 
city,  where  population  is  crowded  and  land  is  valuable,  will  cause  some 
damage  to  adjoining  proprietors,  and  inflict  hardship  upon  individuals.  Such 
damage,  when  it  has  not  been  caused  unnecessarily,  is  ^^  damnum  absque  injuria^'* 
from  the  fact  that  the  work  which  causes  the  damage  is  for  the  public  benefit, 
and  "  private  interests  must  yield  to  public  accommodation.  One  cannot  build 
his  house  on  the  top  of  a  hill  in  the  midst  of  a  city,  and  require  the  grade  of 
the  street  to  conform  to  his  convenience,  at  the  expense  of  that  of  the  public." 
Smith  V,  Washington,  cited  supra  (§§  2337-39,  supra). 

It  is  not  intended  that  this  principle  should  be  considered  as  applicable  to  the 
acts  of  private  corporations  who  are  authorized  by  the  legislature  to  construct 
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works  of  a  public  character,  such  as  canals  or  railroads,  for,  although  such  cor- 
porations are  empowered  to  take  land,  upon  the  ground  that  the  taking  is  for 
the  public  use,  and  although  the  works  are  to  be  used  by  the  public,  j^et  they 
are  constructed  primarily  for  the  benefit  and  emolument  of  the  private  corpo- 
rations who  have  them  in  charge,  and  who  are  not  public  agents.  Hooker  v. 
K  II.  &  N.  Co.,  15  Conn.,  312. 

In  the  application  of  these  principles  to  the  present  case,  it  is  to  be  observed 
that  it  has  been  found  that  a  street  of  fifty  feet  in  width  was  a  fit  and  proper 
width  for  the  public  necessities,  at  the  place  where  the  street  was  constructed; 
that  the  grade  was  a  proper  grade,  and  that,  owing  to  the  unevenness  of  the 
land,  all  the  soil  which  was  taken  from  the  cuts  was  necessarilv  used  to  fill  the 
hollows.  The  city  was  not,  therefore,  using  an  unnecessary  or  unreasonable 
quantity  of  land,  or  excavating  too  much  earth.  But  it  is  urged,  with  great 
force,  that  the  defendants  were  not  constructing  the  street  with  reasonable  care, 
in  this,  that  they  were  cutting  the  land  at  the  extreme  limits  of  the  street  per- 
pendicularly, the  inevitable  effect  of  which  method  of  construction  is  to  cause 
the  adjoining  land  to  cave  into  the  street,  and  to  subject  the  owner  to  expense 
and  damage;  that,  if  an  individual  or  private  corporation  excavates  in  such  a 
manner  that  the  adjacent  land  is  deprived  of  the  lateral  support  of  the  soil, 
and  of  adequate  protection,  such  private  person  or  corporation  inflicts  thereby 
an  actionable  injury  upon  the  adjoining  proprietor,  and  that,  if  the  city  desired 
to  use  their  entire  fifty  feet  of  land,  when  such  use  caused  an  injury  to  the  com- 
plainant, they  should  prevent  the  injury  by  building,  at  their  own  expense,  a 
retaining  wall,  and  the  neglect  to  provide  a  protection  is  a  want  of  reasonable 
care* 

§  2361.  A  municipal  corporation  may  grade  and  change  the  grade  of  streets 
when  public  interests  require  itj  without  being  liable  to  adjoinhig  proprietors  for 
falling  embankments. 

While  all  the  decisions  admit  the  doctrine  that  a  public  work  mtist  be  con- 
structed with  reasonable  care,  the  question  of  the  extent  of  authority  which  a 
municipal  corporation  can  exercise  in  respect  to  the  grade  of  streets,  whereby 
a  consequential  damage  is  caused  to  adjoining  land,  has  been  frequently  before 
the  courts.  The  strong  weight  of  authority  in  this  country  is  to  the  effect  that 
such  a  corporation  is  authorized  to  grade  and  change  the  grade  of  streets  from 
time  to  time,  when  it  is  necessary  so  to  do,  without  protecting  the  earth  or  em- 
bankments of  the  adjoining  proprietors,  who  are  often  subjected  to  expense  in 
adapting  their  land  to  the  grade,  and  in  protecting  their  property  from  the 
consequential  damage  which  is  incident  to  the  lowering  of  the  street.  The  in- 
jury which  is  done  to  adjoining  proprietors  most  frequently  results  from  the 
changes  of  grade  which  become  necessary,  as  a  city  increases  in  population  and 
business,  and  the  needs  of  the  public  become  more  urgent,  but  not  unfrequently 
results  from  the  original  grade  upon  which  the  street  is  constructed.  Neces- 
sary grades  and  changes  of  grade  are  constantly  being  made  in  our  cities,  under 
the  power  to  construct  and  repair  streets,  with  no  protection  of  the  adjoining 
soil,  by  the  municipal  authorities,  and  such  exercise  of  authority  has  been, 
with  some  exceptions,  sustained  by  the  courts  of  the  different  states.  The 
justification  has  been  upon  the  principle  which  has  already  been  stated,  viz., 
that  a  public  officer  is  justified  in  inflicting  consequential  damage  in  the  neces- 
sary prosecution  of  a  public  work  imposed  by  the  legislature  upon  a  municipal 
corporation  and  prosecuted  for  the  public  benefit.     The  leading  authorities 

have  alreadv  been  cited. 
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It  may  be  said  that  nearly  all  of  the  decisions  which  have  been  quoted  refer 

to  the  regrading,  or  alteration  of  the  grade,  of  a  street.    Bat,  if  there   is  no 

^  duty  upon  a  city  to  protect  the  land  owners  against  the  consequences  of  a  new 

T^  excavation  which  is  made  after  the  street  has  been  constructed,  and  after  is 

'  has  been  long  used,  it  is  difficult  to  see  why  another  standard  or  rule  should 

be  imposed- when  the  street  is  first  made  passable  for  the  public,  and  is  to  be 

brought  to  a  proper  level.    Although  I  am  impressed  with  the  seeming  in  just 

,^  tice  and  hardship  of  a  method  of  constructing  and  repairing  streets  which 

throws  upon  the  individual  proprietor,  if  he  has  not  been  compensated  for  thi- 
consequential  injury,  a  burden  which  would  be  onerous  for  the  corporation  to 
bear,  I  am  constrained  by  the  decisions  of  courts  whose  opinions  are  justly  en- 
titled to  great  weight,  to  hold  that  a  municipal  corporation  can  properly  con- 
struct and  repair  streets  in  this  manner.  It  follows  that  the  defendants  were 
constructing  this  street  with  the  ordinary  care  which  the  law  demands.  Let 
the  bill  be  dismissed,  without  costs. 

§  2362.  Dedication. — Dedication  of  a  street  or  highway  may  consist  in  simple  acquiescence 
on  the  part  of  the  owner,  or  in  positive  unequivocal  acts  signifying  his  intention  to  g^ve  up 
the  soil  for  street  purposes.    Barney  v,  Baltimore,  1  Hughes,  127. 

§  2S^3.  Where  dedication  of  a  street  is  claimed  by  mere  acquiescence  on  the  part  of  the 
owner,  ihe  use  by  the  public  must  have  been  at  least  twenty  years ;  but  a  less  period  suffices 
where  there  Loj  been  any  positive  act  on  the  part  of  the  owner  signifying  his  assent  to  the  use 
of  the  land  as  a  streut.    Ibid, 

§  2364.  If  one  owning  land  exhibit  a  map  of  it  on  which  a  street  is  defined  though  not  as 
yet  opened,  and  building  loi;$  .be  sold  by  him  with  a  front  or  rear  on  that  street,  this  is  an 
immediate  dedication  of  such  street  to  public  use.    Ibid. 

§  23(>o.  Where  in  a  city  a  street  wliieh  is  laid  out  to  bind  on  or  run  to  a  river  is  dedicated  or 
surrendered  to  public  use,  it  gives  the  publie>tjie  right  to  use  the  street  for  any  purpose  for 
which  public  streets  are  used  in  that  city,  including^e  right  to  use  it  as  a  wharf  and  to  permit 
vessels  to  load  and  unload  at  it.  It  makes  it  public  for  aU^rposes,  unless  some  express  reser- 
vation be  made  in  the  act  of  dedication.    Ibid.  ^ — . 

§  2366.  The  **  town  of  Detroit"  was  laid  out  and  platted  into  sft^ts,  lots,  etc.,  under  act  of 
congress  of  April  21,  lb06,  authorizing  the  governor  and  judges  of  tfee  then  territory  of  Michi- 
gan to  lay  out  the  town  and  adjust  all  differences  as  to  lots  therein.  'Jhis  duty  was  performed 
April  27,  lb07,  and  amongst  other  things  done,  Woodward  avenue  wd»  dedicated  as  a  pubUo 
highway  to  the  water's  edge  of  the  river  Detroit.     Brig  Empire. State,  iJewb.,  549. 

§  2367.  The  United  States  being  tlie  owner  of  a  tract  of  land  withinNlie  corporate  limits 
of  the  city  of  Chicago,  which  was  sometimes  used  for  a  fort,  and  on  w^ich  congress  had 
erected  a  light-house,  and  having  concluded  to  sell  a  portion  of  it,  tlu*  age^t  of  the  govern- 
ment laid  down  the  whole  tract  with  streets  ard  lots  marked  out,  and  witi«o»it  any  buildings 
or  reservations  in  the  plat.  Only  a  part  of  the  tract  was  sold  to  private  persons,  and  it  was 
held  that  the  city  could  not  lay  out  and  use  the  streets  marked  on  that  partVtill  belonging  to 
the  United  States.    United  States  v.  Chicago,  7  How.,  185. 

§  2368.  Fee  in  streets.—  Where  a  mere  easement  is  taken  for  the  public  hiji^way,  ^he  soil 
and  freehold  remain  in  the  fee  of  the  land  incumbered  only  with  the  easement,  «KPd  ufon  dis- 
continuance of  the  highway  the  soil  and  freehold  revert  to  the  owner  of  the  lazio}^  Harris 
V.  Elliott,*  10  Pet.,  25.     See  §  2321.  \^ 

§  2369.  Soil  and  freehold  on  certain  streets,  held  not  to  pass  under  and  by  virtue  d^f  *^* 
term  **  appurtenances,"  as  used  by  a  jury  in  its  verdict  in  certain  proceedings  by  wi^ich 
the  lands  were  taken  by  the  United  States.    Ibid.  ^ 

§2370.  The  statute  of  October  30,  1781,  of  the  legislature  of  Massachusetts,  limiting  c^* 
tain  actions  with  a  view  to  protecting  and  establishing  the  doings  of  a  committee  in  iayinS 
out  streets,  heldy  not  to  apply  to  any  question  relating  to  the  soil  and  freehold  of  the  sti^"**^^ 
if  the  easements  should  at  any  time  thereafter  be  discontinued.    Ibid,  \ 

§  2371.  A  plat  of  an  addition  to  a  city  in  Illinois,  not  executed,  acknowledged  or  recorti^^ 
in  conformity  with  the  statutes  of  Illinois,  operates  only  as  a  dedication  of  the  streets  sho^^'* 
thereon  to  the  public,  and  does  not  convey  to  the  public  the  title  in  fee  of  such  stree;:^* 
Banks  v.  Ogden,  2  Wall.,  68. 

g  2 J 72.  Upon  the  bankruptcy  of  a  land  own*»r  the  fee  in  streets  upon  land  owned  by  him, 
and  which  have  been  dedicated  to  the  public,  passes  to  his  assignee.    Ibid. 
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§  2873.  A  grantee  of  property,  adjacent  to  a  street  in  which  the  public  have  only  an  ease- 
ment, takes  the  fee  to  the  center  of  said  street  by  virtue  of  the  conveyance  of  the  property 
adjacent  thereto.    IbicL 

§  2374.  The  fee  of  the  land  in  Water  street,  Keokuk.  Iowa,  is  in  the  adjoining  land  owners, 
but  is  subject  to  the  rights  of  the  public.     Barney  v,  Keokuk,  4  Dill.,  597. 

§  2375.  A  street  was  shown  in  an  addition  to  the  city  of  Chicago  to  be  bounded  on  one  side 
by  Lake  Michigan.  JHTeZci,  that  the  owner  of  adjacent  property  on  the  land  side  of  such  street 
■owned  only  to  the  center  thereof ;  'the  lake  half  of  the  street  being  in  the  proprietor  tliereof , 
who  dedicated  it  to  the  public  use.     Banks  r.  Ogden,  2  Wall,  68. 

§  2376.  If  a  street,  tow-path,  or  passage  way,  or  other  open  space  be  permanently  estab- 
lished for  public  use,  between  a  river  and  blocks  in  a  city  fronting  upon  it,  the  owner  or 
owners  of  such  blocks  are  not  riparian  proprietors  of  the  land  between  the  blocks  and  the 
river.    The  Schools  v,  Risley,  10  Wall.,  113. 

§  2377.  There  is  no  material  difference  in  principle,  in  regard  to  the  rights  of  the  public  in 
a  city  street,  whether  the  fee  of  the  street  is  in  adjacent  owners  or  in  the  city.  Barney  v. 
Keokuk,  4  Otto,  840. 

§  2878.  An  appraisal  of  a  lot,  designated  by  metes  and  bounds,  "  with  the  appurtenances," 
does  not  apply  to  the  fee  of  a  street  upon  which  such  lot  abuts.  United  States  v.  Harris, 
1  Sumn.,  37. 

§  2379.  The  soil  over  which  a  street  or  highway  is  laid  out  still  remains  the  property  of  the 
original  owner,  subject  to  the  easement,  and  he  may  pass  the  title  thereto  notwithstanding  the 
incumbrance.     Ibid, 

§  2880.  A  street,  bordering  on  a  navigable  river,  must  be  intended  to  be  used  for  purposes 
of  access  to  the  river  and  the  usual  accommodation  in  such  a  connection.  Therefore,  even 
if  the  title  of  an  abutting  owner,  owning  the  fee  of  the  street,  attached  to  accretions  thereto 
from  the  river,  it  would  be  a  bare  legal  title,  subject  to  the  public  easement  and  use  of  the 
-street.    Barney  v.  Keokuk,  4  Otto,  339. 

g  2881«  Doty  to  keep  streets  in  repair.—  It  is  the  duty  of  a  city  to  require  that  holes  or 
openings  in  a  sidewalk  or  court,  made  for  the  purpose  of  admitting  light  to  basements,  shall 
be  properly  guarded,  and  it  is  negligence  for  a  city  to  permit  such  holes  to  be  left  open.  Lom- 
bard V,  City  of  Chicago,  4  Biss.,  462.    See  §  2328. 

^  2882.  The  act  of  the  Rhode  Island  legislature,  requiring  highways  to  be  kept  in  repair, 
imposes  upon  cities  the  duty  of  keeping  sidewalks  free  from  obstruction  by  accumulated 
snow.    City  of  Providence  v.  Clapp,  17  How.,  170. 

§  2888.  Towns  in  Maine  are  required  to  keep  their  highways,  townways  and  streets  in  such 
repair  that  they  shall  be  safe  and  convenient  for  travelers  with  horses,  teams  and  carriages. 
Nichols  V.  Inhabitants  of  Brunswick,  8  Cliff.,  84. 

§  2884.  The  village  of  Evanston,  Illinois,  has  ample  power  and  authority  to  keep  its  streets 
and  walks  in  a  safe  condition  at  all  times  for  passage,  and  it  is  its  duty  so  to  do.  This  duty 
was  not  suspended  during  the  change  of  Evanston  from  a  township  to  a  village.  The  iden- 
tity of  the  corporation  continued  during  the  change,  and  its  obligations  as  to  streets,  avenues, 
sidewalks,  drains,  etc.,  continued  in  full  force.    Evanston  v.  Gunn,  9  Otto,  667. 

§  2885.  Contracts  for  improTing  streets.—  A  paving  contract  which  follows  the  ordinance 
need  not  pursue  the  advertisement  for  proposals  to  do  the  job.  Hitchcock  v.  Galveston,* 
3  Woods,  287.    See  g^  2380.  2381. 

§  2886.  That  a  new  contract  has  been  substituted  for  the  original  paving  contract  is  a  good 
defense  to  an  action  upon  the  latter.    Ibid, 

§  2887.  A  contractor  agreed  to  do  preliminary  work  and  to  lay  a  pavement,  with  the  con- 
sent of  abutting  property  holders,  on  a  street  in  a  city.  He  began  the  preparatory  work  with- 
out such  consent,  but  was  stopped.  Held,  that  the  contract  was  entire,  and  that  the  consent 
of  the  abutting  property  holders  was  a  condition  precedent  to  its  fulfilment    Ibid, 

g  2888.  The  city  of  St.  Paul  having  all  general  powers  possessed  by  municipal  corporations 
ttt  common  law,  including  the  power  to  contract  for  the  grading  of  streets,  and  to  sue  and  be 
sued  upon  such  contracts,  may,  therefore,  take  any  lawful  steps  which  an  individual  could 
to  arrange  all  difficulties  growing  out  of  such  contracts  by  an  amicable  settlement  and  ad- 
justment.    Warren  v,  St.  Paul,*  5  Dill.,  493. 

g  2889.  The  power  of  the  common  council  of  the  city  of  St.  Paul  to  compromise  the  claims 
of  its  contractors  is  not  restricted  by  the  powers  conferred  upon  its  board  of  public  works. 
Ibid. 

§  2890.  Failure  to  establish  a  grade  on  a  street  contracted  to  be  paved  does  not  invalidate 
the  paving  contract.    Hitchcock  r.  Galveston,*  3  Woods,  367. 

g  2391.  When  a  paving  contract  is  established  against  a  city,  it  is  entitled  to  all  the  legal 
consequences  of  a  valid  contract,  including  damages  for  loss  of  expected  profits,  even  where 
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such  profits  are  very  large,  if  they  would  naturally  have  resulted  from  forfeiting  the  con- 
tract.   Ibid, 

§  2392.  Where  paving  was  contracted  to  be  done  and  paid  for  in  municipal  bonds,  on  a 
breach  of  the  contract  the  measure  of  damages  must  be  the  value  of  the  bonds  which  the 
contractors  were  entitled  to  receive,  on  the  supposition  that  such  bonds  would  have  been  valid* 
Ibid. 

§  2893.  Where  a  statute  gave  a  municipal  corporation  "  complete  control  over  the  streets 
and  squares  of  the  city,"  and  **  power  to  require  that  the  bost  of  paving,  etc.,  shall  be  borne 
by  the  owners  of  the  adjoining  property,"  etc.,  this  authority  does  not  mean  that  the  city 
itself  lias  no  power  to  contract  for  the  paving  of  its  streets,  and  that  the  abutting  owners  on 
its  streets  are  alone  liable  to  paving  contractors  to  pay  for  the  work  done,  even  though  the 
charter  provide  that  such  owners  '*  shall  be  bound  as  upon  liabilities  contracted  by  them-r 
selves."    Memphis  v.  Brown,*  1  Flip.,  188. 

§  2394.  Where  the  authority  to  the  mayor  and  chairman  of  a  street  rommittee  **  to  pro- 
ceed "  with  the  paving  of  a  street  was  limited  upon  the  failure  of  property  owners  to  comply 
with  a  certain  notice  to  be  served  upon  them,  which  notice  was  not  given,  Tieldj  that  no  such 
failure  occurred,  and  the  mayor  imd  chairman,  without  it,  possessed  no  authority  to  con- 
tract for  the  construction  of  the  sidewalks.    Hitchcocjc  v.  Qulveston,*  8  Woods,  287. 

§  2895.  Averments  that  certain  ordinances  passed  by  the  common  council  on  the  subject 
of  paving  sidewalks  were  not  in  good  faith  followed  and  observed,  either  in  advertising  for 
proposals,  preparing  specifications,  fixing  the  grade,  notifying  property  owners  to  pave  in 
front  of  their  lots,  or  in  framing  the  contract  entered  into  with  the  contractors,  but  that  in 
each  of  these  particulars  there  was  a  fraudulent  departure  from  the  ordinance,  calculated  to 
defraud  the  city  and  the  proper^  owners,  and  to  throw  into  the  hands  of  the  contractors  a 
most  unconscionable  advantage,  with  an  option  to  do  all*  the  work  or  only  part  of  it,  as  might 
be  most  profitable  to  themselves,  and  pointing  out  in  a  specific  vt^y  the  manner  in  which 
such  departures  were  made,  and  further  stating  that  the  profits  to  bis  realized  by  the  con^ 
tractors  from  the  contract  and  claimed  by  them  were  grossly  exorbitant  and  unreasonable^ 
exceeding  one  hundired  per  cent,  on  the  outlay,  which  the  work  required,  and  charging  that 
the  contractors  suborned  persons  to  make  bogus  bids  for  the  work  at  high  rates,  so  as  to 
make  it  appear  that  the  contractors'  bids  were  reasonable  and  moderate,  and  that  by  the 
suppression  or  failure  to  furnish  information  as  to  the  specifications  of  the  work  and  the 
grades  to  be  followed,  other  persons  who  might  and  would  have  bid  were  deterred  from  so 
doing,  held  to  be  sufficient  specification  of  the  facts  to  constitute  the  alleged  fraud.     Ibid, 

§  2898.  Under  such  allegati<m  of  fraud  evidence  is  admissible  that  no  specifications  of  the 
work  to  be  done  were  ever  made  or  filled  in  the  mayor's  ofiice ;  that  no  g^ade  was  established 
by  the  city  engineer ;  that  no  specifications,  estimates  or  computation  of  the  amount  of  work 
and  material  necessary  to  the  construction  of  the  sidew^dks  was  made  by  him  or  obtained  by 
the  mayor  or  chairman  of  the  committee  of  the  common  council  having  the  matter  in  charge ; 
tliat  the  contract  was  not  in  conformity  to  the  advertisements  for  proposals ;  that  the  work 
contemplated  by  the  advertisements  and  the  contract  would  have  exceeded  all  provisions 
made  by  bonds  or  otherwise  for  the  payment  thereof ;  that  the  advertisements  were  so 
framed  as  to  require  bids  for  the  entire  work  in  bulk.    l&ic|. 

§  2397.  Power  to  barrow  money  and  issue  bonds  for  street  improvements.— The  power 
to  borrow  money  and  issue  bonds  for  sidewalk  improvements  must  be  conferred  upon  a 
municipal  corporation  before  it  can  assume  to  perform  these  acts.  Such  power  is  not  inherent 
in  it.    Ibid.    See  §  2830. 

§  2898.  The  charter  of  Gkdveston  does  not,  expressly  or  by  implication,  confer  power  upon 
that  city  to  borrow  money  and  issue  bonds  for  sidewalk  improvements.    Ibid. 

g  2309.  Tbe  power  to  borrow  money  and  issue  bonds  for  sidewalk  improvements,  not  being 
conferred,  either  expressly  or  by  necessary  implication,  is  excluded  by  provisions  in  a  charter 
for  raising  money  by  taxation  for  general  and  special  purposes,  for  issuing  bonds  limited  to  a 
specific  purpose,  that  purpose  not  being  sidewalk  improvements,  and  by  providing  that  the 
cost  of  sidewalk  improvements  shall  be  borne  by  the  owners  of  abutting  lots,  and  shall  be 
collected  by  assessment  on  the  abutting  property.    Ibid. 

%  2400.  The  first  act  incorporating  the  town  of  Alton,  dated  February  20,  1888,  authorised 
the  board  of  trustees  ''to  open  and  keep  in  repair  streets,  avenues,  lanes,"  etc.,  and  by  section 
7,  *'  to  regulate,  grade,  pave  and  improve  the  streets,  avenues,  etc.,  and  to  extend  and  widen 
the  same."  Held,  that  this  gave  the  trustees  ample  power  to  improve  the  streets  and  alleys  of 
the  town,  and  to  enter  into  contracts  for  that  purpose;  for  where  a  corporation  is  authorized 
to  do  that  which  can  only  be  accomplished  by  a  contract,  it  has  power  not  only  to  make  the 
contract,  but  to  carry  out  in  all  its  details  the  principal  power  given.  Having  power  to  pave 
streets,  widen  them,  etc.,  the  corporation  could  make  contracts  for  such  improvements; 
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therefore,  the  bond  given  by  the  town  of  Alton,  *'  in  part  consideration  of  Slow,  Kemble  & 
Perkins  entering  into  a  bond  conditioned  for  the  grading  and  improving  of  Peoria  street  in  the 
town  of  Alton,  as  designated  in  said  conditions,  and  for  no  other  consideration,"  was  given 
with  lawful  and  competent  authority,  and  was  therefore  valid.  On  July  21,  1837,  a  second 
act  of  incorporation  relating  to  the  city  of  Alton  was  enacted,  section  81  of  which  provides: 
**  That  a  common  council  elected  under  such  act  shall  be  deemed  in  law  successors  to  the 
trustees  of  the  town  of  Alton  to  all  intents  and  purposes,  and  all  obligations  and  contracts 
entered  into  by  the  trustees  of  Alton  shall  be  carried  into  full  effect  by  the  common  council 
of  the  said  city  of  Alton/*  Held,  that  this  conferred  full  authority  to  the  said  corporation 
to  carry' out  the  contracts  of  the  trustees  under  the  former  act,  and  a  bond  given  in  discharge 
of  a  bond  which  had  been  given  by  the  town  of  Alton,  by  which  the  city  of  Alton  acknowl- 
edged itself  to  be  indebted  unto  G.  &  N.  Sturtevant  in  the  full  and  just  sum  of  $778.83,  which 
sum  it  obligated  itself  to  pay  to  the  Sturtevapts  with  interest,  properly  signed  and  sealed, 
was  a  valid  bond  upon  a  meritorious  consideration,  i,  e.,  the  consideration  for  the  first  bond 
in  discharge  of  which  the  second  waa  given,  and  the  Sturtevants  could  maintain  an  action 
against  the  city  of  Alton  on  such  second  bond.    Sturtevant  v.  City  of  Alton,*  8  McL.,  893. 

§2401.  Damage  to  property  in  improving  streets.-— A  city  having  elected  to  grade  a 
street  or  build  a  sewer  is  legally  responsible  for  the  damage  which  accrues  from  the  wrongful 
and  negligent  manner  in  which  the  work  was  doae  by  it  or  its  cogent  Leavenworth  v.  Casey,* 
HaCahon,  124. 

§  2402.  Where  a  per8on*8  property  has  been  flooded  by  water,  owing  to  the  improper  grad- 
ing of  a  street  ^d  construction  of  a  sewer,  the  defense  by  the  city,  when  sued  for  such  dam- 
age, that  in  the  judgment  of  the  officers  of  the  city  the  work  on  the  street  and  the  sewer  was 
properly  m^d  sufficiently  done  to  answer  the  purposes  intended,  is  not  sufficient.  Such  officers 
were  bound  to  niake  the  sewer  of  sufficient  size  to  guard  against  accidental  obstructions  and 
extreme  freshets,  and  it  is  no  excuse  for  failure  so  to  construct  it  that  the  engineer  or  any 
other  per^ii  who  constructed  it  thought  it  sufficient.    Jbid. 

g  24<)S.  A  municipality  acts  judicially  in  constructing,  grading,  sewer  building,  and  other 
such  improvements,  and  is  not  liable  to  an  action  at  law  for  an  error  in  its  judgment  with 
reference  to  such  work;  but  in  the  prosecution  of  the  work  contracted  to  be  done,  its  agents 
act  purely  ministerially,  and  are  bound  to  see  that  .it  is  doiie  in  a  safe  and  skilful  manner, 
being  liable  for  failure  so  to  do.    Ibid, 

§  2404.  Action  agiiinst  the  corporation  for  damaging  plaintiffs  property  by  raising  the 
grade  of  the  street.  Held,  that  the  defendant  was  liable  if  its  agents  acted  ignorantly  or 
negligently,  but  not  if  they  acted  knowingly  and  wilfully,  pritchard  v,  (Georgetown,*  2  Cr. 
C.  C,  191. 

§  2405.  In  an  action  on  the  case  for  filling  up  a  street  so  as  to  shut  up  the  windows  and 
4oors  of  the  plain tifiTs  warehouse,  held:  (1)  The  corporation  had  by  law  the  right  to  pave  the 
streets,  and  of  course  to  raise  and  lower  particular  parts  of  any  street  if  such  raising  or  lower- 
ing should  be  necessary  for  performing  the  work  in  a  reasonable  and  proper  manner,  and  the 
individui^ls  who  may  be  injured  by  it  have  no  right  of  action  for  such  injury  unless  expressly 
given  by  act  of  assembly ;  but  if  a  wanton  and  unnecessary  injury  is  done  an  action  may  be 
sustained.  (2)  The  corporation,  if  liable  at  all,  are  answerable  for  the  conduct  of  their  com- 
missioner, if  he  was  acting  under  their  authority  and  was  engaged  in  the  work  in  which  they 
employed  him  when  the  injury,  if  any,  was  done,  although  he  may  have  acted  without  their 
orders  or  contrary  to  them ;  but  if  he  committed  an  injury  unconnected  with  the  business  in 
which  he  was  employed,  his  being  in  the  employ  of  the  corporation  will  not  make  them  liable* 
Hooe  V,  Mayor  of  Alexandria,*  1  Cr.  C.  C  98. 

g  2406.  Where  the  fee  of  the  street  is  in  the  adjoining  lot  holders,  the  state  has  an  easement 
to  improve  and  repair  the  street  over  its  entire  length  and  breadth,  to  adapt  it  to  easy  and 
safe  passage.  In  making  an  improvement  the  city  is  the  agent  of  the  state,  performing  a 
public  duty  imposed  upon  it  by  the  legislature;  and  persons  appointed  or  authorized  by  law  to 
make  or  improve  a  highway  are  not  answerable  for  consequential  damages,  if  they  act  within 
their  jurisdiction  and  with  care  and  skill.  Transportation  Co.  v.  Chicago,  9  Otto,  685;  S. 
G,*7Bisa.,  45. 

2407.  Railways  in  streets.—  Authority  conferred  upon  a  city  to  reg^il&te  the  laying  of  rail- 
road iron  and  the  passage  of  railroad  cars  through  the  city  relates  to  the  construction  of 
raUroad  tracks  and  the  running  of  railroad  cars  through  the  city  by  incorporated  companies 
whose  cars  are  propelled  by  steam,  and  has  no  reference  whatever  to  the  construction  or 
authorization  of  a  street  passenger  railway  within  the  corporate  limits.  (Citing  Moses  v. 
Railroad  Co.,  2  III.,  522.)    People's  R.  Co.  v.  Memphis  R.  Co.,*  10  Wall.,  51. 

§  2408.  A  city  ordinance  forbidding  the  propulsion  by  steam,  upon  certain  portions  of  tho 
streets  in  the  city,  of  any  car,  engine,  carriage  or  other  vehicle,  is  a  lawful  police  regulation, 
which  impairs  no  vested  rights  of  the  railway  company.    It  neither  deprives  the  company  of 
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its  property  without  due  process  of  law,  nor  denies  to  it  the  equal  protection  of  the  laws. 
Railroad  Co.  r,  Richmond,  6  Otto,  528. 

§  2409.  A  railroad  company  was  authorized  to  construct  its  road  between  certain  points  in 
a  city,  and  to  move  its  cars  by  the  use  of  steam,  animals,  or  other  mechanical  power,  etc.  It 
was  further  provided  that  it  should  not  construct  its  road  on  the  streets  without  the  consent 
of  the  city  authorities.  The  city  gave  its  consent,  reserving  the  power  to  regulate  the  de- 
scription of  power  to  be  used,  to  which  condition  the  company  assented  under  its  corporate 
seal.  Afterwards  an  ordinance  was  passed  forbidding  the  use  of  locomotive  engines  within 
certain  limits.  Held,  that  the  city  had  the  power  to  prescribe  the  conditions,  and  that  the 
ordinance  was  valid.     New  York,  etc.,  R.  Co.  v.  Mayor,  etc.,  of  New  York,*  4  Blatch.,  193. 

§  2410.  An  unrestricted  power  to  make  a  grant  or  concession  enables  the  party  to  make  it 
upon  conditions.     Ibid, 

§  2411.  Authority  conferred  upon  a  city  "to  grant  privileges  in  the  use  and  enjoyment  of 
the  streets'*  thereof  does  not  empower  the  city  to  grant  a  street  railway  company  the  right  to 
lay  tracks  and  run  street  cars  for  twenty-five  years  in  its  "streets.  People's  R.  Co.  r.  Memphis 
R.Co.,*10  Wall.,  52. 

§  2412.  Under  a  statute  of  Kansas  no  railway  company  can  construct  or  operate  its  road 
through  any  incorporated  city  without  first  obtaining  the  assent  of  such  municipal  corpora- 
tion thereto.     Railroad  Co.  v.  Leavenworth,*  1  Dill.,  393. 

§  2413.  Under  the  statutes  cities  in  Kansas  may  prescribe,  as  conditions  of  giving  their  as- 
sent to  the  entrance  of  a  railway  into  their  limits,  such  lawful  and  proper  terms  as  they  may 
deem  expedient ;  as,  that  the  railway  company  shall  build  depot  buildings  of  a  good  character 
at  a  specified  place,  and  shall  grade,  riprap  and  pave  the  levee  on  and  along  which  the  right 
of  way  is  granted ;  and  the  city  may  reserve  to  itself  the  right  to  take  possession  of  the  right 
of  way  upon  failure  of  the  railroad  company  to  perform  the  conditions  upon  which  it  was 
granted.    Ibid. 

§  2414.  Use  of  street  for  leree  and  wharf  purposes.-—  Water  street.  Keokuk,  Iowa,  may 
be  used  for  levee  and  wharf  purposes  under  municipal  management  and  control.  A  building 
erected  by  a  packet  company  for  the  receipt  and  temporary  shelter  and  storage  of  goods,  sub- 
ject to  municipal  control,  is  a  reasonable  use  of  Water  street,  Keokuk,  as  a  wharf  or  levee,  as 
incidental  to  the  requirements  of  navigation  or  shipping.    Barney  t;.  Keokuk,  4  Dill.,  597. 

§  2415.  Power  to  widen  a  street  on  the  water  side,  and  make  a  wharf  and  leree.— Under 
the  charter  of  December  13,  184S,  sections  14,  16  and  22,  the  city  authorities  of  Keokuk,  Iowa, 
representing  the  public,  had  the  right  to  widen  and  improve  Water  street  to  any  extent  on  the 
river  side,  by  filling  in  below  high  water,  and  building  wharves  and  levees  for  the  public 
accommodation.    Barpey  v.  Keokuk,  4  Otto,  339. 

§  2416.  Liability  of  an  abutting  owner  for  paying.—  Upon  amotion  for  judgment  against 
the  owner  of  town  lots,  liable  for  the  expense  of  paving  the  street  opposite  his  lots,  in  pur- 
3uance  of  an  order  of  the  common  council  of  the  town,  evidence  that  the  paving  was  badly 
done  was  rejected.    Alexandria  v.  Manderville,  2  Cr*  C.  C,  224. 

§  2417.  Portions  of  a  park  made  part  of  the  street—The  common  council  of  a  city  or- 
dered the  comer  lines  of  a  public  park  to  be  so  adjusted  as  to  be  curved  instead  of  square. 
This  was  done,,  making  a  portion  of  each  corner  a  part  of  the  sidewalk,  and  it  was  so  used. 
JSeld,  that  this  made  such  portions  of  the  patk  a  part  of  the  public  street,  and  for  a  negligent 
injury  of  a  person  upon  it,  the  city  was  held  liable.    Mayor  v,  Sheffield,  4  Wall.,  i9L 

§  2418.  Power  of  Detroit  to  vacate  or  occupy  streets.— Whatever  authority  the  city  of 
Detroit,  as  a  corporation,  possesses  over  Woodward  avenue  to  dispose  of  or  lease  the  same, 
must  be  derived  from  the  statutes  of  the  United  States.    Brig  Empire  State,  Newb.,  518. 

§  2419.  As  a  municipal  government,  the  city  of  Detroit  has  only  power  to  regulate,  and 
can  only  occupy  or  vacate  a  public  street  or  highway  dedicated  as  such  antecedent  to  its  ex- 
istence as  a  coi*poration.  Neither  can  the  city  be  deemed  to  possess  a  riparian  right  unless 
as  proprietor  of  the  fee.    Ibid. 

VI.   Counties. 

SUMMAKT  — County  vjarrant8,  §§  2420,  2431.— 7n  Michigan,  §  2422.— £fm^  against  by  alien 
in  federal  court,  ^  2423. —  Assumpsit  the  proper  remedy  on  a  claim,  §  2424 — County 
order;  no  demand  necessary,  §  2425.— Proo/o/  existence,  §  2£36.— iSui^«  against,  §2427. — 
Assessments  for  levee  purposes;  police  power,  §§2428-2430. 

§  2420.  County  warrants,  negotiable  in  form,  are  not  negotiable  paper  in  the  sense  tiiat 
bona  fide  holders  take  them  free  from  antecedent  equities.    Wall  v.  County  of  Monroe, 
§  2431-32.    See  §  2163. 
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§  2421.  The  cancellation  of  county  warrants,  and  the  issuance  of  new  ones  in  lieu  thereof, 
does  not  conclude  the  county  as  to  equitable  defenses.    Ibid, 

%  2422.  A  county  organized  by  the  public  law  of  Michigan  is  a  body  corporate  and  politic. 
Lyell  V.  Supervisors,  g§  2488-48. 

§  2428.  A  claim  upon  a  county  duly  allowed  and  certified  to,  in  the  form  of  a  draft  by  one 
or  more  officers  on  another,  is  an  adjusted  liability  of  the  county  on  which  it  may  be  sued  by 
an  alien  in  a  federal  court.    Ibid, 

§  2424.  Assumpsit  is  the  proper  remedy  for  a  demand  on  a  county  which  has  been  duly 
audited  and  liquidated  by  an  order  for  payment  on  the  treasurer.    Ibid, 

§  2425.  An  order  on  the  treasurer  of  a  county  is  a  direct  liability  of  the  county,  and 
although  negotiable  in  form,  no  demand  or  notice  is  necessary  to  fix  the  county^s  liability 
thereupon.    A  county  order  is  not  a  bill  of  exchange  or  draft.    Ibid, 

g  2426.  A  county  created  by  general  law  need  not  be  proved  to  exist.    Ibid, 

§  2427.  A  county  may  be  sued  in  the  name  of  its  board  of  supervisors.    Ibid, 

%  2428.  A  state  under  its  police  power  may  impose  special  assessments  for  levee  purposes 
and  the  like.    Boro  v.  Phillips  Ck>unty,  §§  2444-46. 

§  2429.  The  principle  that  where  one  takes  a  benefit  from  another*s  labor  .he  is  bound  to 
pay  for  the  same  is  not  applicable  to  counties  in  favor  of  a  contractor  seeking  to  i-ecover 
payment  for  the  building  of  levees  in  levee  districts  within  a  county  sought  to  be  made  liable 
to  such  contractor,  the  district  being  by  the  statute  primarily  liable,  and  the  benefit  to  the 
district  being  direct,  while  that  to  the  county  is  only  incidental.    Ibid, 

§  2480.  Under  none  of  the  acts  of  Arkansas  on  the  subject  of  levees  of  Phillips  county 
was  any  liability  imposed  upon  that  county  or  authorized  to  be  assumed  by  it.    IbidL 

[Notes.— See  g§  2447-d4»l.] 

WALL  V.  COUNTY  OF  MONROB. 
(18  Otto,  74-79.    1880.) 

I 

Erbob  to  XT.  S.  Cironit  Coart,  Eastern  District  of  Arkansas. 

Statement  OF  Facts. —  This  was  an  action  on  coanty  warrants  issued  to  Gal- 
lagher and  transferred  by  him  to  plaintiff.  They  were  renewal  warrants,  the 
first  issue  having  been  called  in,  audited  and  canceled,  and  those  in  suit  issued 
in  lieu  thereof.  The  defense  was  a  set-off  against  Gallagher.  It  is  conceded 
that  the  plaintiff  was  a  bona  fide  holder  for  value,  without  notice  of  any  matter 
of  defense.  To  the  answer  setting  up  the  set-off  plaintiff  demurred.  The 
court  below  was  divided  in  opinion,  and  the  fact  was  certified  to  this  court 

Opinion  by  Mb.  Justiob  Field. 

The  warrants  in  suit  are  evidences  of  indebtedness  by  the  county  of  Monroe, 
issued  by  that  branch  of  its  government  to  which  is  intrusted,  by  the  laws  of 
the  state,  the  examination  and  approval  of  claims  against  the  county.  They 
are  orders  upon  the  treasurer  of  the  county  to  pay  out  of  its  funds  for  county 
purposes,  not  otherwise  appropriated,  the  amounts  specified.  They  establish, 
prima  facie^  the  validity  of  the  claims  allowed  and  authorize  their  payment. 
But  they  have  no  other  effect  Their  issue  determined  nothing  as  to  other  de- 
mands'of  the  payee  against  the  county,  or  of  the  county  against  him.  Had' 
there  been  other  claims  to  be  adjusted  and  settled  between  the  parties,  these 
warrants,  if  lawfully  issued,  would  have  been  taken  as  approved  items  in  the 
account  —  nothing  more. 

§  2431*  County  warrants  in  Arkansas  are  not  negotiable  paper  in  any  oiJxer 
sense  than  iKat  they  are  transferable  by  delivery. 

The  warrants,  being  in  form  negotiable,  are  transferable  by  delivery  so  far 
as  to  authorize  the  holder  to  demand  payment  of  them,  and  to  maintain, 
in  bis  own  name,  an  action  upon  them.  But  they  are  not  negotiable  instru- 
ments in  the  sense  of  the  law  merchant,  so  that,  when  held  by  a  bona  fide  pur- 
chaser, evidence  of  their  invalidity  or  defenses  available  against  the  original 
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payee  would  be  excluded.  The  transferee  takes  them  subject  to  all  legal  and 
equitable  defenses  which  existed  to  them  in  the  hands  of  such  pa\'ee.  There 
has  been  a  great  number  of  decisions  in  the  courts  of  the  several  states  upon 
instruments  of  this  kind,  and  there  is  little  diversity  of  opinion  respecting  their 
character.  All  the  courts  agree  that  the  instruments  are  mere  prima  facie 
and  not  conclusive  evidence  of  the  validity  of  the  allowed  claims  aofainst  the 
county  by  which  they  were  issued.  The  county  is  not  estopped  from  question- 
ing the  legality  of  the  claims;  and  when  this  is  conceded,  the  instruments  con- 
clude nothing  as  to  other  demands  between  the  parties.  The  cases  will  be 
found  collected  in  notes  to  the  fourteenth  chapter  of  Dillon  on  Municipal  Cor- 
porations. The  law  respecting  these  instruments  is  also  fully  stated  by  this 
court  in  Mayor  v.  Eay,  reported  in  19  Wall,  468  (§§  1931-86,  supra).  That 
case  was  upon  warrants  of  a  city  and  not  of  a  county,  ift  circumstance  which 
does  not  affect  the  doctrine.  The  court,  speaking  through  Mr.  Justice  Bradley, 
said:  "Vouchers  for  money  due,  certificates  of  indebtedness  for  services  ren- 
dered or  for  property  furnished  for  the  uses  of  the  city,  orders  or  drafts  drawn 
by  one  city  officer  upon  another,  or  any  other  device  of  the  kind  used  for 
liquidating  the  amounts  legitimately  due  to  public  creditors,  are,  of  course, 
necessary  instruments  for  carrying  on  the  machinery  of  municip)al  administra- 
tion, and  for  anticipating  the  ooUeotion  of  taxes.  But  to  invest  sach  doca- 
ments  with  the  character  and  incidents  of  commercial  paper,  so  as  to  render 
them,  in  the  hands  of  bona  fide  holders,  absolute  obligations  to  pay,  however 
irregular  or  fraudulently  issued,  is  an  abuse  of  their  true  character  and  pa^ 
pose."  And  again:  "Every  holder  of  a  city  order  or  certificate  knows  that, 
to  be  valid  and  genuine  at  all,  it  must  have  been  issued  as  a  voucher  for  city 
indebtedness.  It  could  not  be  lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that  it  has  been  lawfully  and  prop- 
erly issued.  His  claim  to  be  a  hona  fide  holder  will  always  be  subject  to  this 
qualification.  The  face  of  the  paper  itself  is  notice  to  him  that  its  validity 
depends  upon  the  regularity  of  its  issue.  The  officers  of  the  city  have  vs> 
authority  to  issue  it  for  any  illegal  or  improper  purpose,  and  their  acj;s  cannot 
create  an  estoppel  against  the  city  itself,  its  tax-payers  or  people.  Persons  re- 
ceiving it  from  them  know  whether  it  is  issued  and  whether  they  receive  it 
for  a  proper  purpose  and  a  proper  consideration.  Of  course  they  are  affected 
by  the  absence  of  these  essential  ingredients;  and  all  subsequent  holder's  take 
<yu,m  onere^  and  are  affected  by  the  same  defect."  These  observations  apply 
equally  to  the  county  warrants  in  suit  as  to  the  city  warrants  there  considered. 
And  the  same  reasons  which  deny  to  them  negotiability  in  the  sense  of  the  law 
merchant  allow  any  matter  of  set-off  to  them  which  the  county  held  against 
the  original  parties. 

The  case  of  Crawford  County  v.  Wilson,  in  the  supreme  court  of  Arkansas,  i» 
cited  as  showing  that  a  different  rule  prevails  in  that  state.  The  language  of 
the  opinion,  that  county  warrants  are  endowed  with  the  properties  of  negotiable 
instruments,  must  be  read  in  connection  with  the  point  involved,  which  was 
whether  county  warrants  were  transferable  by  mere  delivery,  so  as  to  vest  the 
legal  interest  in  the  holder.  To  this  extent  they  may  be  called  negotiable, 
but  no  court  of  Arkansas  has  held  that  they  were  negotiable  in  the  sense  of 
the  law  merchant,  so  as  to  shut  out,  in  the  hands  of  a  bona  fide  purchaser,  in- 
quiries as  to  their  validity,  or  preclude  defenses  which  could  be  made  to  them 
in  the  hands  of  the  original  parties.    The  law  is  not  different  there  from  that 

which  obtains  in  other  states. 

046 


COUNTIES.  g§  2482,  2433, 

§  2432.  The  cancellation  of  county  warrants  and  tsstiance  of  others  in  lieu 
does  not  conclude  the  county  as  to  its  equitable  defenses. 

The  cancellation  of  the  warrants  originally  issued  and  the  substitution  of 

others  in  their  place  did  not  change  their  charter.     Neither  that  proceeding 

nor  the  original  auditing  of  the  claims  of  Gallagher  had  the  force  of  a  judicial 

determination,  concluding  either  him  or  the  county.     There  was  no  litigation 

on  the  subject  between  adversary  parties  which  could  give  to  the  result  any 

greater  eflicacy  than  the  award  of  an  ordinary  board  authorized  to  audit  claims 

against  a  municipal  body.     Shirk  v.  Pulaski  County,  4  Dill.,  209.    We  answer, 

therefore,  the  first  question  certified  to  us  in  the  negative,  and  the  second  la 

the  affirmative,  and  accordingly  affirm  the  judgment. 

Judgment  affirmed. 

LYELL  V.  SUPERVISORS  OF  LAPEER  COUNTY. 

I 

(Circuit  Court  for  Michigan:  6  McLean,  446-459.    1835.) 

Opinion  by  Wilkins,  J. 

Statement  op  Facts. —  This  action  was  brought  by  the  plaintiff,  a  subject  of 
tbe  Queen  of  Great  Britain  and  Ireland,  against  ^^  The  Board  of  Supervisors  of 
the  County  of  Lapeer/'  on  a  county  order  described  in  the  declaration  as 
follows : 

"  $500 receivable  for  Taxes,——,  No.  1089,  Treasurer  of  Lapeer 

County,  pay  to  O.  Williams  or  bearer  $500.    By  order  of  the  Board  of  Super* 
Tisors,  with  interest.  G.  A.  Griffin,  Chairman. 

"Lapeeb,  June  22,  1848.  Wm.  Beech,  Clerk." 

During  the  trial  a  number  of  exceptions  were  taken  to  the  rulings  of  the 
court,  and  the  questions  raised  form  (with  the  principal  objection  as  to  the 
power  of  these  county  functionaries  to  grant  such  orders  to  county  creditors) 
the  basis  of  the  present  motion.  The  order  having  been  produced  and  identi- 
fied by  the  plaintiff,  it  was  further  proved  that  it  was  in  the  form  usually 
observed  by  the  various  boards  of  supervisors  of  the  organized  counties  of  the 
state,  in  the  liquidation  of  county  indebtment;  and  that  the  parties  by  whom 
it  was  executed  held,  at  the  time,  to  the  organized  county  of- Lapeer,  the  offi- 
cial relation  of  chairman  and  clerk  of  the  board  of  supervisors,  which  the 
paper  represented,  and  that  a  demand  was  made  by  tbe  bearer  upon  the  treas- 
nrer  of  the  county  for  payment 

§  2433.  A  county  organized  by  a  public  law  of  Michigan  is  a  body  politic 
and  corporate. 

1.  It  was  contended  by  the  defendant's  counsel  that  "  the  board  of  super* 
visors  of  Lapeer  county  "  was  not  a  corporation,  and  there  was  no  evidence  of 
such  fact  given  to  the  jury.  The  county  of  Lapeer  was  organized  by  a  public 
law  of  the  state,  and  therefore  need  not  be  proved.  And  by  the  Bevised  Stat- 
utes of  1846,  each  organized  county  is  declared  to  be  a  body  politic  and  corpo- 
rate, with  authority  to  contract  debt  for  county  purposes,  and  with  liability  to 
be  sued  on  its  contracts.  R  S.,  62,  sec.  3.  By  a  subsequent  section  it  is  pro- 
vided that,  "  whenever  any  co\itroversy  or  cause  of  action  shall  exist  between 
any  county  and  an  individual,  such  proceedings  shall  be  had  in  law  or  equity, 
as  in  other  suits  between  individuals,  and  in  all  such  suits  the  name  in  which  the 
county  shall  sue  or  be  sued  shall  be,  ''The  Board  of  Supervisors"  of  such 
**  county." 

These  legislative  provisions  are  not  superseded  by  the  first  section  of  article 
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10  of  the  constitution  of  1830,  which  declares  "that  all  suits  and  proceedings, 
by  or  against  a  county,  shall  be  in  the  name  thereof  P  It  is  certainly  not  to  be 
reasonably  supposed  that  the  new  constitution,  by  this  clause,  restricts  suits  for 
or  against  counties  to  the  political  or  geographical  designation  by  which  one 
county  is  territorially  known  from  another.  The  law  of  1816,  in  existence 
when  this  contract  was  made,  employs  the  same  language  as  designative  of 
geographical  bounds;  and  to  carry  into  eflFect  its  provisions  in  relation  to  suits, 
directs  hy  name  the  functionaries  upon  whom  process  is  to  be  served.  A 
county  is  an  empty  name  for  judicial  purposes.  It  would  serve  no  object  to 
sue  in  that  name  without  further  provision  as  to  the  functionary  which  should 
legally  represent  the  county  in  court.  The  legal  name  of  the  county  is  givea 
by  law,  and  that  name  or  title  is  the  supervisors  of  said  county.  The  constitu- 
tion leaves  the  old  law  in  force.  But  if  the  objection  was  valid,  it  should  have 
been  pleaded  in  abatement,  and  the  right  name  given.  Great  injustice  would 
now  be  do&e  by  countenancing  such  an  objection  after  the  case  has  progressed 
to  an  issue. 

§  2434.  A  claim  upon  a  county  duly  aUowed  and  certified^  m  the  form  of  a 
draft  hy  one  or  more  officials  on  another^  is  an  adjusted  liability  of  the  county  on 
which  it  may  he  sried  by  an  alien  in  a  federal  court. 

2.  It  is  further  urged  that  this  court  has  no  jurisdiction  in  the  cause,  the  de- 
fendant being  a  political  body  of  the  state,  and  not  amenable  to  legal  process 
in  the  United  States  court.  By  the  Revised  Statutes  of  1846,  p.  66,  sees.  2  and 
7,  it  is  provided  that  ^'  the  board  of  supervisors  of  each  county  shall  have 
power  to  examine,  settle  and  allow  all  accounts  against  the  county,  and  that 
all  such  accounts  shaU  be  presented  to  and  be  adjusted  by  the  board  of  super- 
visors, who  shall  have  power  to  direct  the  raising  of  such  moneys  by  taxation 
as  shall  be  necessary  to  defray  the  county  charges  and  expenses.*'  This  pro- 
vision, it  is  contended,  gives  to  the  board  of  supervisors  the  exclusive  juris- 
diction of  all  claims  against  the  county,  and  even  limits  their  subject-matter  to 
accounts  and  county  charges  for  incidental  expenses.  ^ 

The  county  warrant  upon  which  the  suit  is  instituted,  purports  on  its  face  to 
be  "  by  order  of  the  supervisors,"  and  for  an  account  settled  and  adjusted  by 
them;  and  consequently  within  the  power  conferred  upon  the  board  "to  ex- 
amine, to  settle  and  to  allow."  It  is  drawn  upon  the  treasurer  of  the  county, 
as  the  oflBcer  intrusted  with  the  county  funds.  It  is  made  payable  with  interest^ 
forasmuch  as  the  board,  knowing  the  pecuniary  concerns  of  the  county,  and 
that  its  treasury  was  then  unable  to  meet  the  demand,  thus  "settled  "  the  same, 
anticipating  the  exercise  of  the  other  power  conferred  —  "the  raising  of  the 
money  by  taxation."  The  note  described  in  the  declaration,  and  introduced  as 
part  of  the  plaintiffs  testimony,  is  properly  termed  the  evidence  of  the  daim^ 
and  of  its  allowance  by  the  legal  authority  of  the  county.  It  is  the  custom  of 
such  organizations,  when  claims  are  allowed,  to  issue  their  orders  on  the  treasury 
for  their  payment.  The  debt  exists,  independent  of  the  order  or  warrant,  and 
the  form  in  which  such  instruments  may  be  framed  does  not  affect  the  question  of 
power.  The  case  of  Brady  v.  Mayor,  etc.,  of  New  York,  in  2  Sandf.  Ch.,  460, 
so  much  relied  upon,  does  not  cover  the  facts  of  the  case  under  consideration. 

The  statutes  of  New  York  required  that  every  claim  should  Jtrst  be  presented 
to  the  board  of  supervisors  for  audit,  and  consequently  the  court  held  that  as 
such  had  not  been  the  fact,  that  the  action  did  not  accrue  until  after  such  pres- 
entation. Such  was  the  principle  of  the  decision.  But  here  the  order  for  pay- 
ment is  evidence  that  the  claim  has  been  duly  presented,  as  required  by  the 
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statute,  and  properly  allowed  by  the  competent  authority.  The  board  has 
already  acted  on  the  subject-matter,  and  adjudicated  the  claim.  Wherefore 
the  necessity  of  a  re-presentment  of  this  order  to  every  new  board  as  a  county 
charge?  The  treasurer  must  have  funds  wherewith  to  pay,  and  if  the  treasury 
be  empty,  it  would  be  but  a  repetition,  ad  infinitum^  of  the  same  matter  for 
allowance  and  settlement.  Such  is  not  the  requirement  of  the  statute.  Un- 
questionably, the  matter  of  claim  must  first  be  presented  to  the  county  board 
for  allowance  and  by  it  be  settled ;  but  when  allowed  and  settled,  and  the  claim 
assumes,  by  the  action  of  the  county  board,  the  shape  of  a  county  warrant  or 
order,  it  may,  if  unpaid  from  any  cause,  be  the  subject  of  a  suit  against  the 
county. 

The  statute  having  declared  the  organized  counties  of  the  state  corporations 
for  the  purposes  of  suit,  and  conferred  upon  them  the  power  to  contract  debt, 
it  follows  that  such  contracts  may  bo  enforced  by  suit.  The  rights  of  the  con- 
tracting parties  are  reciprocal.  If  the  county  can  sue,  it  can  be  sued.  And 
whatever  remedies  the  state  may  bestow  upon  its  counties  to  enforce  their  just 
claims,  and  whatever  tribunals  may  be  organized  by  state  legislation  for  the 
determination  of  controversy  between  its  own  citizens  and  bodies  politic,  yet 
such  legislation  cannot  affect  remedies  conferred  upon  others  by  the  laws  of 
the  United  States.  It  cannot  compel  foreign  suitors  to  select  the  tribunals  of 
the  state  in  which  alone  to  seek  the  recovery  of  their  just  demands;  it  cannot 
deprive  a  party  of  a  right  of  action  secured  to  him  by  the  constitution  and 
laws  of  the  United  States. 

§  2435.  Assumpsit  is  the  proper  remedy  for  a  demand  on  a  county  which 
has  been  duly  audited  and  liquidated  by  an  order  for  payment  on  the  treasurer. 

The  plaintiff,  a  foreigner,  brings  his  action  of  assumpsit^  and  specially  de- 
clares upon  the  county  order  exhibited  in  evidence;  and  it  has  been  settled  in 
the  case  of  The  Bank  of  Columbia  v.  Patterson's  Administrators,  2  Peters'  Con- 
densed, 501  (7  Cranch,  299),  that  assumpsit  is  the  proper  form  of  action.  The 
claim  having  been  allowed,  the  county  assumed  its  payment,  and  gave  to  its 
creditor  this  evidence  of  their  assumption.  It' is  uivnecessary  to  consider  the 
argument  of  the  counsel  in  relation  to  the  power  of  the  United  States  court  to 
issue  a  mandamus  to  state  officers,  as  the  question  does  not  necessarily  arise. 
This  court  is  now  asked  for  judgment  upon  the  verdict.  The  proper  enforce- 
ment of  that  judgment  by  the  appropriate  process  is  another  matter.  Bat  the 
form  deemed  necessary  by  the  supervisors,  in  framing  their  warrant  upon  the 
county  treasurer,  has  occupied  other  objections  to  this  verdict  upon  the  part  of 
the  defendant. 

§  2436.  An  order  on  the  treasurer  of  a  county  is  a  direct  liability  of  the 
county y  andy  although  negotiablCy  no  demand  and  notice  is  necessary  to  fix  the 
liability  of  the  county. 

The  order  is  numbered  1089,  as  a  measure  of  precaution,  by  the  clerk,  and  as 

a  check  upon  the  treasurer.     A  declaration  is  prefixed,  forming  no  part  of  the 

substance  of  the  order  itself,  that  it  will  be  ^^  Receivable  for  Taxes?"*    And  the 

treasurer  is  directed  to  pay  the  sum  specified  to  a  person  named,  "  or  to  bearer." 

Kow  it  is  contended  that  the  case  made  by  the  plaintiff  on  such  paper  does 

not  entitle  him  to  recover,  because  the  instrument  on  its  face  is  negotiable^  and 

the  statute  conferring  no  such  authority  upon  the  supervisors  of  the  county; 

that  it  is  a  bill  drawn  by  one  set  of  county  officers  upon  another  county  officer, 

and  by  the  bearer  ordered  to  be  paid  to  the  present  bolder;  and  that,  being 

negotiable,  there  was  no  proof  of  acceptance  or  notice  for  non-acceptance. 
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The  statute  meets  all  these  objections.  By  its  clearly  expressed  provisions,  the 
board  of  supervisors  are  directed,  to  meet  annually  in  their  respective  counties 
to  organize  by  the  selection  of  one  of  their  number  as  chairman.  The  county 
clerk  is  directed  to  serve  as  clerk  of  the  board,  and  to  keep  a  record  of  its  pro- 
ceedings, to  preserve  and  file  all  accounts  audited  and  allowed,  and  to  attest  by 
his  signature  all  orders  of  the  board  on  the  treasurer  for  the  payment  of  money. 
This  board,  thus  organized,  are  also  expressly  authorized  "  to  examine^  settle  and 
allow  "  aU  accounts  presented  against  the  county,  to  direct  the  payment  of  the 
same  by  the  necessary  orders,  and  (in  the  language  of  the  statute  law)  '^as  it 
incidental  may  deem  expedient."  This  board  is  also  authorized  to  borrow 
money,  not  exceeding  $15,000,  for  the  erection  of  county  buildings  and 
bridges,  and  to  provide  for  the  payment  of  the  same,  with  interest  thereon. 
It  is  also  fully  authorized  to  make  provision  for  all  the  expenses  of  the 
county. 

§  2437.  Powers  of  the  supervisors  to  contract  debts  for  the  county  under  the 
statute. 

The  statute  also  provides  that  a  county  treasurer  shall  be  biennially  elected, 
who  shall  have  the  custody  of  the  moneys  belonging  to  the  county  from  what- 
ever source  derived,  and  who  is  restricted  in  disbursing  the  same  to  the  written 
or  printed  orders  or  drafts  of  the  board  of  supervisor,  signed  by  its  clerk  and 
countersigned  by  its  chairman.  No  particular  form  of  words  in  which  these 
orders  shall  be  framed  is  anywhere  prescribed  in  the  statute.  Nor  is  the  board 
of  supervisors  confined,  in  the  negotiation  of  a  loan  of  money  for  the  purposes 
specified,  to  any  particular  record  or  evidence  of  the  transaction.  The  clerk 
must  make  a  record  of  it,  and  the  board  can  direct  such  further  evidence  of 
the  same  as  they  may  deem  expedient  to  be  given  to  the  capitalist  loaning  the 
county  his  money;  and  the  same,  when  received,  is  directed  to  be  placed  in  the 
county  treasury,  subject  to  the  drafts  or  orders  of  the  board  of  supervisors, 
signed  and  countersigned  by  the  clerk  and  chairman. 

And  when  such  orders  are  so  granted,  they  import  ability  and  fidelity  in  the 
auditing  tribunal,  which  allowed  the  accounts  on  which  they  are  based.  It  is 
not  for  the  court  to  go  back  of  the  order,  in  a  case  like  the  present,  and  inquire 
whether  or  not  the  supervisors  were  deceived  or  misled, —  whether  or  not  they 
exceeded  their  power  in  borrowing  more  money  than  the  law  allowed.  The 
order  speaks  for  itself;  and  being  under  the  sum  of  $2,000,  the  limit  fixed  by 
section  10,  over  which  a  loan  cannot  be  negotiated  without  special  notice,  it 
will  be  presumed  that  it  was  fair  in  its  inception,  and  in  its  transfer  to  other 
parties,  and  was  for  a  legitimate  consideration.  Fraud  cannot  be  inferred  from 
the  face  of  the  paper;  and  it  is  not  consistent  with  the  policy  of  the  statute, 
nor  would  it  subserve  any  public  purpose,  to  sanction,  without  evidence  of  fraud, 
the  repudiation  by  one  county  board  of  the  solemn  acts  of  its  predecessors. 
The  board,  having  power  to  contract  for  certain  purposes,  "as  may  be  deemed 
expedient,  artd  havmg  power  to  borrow  money,  it  is  within  the  spirit  and  scope 
of  their  authority  to  issue  —  either  in  payment  of  adjusted  accounts,  or  as  cer- 
tificates or  evidences  of  money  loaned  —  such  orders  on  the  county  treasury  as 
that  described  in  the  declaration.  And  more  especially  where  an  £iccount  has 
been  examined  and  allowed,  is  it  competent  for  the  board  to  direct  it  to  be  paid 
by  the  treasurer  in  such  way  as  shall  work  no  injustice  to  the  county  creditor, 
by  affording  him  the  power,  in  the  form  of  the  draft,  to  rais^  money  upon  it, 
should  the  county  treasury  not  be  in  suUicient  funds  at  the  time  to  liquidate 

the  amount." 
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§  2438.  Cmmty  order  not  a  hill  of  exchange  or  draft. 

And  although  the  instrument  is  in  mercantile  form  —  "payable  to  order"  — 
it  is  not  mercantile  currency,  and  subject  to  the  mercantile  law  as  to  present- 
ment and  notice  of  dishonor.  It  is  no  more  than  a  county  order,  made  payable 
to  bearer  for  the  convenience  of  the  county  creditor,  and  correspondent  with 
the  existing  exigency  of  the  county  treasury.  It  is  the  eviderice  of  a  county 
liability,  assumed  by  the  appropriate  functionaries;  drawn  by  one  county  officer 
upon  another,  and  calling  for  payment  out  of  the  county  funds.  On  its  face  it 
is  official;  on  its  face  it  is  notice  to  the  county;  and  being  outstanding,  the  evi- 
dence of  its  non-payment  is  of  county  record.  It  is  in  effect  a  bill,  drawn  by 
the  county  on  itself,  of  which  there  need  be  no  notice  of  dishonor.  Notice  is 
only  required  where  knowledge  is  necessary  to  enable  the  drawer  or  indorser  to 
take  means  for  self-protection.  The  principle  does  not  apply  where  the  drawer 
and  drawee  are  identical. 

In  carrying  out  the  provisions  of  the  statute  in  relation  to  public  buildingSy 
or  other  necessary  county  improvements  (a  statute  designed  to  meet  the  wants 
of  a  new  county),  it  was  necessary  to  clothe  the  counties  with  authority  to  con- 
tract debt,  and  to  anticipate  the  resources  of  future  taxation.  To  induce  emi- 
gration, roads  must  be  made,  bridges  built,  court-houses  and  jails  erected,  etc. 
The  spirit  of  the  statute  embraces  the  negotiation  of  loans  upon  the  prospective 
value  of  the  taxable  property  of  the  county.  Each  organized  county  is  required 
by  law,  at  its  own  expense,  to  provide  suitable  court-houses  and  jails,  and  fire- 
proof offices  for  public  and  private  records;  and  for  these  purposes  money  can 
be  legally  borrowed  by  the  supervisors.  The  history  of  the  county  shows  that 
newly  organized  counties  could  not,  without  great  oppression,  respond  to  the 
demand  of  the  statute,  and  borrow  money,  for  any  purpose,  without  making 
provision  for  interest,  and  the  immediate  negotiability  of  their  corporate  evi- 
dences of  indebtment. 

The  objection  to  this  verdict  on  the  ground  that  the  board  of  supervisors 
could  not  lawfully  make  a  negotiable  order  on  ihe  county  treasury,  payable  oa 
demand  to  bearer,  and  with  interest,  is  not  considered  sufficient.  The  other 
reasons  for  a  new  trial  are  embraced  within  the  view  taken  by  the  court  as  to 
the  extent  of  the  official  authority  of  the  county  board.  It  does  sufficiently 
appear  that  the  order  or  draft  upon  which  the  action  was  instituted  was  made 
by  the  statutory  authority  of  the  county,  legally  expressed.  The  statute  pro- 
vides that  the  treasurer  shall  pay  such  drafts,  when  signed  and  countersigned 
by  chairman  and  clerk  as  required;  there  was  evidence  that  G.  Griffin  was  the 
reported  chairman,  and  William  Beech  was  the  reported  clerk,  in  the  year  1848, 
of  the  board  of  supervisors  of  Lapeer  county.  If  such  was  not  the  fact,  the 
testimony  could  have  been  easily  rebutted  or  overcome  by  higher  proof  within 
the  power  of  the  defendant,  viz. :  the  public  records  of  the  county  in  possession 
of  defendant. 

» 

Opinion  by  McLean,  J. 

Tiiis  case  was  taken  under  advisement  at  the  last  term,  it  having  been  tried 
by  a  jury  at  a  previous  term,  before  the  district  judge,  at  which  time  certain 
questions  of  law  were  raised,  with  the  view  of  having  them  adjudged  by  a  full 
bench.     This  action  was  brought  on  the  following  instrument: 

"$500,  receivable  for  taxes,  Xo.  1080.  Treasurer  of  Lapeer  county,  pay  to 
G.  Williams  or  bearer,  five  hundred  dollars,  by  order  of  the  board  of  super- 
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visors,  with  interest.  Lapeer,  June  22,  1848.  Signed,  Wm.  Beech,  clerk,  and 
G.  A.  GriflBn,  chairman." 

The  declaration  set  forth  this  instrament  specially,  to  which  the  general 
issue  was  pleaded  without  affidavit  .  Afterwards  an  affidavit  was  filed,  without 
application  to  the  court  or  notice  to  the  plaintiff.  Under  the  rules  of  court,  a 
copy  of  the  declaration  was  served  on  the  defendants,  which  was  notice  to 
them,  and  they  have  appeared.  At  the  trial,  parol  evidence  was  given  of  the 
signatures  of  the  parties  to  the  instrument,  and  that  they  acted  in  the  capaci- 
ties assumed. 

§  2439.  A  count}/  created  by  genei^al  law  need  not  te  proved  to  exist. 

It  was  objected  that  the  defendants  are  not  a  corporation,  and  that  on  the 
trial  there  was  no  proof  of  that  fact.  The  counties  of  a  state  are  organized 
under  a  general  law,  of  which  the  court  will  take  notice.  There  was,  there- 
fore,  no  proof  on  this  point  required. 

§  2440.  County  mny  he  sued  in  name  of  its  "  hoard  of  supervisors.^^ 

It  is  also  objected  that  the  action  is  misconceived,  as  the  first  section  of  the 
tenth  article  of  the  constitution  of  1850  declares  ''  that  all  suits  or  proceedings 
by  or  against  a  county  shall  be  in  the  name  thereof."  This,  it  is  supposed, 
supersedes  the  twenty-seventh  section  of  the  revised  law  of  1846,  page  65, 
which  authorizes  suits  to  be  brought  against  a  county  in  the  name  of  the 
"  Board  of  Supervisors."  This  would  be  the  case  had  a  proper  plea  been  filed, 
and  had  not  the  new  constitution  in  the  same  section  provided  that  the  exist- 
ing law  should  remain  in  force  until  changed. 

§  2441.  County  order  is  an  adjusted  claim  which  may  he  sited  on  without 
presentment  to  hoard  of  supervisors. 

It  is  also  urged,  to  show  a  want  of  jurisdiction  in  this  case,  ^^  that  the  board 
of  supervisors  has  exclusive  jurisdiction  of  the  subject-matter  of  this  suit;  and 
that  the  statute  requires  all  demands  against  a  county  to  be  presented  to  and 
settled  by  such,  board."  And  the  case  of  Brady  v.  Mayor,  etc.,  of  New  York, 
2  Sandf.  Cb.,  460,  is  referred  to  as  sustaining  the  objection.  That  the  statutes 
of  New  York  and  Michigan  are  the  same,  that  "  all  accounts  against  any 
county  shall  be  presented  to  and  settled  by  the  board  of  supervisors."  The 
decision  referred  to  in  Sandford  was  right,  as  it  involved  an  open  account  vvhioh 
had  never  been  adjusted.  But  that  has  no  application  to  the  case  before  us. 
The  note,  or  whatever  it  may  be  denominated,  is  an  order  by  the  board  of 
supervisors  on  the  treasurer  of  the  county,  for  the  payment  of  $500,  with  in- 
terest. This  is,  therefore,  a  promise  of  payment  of  a  debt  acknowledged  to  be 
due.'  The  thirty-second  section  of  the  act  which  regulates  proceedings  against 
counties,  declares,  Revised  Statutes  1846,  that  when  a  judgment  shall  be  recov- 
ered against  the  board  of  supervisors,  etc.,  no  execution  shall  be  awarded  or 
issued  upon  such  judgment;  but  the  same,  unless  reversed,  shall  be  levied  and 
collected  as  other  county  charges,  etc. ;  and  it  is  argued  the  only  mode  by 
which  this  duty  of  the  county  officers  can  be  enforced  is  by  fnandamus;  and 
that  as  this  court  cannot  issue  such  a  writ  to  a  state  officer,  it  can  exercise  no 
jurisdiction  in  the  case.  And  the  cases  of  Kendall  v.  United  States,  12  Pet.,  524, 
615;  Mclntire  v.  Wood,  7  Cranch,  504,  [are  cited],  where  it  was  held  that  the 
power  of  the  circuit  courts  of  the  United  States  to  issue  the  writ  of  matidamus 
is  confined  exclusively  to  those  cases  in  which  it  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction.  And  it  was  held  in  the  case  of  Kendall,  that  the 
jurisdiction  of  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
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bia,  in  this  respect,  under  the  law  of  congress,  was  greater  than  the  other  cir- 
cuit courts  of  the  United  States. 

§  2442.  Jurisdiction  of  federal  corirt  in  action  against  county. 

On  the  obtainment  of  a  judgment,  it  is  the  duty  of  the  supervisors  to  levy 
a  tax  on  the  county  and  pay  it.  Now,  the  objection  which  is  urged  against 
the  jurisdiction  of  this  court  is  that  the  county  officers  in  the  present  case  may 
fail  to  do  their  duty,  and  this  court  cannot  coerce  them  by  mandamus.  This 
is  a  presumption  which  cannot  be  entertained,  as  now  urged,  and  consequently 
the  point  need  not  be  decided.  This  court,  sitting  within  the  state  of  Michi- 
gan, administers  its  laws,  following  in  most  instances  the  remedies  provided  by 
the  local  laws.  Those  remedies  are  adopted  by  acts  of  congress,  or  by  rule  of 
court,  and  they  become,  in  effect,  the  laws  of  the  United  States.  And  these 
laws  are  acted  on  by  the  courts  of  the  United  States,  under  the  construction 
given  to  them  by  the  state  courts. 

Under  the  statute  of  the  state,  the  courts  of  the  Union  sustain  a  creditor's 
bill,  and  give  effect  to  a  new  remedy  created  by  statute,  where  such  remedy  is 
appropriate  to  the  exercise  of  a  common  law  or  chancery  jurisdiction.  But  the 
question  as  to  the  power  of  this  court  to  issue  a  mandamus  in  the  present  case 
is  not  now  before  us,  and  need  not  be  decided.  It  may  be  that  the  remedy  in  the 
state  court  may  be  more  simple  and  more  effectual  than  in  this  court,  but  this  is 
not  a  matter  for  our  consideration.  The  plaintiff,  having  a  right  to  sue  in  this 
court,  has  sought  his  remedy  here,  and  we  can  exercise  no  discretion  in  tho 
case,  which  does  not  rest  upon  legal  principles.  A  verdict  has  been  obtained 
by  the  plaintiff,  and  the  question  is  now  made  whether  he  shall  realize  the 
fruits  of  the  verdict,  or  be  thrown  out  of  court  and  pay  the  costs  which  have 
accrued. 

§  2443.  l^orm  of  county  order  considered. 

The  objections  to  the  form  of  the  order,  on  which  the  action  is  brought,  are 
not  sustainable.  It  is  evidence  of  indebtment  by  the  county,  and  a  peremp- 
tory order  to  the  treasurer  to  pay  the  amount.  A  bank  might  as  well  say, 
when  one  of  its  notes  is  presented  for  payment,  that  it  is  no  evidence  of  an 
obligation  to  pay,  as  for  the  treasurer  in  this  case  to  object.  As  the  super- 
visors have  power  to  borrow  money,  a  presumption  may  be  raised  that  the 
order  in  question  was  given  for  money  loaned,  or  in  payment  for  labor,  or 
some  article  of  value  received.  It  is  evidence  of  indebtment  which  can  only 
be  set  aside  by  showing  fraud  in  the  county  officers,  in  which  the  plaintiff  par- 
ticipated. The  want  of  power  in  the  supervisors  to  give  such  an  instrument 
is  alleged.  Tho  law  gives  them  power  to  loan  money,  and  have  they  no  power 
to  acknowledge  the  indebtment?  Under  such  a  restriction  they  could  hardly 
be  expected  to  be  successful  borrowers.  The  powers  of  the  supervisors  are 
ample  under  the  statute,  and  there  is  nothing  in  the  case  which  shows  that 
their  powers  were  not  strictly  and  legally  exercised. 

A  demand  on  the  treasurer  was  proved  on  the  trial.  If  the  treasurer  had 
set  up  in  his  defense  that  he  had  the  means  of  payment  in  his  hands,  and  was 
always  ready  to  pay  the  order,  it  might  show  that  the  suit  had  been  prema- 
turely commenced.  But  as  the  order  bears  date  seven  years  ago,  it  is  not 
probable  that  the  treasurer  has  had  the  means  of  payment.  A  county  cannot 
claim  the  immunity  of  not  being  sued,  under  the  eleventh  amendment  of  the 
constitution.  If  every  county  could  throw  itself  on  its  sovereignty,  and  hold 
at  defiance  the  judicial  power  of  the  Union,  we  should  have  in  the  country 
more  sovereignty  than  law.    It  is  again  objected  that  the  supervisors  have  no 
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power  to  contract  to  pay  interest.  They  have  the  power  to  loan  money,  but 
no  power,  it  is  contended,  to  agree  to  pay  interest.  This  argument  would  have 
been  stronger  had  it  rested  on  a  usage  not  to  pay  interest,  instead  of  a  want  of 
power  to  agree  to  pay  it. 

Upon  the  whole,  I  see  nothing  in  this  case  which  authorizes  us  to  set  aside 
the  verdict.    A  judgment  is  therefore  rendered. 

BORO  V.  PHILLIPS  COUNTY. 
(Circuit  Court  for  Arkansas:  4  Dillon,  216-224.    1877.) 

« 

Statement  of  Facts. —  The  plaintiffs  in  this  action  are  holders  of  a  large 
amount  of  "renewal"  levee  bonds,  issued  under  the  Arkansas  act  of  January 
15,  1861,  and  bring  this  suit  seeking  to  hold  the  county  responsible  for  their 
payment.  The  legislature  of  Arkansas,  in  1859,  passed  an  act  authorizing  the 
county  courts  of  Desha  and  Phillips  counties,  respectively,  to  divide  the  over- 
flowed lands  in  their  counties  into  districts,  to  appoint  levee  inspectors  who 
should  assess  such  lands  for  a  levee  tax,  which  the  sheriff  should  collect  and 
pay  over  to  the  levee  treasurer  of  the  county,  to  be  expended  in  the  building 
and  repairing  of  levees.  The  act  of  January,  15,  1861,  provided,  among  other 
things,  that  levee  warrants,  scrip  and  bonds  issued  by  the  levee  inspectors 
should  be  presented  to  the  county  clerk,  who  would  issue  renewal  bonds  bear- 
ing the  same  rate  of  interest,  each  bond,  etc.,  to  be  confined  to  the  district  in 
which  it  was  issued,  and  out  of  the  funds  of  which  it  was  to  be  paid.  There 
was  further  legislation  on  the  subject  at  a  later  date,  which,  as  far  as  it  is  ma- 
terial, will  appear,  with  further  facts,  in  the  opinion  of  the  court. 

Opinion  by  Caldwell,  J. 

In  seasons  of  high  water,  a  considerable  portion  of  the  finest  cotton  lands  of 
the  south,  bordering  on  the  Mississippi  and  its  tributaries,  are  subject  to  over- 
flow. The  protection  of  these  lands  from  inundation  by  the  construction  of 
levees  was  early  found  to  be  practicable  and  Necessary  to  the  growth  and  pros- 
perity of  the  rich  alluvial  districts  of  the  southern  states.  Coeval  with  organ- 
ized governments  in  these  states,  laws  were  passed  looking  to  the  reclamation 
of  these  lands  by  the  construction  of  levees,  and  providing  a  mode  in  which  the 
money  should  be  raised  to  pay  the  same.  The  usual  mode  adopted  for  this  pur- 
pose was  to  divide  the  overflowed  lands  into  convenient  districts,  appoint  local 
officers  therefor,  to  determine  the  location  of  levees,  and  to  contract,  on  behalf  of 
the  district,  for  their  construction  and  repair,  and  providing  for  a  special  assess- 
ment on  the  lands  benefited  by  the  construction  of  the  levees  to  pay  the  cost 
of  the  same. 

§  2444.  A  state  may,  under  its  police  powers  impose  special  assessments  for 
levee  purposes  and  the  Like. 

The  authority  of  the  state  to  impose  a  special  assessment  for  this  purpose  on 
the  lands  benefited  is  found  in  the  police  power.  A  special  assessment  for  such 
a  purpose  is  not  a  tax,  in  the  strict  legal  sense  of  that  word,  and  hence  it  has 
been  uniformly  held  that  the  usual  constitutional  provisions  requiring  the  bur- 
dens of  taxation  to  be  equally  distributed,  and  requiring  an  equal  and  uniform 
valuation  of  all  property  for  purposes  of  taxation,  have  relation  to  taxat.on  for 
geneml  state  and  county  purposes,  and  are  not  limitations  on  the  exercise  of 
the  police  power,  and  do  not  inhibit  special  local  assessments,  when  the  fund 
raised  is  expended  for  the  improvement  of  the  property  taxed.  McGhee  t\ 
Mathis,  21  Ark.,  40;  Cooley  on  Taxation,  pp.  401,  402,  427,  and  authorities 

954 


COUNTIES.  §  2445. 

cited.  The  policy  of  imposing  the  cost  of  the  construction  and  repairs  of  the 
levees  on  the  lands  benefited  thereby  was  adopted  by  the  legislature  in  refer- 
ence to  the  levees  in  Desha  and  Phillips  counties.  The  acts  are  explicit  on  that 
subject.  By  their  terms  these  lands  subject  to  overfiovv  are  divided  into  dis- 
tricts. Each  district  has  its  own  officers  to  contract  on  behalf  of  the  district 
for  the  construction  of  levees.  Provision  is  made  for  raising  a  fund  to  pay  for 
all  levee  work  by  an  assessment  on  the  lands  banefited,  and  it  is  expressly  pro- 
vided that  other  lands  and  property  in  the  county  shall  aot  be  assessed  or  taxed 
for  this  purpose.    . 

§  2445.  The  rvle^  ikat  "  where  one  takes  a  henefit  from  another' e  labor  he  is 
bound  to  pay  for  the  aame^^^  does  not  apply  to  a  county  when  the  benefit  is  direct 
to  the  district  within  itj  which  is  primarily  liable. 

The  acts  in  question  adopted  a  scheme  for  the  construction  of  levees,  and 
raising  a  fund  to  pay  therefor,  quite  independent  of  the  county  proper  in  its 
corporate  capacity.  The  contracts  for  levee  work  were  to  be  made  by  the 
levee  inspector  of  the  district,  and  the  work  was  to  be  paid  for  out  of  the  levee 
fund  arising  from  the  assessment  made  on  the  lands  in  the  levee  district.  The 
warrant  or  order  for  such  payment  was  drawn  by  the  levee  inspector  of  the 
district  on  the  levee  treasurer  of  the  county,  an  ofiicer  elected  by  the  qualified 
voters  of  the  levee  districts  of  the  county,  and  not  by  the  qualified  voters  of 
the  whole  county,  and  was  payable  out  of  money  in  his  hands  belonging 
to  the  levee  district  in  which  the  work  was  done.  The  levees  that  might  be 
built  were  for  the  exclusive  benefit  and  advantage  of  the  land  reclaimed  from 
overflow,  and  for  this  reason  the  acts  in  question  made  provision  for  the  whole 
cost  of  the  construction  upon  the  lands  thus  benefited.  If  this  scheme  proved 
inadequate  for  raising  the  funds,  that  doas  -not  make  the  county  liable.  The 
act  does  not  provide  that  the  county  shall  be  liable  in  such  an  event,  or  in  any 
event,  and  the  general  rule,  "that  when  one  takes  a  benefit  from  the  result  of 
another's  labor  he  is  bound  to  pay  for  the  same,"  does  not  apply  to  cases  of 
this  kind,  where  the  benefit  arising  from  the  work  or  improvement  is  immedi- 
ately to  the  adjacent  property  and  only  incidentally  to  the  county /at  large. 
Argenti  v.  San  Francisco,  16  Cal.,  255,  opinion  by  Field,  C.  J.  The  acts  im- 
pose no  liability  on  the  county.  Neither  the  county  court  nor  any  officer  of 
the  county  had  any  authority  or  power  to  enter  into  a  contract,  or  make  or 
create  an  obligation,  binding  on  the  county  in  relation  to  the  work.  It  was 
suggested  in  the  argument  that  a  sufficient  authority  for  the  county  court  to 
bind  the  county  in  such  case  was  found  in  section  9,  article  YI,  of  the  con- 
stitution of  1836,  in  force  at  the  date  of  the  transaction,  which  declares  "the 
county  court  shall  have  jurisdiction  in  every  other  case  necessary  to  the  internal 
improvements  and  local  concerns  of  the  county." 

In  1857  an  act  was  passed  providing  for  the  construction  of  levees  in  Chicot 
county,  identical  in  many  of  its  provisions  with  the  acts  here  in  question,  and 
in  McGhee  v.  Mathis,  supra^  the  supreme  court  say:  "Nor  are  the  levees  pro- 
vided for  by  act  of  January  7,  1857,  an  'internal  improvement  and  local  con- 
cern,' within  the  meaning  of  that  clause  of  the  constitution  above  cited.  These 
terms,  as  there  employed,  relate  to  public  internal  improvements,  and  local 
concerns  for  general  county  purposes,  which  appertain  to  the  count}'^  at  large 
as  a  body  politic,  and  not  to  iraprovemc3nts  for  special  local  purposes,  where 
the  funds  expended  in  making  the  improvements  are  raised  by  assjssments  im- 
posed only  on  the  particular  property  improved."  But  in  this  case  the  county 
court  has  not  attempted  to  make  the  co^it  of  these  levees  a  charge  upon  the 
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county,  and,  if  it  bad  done  so,  its  act  would  have  been  a  nullity.  By  the  terms 
of  these  acts,  there  were  but  two  parties  to  the  contracts  to  build  the  con- 
templated levees  —  the  levee  inspector  of  the  district,  acting  for  aad  in  behalf 
of  his  district,  and  the  contractor. 

§  2446.  None  of  the  acta  of  Arkansas  on  the  svhject  of  the  levees  of  Phillips 
county  impose  any  liability  upon  the  county  as  suchy  or  authorize  any  liability  to 
he  assumed  by  it  for  levees  constructed. 

The  act  pointed  out  specifically  the  source  from  whence  the  fund  was  to  be 
obtained  to  pay  for  such  work,  and  limited  the  payment  to  that  fund,  and  the 
parties  must  be  presumed  to  have  contracted  in  reference  to  these  provisions  of 
the  act.  The  county  was  no  party  to  the  contract,  and  no  contract  or  obliga- 
tion entered  into  by  a  district  levee  inspector  could  bind  the  county.  What 
the  county  court  had  to  do  in  the  premises  was  to  levy  such  rate  of  tax  within 
the  limits  fixed  by  the  act,  on  the  lands  in  each  district  as  listed,  assessed  and 
reported  by  the  leree  inspector  thereof,  as  might  appear  to  be  necessary  to  meet 
the  obligations  of  the  district.  The  county  court  was  merely  resorted  to  as  a 
convenient  and  suitable  agent  for  these  purposes.  If  the  county  court  failed 
or  refused  to  discharge  its  duty,  it  might  have  been  compelled  by  mandamusy 
or  other  appropriate  proceedings  at  the  suit  of  an  aggrieved  party,  to  perform 
its  duty;  but  the  failure  of  the  county  court  to  discharge  any  or  all  of  the 
duties  imposed  on  it  by  these  acts  would  not  render  the  county  liable  for  the 
debts  of  the  levee  districts.  If  the  money  arising  from  the  local  assessments 
to  pay  the  debts  of  the  levee  districts  had  gone  into  the  county  treasury  and 
been  used  or  appropriated  by  her  for  general  county  purposes,  a  different  ques- 
tion would  be  presented ;  but  the  fact  is  conceded  to  be  otherwise.  The  bonds 
or  certificates  sued  on  were  issued  by  the  county  clerk,  and  were  intended, 
doubtless,  to  conform  to  the  requirements  of  section  19  of  the  act  of  January 
15,  1861 ;  if  not  issued  by  authority  of  that  section,  they  are  of  no  validity, 
because  no  other  authority  for  their  issue  can  be  found. 

There  is  an  obvious  error  in  the  preamble  to  these  renewal  bonds;  the  clerk 
reciting  that  they  are  issued  under  and  by  virtue  of  section  11  of  the  act  of 
February  16,  1859,  when  it  is  apparent  that  they  must  have  been  issued  under 
section  19  of  the  act  of  January  15,  1861.  That  section  expressly  provides 
that  each  renewal  draft  issued  by  the  clerk  "should  be  confined  to  the  county 
and  district  in  which  it  was  issued,  and  out  of  the  fund  of  which  the  same  is 
[to  be]  paid."  They  were  intended  to  be,  and  declared  to  be,  "renewals'*  of 
the  drafts  drawn  by  the  levee  inspectors  of  the  several  levee  districts,  and,  like 
them,  they  were  made  payable  in  terms  out  of  money  in  the  treasury  belong- 
ing to  the  levee  district  in  which  the  work  was  done.  The  bonds  in  suit  de- 
clare the  "  levee  treasurer"  will  pay  the  sum  named  therein  "in  part  payment 
of  work  done  according  to  contract  within  and  for  levee  district  No.  ^— ."  They 
are  not  in  terms  payable  out  of  the  funds  of  any  particular  district,  though 
the  district  in  which  the  work  was  done,  on  account  of  which  the  bond  is 
issued,  is  mentioned ;  and  inasmuch  as  the  act  provides  the  work  done  in  a 
district  shall  be  paid  for  out  of  the  funds  of  that  district,  it  is  probable  the 
legal  effect  of  these  bonds  is  the  same  as  if  they  had  been  made  payable  in 
terms  out  of  the  funds  of  the  district  liable  for  their  payment.  If  this  is  not 
so,  then  the  bonds  on  their  face  are  void  for  non-compliance  with  the  law,  and 
the  levee  treasurer,  though  in  possession  of  funds  to  do  so,  would  not  be  au- 
thorized to  pay  them.     Martin  v.  City  and  County  of  San  Francisco,  16  Cal., 

285 ;  Bayerque  v.  City  of  San  Francisco,  1  Mc AL,  175  (§§  1987-90,  supra).    And 
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if  they  are  treated  as  valid  instruments,  properly  issued  under  the  law,  then 
they  are  payable  only  out  of  the  funds  of  the  levee  district  in  which  the  work 
was  done,  and  cannot  be  made  the  foundation  of  an  action  against  the  county. 
Dillon  on  Munic.  Corp.,  sec.  413;  Lake  v.  Trustees  of  Williamsburgh,  4  Djnio, 
620;  McCoIlough  v.  Mayor  of  Brooklyn,  23  Wend.,  458;  Kingsberry  v,  Pettis 
County,  17  Mo„  4Y9;  Campbell  v.  Polk  Comity,  49  Mo.,  214. 

This  act  of  1869  removed  or  postponed  the  bar  of  the  statute  of  limitations, 
changed  the  mode  of  assessing  the  lands  in  the  levee  districts  for  levee  pur- 
poses, and  re-eniacted  with  some  emphasis  the  provisions  of  the  act  of  1859, 
relating  to  the  duty  of  the  county  court  to  levy  the  required  tax  on  the  lands  in 
the  several  levee  districts  to  pay  the  debts  of  those  districts  respectively.  This 
act  fs  not  repugnant  to  the  constitution  in  any  of  its  provisions,  but  it  does 
not  impose  the  liabilities  of  the  levee. district  on  the  county. 

Judgment  for  defendant. 

§2447.  Deflni^. —  A  county  is  strictly  a  political  corporation;  a  granted  power  to  a  desig- 
nated portion  of  the  people,  to  aid  an  i  arrange  the  machinery  of  government  of  the  whole 
state  or  territory:  It  is  not  designated  for  pecuniary  profit,  nor  has  it  any  powers  but  such  as 
pertain  to  its  strict  municipal  and  public  character.    Tread  way' t?.  Schnauber,*  1  Dak.  Ty,  286. 

^  2448.  Power  to  l&3ue  bonds*—  A  county  has  no  power  to  issue  negotiable  bonds  to  aid  in 
building  a  r&ilroad,  unlefls  such  power  is  conferred  by  the  legislature.  Bonds  issued  by  a 
county  for  such  a  purpose,  and  without  such  power,  are  void  in  the  hands  of  every  one.  Jbid, 
See  Bonds. 

§  2449.  Power  to  take  notes  and  mortgages. —  A  county  in  Oregon  is  a  "body  politic  and 
•corporate,"  and  as  such  possesses  power  to  take  notes  and  mortgages  and  enforce  them  by  the 
usual  and  proper  legal  proceedings.    Alexander  v.  ^nox,  6  Saw.,  58. 

g  2150.  Power  to  sue  and  be  sued.— While  a  county,  being  a  municipal  corporation,  may 
not  be  physically  a  citizen,  yet  it  may  sue  and  be  sued  in  the  courts  of  the  United  Statas  be- 
cause it  is  but  the  name  under  which  a  number  of  persons,  corporators,  and  citizens,  may  sue 
and  be  sued.    M'Coy  v.  Washington  Co.,*  8  Phil.,  292. 

§2451.  Salts  in  behalf  of  a  coanty,  In  whose  name  ^bronght.— During  the  territorial 
government  of  Oregon,  counties  were  represented  aud  their  business  transacted  by  boards  of 
^*  county  commissioners,**  but  upon  the  organization  of  Oregon  as  a  state,  these  boards  were 
superseded  by  county  courts,  after  which  time  suits  begun  on  behalf  of  counties  in  the  name 
of  the  *'  board  of  county  commissioners  "  were  mere  nullities.  (Citing  Proprietors  of  Mexican 
Mill  V.  Yellow  Jacket  S.  M.  Co.,  4  Nev.,  42.)    Alexander  v.  Knox,  6  Saw.,  60. 

§  2452.  Authority  to  tax,  when  mandatory.—  A  statute  provided  that  if  the  current  reve- 
nue of  a  county  should  not  be  sufficient  to  meet  its  debts,  the  board  of  supervisors  '*may,  if 
deemed  advisable,*'  levy  a  special  tax  to  pay  such  debt&  He/ci,  that  these  words  were  man- 
datory, and  imposed  a  duty,  as  to  which  the  board  had  no  discretion,  to  levy  such  a  tax  to  pay 
a  judgment  against  the  county.    Supervisors  t;.  United  States,  4  Wall.,  445. 

§  2456.  Liability  for  Infringement  of  patents  by  its  contractors.— An  infringement  of 
a  patent  by  contractors  for  a  county  does  not  subject  it  to  liability.  Jacobs  v.  Hamilton  Co., 
1  Bond,  504. 

§  2454.  Sale  of  property  by  agents. —  The  agents  of  a  county,  empowered  to  sell  prope-ty, 
can  sell  only  the  title  and  interest  of  the  county,  however  the  proceeds  of  the  sale  are  to  be 
applied.    HaU  v.  Scott  County,  3  McC,  856. 

§  2455.  Claim  against  a  conntj,  how  collected.—  The  fact  that  the  law  of  a  territory  pro- 
vides for  appeals  by  unsuccessful  claimants  from  the  decision  of  the  board  of  county  commis- 
sioners refusing  to  allow  a  claim  against  a  county,  does  not  deprive  the  claimant  of  the  right 
at  once  to  proceed  by  action  in  the  courts  without  first  presenting  his  claim  to  such  board. 
Boswell  V.  County  Conmiissioners,*  1  Wyom.  T'y,  288. 

§  2456.  Claims  against  towns.—  Section  18,  act  of  Rhode  Island  concerning  towns.  Digest, 
299,  requires  claimants  against  towns  to  give  notice  of  their  demands  to  the  treasurer  of  the 
tjwn  before  an  action  will  lie  against  the  town  to  recover  the  demand,  so  that  the  treasurer 
may  inform  the  inhabitants  of  the  town  of  such  claim.  Such  notice  must  be  given  whether 
the  demand  arises  ex  contractu  or  ex  delicto,  Holland  t;.  Town  Treasurer  of  Cranston,*  1  Curt., 
497. 

g  2457.  Bond  to  convey  property  to  conntj. —  Bonds  for  conveyance  of  real  property  to  a 
•county  board  of  justices  cannot  confer  a  legal  title,  yet  they  are  evidence  to  corroborate  a 
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twenty  years'  possession  of  such  property  against  the  right  of  entry  of  the  obligor  or  his 
heirs.     Sargeant  v.  State  Bank  of  Indiana,*  12  How.,  371. 

§  245S.  But  such  bonds  are  not  judged  by  the  strict  rules  of  the  common  law,  or  of  uses  in 
trust,  but  by  the  policy  of  the  statutes  of  the  state  which  called  them  into  existence ;  and 
where  several  acts  of  the  Indiana  legislature  relating  to  the  establishment  of  county  seats 
authorized  such  bonds  for  conveyance  to  be  given  to  county  boards  of  justices,  they  were  held 
valid,  and  to  give  the  county  an  equitable  right  to  the  legal  title ;  and  in  such  cases  the  value 
of  the  property  arising  from  the  establishment  of  the  county  seats  upon  the  property  agreed 
to  be  conveyed  in  the  bonds  formed  a  sufficient  consideration  for  them.     Ibid, 

%  2459.  l>lspnted  boandary  — Taxation.— Under  the  laws  of  Wyoming,  where  there  is  a 
dispute  between  two  counties  as  to  the  prop3r  boundary  between  them,  and  consequently 
whether  certain  property  should  pay  taxes  in  one  or  the  other,  the  owner  of  the  property 
taxed  cannot  present  his  case  for  final  adjudication  to  the  county  board  of  equalization  of 
either  county.    Union  Pacific  R*y  Co.  v.  Carr,*  1  Wyom.  Ty,  103. 

§  24G0.  School  money  —  Change  of  boundary.-  Where  school  money  has  become  doe 
from  a  county  to  a  school  district,  the  fact  that  the  boundaries  of  the  county  are  subsequently 
so  altered  that  the  .district  falls  within  another  county  does  not  impair  its  right  to  compet 
the  payment  of  the  money  to  it.    Brown  v.  Nash,*  1  Wyom.  Ty,  98. 

§  2461.  Appropriation. — An  appropriation  is  to  set  apart  or  vote  a  sum  of  money  for  a 
particular  object.  It  cannot  be  made  at  the  date  of  the  annual  estimate  of  county  oommis^ 
sioners  of  the  public  expenses  of  their  county  for  the  ensuing  year,  because  at  that  time  a 
considerable  portion  of  the  taxes  assessed  for  the  current  year  are  not  collected,  and  because 
much  of  the  ordinary  expenditure  is  paid  out  of  funds  which  accumulated  from  taxes  of 
previous  years.  It  is  essential  to  an  appropriation  by  county  commissioners  that  such  com- 
missioners, by  warrant  on  the  treasurer,  indicate  the  specific  object  to  which  it  is  to  be  applied 
or  set  apart.  It  is  then  severed  from  the  mass  and  **  appropriated/'  and  not  before.  Pollock 
«.  Lawrence  Co.,*  2  Pittsb.  R.,  187. 

§  24B2.  An  estimate  of  the  probable  expenses  of  a  county  for  the  ensuing  year  is  not  aQ 
appropriatien.    Il>id, 

g  24C8.  Connty  warrants. —  County  warrants  in  Arkansas  are  not  nes^otiable  paper  so  as 
to  cut  off  antecedent  equities  in  favor  of  a  bona  fide  holder.  County  of  Ouachita  t;.  Wolcott,* 
13  Otto,  559.    See  §§  2420,  2421. 

§  2464.  A  statute  of  a  state  may  properly  authorize  a  county  court  to  oall  in  county  war- 
rants for  examination  and  reissue,  and  may  bar  upon  reasonable  notice  all  warrants  not 
presented  in  accordance  with  such  requirements.    Ibid, 

§  2465.  The  object  of  an  order  to  call  in  county  warrants  for  cancellation  and  re-issue,  and 
of  giving  notice  of  such  call,  is  to  acquire  jurisdiction  over  and  bind  those  who  do  not  vol* 
untarily  submit  their  warrants  for  examination  and  adjudication.  (Citing  Allan  v.  Bankston^ 
88  Ark.,  744;  Mohr  v,  Manierre,  101  U.  S.,  425.)    Cissell  v.  Pulaski  County,  3  McC.,  44Q. 

g  2466.  Where  a  county  court  has  by  statute  power  to  issue  county  warrants  in  settlement 
of  its  debts,  there  is  no  implied  power  to  fund  such  warrants  by  the  issue  of  bonds,  and 
bonds  issued  for  this  purpose  are  ultra  vires  of  the  county  and  impose  no  liability  on  it. 
Whitwell  r.  Pulaski  County,*  2  Dill.,  249. 

§  2467.  In  Arkansas,  orders  requiring  outstanding  county  warrants  to  be  presented  for 
cancellation  and  re-issue,  held  void  as  to  warrants  issued  before  such  orders  were  made,  and 
the  rights  of  holders  of  such  warrants  are  not  affected  by  such  oMers.  Shirk  v.  Pulaski 
County,*  4  Dill.,  209. 

§  2468.  Five  to  one,  and  ten  to  one,  county  warrants  of  Arkansas;  that  is,  warrants  given 
for  five  or  ten  times  the  actual  amount  due,  because  of  the  depreciation  of  such  warrants 
in  the  market,  are  unlawful  and  void  as  to  the  excess  of  such  warrants  over  the  sum  actually 
due.    Ibid, 

§  2469.  The  auditing  of  county  claims  and  issuance  of  warrants  therefor,  in  Arkansas,  are 
not  judicial  acts  determining  the  county's  liability,  and  do  not  estop  an  inquiry  into  the  lia- 
bility of  the  county  on  the  warrants  or  the  consideration  therefor.     Ibid, 

§2470.  County  warrants  in  Arkansas  are  not  free  from  antecedent  equities  even  in  the 
hands  of  bona  fide  purcha8ei*s.    Ibid, 

§  2471.  It  was  made  the  duty  of  county  judges  by  state  statute  to  "  audit  all  clainis  against 
the  county,  and  draw  and  seal  with  the  county  seal  all  warrants  on  the  treasurer  for  money  to 
be  paid  out  of  the  county  treasury ;"  the  treasurer  was  authorized  to  pay  only  warrants  thus 
drawn  and  sealed.  The  powers  and  duties  of  the  county  judge  were  afterwards  transferred  to 
a  county  board  of  supervisors,  and  the  clerk  of  the  district  court  was  constituted  their  clerk 
and  required  to  sign  all  orders  issued  by  the  board.  Hddy  that  the  warrants  were  still  re- 
quired to  be  under  seal.    Smeltzar  v.  White,  2  Otto,  890. 

§  2472.  A  statute  of  Illinois  provided  that  when  a  judgment  shall  be  rendered  against  a 
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coDnty  no  execntion  shall  issue,  but  that  the  county  commissioners' court  shall  draw  a  war- 
rant upon  the  treasurer  for  the  amount,  **  which  shall  be  paid  as  other  county  debts."  Such 
a  warrant  was  applied  for  after  judgment  and  refused.  Held^  that  the  failure  to  have  pro- 
cured the  warrant  was  not  available  to  the  county  on  its  writ  of  error  being  taken  to  the 
judgment     Supervisors  v.  United  States,  4  Wall.,  445. 

§  2478.  Board  of  snperrfsors  not  a  court.—  Under  the  act  of  1870,  of  Virginia,  providing 
that  the  supervisors  of  the  several  townships  in  each  county  shall  constitute  the  board  of 
supervisors  of  the  county,  and  that  they  may  sue  «Bd  be  aued  in  all  matters  relating  to  their 
duties  as  such  board ;  and  empowering  them  to  examine,  settle  and  allow  all  accounts  charge- 
able against  the  county,  and  when  so  settled  to  issue  warrants  on  the  treasurer  therefor ;  and 
further  providing  that  no  action  can  be  brought  against  the  county  until  the  claim  shall  have 
first  been  presented  to  the  board  of  supervisors  for  allowance, —  the  board  of  supervisors  is  not 
a  court.    Gumee  v.  County  of  Brunswick,  1  Hughes,  270. 

§  2474.  Action  of  board  of  supervisors  at  a  meeting  f  rregnlarly  called,  enjoined.— Where 
the  statute  law  of  the  state  requires  that  a  special  meeting  of  the  board  of  supervisors  of  a 
county  shall  be  holden  only  by  request  of  the  members,  addressed  to  the  clerk  in  writing,  and 
specifying  the  time  and  place  of  such  meeting,  and  the  clerk  shall  immediately  transmit  no- 
tice in  writing  to  each  of  the  members  of  the  board,  a  call  of  a  special  meeting  by  the 
clerk,  on  the  verbal  request  of  the  members,  is  not  sufficient  to  authorize  the  board  to  meet 
and  initiate  proceedings  to  result  in  contracting  a  debt  on  the  part  of  the  county  to  be  paid 
by  taxation.  Tlie  board  may  be  enjoined  from  carrying  out  the  resolutions  of  such  a  meet- 
ing.   Ooedgen  v.  Supervisors,  %  Biss.,  838. 

§  2475.  Power  of  county  court  to  contract  debts.—  Where  the  county  court  of  a  county  is 
invested  with  jurisdiction  and  power  to  order  the  erection  and  repair  of  bridges,  and  is 
charged  with  the  duty  of  taking  oare  of  and  maintaining  the  poor,*  a  limitation  in  the  gen- 
eral revenue  laws  as  to  the  rate  or  amount  of  taxes  which  may  be  annually  levied  for  bridges 
and  paupers  does  not  measure  the  legal  power  of  the  county  court  to  bind  the  county  by^ 
contracts  other wiae.binding  for  these  purposes.    Kinsey  v,  Pulaski  Countjg^  2  DilL,  253.    See 
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g  2476.  People  cannot  annnl  contract  of  commissioners. —  Where  the  commissioners  of  & 
county,  specially  authorized  by  legislative  enactment  to  erect  a  court-house,  by  contract  or 
otherwise,  had  made  a  binding  and  valid  contract  for  that  purpose,  it  was  held  that  the  con- 
tract could  not  be  annulled  by  vote  of  the  people  of  the,  county.  Cook  v.  Commissioners  of 
Hamilton  County,  6  McL.,  618. 

§2477.  Preanraption  asHo  fbnd  ont  of  which  a  loan  is  made.— Where  the  only  money 
which  a  county  treasurer  had  power  to  loan  was  a  school  fund,  a  loan  secured  by  note  and 
mortgage  was  presumed  to  have  been  made  out  of  such  fund.    Alexander  v.  Knox,  6  Saw.,  58. 

g  2478.  Power  of  leglslatnre.-  The  legislature  may  direct  railroad  stock  held  by  a  county 
to  be  distributed  among  the  tax-payers  whose  money  bought  it.  Commissioners  t;.  Lucas,  8 
Otto,  114. 

§  2479.  The  legislature  may  ratify  an  imperfect  execution  of  a  power  conferred  upon  a 
county.    Thomson  t;.  Lee  Co.,  8  WalL,  880. 

§  2480.  Tax-payers  estopped.—  Tax-payers  of  a  county  are  concluded  by  the  acts  of  their 
official  agents  and  by  their  own  failure  to  assert  their  right  to  prevent  a  transfer  of  a  county 
subscription.    County  of  Ray  v.  Vansycle,  6  Otto,  688. 

§2481.  Act  of  Pennsylvania  applicable  to  counties  and  townships  only.— The  act  of 
April  15,  1884,  of  the  legislature  of  Pennsylvania,  creating  counties  and  townships  bodies  cor- 
porate,  is  not  applicable  to  cities  and  borougl^.    Oelrich  v,  Pittsburgh,*  2  Plttab.  R.,  9^ 

VII.  Officebs. 

g  2482.  Bonnd  by  acts  of.—  A  municipal  corporation  is  bound  by  all  acts  and  agreements 
of  its  mayor,  city  attorney,  treasurer  and  other  officers  and  agents  whom  it  has  ordinarily 
intrusted  with  such  duties.    Memphis  v.  Brown,*  1  Flip.,  188. 

g  2488.  A  municipal  corporation  can  act  only  by  its  agents.  The  acts  need  not  be  done  by 
inferior  or  subordinate  agents,  and  the  higher  the  authority  of  the  agent,  the  more  evident 
the  responsibility  of  the  corporation.     Barnes  v.  District  of  Columbia,  1  Otto,  540  (§§2340-53). 

g  2484.  In  charging  a  municipal  corporation  with  responsibility  for  the  acts  of  its  agents, 
it  is  immaterial  whether  they  were  appointed  or  elected,  or  from  what  source  they  are  com- 
pensated, or  whether  they  serve  without  compensation.    Ibid, 

g  2485.  Agents  and  officers  of  a  municipal  corporation  cannot  bind  the  corporation  by  any* 
act  which  transcends  their  legitimate  or  lawful  powers.  This  rule  applies  to  the  issue  of 
negotiable  evidences  of  debt.    Treadway  v,  Schnauber,*  1  Dak.  Ty,  230. 
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§  2486.  The  duties  and  powers  of  the  officers  of  a  municipal  corporation  are  prescribed  by 
statute,  and  every  person  dealing  with  them  as  such  is  cha**ged  with  knowledge  of  the  nature 
of  the  duties  and  the  extent  of  their  powers.    IhicL 

§  2487.  Contract  bj  mayor.— Although  a  ciiy  council  has  legislative  powers  in  regard  to 
the  police  of  the  city,  a  contract  may  be  made  under  sanction  of  the  council,  by  the  mayor, 
with  a  private  person,  licensing  a  ferry.     Fanning  v.  Gregoire,  16  How.,  532. 

^  2488.  Fraudnlent  contracts.-*-  Altliough  a  municipal  agent  or  officer  may  have  unques- 
tionable authority  to  make  a  contract,  he  may  be  guilty  of  fraudulent  collusion  with  the 
other  contracting  party  in  making  it,  which  will  render  it  void.  Hitchcock  v,  Galveston,*  3 
Woods,  287. 

§  24^9.  Torts. —  Municipal  corporations  are  not  prima  facie  liable  for  the  torts  of  their  offi- 
cers or  agents.     Bowditch  v,  Boston,*  4  Cliff.,  823. 

§  2491).  Tax  collectors. —  Township  and  county  collectors  of  taxes,  so  far  as  they  are 
charged  with  the  duty  of  collecting  city  taxes,  must  be  deemed  pro  tanto  city  officers.  Amy 
t;.  Galena,*  7  Fed.  R.,  163. 

§  24!)1.  The  governor  of  the  District  of  Columbia  is  its  executive  authority.  Barnes  is. 
District  of  Columbia,  1  Otto,  540  (§^  2340-53). 

§  2492.  Expiration  of  term.—  Where  a  corporation  or  a  board  has  been  superseded  by  new 
officials,  and  the  terms  of  its  members  have  expired,  they  cannot  individually  exercise  the 
functions  of  their  old  office.    Barkley  v.  Levee  Commissioners,  8  Otto,  25S  (.<§  2158-64). 

§  2493.  The  Louisiana  act  of  1867  did  not  continue  levee  commissioners  in  office,  because 
they  were  then  out  of  office.    Ibid. 

§  2494.  Under  the  statutory  provisions  .in  Illinois,  that,  at  the  town  meeting  in  April 
of  each  year,  there  shall  be  elected  in  each  town  one  supervisor  and  one  town  clerk, 
who  shall  hold  the  offices  for  one  year,  and  until  their  successors  are  elected  and  qualified; 
and  that  the  justices  of  the  peace  shall  hold  their  offices  four  years,  or  until  their  successors 
are  elected  and  qualified ;  and  that  town  officers,  except  as  otherwise  provided,  shall  hold  their 
offices  one  year,  and  until  others  are  appointed  or  elected  in  their  places  and  qualified,  a  town 
clerk  or  a  supervisor  or  a  justice  of  the  peace  hplds  his  office  until  his  successor  is  quali- 
fied, notwithstanding  he  may  have  resigned  and  his  resignation  have  -been  accepted,  and  al- 
though other  provisions  provide  for  the  filling  of  the  unexpii^d  tonns  of  town  officers  in  case 
of  death  or  resignation.    Badger  v,  Bolles,  3  Otto,  599. 


VIII.   MiSOELLANEOUB. 

§  2495«  Pnblio  property. — Whether  or  not  a  wharf  on  the  hatture  in  New  Orieans  is 
public  is  a  question  proper  to  be  left  to  the  jury.    Railroad  Co.  v.  Hanning,  15  Wall,  658. 

§  249B.  A  public  place  is  inalienable  except  by  the  sovereign,  but  a  public  place  which  is  a 
portion  of  a  batture  in  New  Orleans  has  a  distinctive  quality  impressed  upon  it,  and  may  be 
withdrawn  from  the  use  of  the  public  by  the  city.    New  Orleans  v,  Morris,*  3  Woods,  115. 

g  2497.  Where  one  town  is  merged  in  two  others,  the  two  towns  succeed  to  the  public  prop- 
erty and  immunities  of  the  extinguished  municipality.  Mount  Pleasant  v.  Beck  with,  10 
Otto,  514  (^  2191-2208). 

g  2498.  Upon  the  repeal  of  a  charter  of  a  city  the  property  held  by  it  for  governmental 
purposes  passes  under  the  immediate  control  of  the  state.  Meriwether  v.  Garrett,  12  Otto, 
472  (g§  2224-37). 

§2499.  Mnnlcipality  composed  of  the  inhabitants.— Municipalities  are  public  corpora- 
tions, and  are  composed  of  idl  the  inhabitants  of  the  territory  included  in  their  boundaries. 
Laramie  County  v.  Albany  Co.,  2  Otto,  307  (§^  2179-88). 

§  2500.  InhabitantB,  no  part  of  corporation.—  Inhabitants  of  a  municipal  corporation  as 
such  are  no  part  of  the  corporation.    Fowle  v.  Corporation  of  Alexandria,*  3  Cr.  C.  C,  70. 

§  2501.  Municipal  charter  not  a  contract.—  Municipal  charters  are  not  contracts  with  the 
state.  Mount  Pleasant  v.  Beckwith,  10  Otto,  514  (§§  2191-2208);  Laramie  Co.  v.  Albany  Co., 
2  Otto,  307  (§§  2179-88). 

g  2502.  Charter  not  a  special  privilege.—  It  is  held  that  the  granting  of  charters  to 
municipal  corporations  is  not  granting  "special  privileges,"  within  the  meaning  of  the 
act  of  congress  of  March  2, 1867,  providing  that  **  the  legislative  assemblies  of  the  several 
territories  shall  not,  after  the  passage  of  this  act,  grant  private  charters  or  special  privi- 
leges."   City  of  Elk  Point  v.  Vaughn,*  1  Dak.  Ty,  113. 

g  2503.  Constrnction  of  charter  by  state  and  federal  courts. — The  federal  9ourts  are 
bound  by  the  decisions  of  the  courts  of  the  states  construing  the  charters  of  their  municipal 
corporations.    Goodrich  v,  Chicago,  4  BIss.,  18. 

960 


MISCELLANEOUS.  •    §g2501-8519. 

§  35M.  Bepeal  of  cliarter. —  By  the  repeal  of  a  municipal  charter  its  powers  and  property 
revert  to  the  state.     Meriwether  v.  Garrett,  12  Otto,  472  (§g  22*34-37). 

§  2505.  Surrender  of  charter  daring:  pendency  of  salt.—  Where,  during  the  pendency  of 
a  suit  against  a  corporation,  it  surrenders  its  charter,  which  is  accepted  by  the  legislature,  the 
corporation  becomes  defunct  and  the  suit  against  it  abates.    Greeley  v,  Smi^ih,  3  Story,  657. 

S  2506.  ExtlDgnishment. —  A  municipal  corporation  extinguished  by  the  legislature  cannot 
sue  or  be  sued.  Its  officers  do  not  continue  in  existence  for  the  settlement  of  its  affairs. 
Beck  with  v.  Racine,*  7  Biss.,  142. 

§  2507.  Where  a  municipal  corporation  is  extinguished  by  merging  it  in  another,  its  power 
of  taxation  Is  not  annihilated,  but  merely  transferred  to  the  other  municipal  body.     Ibid. 

%  2508*  Sabjeet  to  the  CDotrol  of  the  legislature. —  Counties,  cities  and  towns  are  munic- 
ipal corporations,  subject  to  the  full  control  of  the  legislature,  wiiich  may  amend  their  char* 
ters  by  enlarging  or  diminishing  their  powers,  may  extend  or  limit  their  boundaries,  may 
divide  them  into  two  or  more,  may  consolidate  two  or  more  into  one,  and  may  overrule  their 
action  whenever  it  is  deemed  unwise,  impolitic  or  unjust,  or  can  even  abolish  them  altogether. 
Laramie  Co.  r.  Albany  Co.,  2  Otto,  307  (g§  2179-^). 

^'  2500.  Municipal  bodies  may  be  extinguished,  enlarged  or  reduced  in  size.  Mount  Pleas- 
ant V.  Beokwith,  10  O.to.  514  (gg  2191-220S). 

§  2510.  Municipal  corporations  ai*e  completely  within  the  control  6f  the  legislature,  and 
may  be  changed,  altei-ed,  enlarged,  diminished  or  extinguished  by  it.  Beckwith  v,  Racine,* 
7  Biss.,  142. 

g  2511.  The  legislature  may  alter,  modify,  or  even  annul  the  franchises  of  a  public  munic- 
ipal corporation,  although  it  cannot  impose  burdens  on  it  without  its  consent.  Girard  v. 
Philadelphia,  4  Phil.,  413. 

§  2512.  Irregular  municipal  elections  may  be  validated  by  prior  as  well  as  subsequent  legis- 
lative acts.    St.  Joseph  Township  v.  Rogers,  16  Wall.,  664. 

^  2518.  Territory  may  create  a  mauiclpal  corporation.— The  legislature  of  i^  territory 
has  the  implied  power  to  create  and  charter  municipal  corporations.  Wagner  v.. Harris,*  1 
Wyom.  T'y,  197. 

§  2514.  Corporate  seal  Imports  a  eonslderatioiL—The  principle  that  an  instrument  under 
seal  imports  a  consideration  applies  as  strongly  to  a  corporation  acting  within  its  powers  as 
to  a  natural  person.    Sturtevant  v.  City  of  Alton,*  8  McL.,  893. 

§  2515.  Cannot  make  an  affldayit.—  Where  a  pleading  was  required  by  statute  to  be  sup- 
ported by  an  affidavit,  held,  that  this  statute  could  not  be  literally  enforced  where  the  defend- 
ant was  a  corporation,  for  a  corporation  cannot  make  an  affidavit ;  and  since  the  mayor  was 
one  of  the  officers  whose  act  was  questioned  in  the  case,  the  affidavit  was  properly  made  by 
a  member  of  the  common  council,  although  he  swore  only  to  the  best  of  his  knowledge  and 
belief.     Hitchcock  v.  Galveston,*  8  Woods,  287. 

g  2510.  Hay  exist  withont  officers.— A  municipal  corporation  is  not  dissolved  by  the  mere 
failure  to  elect  officers.  It  may  be  doubted,  even,  whether  the  legislature  of  a  state,  not- 
withstanding its  general  supremacy  over  public  corporations,  may  dissolve  a  corporation  so 
as  to  defeat  the  rights  of  its  creditors.  In  1865  the  constitutional  convention  of  Missouri 
passed  an  '*  ousting  ordinance,**  which  was  subsequently  adopted  in  the  constitution,  and 
which  provided  that  within  sixty  days  thereafter  every  person  holding  any  office  of  honor  or 
profit  under  the  state,  and  in  any  municipal  corporation,  should  take  and  subscribe  the  oath 
of  loyalty  therein  prescribed;  failing  to  take  such  oath  within  sixty  days,  such  office,  it  was 
declared,  should  ipso  facto  become  vacant,  and  the  vacancy  should  be  filled  according  to  the 
law  governing  the  case,  and  it  was  made  penal  to  hold  or  exercise  any  of  such  offices  without 
having  taken  and  subscribed  the  oath.  Held,  that  the  officers  of  the  city  of  Ste.  Genevieve 
having  failed  to  take  the  prescribed  oath,  their  official  existence  was  absolutely  at  an  end  on 
the  4th  day  of  September,  1865,  at  which  time  the  corporation  had  no  legal  officers,  notwith- 
standing which,  however,  the  corporation  continued  in  existence.  Welch  v,  Ste.  Genevieve, 
1  Dill.,  180  r§§  216.)-71). 

g  2517.  Bond  giyen  to  a  mnnicipal  corporation. —  A  bond  given  to  a  municipal  corpora- 
tion must  be  made  payable  to  the  corporate  name  designated  in  the  act  authorizing  it  to  be 
taken.    Fowle  v.  Common  Council  of  Alexandria,*  8  Pet.,  398. 

§  2518.  Addition  to  a  town  snbject  to  existing  regnlations.— When  an  addition  is  made 
to  a  town  the  part  added  becomes  subject  to  all  the  existing  regulations  of  that  town.  So 
where  a  by-law  pjrohibited  slaughter-houses  within  the  corporate  limits,  and  an  addition  was 
n^ade,  the  by-law  was  held  to  be  in  force  in  the  addition  and  to  prohibit  slaughter-houses 
there.     Virginia  v.  Smith,  1  Cr.  C,  C,  47. 

g  2510.  Devise  to  corporation  in  trnst  for  charities.—  Where  there  is  a  valid  devise  to  a 
corporation  in  trust  for  certain  charitable  purposes,  unaffected  by  any  question  as  to  its  valid- 
ity because  of  superstition,  the  sovereign  may  interfere  to  enforce  the  execution  of  the 
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trust,  either  by  changing  the  administrator  if  the  corporation  be  dissolved,  or,  if  not,  by 
modif3-ing  or  enlarging  its  franchises,  provided  the  trust  be  not  perverted  and  no  wrong  done 
to  the  beneficiaries.  Where  the  trustee  is  a  corporation  no  modlAcation  of  its  franchises  or 
change  in  its  name,  while  its  identity  remains,  can  affect  its  right  to  hold  property  devised  to 
it  for  any  purpose,  nor  can  a  valid  vesta  J  estate  in  trust  lapse  or  becoraa  forfeited  by  any  mis- 
conduct in  the  trustee  or  inability  in  the  corporation  to  execute  it,  if  such  existed.  Charity 
never  fails;  and  it  is  the  right  a^  well  as  the  duty  of  the  sovereign,  by  its  courts  and  public 
officers  as  also  by  legislation,  if  needed,  to  have  the  charities  properly  administered.  Girard 
t).  Philadelphia,  4  Phil.,  418. 

§  3530.  "Where  property  is  devised  in  trust  to  a  municipal  corporation,  heirs  of  the  testator 
have  no  right  to  interfere  by  bill  quia  timet,  because  they  anticipate  future  perversions  of  the 
charity  by  tiie  corruption  or  folly  of  the  municipal  corporation,  and  the  moral  impossibility 
of  its  just  administration,  and  a  court  will  not  seize  upon  the  fund  or  any  part  of  it  and  de- 
liver it  up  to  such  heirs  because  of  such  apprehensions.    Ibid, 

§  zoSl,  Attthiorf  f  y  to  remove  a'  nuisance.—  A  municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state  within  which  a  given  structure  can  be  shown  to  be  a 
nmsance,  cannot,  by  its  mere  declaration  that  it  is  one,  subject  it  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  city  itself.     Yates  v.  Milwaukee,  10  WalL,  565. 

§  3o33'.  Atithorlty  to  remove  a  prf rate  wharf.—  Authority  to  establish  a  wharf  and  dock 
lih^  does  not  warrant  a  city-  in  declaring,  Jby  a  special  ordinance,  a  private  wharf  extending^ 
beyond  such  line  to  be  a  nuisance,  and  to  authorize  its  removaL    IbidU 

§3523.  Ordinance — Constitutional  prorlsion. —  Under  a  constitutional  provision,  that 
"'laws- making  appropriations  for  the  salaries  of  public  officers  and  other  current  expenses  of 
the  state  shall  contain  provisions  on  no  other  subject,"  an  ordinance  appropriating  bonda,  and 
providing  for  the  levy  and  collection  of  taxes  to  pay  them,  must  not  contain  provisions  as  to 
tlie  securing  of  building  material  and  the  construction  and  repair  of  public  buildings.  Coul- 
son  V.  Portland,*  Deady,  481. 

§3534.  Ordinance  levying  tftxes  not  a  revenne  latr.— Ordinances  of  municipal  corpora- 
tions levying  taxes  are  not  revenue  laws  of  a  state,  and  a  city  suing  under  such  ordinance 
hus  no  right  to  the  preference  allowed  to  a  state  when  the  execution  of  the  revenue  laws  of  the 
state  is  enjoined  or  suspended.  Such  city  cannot  have  its  case  advanced  on  the  docket  and 
assigned  specially  for  hearing  under  this  statute.  Davenport  City  v,  Dowa,  15  WalL, 
890. 

§  3535.  Cbnstm'ctiOu  of  ordinance. —  The  statements  of  supervisors  in  debate  on  the  pas- 
sage of  ail  ordinance  cannot  be  resorted  to  for  the  pui*pose  of  explaining  the  meaning  of  the 
terms  used,  but  they  can  be  resprted  to  for  the  purpose  of  ascertaining  the  general  object  of 
the  legislation  proposed  and  the  mischief  sought  to  be  remedied.  Ah  Kow  v.  Nunan,  5  Saw.» 
652. 

§2530.  OrdlnaTTce  must  not  coniilcttvltfa  an  act  of  congress.— Where  a  municipal  ordi- 
nance conflicts  with  an  act  of  congress  the  ordinance  must  give  way.  United  States  v.  Hart> 
Pet.  C.  C,  892. 

§3537.  Ofdlnance,  part  valid  and  part  invalii!.— The  whole  ordinance  of  a  city  is  not 
void  because  the  penalty  imposed  is  in  excess  of  that  which  is  authorized  by  the  charter.  If, 
omitting  the  void  part,  that  which  remains  is  complete  in  itself  and  capable  of  being  executed, 
it  must  be  sustained.     City  of  Elk  Point  v.  Vaughn,*  1  Dak.  T'y,  113. 

§  3538.  Ordinance  as  to  vessels  in  a  river  running  throngh  tlie  city.^  City  ordinances  rel- 
ative to  vessels  in  a  river  running;  through  the  city  are  binding  only  as  police  regulations; 
beyond  this  they  have  no  controlling  force  Upon  the  courts  of  the  United  States,  wliich  are 
governed  by  the  principles  and  rules  of  the  admiralty  law.    The  Palmetto,  1  Biss.,  453. 

§  3530.  Federal  courts  are  not  in  all  cases  bound  by  city  ordinances  relative  to  the  equip- 
ment and  management  of  vessels  in  a  river  running  through  the  city.  The  B.  S.  Sheppard,  1 
Biss.,  225. 

§  3530.  Kognlations  with  respect  to  landings.—  Testimony  to  show  that  the  rules  and 
regulations  of  a  town,  situated  upon  a  navigable  river,  with  respect  to  its  landing  have  not 
been  usually  enforced,  will'  not  authorize  the  court  to  disregard  them,  in  a  hbel  for  collisioa 
at  the  landing.     Steamboat  Southern  Belle,  Newb.,  461. 

§  3531.  In  the  case  of  a  libel  for  damages  sustained  by  a  collision  at  a  landing,  it  is  of  no 
importance  whether  the  libelant,  in  taking  his  position  at  the  landing,  did  so  voluntarily  or  in. 
accordance  with  the  directions  of  the  proper  officer  of  the  town  in  control  of  the  landings 
provided  he  was  acting  in  accordance  with  the  local  regulation  of  the  town.     Ibid, 

§  3582.  Warrant  for  violation  of  a  by-law.— The  wan-ant  of  a  justice  for  the  violation  of 
a  by-law  of  a  municipal  corporation  should  set  forth  the  ofi^ense  substantially  as  created  by 
the  by-law.  So,  where  the  by-law  prohibited  the  running  of  horses  in  the  city  within  three 
hundred  yards  of  any  house,  a  warrant  which  did  not  state  the  running  to  be  witliin  three 
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hnndrod  yards  of  any  house  was  held  insufficient.    White  v.  Corporation  of  Washington,  2' 
Cr.  C.  C,  837. 

g  2533.  A  warrant  for  the  violation  of  a  by-law  of  a  municipal  corporation  should  specify 
the  by-law,  and  the  nature  of  the  violation  of  it  by  the  defendant.  Booth  v,  Ck>rporation  of 
Georgetown,  2  Cr.  C.  C,  856. 

§2534.  Information  np^n  a  by-lair. —  It  is  held  that  an  information  will  not  lie  upon 
the  by-law  of  a  municipal  corporation  created  by  a  private  act,  and  whose  charter  gives  all 
penalties  for  breaches  of  by-laws  to  the  use  of  the  town.    Virginia  v.  Ho  war  J,  1  Cr.  C.  C,  61. 

§  2585.  By-Law  not  lutorreriiig  with  a  state  statate.—  Whei^e  the  charter  of  a  municipal 
corporation  gave  it  power  to  ''restrain  or  prohibit  gambling,"  a  by-law  imposing:  a  penalty 
for  keeping  a  gaming  table  was  held  not  to  repeal  or  interfere  with  a  statute  of  the  state  im- 
posing a  penalty  for  keeping  a  faro  table  in  a  house  occupied  by  a  tavern  keeper.  United 
States  V.  Wells,  3  Cr.  C.  C,  45. 

g  25SS.  f^foeoss  against.— The  provision  in  the  charter  of  a  town  requiring  that  the  first 
process  in  alt  suits  against  the  town  shall  be  a  summons,  an  attested  copy  of  which  shall  be 
served  on  the  recorder,  does  not  apply  to  an  action  of  ejectment.  Robertson  v.  Town  of 
Wellsvilte,  5  McL.,  459. 

g  2587.  S^erriee  on  corporation  —  Seiznre  of  corporate  stoelt.— One  Fairfax  was  the  owner 
of  certain  obligations  of  the  city  of  Alexandria,  which  were  in  the  form  of  bondtf  not  nego- 
tiable, and  called  wtoclc  of  the  city  of  Alexandria.  Fairfax  liaving  joined  the  Confederate 
army  and  taken  his  bonds  with  him,  the  United  States  district  attorney  for  that  district: 
ordered  the  marshal  to  seize  his  stock  in  the  city  of  Alexandria,  in  pursuance  of  an  act  of 
congress  to  confiscate  the  property  of  rebels.  The  marshal  returned  on  the  order  of  seizure 
that  he  had  seized  the  property  by  giving  notice  to  one  Johnson,  auditor  of  the  corporation  ■ 
of  Alexandria.  It  was  held  that  this  was  not  a  sufficient  service  on  the  corporation,  sinee 
the  statutes  in  Yirginia  provided  that  process  or  notice  should  be  served  on  the  mayor,  rector^ 
president,  or  other  chief  officer,  and.  in  his  absence,  on  the  president  of  the  council  or  board 
of  trustees,  atid,  in  his  absence,  on  the  recorder  or  any  alderman  or  trustee.  Alexandria  ir» 
fWrfax.  5  OUo,.  774. 

§  ^5SS.  I^Jnry  ttom  a  41Iapl4l«ted  bridge.—  Where  it  was  conceded  that  a  city  was  bound 
by  its  charter  to  maintain  a  bridge  and  keep  it  in  repair,  and  it  was  proved  that  it  was  defect- 
ive and  very  much  out  of  repair  at  the  time  an  accident  for  which  damages  were  soc^i^ht' 
occurred,  and  it  was  proved  that  plaintiff' was  seriously  and  permanently  injured  bysneh 
accident,  without  any  fault  of  his  own,  and  solely  through  the  insufficiency  of  the  bridge  and' 
its  want  of  repair,  and  testimony  was  introduced  tending  to  show  that  the  city  was  guilty  of 
negligence  in  suffering  the  bridge  to  continue  open  for  public  travel  while  it  was  known  to  be 
out  of  repair  and  insecure,  held,  that  an  instruction  whereby  the  court  withdrew  the  case 
ffom  the  jury,  telling  it  plaintiff  could  not  recover^  was  erroneous.  Wesghtman  v,  Washing- 
ton, 1  Black,  89; 

§S5tM^.  Baty  to  repair  or  rebuild  a  bridge.— Where  many  powers  and  privileges  aro 
conferred  upon  a  city,  and  the  duty  is  cast  upon  it  of  building  and  maintaining  in  good  con- 
dition a  bridge,  and  means  are  provided  f6r  it  to  do  so,  held,  that  the  burden  of  repairing  or 
rebuilding  the  bridge  is  imposed  upon  the  city  in  consideration  of  the  privileges  and  immu- 
nities conferred  by  its  charter,  ^nd  such  city  is  liable  for  injuries  to  persons  or  property  aris- 
ing from  its  neglect  to  perform  such  duties  or  from  negligence  or  unskllfulness  in  keeping  the 
bridge  in  good  repair.    Ibid, 

%  2540.  Liability  for  wrongrftil  aets.—  A  municipal  corporation  is  legally  and  justly  amen- 
able to  the  law  in  redress  of  wrongful  acts  done  by  it  or  its  agent,  either  wilfully  or  through 
negligence,  to  the  injury  of  other  persons  or  their  property.  Leavenworth  r.  Casey,*  Mc- 
Cahon,  134. 

§  2541.  Liability  for  property  destroyed  by  amob.—Iu  an  action  by  the  owner  of  houses 
against  the  city  of  Baltimore,  to  recover  damages  for  injury  done  to  his  property  by  a  mob, 
which,  as  he  allied,  it  was  the  duty  and  within  the  power  of  the  city  to  suppress,  held, 
per  Taney,  C.  J. :  (1)  In  order  to  entitle  the  plaintiff  to  recover  it  must  be  shown  by  the  evi- 
dence that  the  property  was  destroyed  by  a  riotous  and  tumultuous  assemblage,  too  strong  to 
be  resisted  without  the  aid  of  the  civil  authority.  (3)  It  must  appear,  also,  that  the  city 
authorities  had  reasonable  ground  for  believing  that  such  an  assemblage,  too  strong  to  be 
resisted  without  their  aid,  had  taken  place,  or  was  alx)ut  to  take  place,  and  did  not  use  rea- 
sonable diligence  to  suppress  or  prevent  it.  (8)  If  it  was  destroyed  by  a  tumultuous  or  riot- 
ous meetings  yet  the  corporation  is  not  responsible,  if  diligent  inquiry  was  made,  after  notice 
that  danger  was  apprehended,  and  reasonable  precautions  taken  by  the  civil  authorities  to 
guard  against  such  a  riotous  and  tumultuous  assemblage.  (4)  Nor  are  they  answerable,  if  the 
injury  was  done  upon  a  sudden  excitement,  which  the  civil  authorities  had  not  ^^ood  reason 
to  apprehend,  or,  from  the  suddenness,  had  not  time  to  prevent.    (5)  The  city  authorities 
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w^re  not  bound  to  place  officers  or  guards  to  prevent  trespasses  and  depredations,  and  are  not 
liable  for  any  destruction  unless  committed  by  a  riotous  and  tumultuous  assemblage,  too 
strong  to  be  resisted  without  the  aid  of  the  civil  authority,  an  1  which  tumultuous  assemblage 
the  civil  authorities  had  reasonable  ground  to  believe  would  take  place,  for  the  purpose  of 
destroying  the  property.  Verdict  for  the  defendant.  Duffy  v.  Mayor  of  Baltimore,*  Taney, 
200. 

^  2  }42.  Liability  for  neglect  of  dnty. —  A  municipal  corporation  is  liable  to  an  action  upon 
th»  cane  at  common  law  for  neglect  of  its  duty.  Fowle  v.  Corporation  of  Alexandria,*  3  Cr. 
C.  C,  70. 

§2543.  Injanctlon  — Use  of  patent. — An  injunction  issued  against  a  city  to  restrain  it 
from  the  use  of  a  patent  pavement  binds  members  of  its  l>oard  of  public  works.  Pnillips  v. 
City  of  Detroit,  2  Flip.,  97. 

§  2^44.  The  court  refused  to  grant  an  injunction  against  the  city  of  Brooklyn  for  the  un- 
lawful use  of  a  patented  seat  in  the  public  schools  of  the  city,  on  the  ground  that  the  scats 
belonged  to  the  bonrd  of  education,  and  the  corporation  of  the  city  had  no  power  to  direct  a 
discontinuance  of  the  seats.     Allen  v.  City  of  Brooklyn,  8  Blatch.,  535. 

^2545.  Mandamus.— A  public  body  cannot  be  compelled  by  inandamiis  to  do  acts  not 
lyithin  tiie  scope  of  its  authority.     BarkJey  v.  Levee  Commissioners.  8  Oito,  253  (§§  215tJ-64). 

^  254'*.  A  mandamuH  will  not  be  awarded  to  compel  county  officers  to  do  any  act  which 
they  are  not  autiiorized  to  do  by  the  laws  of  the  state  through  whicli  they  derive  their  powers. 
Sn|>ervisor8  v.  United  States,  18  Wall.,  71  (Ji§  2153-57). 

§2517..  AdTcrliiement  for  bids  to  do  work. —  An  advertisement  for  bids,  under  a  city 
ordinance  directing  it,  is  a  condition  precedent  to  a  valid  contract  to  do  the  work  for  wliich 
proposals  were  asked.     Hitchcock  v,  Galveston,*  3  Woods,  287. 

1$  254.S.  An  advertisement,  giving  notice  that  proposals  would  be  received  at  the  mayor's 
office  until  a  certain  day  named,  to  fill  up  to  the  grade  and  pave  the  sidewalk  specified  in  a 
certain  ordinance,  describing  the  work  to  be  done  as  prescribed  in  the  ordinance  for  that  pur* 
pose ;  and  that  specifications  of  the  work  would  be  prepared  by  the  city  engineer  and  could  be 
seen  by  calling  at  the  mayor^s  office;  closing  with  thepe  words:  "Any  other  inforrpation 
desired  will  be  furnished.  The  city  reserves  the  right  to  reject  any  and  all  bids,"  and  signed 
by  the  mayor  in  his  official  capacity,  held^  to  be  a  sufficient  notice  as  required  by  the  ordinance, 
althougii  not  signed  by  the  chairman  of  the  street  committee  of  the  comnaon  counciL     IbicL 

§  2549.  Coutracis  for  work.—  A  failure  to  prepare  specifications  of  work  to  be  contracted 
for  does  not  invalidate  the  contract  made  for  such  work.     Ibid, 

'  §  2550.  Where  a  contract  specified  the  materials  and  nature  of  the  work  to  be  done,  but 
provided  that  it  should  be  done  according  to  the  specifications  declared  to  be  theq  in  the 
mayor's  office,  held,  that  the  failure  to  prepare  and  file  such  specifications  in  the  mayor  s 
office  did  not  invalidate  the  contract,  but  rendered  it  optional  for  the  contractors  cither  to 
refuse  to  do  the  work  for  want  of  the  stipulated  specifications  or  to  go  on  and  do  tne  work  in 
the  ordinary  and  accustomed  mode.    Ibid, 

§  2551.  AVhere  an  ordinance  requires  the  consent  of  a  majority  of  property  owners,  a  con- 
tract to  do  the  work,  which  requires  the  consent  of  the  property  owners  generally,  is  not 
invalid.     Ibid, 

§  25C2.  Municipal  bonds. —  The  measure  of  damages  for  the  uon-dehvery  of  municipal 
bonds  is  their  market  value.  Collateral  damages  are  not  allowed.  Memphis  v.  Browu,*  1 
Flip.,  188. 

g  25'; 3.  The  bonds  of  a  municipal  corporation,  loaned  to  a  peri»on,  are  to  be  considered  as 
chattels  in  esse.    Ibid, 

^  2554.  Whether  or  not  a  municipal  corporation  has  power  to  issue  its  bonds  for  the  pur- 
pose of  loaning  then^  to  third  persons,  fields  that  a  loan  of  such  bonds  to  a  contractor  in  order 
to  furnish  him  funds,  by  a  city  winch  was  indebted  to  such  contractor  in  a  sum  much  greater 
than  the  amount  of  the  bonds  loaned  to  him,  was  noL  uUra  vires.    Ibid,  " 

§  2555.  Where  a  contractor  was  a  large  creditor  of  a  city  under  a  paving  contract,  and  ac- 
cepted from  it  a  loan  of  bonds,  the  city  bein.i;  unable  to  pay  him  in  cash,  held,  that  the  accept- 
ance and  sale  of  such  bonds  was  not  a  waiver  by  him  of  his  claim  for  damages.     Ibid, 

g  255v5.  An  undertaking  to  *' guaranty  the  said  bonds  and  assume  the  payment  of  tho 
principal  thereof  at  maturity"  is  a  guaranty  of  the  bonds,  including  Interest  as  well  as  prin- 
cipal.    New  Orleans  v.  Ciark.*  5  Otto,  644. 

§  2557.  L5an  of  manieipal  bonds  in  aid  of  a  railroad  —  Security  .—Cincinnati  was  author- 
ized to  isdue  its  bonds  lor  $1,OJO,000  in  aid  of  a  railroad,  by  a  statute  enacting  '*  that  it  shall  be 
the  duty  of  the  said  city  council,  and  it  is  hereby  authorizad,  to  contract  with  the  said  com- 
pany to  secure  by  mortgages,  transfers  or  hypothecations  of  stock  of  saio  company,  or  by- 
other  liens  or  securities,  real  or  perscmal,  as  m.iy  be  mutually  agreed  on,  the  payment  of  the 
an;o  jnt  of  the  principal  of  such  bonds  as  may  become  due  and  for  the  reimbursement  of  the 
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interest  upon  the  same  which  shall  have  been  paid  by  the  city,  and  for  the  further  purpose  of 
secunng  the  city  against  all  loss  or  losses  which  the  sime  may  suffer^  whsther  by  the  pay- 
ment of  the  said  principal  or  interest  or  in  damages  arising  therefrom.  That  the  above  de- 
scribed liens,  mortgages  or  other  securities  shall  have  priority  or  precedence  of  all  claims  or  ^ 
ob!i.^tions  subsequently  contracted  by  such  company,  and  over  other  liens,  securities  or 
mortgages  which  were  not  duly  entered  into  between  the  company  and  other  persons  before 
the  respective  issues  and  loans  aforesaid.*'  The  city  resolved  to  lend  its  bonds  on  a  mortgage 
of  the  '*  property  of  the  company,"  but  afterwards  took  twenty  thousand  shares  of  the 
'*  capital  stock*'  of  the  company  as  security  for  the  bonds.  Held,  that  under  this  statute  the 
city  did  not  have  a  lien  on  the  road,  but  only  upon  the  shares  of  stock  hypothecated  to  secure 
the  loan.    Cincinnati  i;.  Morgan,  3  Wall.,  275. 

§  2o58.  LoBu  of  mnnicfpil  bends  to  a  eontraetor. —  Where  a  city  owed  paving  contract- 
ors over  half  a  million  of  dollars,  and  they  were  in  great  financial  distress  in  consequence  of  the 
refusal  of  the  city  to  comply  with  its  contract,  and  the  corporation  agreed  to  loan  the  con- 
tractors $175,000  of  its  bonds  for  eighteen  mjnths.  to  be  returned  with  all  interest  paid,  *'  in 
consideration  that  the  contractors  will  place  in  the  hands  of  the  city  attorney  paving  bills  to 
the  amount  of  the  face  value  of  the  bonds,  and  upon  the  further  consideration  that  they  will 
release  the  city  from  all  liability  on  such  paving  contracts,  unless  it  shall  be  decided  that  the 
property  owners  are  not  liable  for  the  payment,"  held,  that  this  loan  of  municipal  bonds 
was  not  a  discharge  of  the  debt  due  under  the  contract ;  that  it  was  not  an  accord  and  satis- 
faction between  the  contractors  and  the  city«  because  no^  fully  executed,  since  ic  pi^ovided  that 
they  will  release  the  city  from  all  liability,  and  would  not  be  enforced  by  a  court  of  equity 
as  a  compromise  in  the  nature  of  an  accord  and  satisfaction,  so  as  to  operate  as  a  discharge, 
because  not  fully  performed,  and  because  it  amounted  to  an  unfair  and  unconscionable  bargain. 
Memphis  t;.  Brown,*  1  Flip..  188. 

§2'>52>.  Sale  of  property  bj  corporation  as  tree  from  assessments— Told  assessment*— 
A  county  agreed  not  to  tax  certain  lands  it  was  about  to  sell  until  they  wire  conveyed  by  it. 
A  deed  was  made  and  deposited  in  escrow,  to  be  delivered  upon  a  condition  which  was  not 
performed  as  stipulated.  Subsequently  a  settlement  and  decree  was  made,  whereby  the 
county  relinquished  its  title  to  the  lands,  but  taxes  were  imposed  for  two  years  preceding  the 
settlement  and  decree.  Helcl,  that  such  assessment  of  taxes  was  void.  Where  a  municipal 
corporation  sells  a  tract  of  land,  and  their  authorized  agent  represents  that  there  are  no 
municipal  taxes  assessed  against  the  same,  neither  the  municipality  nor  its  proper  otficers  can 
collect  from  the  grantees  taxes  for  preceding  yeai*s,  if  assessed  subsequently  to  the  conveyance. 
Corporations  quite  as  much  as  individuals  are  held  to  a  careful  adherence  to  truth  and  up- 
rightness in  their  dealings  with  other  parties.  Ck)unty  of  Calhoun  v,  American  Emigrant 
Co.,  8  Otto,  129. 

^  25G0.  Assessment— Taking  property  without  dne  process  of  law.—  A  municipal  corpo- 
ration does  not  deprive  its  citizens  of  their  property  without  due  process  of  law,  in  the  assess- 
ment of  certain  real  estate  for  draining  the  swamps  of  the  city,  while  pursuing  the  pi'ovis- 
ions  of  a  statute  which  requires  a  tableau,  of  assessments  to  be  filed  in  the  proper  district 
court  of  the  state,  that  personal  service  of  notice,  with  reasonable  time  to  object,  shall 
be  served  on  all  owners  who  are  known  and  in  reach  of  process,  and  that  due  advertisement 
shall  be  made  as  tp  thp^e  who  are  unknown  or  cannot  be  found.  Davidson  t;.  New  Orleans^ 
6  Otto.  97. 

g  tI5((1.  Taxation  of  lots  oatside  of  corporate  limits.-T- An  act  of  the  legislature,  referring 
to  certain  lots  laid  out  optside  of  the  corporate  limits  of  a  town,  and  providing  that  everj 
one  of  such  lots,  when  built  upon,  shall  be  incorporated  with  said  town,  is  held  to  vest  the 
corporation  with  complete  jurisdiction  of  all  of  puch  lots  so  built  upon,  and  to  authorize  their 
taxation.    Common  Council  of  Alexandria  v.  Wise,  2  Cr.  C.  C,  27. 

^  25G2.  Sale  of  lots  for  taxes. —  Sales,  upon  improved  squares  or  lots  in  the  city  of  Wash- 
ington to  pi^  two  .years*  taxes  tber^n,  pursuant  to  section  8,  act  of  congress,  lbl2  (2  Statutes 
at  Large,  727  ,  are  illegal  if  such  squares  and  lots  have  not  been  assessed  to  the  true  and  law- 
ful proprititors  thereof.    Corporation  of  WiUhington  v.  Pratt,*  8  Wheat.,  6il. 

§  25G8.  Wherei  several  lots  belong  and  are  assessed  to  one  person,  and  two  years'  taxes  are 
due  on  every  one  of  tliem,  it  is  lawful  to  sell  one  of  the  lots  to  pay  the  taxes  due  upon  all. 
Il^id. 

%  2o64.  The  advertvement  of  a  tax  sale  should  contain  a  particular  statement  of  the 
amount  of  taxes  due  on  each  lot  separately ;  it  is  not  sufficient  to  state  in  the  advertisement 
the  ugs:regate  amount  of  taxes  due  on  all  the  lots  so  belonging  to  the  same  person.    Ibid. 

$  L&i5.  If  unimproved  lots  on  which  two  years  taxes  are  due  be  advertised  for  sale,  and 
thti  amount  stated  be  greater  than  that  actually  due.  this  will  not  in  validate  the  sale  of  such 
lots,  provided  the  sale  in  fact  is  only  for  the  acrtual  sum  due.    Ibid. 
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§  2566.  Presamptlon  as  to  taxe^— Thfre  is  no  presumption  that  a  citizen  will  sell  hi^  real 
estate,  nor  that  the  municipality  in  which  he  lives  will  cease  to  levy  «nd  collect  taacesauitbor- 
ized  by  ordinance  upon  juch  property.    Coulson  v.  Portland,*  Deady,  481. 

§2567.  LeTjaiideolleetion  of  IHe^l  taxeseajoinable.— TheWvyand  ooAlection  of  ille- 
gal muoicipal  taxes  are  enjoinable,  to  prevent  a  multiplicity  of  suits;  especially  where  such 
illegal  taxes  are  to  be  levied  and  collected  during  a  series  of  years.    J-bid, 

§  2568.  Aoeeptanee  and  approval  of  irork  by  ofiloer,  blading.—  Where  a  city  contracted 
with  one  to  build  for  them  certain  works  of  internal  improvement,  to  be  completed  ooder  the 
supervision  and  to  the  satisfaction  of  the  chief  engineer  -of  the  fire  4epartment,  it  was  hdd 
that  the  acceptahce  and  approval  of  tlie  work  by  that  officer  bound  the  city,  and  they  coald 
not  object  that  the  work  done  did  not  meet  with  the  requirements  of  the  contract.  Omaha 
V.  Hammond,  4  Otto,  9S, 

§  2566.  Acts  of  predecessor.—  A  new  municipal  corporation  is  not  booad  by -the  acta  of 
its  predecessor.    Fowle  v.  Corporation  of  Alexandria,*  3  Or.  C.  C,  70. 

§  2570.  Mnnicipal  sabscrlption  to  railroad  stock.—  A  subscription  by  a  city^to  the  stock 
of  a  railway  company  may  be  ratified  under  legislative  authority  8ub6e<|uently  cenferred,  hot 
such  ratification  must  be  averred  by  a  party  seeking  to  avail  himself  of  it.  Putnam  v.  Now 
Albany,  4  Biss.,  878. 

§  2571.  A  municipal  corporation  cannot  rescind  its  subscriptioD  to  ihe  «tock  of  a^  iaiiwi|r 
company  as  against  the  creditors  of  such  company  after  its  insolvency.    IlwL 

g  2572.  statute  of  46  Elizabeth,  o.  4.— The  doctrines  founded  upon  the  statute  of  6S 
Elizabeth,  c.  4,  in  relation  to  cliaritable  trusts  to  corporations,  either  maaicipal  or  private, 
have  been  adopted  hy  the  courts  of  equity  in  Ohio,  but  not  by  <e»press  legislation ;  nor  wa 
that  necessary  to  give  courts  of  equity  in  Ohio  that  jurisdiction.  Perrin  v.  Carey,  24  How., 
607. 

§  2573.  Statutes  of  mortmain. —  The  English  statutes  of  mortmain  weie  never  in  force  in 
the  English  colonies ;  and  if  they  were  ever  consider^  to  he  eo  in  the  state  of  Ohio,  at  must 
have  been  from  chat  reeolution  by  the  governor  and  judges  in  her  territorial  condition ;  and, 
if  so,  they  were  repealed  by  the  act  of  1806.    Ibid, 

%  2574.  Manicipality  not  pr.^Jodlcad  by  acts  done  in  ffTB^raaeooflts  righta.— WbeTO.an 
individual  acts  in  ignorance  of  his  rights  he -shall  not  be  prejudiced  by  aaoh  acts.  This  prin- 
ciple applies  to  corporations,  in  eluding  mnnicipalities,  as  well  as  to  natural  persons.  Tben- 
fore,  htlJ,  that  the  application  of  citizens  of  New  Orleans,*  igaorant  of  the  English  laRguage 
'and  laws,  to  congress  to  authorize  the  city  of  New  Orleans  to  make  certain  dispooitioBs  of  por- 
tions of  its  public  quays  and  commons,  which  it  had  a  right  to  flBake*withoat«ich  aothori^ 
from  congress,  could  not  be  held  an  admission  by  the  city  «r  its  citiaeas  of  a  title  to  such 
lands  in  the  United  States.    New  Orieans  v.  United  States,  10  Pet,  780. 

§  2575.  General  incorporation  act  of  Illinois. —  Article  9  of  the  general  iaoorporatioa  aat 
of  Illinois  may  be  adopted  by  the  municipal  autliorities  of  a  town  within  the  atate  without 
being  first  voted  upon  by  the  people  of  such  towon.  Town  'Of  Lake  v.  Hequeniboaieg,^  i8 
Biss.,  325. 

§  25  78.  The  IHinois  general  incorporation  act,  artlde  %  April  10, 1872,  in  so  fiar  as  It  snthor- 
izes  towns  to  contract  for  the  construction  of  wacer-works,  -iancit'rspoaledby  tbe  subaeqaaat 
special  statute  of  April  15, 1878,  authorizing  cities  and  Incorporated  towns  and  'i4ilage8  in  the 
latate  to  provide  for  a  supply  ^f  water  for -the  pnrpoaes  >of  ■  fire  pcoteetMm  and.  for  the  uses  4f 
the  inhabitants  thereof.  The  two  laws  are  not  so  repugnant  in  character  that  both  caanot 
>6tand  together.  The  latter  is  a  legislative  oonstniction  of  the  first;  tber^foraatown  mdjght 
snake  a  contract  for  the  building  of  water-worira  under  the  first  -act.    Ibid, 

'§^577.'Sols«re  of  corporate  property  for  aiarlao  tort— A  tug  owned  by«  municipal 
corporation,  and  used  'exdueively  in  public  busint^ss,  is  not  liable  to  swrnre  ia  a  suit  t»  rem 
for  a  maritime  tort.    Tlie  Steam  Tug  Fidelity,*'  9  Ben.,  883. 

§  2578.  And  the  statute  of  New  York  of  April  80,  1878,  requiring  ootioe  to  be  given  to  tbe 
comptroller  before  commencing  suit  against  the  city  of  N«w  Yock,  would  Xoebid  ihe  'Saiawsft 
of  the  tug.    /Met 

g  2579.  Public  right  need  not  be  vested  In  a  corporate  l»ody^"-It  is  no4?  ossoatial  that<a 
public  right  to  use  grounds  or  waters  should  be  vested  in  a  ocMrpocatetody.  New  OrUians  i^ 
'  United  States,  10  Pet.  ,718. 

g  2580.  Title  by  accretion.—  Where  a  city  has  the  title  of  lands  within  ite  limits  to  the 
edge  of  a  river,  it  takes  the  title  to  all  accretions  of  land  from  thO'rivor.    Ibid:, 

i^2'>81.  Bond  required  of  auctlonoors.— The  act  of  Virginia  of  1706,ooncemiiig  oor- 

.  porations,  requires  that  a  bond  and  security  shall  be  taken  from  auctioneers.    The  condition 

of  such  bond,  however,  is  left  to  the  discretion  of  the  corpora^n,  but  that  condition,  when 

'  once  fixed  hy  a  by-law,  is  necessary,  and  cannot  be  diopeusod  with  at  the  will  of  the  corpoca^ 
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tioii,  unless  that  will  be  expressed  in  such  a  formal  manner  as  to  repeal  the  by-law.    Fowle 
V.  Corporation  of  Alexandria,*  3  Cr.  C.  C,  70. 

§  2I»S2.  City  .of  Portland,  »ot  a  Mieeessor  to  trastees  elected  fer  tlie  eraetioii  of  a  school 
and  meeting  house. —  When  the  city  of  Portland,  Oregon,  was  a  settWmtnt  whose  population 
did  not  exceed  one  hundred  persons,  lining  in  ten  or  twelve  houses,  some  of  the  residents 
of  the  place  and  the  adjoiniog  neighborhood  4i<2!reed  to  po^  money  to  build  a  school  and  meet- 
ing house  for  their  own  lure.  the  enterprise  to  be  under  the  sole  ooiitrol  and  management  of 
such  persons  as  the  subscribers  or  a  majority  of  them  chose.  Three  trustees  were  chosen, 
authorized  to  purobase  alot  and  provide  for  the  erection  of  «  building  thereupon.  To  th«9se 
**  trustees  of  the  school  and  town  meeting  house  of  Portland  and  their  successors  in  ofi^ce  "  a 
bond  for  a  deed  of  a  lot  was  executed,  upon  condition  that  such  lot  was  to  be  held  by  the 
trustees  for  school  or  meeting  house  purpoeesr  exclusive  of  any  restrictions  of  any  school 
law.  Hddf  that  the  trustees  or  corporation  intended  by  the  bond  was  simply  a  private  cor^ 
poration,  to  hold  and  enjoy  this  trust  according  to  its  own  constitution  and  government, 
subject  only  to  the  restrictions  provided  in  the  bond ;  and  that  neither  the  School  District  No. 
1  of  Multnomah,  nor  the  city  of  Portland,  wastlie  successor  to  such  trustees,  nor  Authorized 
-to  administer  the  txaist  or  tcJce  the  property  conveyed.  Chapman  v.  School  District,  Deady^ 
189. 

§  268^  Philadelphia.— By  the  supplement  to  the  act  incorporating  the  city  of  Philadel- 
phia, conamonly  called  the  consolidation  act,  the  identity  of  the  corporation  was  not  de- 
stroyed, nor  did  the  change  in  its  corporate  name,  tbe.enlargement  of  its  area,  or  the  increase 
in  the  number  of  its  corporators,  affect  its  titlo  to  property  held  at  the  time  of  such  change. 
Gixard  r.  Pbiladeliihia,  7  Wall.,  le. 

^  2^94. Glrard's  wllL— The  residue  of  the  estate  of  Stephen  Gitard,  after  paying  ba- 

•quests,  l«igaoiea  and  devisee,  at  the  time  of  his  death,  was  vested  in  the  corporation  of  Piiila- 
delphia  on  valid  legal  triists,  which  it  was  competent  to  execute.    Ibid, 

g.2o8^.  The  act  of  the  legislatuse  of  Pennsylvania,  of  .February,  1834.  amending  the  char- 
ter of  Philadelphia,  increasing  the  territory  and  jurisdiction  of  the  co^K>ration,  changing 
its  name,  and  providing  that  all  its  powers,  rights,  privileges  and  immunities  should  be  con- 
tinued in  full  vigor  itnd  effect,  and  that;all  the  estates  held  by  any  of  the  corporations  united 
by  the  act  should  be  held  upon  and  for  the  same  uses,  trusts,  limitations,  charters  and  con- 
ditions as  the  same  wei^  then  held,  did  not  change  the  identity  of  the  corporation,  or  disable 
it  from  holding  the  property  devised  to  it  by  the  will  of  Stephen  jGUravd,  in  trust  fur  certain 
charities.    Girard  v.  Philadelphia,  4  PhiL,  418. 

§258^  Paeblonand  pueblo  laBd8.^By  the  laws  of  Mexico,  in  force  at  the  date  of  the 
acquisition  of  the  country,  pueblos  or  towns  were  entitled,  for  their  benefit  and  the  benefit 
.of  their  inhabitants,  to  the  .use  of  lands  constituting  the  site  of  such  pueblos  «nd  towns,  and 
of  adjoining  lands  within  certain  prescribed  limits.  This  right  or  title  which  pueblos  had  kx 
their  lands  was  little  more  than  a  restricted  and  qualified  right  to  alienate  portions  of  the 
land  to  its  inhabitants  for  building  or  cultivation,  and  to  use  the  remainder  for  commons,  for 
pasture  lands,  or  aaa  souroo  of  revenue,  or  for  other  public  purposes.  This  right  of  disposi- 
tion and  use  was  in  all  particulars  subject  to  the  control  of  the  government  of  the  counCxy. 
Towneend  v.  Greeley,  5  WalL,  836. 

g  2&S7.  Municipal  lands  held  by  the  city  of  San  Francisco,  as  successor  to  the  former 
pueblo  existing  there,  are  not  held  absolutely,  but  in  trust,  for  its  inhabitants,  and  are  not 
subject  to  seiaure^ind  sale  under  judgment  and  execution  against  the  city.    Ibid, 

g  Sd8S.  A  pueblo  existed  on  the  site  of  the  city  of  San  Francisco  in  1884,  and  continued 
until  after  the  cesidon  of  California  to  the  United  States.    The  Pueblo  Case,  4  Saw.,  555. 

§  25S9.  A  pueblo  of  some  kind  existed  on  the  site  of  the  present  city  of  San  Francisco 
upon  the  acquisition  of  California  by  the  United  States,  on  the  7th  of  July,  1848.  Grisar  t^. 
McDowell,  4  Saw.,  599. 

g  So90.  A  pueblo  situated  on  -the  site  of  the  present  city  of  San  Francisco  in  1846  possesscid 
some  claim  to,  or  interest  in,  lands  to  the  extent  of  four  square  leagues,  measured  off  from 
tJM)  aorthem  portion  of  the  .pe^nsula,  upon  which  the  city  of  San  Francisco  is  built,  and 
that  city  succeeded  to  the  claun  and  interest  of  the  pueblo  to  suCh  land.    Ibid. 

§  2&81.  The  goTemment  retained  a  right  to  control  the  use  and  disposition  of  pueblo  lands 
until,  by  the  action  of  the  officers  of  the  pueblo,  or  other  competent  authority,  they  t)ecame 
vested  in  private  proprietorsh^)*  and  this  right  of  control  passed  to  the  United  States  govern- 
ment \}fy  the  cession  of  .California  from  Spain.    Ibid. 

§2^92.  The  treaty  of  Guadalupe  Hidalgo  does  not  purport  to  divest  the  pueblo,  existing 
at  the  site  of  the  city  of  San  Fftmcisco,  of  any  rights  of  property  or  to  alter  the  cliaracter  of 
the  interests  it  may  have  held  in  any  lands  under  the  former  government.  It  provides  for 
the  protection  of  the  rights  of  the  inhabitants  of  the  ceded  country  to  their  property,  antd 
there  is  nothing  in  apy  of  its  clauses  inducing  the  inference  that  any  distinction  was  to 
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be  made  with  reference  to  the  property  claimed  by  towns  under  the  Mexican  government. 
Townaend  v.  Gie^ley,  5  Wall.,  834. 

§  2593.  Bonndarj  of  tl*^  city  of  St.  Loals.—  The  city  charter  of  St.  Louis  of  1809  extends 
to  the  eastern  boundary  of  the  state  of  Missouri,  in  the  middle  of  the  Mississippi  river.  Jones 
V.  Soulard,  24  How.,  41.  . 

§  2504.  The  eastern  boundary  of  the  city  of  St.  Louis  is  the  middle  of  the  Mississippi  river. 
The  Schools  v.  Risley,  10  Wall.,  118. 

§  2595.  Detroit— Fee  in  streets ~ Power  to  lease  a  wharf.— By  the  act  of  1843,  "the 
lands  "  divided  into  lots  by  the  original  plat,  remaining  unappropriated  under  the  act  of  1806, 
were  vested  in  the  mayor,  recorder  and  aldermen  of  Detroit,  "  to  be  disposed  of  by  them  at 
their  discretion,"  and  the  city  was  authorized  to  make  deeds  to  purchasers  or  ''other  suffi- 
cient conveyances."  Held,  that  this  power  was  limited  by  the  act  of  1806  to  the  granting  of 
lots  as  numbered  in  the  original  plat,  and  which  remained  unappropriated ;  that  the  city  ob- 
tained no  title  whatever  to  the  soil  of  the  streets,  the  fee  of  which  continues  in  the  original 
dedicator,  unless  the  purchasers  of  lots  bounded  by  the  streets  may  be  considered  as  having 
the  fee  of  the  same  under  their  respective  grants;  consequently,  field,  that  the  city  possessed 
no  power  to  lease  a  wharf  at  the  foot  of  Woodward  avenue  for  private  purposes,  and  the  lessee 
had  no  power  to  collect  wharfage  of  persons  or  vessels  using  the  landing.  Brig  Empire  State, 
Newb.,  552. 

§  2506.  District  of  Colombia. —  The  single  municii>al  corporation  forming  the  District  of 
Columbia  succeeded  to  the  property  and  liabilities  of  the  constituent  corporations  which 
formerly  governed  the  District.    District  of  Columbia  v,  Cluss,  18  Otto,  706. 

§  2507.  The  District  of  Columbia  is  a  corporation  authorized  to  contract,  sue  and  be  sued, 
to  have  a  corporate  seal,  and  to  exercise  all  other  powers  of  a  municipal  corporation  not  in- 
consistent with  the  constitution  and  laws  of  the  United  States.  Barnes  t\  District  of  Colum- 
bia, 1  Otto,  540  (§§  2340-53). 

§  25^8.  The  powers  of  the  District  of  Columbia  are  to  be  exercised  and  its  duties  are  to  be 
performed  by  the  means  and  agencies  specified  in  its  act  of  incorporation.    Ibid. 

%  2599.  The  legislative  assembly  of  the  District  of  Columbia  is  an  enlarged  common  coun- 
cil, and  is  the  especial  power  and  organ  of  the  municipality  in  regulating  its  ordinary  business 
and  affairs.    Ibid, 

§  2000.  The  board  of  trustees  of  colored  schools  for  the  District  of  Columbia  was  the 
agent  of  the  District  for  the  purposes  intrusted  to  it,  and  could  bind  it  by  employing  an 
architect  to  prepare  plaps  and  specifications  for  a  school-house  in  Washington  and  to  super- 
intend its  construction,  and  by  agreeing  to  pay  him  for  these  services.  District  of  Columbia 
V.  Cluss,  13  Otto,  70a 

§  2G01.  The  board  of  audit  in  the  District  of  Columbia  was  not  a  judicial  body,  and  its 
finding  could  neither  validate  nor  invalidate  a  claim  presented  to  it.    Ibid. 

§  20i)2.  City  of  Washington. —  The  provision  in  the  charter  granted  by  congress  to  the  city 
of  Washington,  allowing  it  to  draw  a  lottery  for  public  improvements,  does  not  authorize  the 
sale  of  lottery  tickets  in  any  state  in  which  the  sale  of  such  tickets  is  forbidden  by  the  state 
law.     Cohens  V.  Virginia,  6  Wheat.,  440. 

g  2603.  Under  the  act  for  the  collection  of, taxes  in  Washington,  a  part  of  a  lot  may  be  sold 
for  taxes  if  they  a^rued  on  such  part.    Ronkendorff  v.  Taylor,  4  Pet.,  361. 

§  2604.  All  primary  agreements,  no  mistake  therein  being  alleged,  are  merged  in  the  final 
conveyance  of  the  proprietors  of  land  foriping  the  site  of  Washington,  D.  C.  to  the  governor, 
this  conveyance  being  "  for  the  use  of  the  United  States  forever;'*  the,  title  of  the  United 
States  in  the  lands  conveyed  by  them  is  in  fee  simple,  and  the  United  States  can  empower 
the  corporati(m  of  Washington  to  sell  sucii  lands  in  connection  with  municipal  improve- 
ments. The  original  proprietors  or  their  representatives  have  no  interest  therein.  Van  Ness 
V.  Washington,*  4  Pet.,  232. 

§  2605.  The  fees  of  the  coroner  of  Washington  county,  and  of  the  juries  and  witnesses  who 
attend  at  his  summons  upon  an  inquest  .held  in  that  county^  and  which  cannot  be  made  out 
of  the  assets  of  the  decedent,  are  payable  by  the  leVy  court  of  said  county,  and  not  by  the 
treasurer  of  the  United  States.    Lsvy  Court  v.  Coroner,  2  WalL,  501. 

§  2606.  Under  the  act  of  congress,  May  7, 1822,  concerning  public  reservations  in  Washing- 
ton city,  the  representatives  of  former  proprietors  can  sue  in  equity  only  for  the  proceeds  of 
the  sales  under  the  act.    Van  Ness  v,  Washington,*  4  Pet.,  232, 

§  2607.  A  sale  of  a  number  of  lots  in  the  city  of  Washington,  to  pay  taxes»  after  two 
of  them  had  been  sold  for  enough  to  pay  all  dues,  is  illegal  and  void ;  and  this,  although 
the  city  had'a  discretion  to  sell  each  lot  for  the  tax  on  each.  Mason  v.  Fearson,*  9  How,, 
248. 

§  2608.  Under  the  act  incorporating  the  city  of  Washington  unimproved  property  may  be 
sold  for  taxes  without  exhausting  the  personal  property  of  the  resident  owner.    Thompson  v. 
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Boe,*  23  How.,  423.    And  it  Is  not  material  that  the  city  ordinance  direota  a  levy  first  on  per- 
sonal property,  unless  the  owner  consents  to  the  contrary.    Ibid,  . 

g  2003.  Ck)ngress  may  confer  upon  the  city  authorities  of  Washington,  D.  C,  power  to 
assess  upon  adjacent  proprietors  of  lots  the  expense  of  repairing  streets.  Willard  v.  Pres- 
bury,*  14  Wall,  676. 

§  2010.  Where  the  proper  officers  of  Washington  city  issue  a  permit  for  the  erection  of 
certain  buildings,  a  clear  case  of  departure  from  the  permit  or  danger  to  the  public  must  be 
made  out  before  the  party  having  such  permit  can  be  arrested  in  the  midst  of  the  construc- 
tion of  his  buildings  and  required  to  tear  down  or  remove  them.  Dainese  v.  Cooke,*  1  Otto, 
580. 

§  2011.  The  act  of  Maryland  which  authorizes  the  commissioners  of  the  city  of  Washing- 
ton to  resell  lands  for  the  default  of  payment  by  the  first  purchaser  contemplates  a  single 
resale  only,  and  by  that  resale  the  power  given  by  the  act  is  executed.  Another  sale  cannot  be 
made  to  meet  a  default  in  the  payment  of  purchase  money  by  a  subsequent  buyer.  Oneale 
v.  Thornton,*  6  Cr.,  58. 

§  2012.  The  commissioners,  by  reselling  the  property  and  conveying  it  to  the  purchaser  (an 
act  to  be  justified  by  no  state  of  things  but  the  nullity  of  the  previous  sale),  have  not  left 
themselves  at  liberty  to  maintain  the  continuing  obligation  of'  that  sale,  and  a  subsequent 
purchaser,  by  setting  up  this  defense  to  an  action  upon  his  promissory  note  given  for  the  prop- 
erty, has  affirmed  the  title  of  the  last  purchaser.    Ibid. 

g  2018.  Levy  conrt  of  the  city  of  Washington.—  On  a  difference  of  opinion  existing  be- 
tween the  corporation  of  Washington  and  the  levy  court,  as  to  whether  certain  items  charged 
by  the  levy  court  in  their  account  against  the  corporation  of  Washington  were  or  might  be 
called  general  expenses  and  applicable  to  the  whole  county,  it  appeared  that  the  amount 
charged  for  the  attendance  of  the  members  of  the  levy  court  was  the  amount  to  which  they 
were  entitled  for  compensation  while  engaged  in  the  discharge  of  their  duties,  and  that  there 
was  no  evidence  as  to  how  long  they  were  engaged  in  the  general  business  of  the  county ; 
that  the  sum  charged  for  the  salary  of  the  clerk  was  the  whole  salary  to  which  he  was  enti- 
tled, and  that  there  was  no  evidence  aa  to  how  long  he  was  occupied  in  transacting  the  gen- 
eral business  of  the  county ;  that  the  advertisements  charged  were  for  calling  meetings  of 
the  levy  court ;  that  the  express  charged  was  to  summon  a  member  of  the  court  to  attend  a 
meeting;  that  the  rooms  charged  were  for  the  general  use  of  the  levy  court;  that  the  charge 
for  assessment  was  for  assessment  of  property  out  of  the  city  of  Washington,  preparatory  to 
laying  a  tax  upon  said  property ;  and  that  the  charge  for  commissions  on  collections  was  on 
the  collection  of  taxes  laid  by  the  levy  court  on  real  estate  in  said  county,  out  of  the  limits 
cf  the  city  of  Washington,  by  the  collector  of  taxes  appointed  by  the  levy  court.  By  an 
ace  of  congress,  February  24,  1804,  section  4  (2  Stat,  at  Large,  254),  it  was  enacted  that  **the 
levy  court  of  the  county  of  Washington  shall  not  hereafter  possess  the  power  of  imposing 
any  tax  on  inhabitants  of  the  city  of  Washington.''  Held,  that  all  the  items  were  properly 
general  expenses  and  ought  to  be  allowed,  except  a  charge  for  discounts,  which  was  dis- 
allowed.   Levy  Court  v.  City  of  Washington,  3  Cr.  C.  C,  175. 

§  2014.  The  levy  court  is  the  body  charged  with  the  administration  of  the  municipal  and 
financial  duties  of  Washington  county,  D.  0.  It  is  charged  with  the  duty  of  laying  out  and 
repairing  roads,  building  bridges  and  keeping  them  in  good  order,  providing  poor-houses, 
and  the  general  care  of  the  poor,  and  with  laying  and  collecting  the  taxes  which  are  neces- 
sary to  enable  it  to  discharge  these  and  otiier  duties,  and  to  pay  the  other  expenses  of  the 
county.  It  has  the  capacity  to  make  contracts  in  reference  to  any  of  these  matters  and  to 
raise  money  to  meet  its  contracts.  It  has  perpetual  succession.  Its  functions  are  those  which, 
in  the  several  states,  are  performed  by  *' county  commissioners,**  **  overseers  of  the  poor,*' 
"county  supervisors,**  and  similar  bodies  with  other  designations.  Nearly  all  the  funciiona 
of  these  various  bodies  or  of  any  of  them  reside  in  the  levy  court  of  Washington.  It  is  for 
all  financial  and  ministerial  purposes  the  county  of  Washington.  If  not  a  corporation  in  the 
full  sense  of  the  term,  it  is  a  quasi  corporation,  and  can  sue  and  be  sued  in  regard  to  any  matter 
in  which  by  law  it  has  rights  to  be  enforced  or  is  under  obligations  which  it  refuses  to  fulfil. 
(Citing  Inhabitants  v.  Wood,  18  Mass.,  192;  Bradley  r.  Case,  8  Scam.,  606;  Overseers  of  Pitts- 
burgh 17.  Overseers  of  Plattsburgh,  18  Johns.,  407;  Overseers,  etc.,  v,  Birdsale,  1  Cow.,  260; 
Jansen  v.  Ostrander,  1  Cow.,  670;  Commonwealth  v.  Qreen,  4  Whart,  598.)  Levy  Court  v. 
Coroner,  %  Wall.,  501. 

§  2015.  QeorgetowD. —  The  corporation  of  Georgetown  possesses  no  right,  title  or  interest 
in  the  waters  of  the  Potomac  river,  a  public  navigable  highway,  which  entitles  it  to  enjoin 
the  erection  of  an  aqueduct  over  the  river  as  a  nuisance  productive  of  special  injury  to 
Qeorgetown.    Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.,  01. 

^  2010.  Alexandria.—  The  separation  of  Alexandria  from  Virginia  had  no  effect  upon  con- 
tracts between  individuals  or  companies.    Insurance  upon  buildings  in  Alexandria  did  not 
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xseasBt  aithovgh  the  insorance  company  had  power  only  to  insure  in  Virginia.  E[om  «. 
Mutual  Assurance  Society,  G  Gr..  IS^. 

^  201 7.  The  corpozatioti  of  Alejou&dria  has  power  to  tax  lands  cf  noa-residants.  Alexander 
V,  Mayor  of  Alexandria,^  Cr.,  1. 

§  2t>18.  The  corporate  limits  of  Alexandria  include  lots  laid  off  within  certain  bounds  fixed 
hj  JHw,  whether  divided  into  liaif-acre  lots  or  not.    Ikid, 

§  2(»10.  Taxes  on  lands  of  non-residents  in  the  ocnporation  of  Alexandria  cannot  be  rs- 
covered  by  motion,  unless  it  appears. that  tUe4>wner  is  the  holder  of  »o  other  property  in  the 
town.    Ibid. 

§  2C20.  In  the  city  of  Alexandria,  D.  C,  a  purchaser  of  property  is  not  liable  for  taxes  as- 
sessed upon  it  before  he  liecaoie  the  owner  ci  such  proper^.  Common  Coaacil  of  Alex- 
andria V.  Preston;*  6  Or.,  .68. 

§  2621*  Neir  Orleaas.—  All  the  apaoe  of  ground  between  the  front  line  of  the  houses  of  the 
city  of  Naw  X)rieflns>a&d  the  Miasissippi  river  was  shown  vpon  the  plans  of  the  city  prepared 
by  the  Western  Company  (who  derived  their  rights  from  the  king  of  France)  as  a  "  quay." 
This  fact,  together  with  public  use  of  such  ground  for  more  than  a  century,  operates  as  a 
dedication  of  such  apace  to  the  public.    New  Orleans  v.  United  States,  10  PeL.  717. 

§.2022.  Neither  the.fee  lOf  the^uay;iD.N«w  Orleaas^nor  the  ^«ight  ^o '  rcsgnlate  itsfvae,  mn 
vested  in  the  XJnksd  Statss.    Jbid. 

^  2028.  A  batture  in  New  Orleans  isa  levee  or  bank  of  the  Miasissippi  river.  New  Orleans 
V.  Morris,*  3  Woods,  115. 

§  2624.  The  rigitts  of  the  dty  of  New  Orleans  were  in  no  wise  affected  by  the  cession  of 
New  Orieaas  ^y  Franoe  to  Spain.    New  Orieansv.  United  Stotes.  10  Pet.,  719. 

§  2025.  The  eights  of  the  city  .of  New  Orleans  to  the  quay  upon  tlie  Mississippi  rirer,  and 
«ocreiiioBatheBeto,*w«re  sotileatopyed  by  the  permissions  given  certain  peiaona  by  the  Span- 
ish governor  to  erect  buildings  thereupon,  such  erections  not  being  inconsistent  with  the 
public  use  of  auch  jquay .    Ibid, 

Consult  the  cross-refereoees  at  the  beghuiing  of  the  subject  As  to  the  JurisdictitHi  of  tbe 
Federal  Courts  when  a  corporation  is  a  party,  see  Coubk. 
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The  finll-flMe  flgures  refer  to  cases  In  full,  the  others  to  digest  matter, 

ABATEMENT. 

when  it  cannot  be  shown  that  the  plaintiff  not  the  real  party  in  interest.    Corp.»  §  1489. 

ACXJOED. 

must  be  executed ;  executory  agreement  not  an  accord  and  satisfaction.    Corp.,  §  2218. 

ACCRETION. 

corporation  may  get  title  by.    Corp.,  §  2580. 

ADMIRALITY. 

municipal  ordinances  as  to  running  vessels,  effect  of.    See  Municipal  Corporations,  6. 

ADMISSIONS. 

made  in  equitable  proceeding,  certified  by  clerk,  are  part  of  record.    Corp.,  §  185. 

otherwise  at  law.    Id. 

of  trustees,  questionable  whether  finding  as  an  estoppel.    Corp.,  §  187,  p.  108. 

AFFIDAVIT. 

corporation  cannot  make;  must  be  by  officer.    Corp.,  §  3515. 

AGENTS  OF  CORPORATIONS.    See  Contracts  of  Corporations;  Foreign  Corporations,  8. 
may  verify  petition  of  corporation;  need  not  be  officer.    Corp.,  §757. 
may  be  authorized  by  directors  having  power  to  do  same  acts.    Uorp.,  §  760. 
may  bind  company  by  parol.    Corp..  g§  762,  708. 
recall  of  j>ower  by  company  is  ineffectual  unless  third  persons  have  notice  thereof. 

Corp.,  §^764. 
having  power  to  act  for  company,  not  personally  liable  to  one  knowing  agency.    Corp., 

§770. 
agent  of  corporation  existing  in  two  states,  who  is.    Corp.,  §§  1119,  1175-76. 
acts  binding  without  written  minute  thereof.    Corp.,  §  858. 

appointment;  authority  of  attorney  to  appear  for,  and  not  be  under  seal ;  rule  same  as 
in  case  of  an  individual  party,    dorp.,  §  1928. 
when  minutes  admissible  to  show.    Corp.,  §  1948. 
ratification;  unauthorized  loan  ratified  by  corporate  failure  to  disavow,  after  notice  to 
president  and  demand  of  payment.    Corp.,  §  758. 
by  taking  benefit  of  unauthorized  act.    Corp.,  §§  759,  761. 

by  board,  by  resolution  asserting  impossibihty  of  compliance,  and  seeking  release. 
Corp.,  §  765. 

ALEXANDRIA. 

powers,  rights  and  limits.    Corp.,  §§  2616-20. 

APPEALS. 

admissions,  certified  by  derk,  considered  on.    Corp.,.§  185. 

ARCHITECT.    See  Municipal  Contracts, 

ARKANSAS. 

constitutional  provision  as  to  double  liability  of  stockholders  considered.     Corp., 
g§170,17L  ^ 

ARTICLES  OF  INCORPORATION. 

need  not  be  filed  with  secretary  of  state.    Corp.,  §§  84,  85,  58,  898-900* 
failure  to  file  insisted  on  only  by  state.    O^rp.,  §  86. 

ASSESSMENTS. 

payments  on  void  stock  not  set  off  against  call  on  valid.    Corp.,  §  162. 

as  regards  creditors,  non-assessable  stock  cannot  be  issued.    Corp.,  g§  140, 164, 198. 

a  court  of  et^uity  may  call  in  unpaid  subscription.    Corp.,  g  166. 

bona  fide  assignee  of  shares  taken  as  full  paid  not  subject  to  call.    Corp.,  §  169. 

representation  that  stock  not  subject  to,  to  subscriber,  unavailiog.    Corp.,  S^  191,  192. 

agreement  for  non-assessment  binds  companv,  but  not  creditors.    Corp.,  §  198. 

by  directors,  presumed  lawful  till  contrary  shown.    Corp.,  §§  94,  225. 

may  be  made  for  debts,  though  charter  provides  only  for  '*  losses."    Corp.,  §  289. 

a  call  is  a  condition  precedent  to  an  action  for  subscriptions.    Corp.,  §  240. 

*  Prepared  by  A.  L.  Sanbobn,  Esq.,  of  Madison,  Wisoonsln. 
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ASSESSMENTS—  continued 

authority  to  directors  to  take  care  of  and  manage  corporate  interests  and  concerns  does 

not  authorize  assessments.    Corp.,  §  242.  ^ 
expediency  of,  not  inquired  into.    Corp.,  §  245. 
compromise  betwe'^n  members  and  company  as  to  validity  of,  held  collaterally  binding. 

Corp.,  §  246. 
heirs  of  member  liable  for,  so  far  as  they  have  received  his  assets,    Corp.,  §  247. 
court  may  make;  assessment  for  restoration  of  unearned  insurance  premiums.    Corp., 

§248. 
equity  will  make  call  without  action  of  company  or  members.    Corp.,  §§  249-^0. 
so  of  bankruptcy  court.     Corp.,  §§  251-53,  255-360. 

such  assessments  not  collaterally  impeached.     Corp.,  g  256. 
while  the  court  may  make  the  call  the  assignee  cannot  bring  a  bill  against  the 
stockholdei's  for  unpaid  subscriptions.     Corp.,  g  255 :  contra^  §§  141, 151,  248. 
stockholders  are  before  the  court,  notice  before  suit  uimecessary.     Corp.,  i$  260. 
made  after  stockholder  is  bankrupt,  for  the  purpose  of  forfeiture.    Corp.,  §^  312. 
unregistered  shareholder  paying  first  call  estopped  to  pay  second.     Corp.,  §  494. 
such  transfer  carries  duty  to  pay  calls,  as  between  the  parties.    Corp.,  §  494* 

ASSIGNEE. 

for  benefit  of  creditors,  of  railway,  not  liable  for  using  patent  passed  to  him  by  the  as- 
signment.   Corp.,  §  1726. 
of  chose  in  action,  who  not.    Corp.,  §§  880,  699. 

ASSIGNMENT  OF  ERRORS, 
how  made.    Corp.,  §  173. 

ATTACHMENT. 

will  not  lie  for  debt  not  due,  or  contingent  debt.     Corp.,  §  481. 
superior  to  subsequent  receivership.    Corp.,  §  1458. 

ATTORNEY. 

may  appear  for  corporation  in  same  manner  as  for  individual.    Corp.,  §  1928. 

AUCTIONEER.    See  Licenses, 

ix)wer  to  license  and  bind  not  inherent  in  municipality.    Corp.,  §  2090. 

AUTHENTICATION.    ^eQ  Evidence. 

AUTHORITIES  REVIEWED. 

as  to  set-off  by  stockholders.     Corp. ,  §  228. 

liability  of  shareholder  for  unpaid  subscription.    Corp.,  §  389. 

as  to  e<]uitable.  jurisdiction  in  corporation  cases.    Corp.,  §565. 

as  to  right  of  shareholders  to  sue  on  the  cause  of  action  of  the  corporate  body.    Corp., 
§§  578-584. 

as  to  following  and  applying  unpaid  stock  subscriptions.    Corp.,  g  694. 

construction  of  restrictions  on  powers  of  foreign  corporations.     Corp.,  §  1153. 

as  to  consolidation  of  companies  where  some  possess  immunities  not  subject  to  re- 
peal.   Corp.,  §  1387. 

as  to  dissolution  of  corporations.    Corp.,  §  1446. 

as  to  municipal  warrants  as  bills  of  exchange.     Corp.,  §  1990. 

as  to  scire  faciaa  to  revive  judgment  against  one  municipality  succeeding  another. 
Corp.,  §  2210. 

B. 

BAILMENT. 

borrower  of  securities  not  compellable  to  return  them  specifically ;  measure  of  dam- 
ages for  non-return  what.    Corp..  §§  2136,  2218-15. 

BALTIMORE. 

may  be  trustee  of  charity.    Corp.,  §§  2092-28. 

BANKRUPTCY. 

assignee  represents  creditors  as  well  as  bankrupt.    Corp.,  §g  141, 151,  1052. 

promise  to  petitioner  that  his  debt  shall  be  paid  does  not  avoid  proceedings.    Corp., 

§  22. 
circuit  judge  may  act  for  district  judge  in.    Corp. ,  §  28. 
proceedings  deemed  matters  of  record.     Corp.,  §  178. 
court  may  call  in  unpaid  subscription.     Corp.,  §§  251-260. 
directors  cannot  authorize  filing  petition  in,  by  corporation.    Corp.,  §  748. 
how  corporation  may  institute  proceedings  in.    Corp.,  §§  1021-25. 

BANKS. 

'  liability  for  negligence  of  officers  in  permitting  a  transfer  of  stock  by  an  ezecator  is 
fraua  of  his  ceSui  que  trust    Corp.,  §§  478-79. 
transfer  of  stock;  lien  on  shares;  see  Snareholders^  2,  a;  Stock,  1. 
powers  of ;  see  Poioers  of  Corporations. 
buying  bills  of  exchange  not  a  franchise.    Corp.,  §  1184. 
banking  a  common  law  right  of  individuals.    Corp.,  §  1185* 
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BATTURE.    See  Louisiana;  Municipal  Carporaiions,  8 ;  Municipal  Debts;  New  Orleans, 

BILL  OF  EXCEPTIONS. 

in  district  court,  examined  on  writ  of  error;  requisites  of.    Corp.,  §§  172, 1 73. 

BILLS  AND  NOTES.    See  P^rivers  of  Corporations,  1,  e. 

note  given  by  corporation  after  expiration  of  charter  is  not  void.    Corp.,  §  70. 
given  for  shares,  wlien  consideration  fails.    Corp.,  §  270. 
forfeiture  of  stock  is  a  failure  of  consideration.    Corp.,  g  271. 
purchase  of,  not  a  franchise.    Corp.,  §  1184. 

BOARDS  OF  SUPERVISORS.    See  Counties;  Municipcd  OJ^ers. 

an  oifer  of  reward  in  name  of  board,  signed  by  chairman,  is  the  act  of  the  board. 

Corp.,  g§  1957,  1978. 
are  not  courts.    Corp.,  §  2473. 
action  at  meeting  irregularly  called,  enjoined.    Corp.,  §  2474. 

BONA  FIDE  HOLDER. 

of  shares,  entitled  to  what  protection.    Corp.,  g§  156-57;  pp.  65.  07;  §§  108,  167-68. 
protected  against  fraud  of  corpoi*atQ  officer;  corporation  estopped.    Corp.,  §  7(59. 
corporate  ofl^cer  cannot  be  in  private  capacity,  as  against  defeuses  known  to  him  offi- 
cially.   Corp.,  §779. 
for  value,  one  takmg  bonds  for  his  labor  is.    Corp.,  §  1000. 

not  protected  against  equities  in  case  of  municipal  warrants  and  the  like.     Corp., 
§§  1962.  1985,  2038. 
See  Counties,  8. 

BONA  FIDE  PURCHASER. 

without  notice  \  a  former  shareholder  is  not  when.    Corp.,  §§  1034,  1043. 

BONDHOLDERS. 

of  railroad  bonds,  rights  of  conflicting,  determined.    Corp.,  §§  6,  20-26. 
when  may  sue  to  enjoin  wrongful  use  of  land  grant.    Corp.,  g§  639,  640. 

BONDS.    See  Bondholders;  Municipal  Bonds. 

guaranty  by  state,  of  bonds  payable  in  lawful  money,  not  affected  by  company*8  agree- 
ment to  pay  in  coin.    Corp.,  §  25. 

receiver  may  be  authorized  to  raise  money  to  preserve  trust  fund.    Corp.,  g  26. 

borrower  not  obliged  to  return  in  specie;  measure  of  damages.  Corp.,  §§2136,  2218- 
2215. 

maturity  means  time  principal,  not  interest,  becomes  due.    Corp.,  §  1616. 

holders  guarantying  payment  of  rent  thereby  consent  to  its  prior  payment.  Corp., 
§  1717. 

BOOKS. 

corporate,  admissible  to  show  holding  of  stock.    Corp.,  S  1 74. 
minutes  of  meeting  inadmissible  to  show  what.    Corp.,  §  729. 

Bounties. 

for  recruits,  municipal  corporations  have  no  implied  power  to  contract  for  or  pay. 
Corp.,  §  1953,  1975. 

BOWDOIN  COLLEGE. 

visitatorial  rights  over.    Corp.,  §  1852. 

rights  of  legislatura  as  ta    Corp.,  §§  1358-1357. 

BRIDGES.     See  Streets,  3. 

repeal  of  charters  for;  exclusive  rights;  ferries.    Corp.,  §§  1418-1424. 

BRITISH  CORPORATIONS.    See  Foreiffn  Corporations,  6. 

BY-LAWS.    See  Municipal  Corporations, 

a  contract  between  company  and  members,  how  construed.    Corp.,  §  601« 


C. 


CALIFORNIA. 

statute  as  to  shareholders'  liability  construed.    Corp.,  §  416. 
assessments  on  mining  shares  in.    Corp.,  §  243. 
assent  of  to  Pacific  railroads  acts.    Corp.,  §  1641. 

CALL3.    See  Assessments* 

CANAL  COMPANIES.    See  Powers  of  CorporatioTis,  3,  jp, 
charter  as  to  taking  tolls  construed.    Corp.,  §  1871. 

CANALS. 

liistory  of  considered.    Corp.,  §  15S7. 

CAPITAL  STOCK.    See  Stock. 

bond  given  by  savings  bank  to  secure  depositors  cannot  be  considered  as.    Corp.,  §  559. 
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CASES  REVIEWED.    See  Authoritiea  HeviewBd, 

CENTENNIAL  BOARD  OF  FINANCE. 

appropriation  to  by  the  government,  and  final  division  of  assets.    Corp.,  §  1951. 

CHARGES. 

of  railroads,  regulation  of,  see  Regulation  and  Control  of  Corporations^  2, 

CHARITIES. 

equitable  doctrine  of  control  of  inapplicable  when  donation  made  on  express  conditions, 

Corp.,  §  188. 
municipsOity  may  be  trustee  of,  see  Municipal  Corporations, 

CHARTER.    See  Municipal  Corporations, 

contract  formed  by  acceptance  of ;  latter  presumed,  unless  some  formal  act  required. 

Corp..  §§  37,  38. 
is  a  public  act,  when.    Corp.,  §  40. 

assent  of  those  having  rights  under,  implied.     Corp.,  §  89. 

municipal,  not  a  contract.    Corp.,  g§  2129.  2191-2193,  2198.  2202,  2229,  250S-12. 
need  not  be  a  grant  to  a  person  in  esse,    Corp.,  §  10. 
repeal  of,  see  Regulation  and  Control  of  Corporations, 

CHESAPEAKE  AND  OHIO  CANAL  COMPANY. 

charter  held  adopted  by  congress.    Corp.,  g  1789. 

CHICAGO.    See  Rlinois, 

power  to  contract ;  ten  years  gas  contract  void ;  acquiesence.    Corp.,  §§  2295-90. 

CHOSE  IN  ACTION.    See  Jurisdiction, 

CINCINNATI.    See  Ohio. 

may  be  trustee  of  charity.    Corp.,  §§  202^28. 

CITIES.      See  Licenses;  Municipal  Corporations;  Municipal  Creditors;  Municipal  Debts; 
Municipal  Taxation;  Streets. 
mayor,  acting  as  agent  of  city  council,  may  bind  by  agreement.     Corp.,  §  1974,  p.  793. 
power  of  to  loan  its  bonds  to  pay  contractor.    Corp.,  ^  2216. 

contract  for,  between  city  and  contractors,  construed.     Corp.,  §§2113-23,  2136-41. 
guaranty  of,  that  others  shall  pay  city  debt,  not  avoided  by  judgment  that  latter  are  not 

Uable.     Corp.,  §  2219. 
not  compelled  to  pay  extra  counsel  fee  when.    Corp.,  §  2222. 

CITIZENSHIP  OF  CORPORATIONS.    See  Foreign  Corporations,  2;  Interstate  Corpora- 
tions;  Jurisdiction. 
not  a  citizen  within  federal  constitution  preserving  immunities  of  citizens.     Corp., 
§§  16,  1191,  1193,  1889. 
a  state  may  therefore  prohibit  or  regulate  foreign  corporations  doing  business 

within  its  territory.    Corp.,  §§  1193-94. 
nor  within  fourteenth  amendment.    Corp.,  g  1190. 
of  foreign  corporations,  see  Foreign  Corporations. 
is  a  citizen  for  purposes  of  enforcing  rights.     Corp.,  g  1192. " 
consolidation  of  Iowa  and  Missouri  corporations  made  new  company  a  citizen  of  each 

state  as  to  federal  jurisdiction.    Corp.,  §g  1516,  1574. 
not  a  citizen  in  the  ordinary  sense.    Corp.,  §  1574. 

residence  as  affecting  federal  jurisdiction;  corporation  not  served  without  state  creat- 
ing it.     Corp.,  ?;§  1880-81. 
is  where  it  does  business  and  where  corporators  reside.    Corp.,  §  1882. 
of  inter-state  corporation.    Corp.,  §  1883. 
resides  where  created.    Corp.,  g  1884. 
though  it  operates  chiefly  in  another  state.     Corp.,  §  1885. 

not  necessarily  where  members  live,  but  where  its  principal  office  is.     Corp.,  §  1886. 
members  conclusively  presumed  to  reside  where  the  company  has  its  legal  existence. 
Corp.,  §  1887. 

COLLATERAL  SECURITY. 

holder  of  stock  as,  having  its  legal  title,  liable  as  a  shareholder.    Corp.,  §§461,  500, 501. 
loan  of  securities,  see  Bailment. 

COMITY. 

rule  of  applies  to  inter-state  enforcement  of  shareholders^  liability.    Cbrp.,  §  869. 
of  states  to  each  other.    Corp.,  §§  1128-29. 

COMMERCE. 

insurance  is  not.    Corp.,  §  16. 

COMPETITION.    See  Wharfinger;  Corp.,  §§  1968,  1992. 

CONDEMNATION.    See  Eminent  Domxiin. 

CONDITION  PRECEDENT. 

to  corporation,  when  payment  of  fee  is.    Corp.,  §  44. 
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CONDITION  SUBSEQUENT. 

breach  does  not  dissolve  corporation ;  waiver  of  breach.    Corp.,  §§  47,  48. 

CONFLICT  OF  LAWS.    See  Foreign  Corporations;  Inter-state  Corporations. 

law  of  owner's  domicile  controls  transfer  of  personal  property.    Corp.,  §  484. 

CONNECTICUT. 

special  character  of  legislation  as  to  insurance  companies.    Corp.,  §  1811. 

CONSIDERATION. 

shares  a  good ;  forfeiture  of  shares  a  failure  of.    Corp.,  §§  27(V-72. 

CONSOLIDATION  OF  CORPORATIONS.    See  Railway  Companies,  8. 

effect  of  on  rights  of  shareholder.     Corp.,  §  S34. 

must  be  of  two  existing  companies ;  void  if  one  to  exist  only  after  consolidation.  Corp., 
^  830,  831,  919. 

dissolves  old  companies  and  creates  a  new  one.    Corp.,  §§  832,  920. 

capacity  of  new  company  may  be  raised  on  demun'er,  when.    Corp.,  §  917. 

how  new  company  formed  from  old  ones.     Corp.,  §  1385. 

effect  of,  where  some  of  the  old  companies  possess  immunity  from  taxation.  Corp., 
^§  1887, 1874. 

effect  when  one  of  the  former  companies  not  subject  to  **  reserved  power,"  see  Regula- 
tion and  Control  of  Corporations,  2. 

not  within  ordinary  powers  of  railroad  companies.     Corp.,  ^g  1500,  1559-60. 

of  railroads,  permitted  and  encouraged  in  Illinois.    Corp.,  §  1561. 

legislative  permission  to  essential.     Corp.,  §  1793. 

discharges  non<consenting  shareholders.    Corp.,  §  1871. 

discharges  guaranty  as  to  future  value  of  stock,  if  assented  to  by  promisee.  Corp., 
§  1872. 

new  company  liable  for  old  debt,  when.    Corp.,  §  1875. 

act  for,  valid.     Corp.,  §  1874. 

of  inter-state  companies,  effect  of.    Corp.,  §  1876. 

transfer  of  property  and  liability  of  new  company.    Corp.,  §§  1877-78 

new  company,  fraudulent  transfer  to;  liability  of.    Corp.,  §  1879. 

of  municipalities,  see  Succession  of  Corporations, 

CONSTITUTIONAL  LAW.    See  Judicial  Power;  Regulation  and  Control  of  Corporations, 

the  federal  constitution  is  supreme  so  far  as  the  people  have  made  it  so.  Coi*p., 
g§  569-70. 

relation  of  states  and  general  government.    Id, 

restrictions  on  the  states.     Corp.,  §  571. 

right  of  to  sue  in  federal  courts  considered.    Corp.,  §  572. 

statute  not  declared  void  except  in  a  clear  case.    §>^  1802,  1624. 

as  to  ** reserved  power"  of  repeal  of  charters,  see  Regulation  and  Control  of  Corpora- 
tions, 2. 

1.  Trial  by  Jury. 

eminent  domain ;  commissioner  may  assess  damages  in  New  Jersey.    Corp.,  §  1703. 

2.  Provisions  Affecting  Corporations  ;  act  requiring  two-thirds  vote  to  create  corpora- 

*tion  does  not  inhibit  genei'al  law  of  incorporation.     Corp.,  ^  9. 

prohibition  to  create  by  special  act,  not  infringed  by  acts  conferring  new  franchises, 
authorizing  change  of  line  of  road,  etc.     Corp.,  §§  41-43. 

constitutional  provision  in  Arkansas  as  to  double  liability  of  shareholders  held  not  self- 
executing.    Corp.,  §§  170, 171. 

not  self-enforcing,  require  appropriatie  legislation.    Corp.,  g  866. 

increasing  stockholders'  liability,  not  accepted  by  company,  ineffectual.     Corp.,  §  422. 

as  to  charges  of  railways  and  repeal  of  charters,  see  Regulation  and  Control  of  Corpo- 
rations, 2. 

municipal  corporations;  city  cannot  charge  fee  for  vessels  entering  and  leaving  port, 
Corp.,  g§  2013-14. 

8.  Uniformity  of  General  Laws.    See  Municipal  Taxation. 
regulation  of  railway  charges  valid.    Corp.,  §  1777. 

city  by-law  prohibiting  colored  persons  from  selling  perfumery,  void.    Corp.,  §§  2034, 
2074. 
regulating  colored  persons,  upheld,  being  inapplicable  to  free  persons.    Corp.. 
§§  2032^33. 

4  Impairing  Contract  Obuoations. 

as  to  repealing  charters,  etc.,  see  Regulation  and  Control  of  Corporations. 

not,  to  hold  repeal  of  double  liability  of  stockholders  releases  subsequent  subscribers  to 

prior  stock.    Corp.,  ^  356,  895. 
nor  to  pass  individual  liability  act,  changing  articles  pursuant  to  previous  law.    Corp., 

§432. 
repeal  of  charter  provision  for  members*  individual  liability,  void.    Corp.,  g  424. 

a  bank  charter  providing  mode  of  taxation  a  contract ;  a  subsequent  inconsistent 
constitution  or  law  is  void.    Corp.,  g§  557,  578. 
corporate  o$cer  holding  during  good  behavior,  statute  fixing  term,  void.    Corp.,  §  719. 
repeal  of  ch^ter  cannot  be  made  to  divide  assets  among  members  as  against  creditors. 
Corp.,  §  1807. 
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CONSTITUTIONAL  LAW,  IMPAIRING  Contract  Obligations  —  continued. 

United  States  Cannot  by  law  impair  its  own  contracts,  or  deprive  corporations  of  their 

property,  except  by  due  process  of  law.     Corp.,  g§  1C25, 104:6, 1649. 
by  congress,  discussed.     Corp.,  §  1656. 

when  a  statute  is  part  of  a  contract,  state  decisions  not  followed.     Corp..  §  2153. 
municipal  contracts  not  impaired  by  subsequent  laws.    Corp.,  g§  2199,  2208.  22(>5. 
by-laws  withdrawing  property  from  the  reach  of  final  process.     Corp.,  §  2240. 

but  laws  continumg  exemption  of  property  through  a  change  of  form,  as  from 
waterworks  to  stock  therein,  valid.    Corp..  gs$  2148,  2240. 
legislature  cannot  repeal  laws  as  to  payment  of  municipal  debts,  or  take  away  power 
of  taxation.     Corp.,  g§  2266-^8. 
nor  change  mode  of  payment  so  as  to  impair  security.     Corp.,  §  2269. 
nor  mode  of  collection  of  tax.     Corp.,  §  2272. 
municipal  charters  are  not  contracts.     Corp..  g§  2129,  2191-98,  219S,  2202,  2229, 
2508-12, 

5.  Short  Limitation  Laws. 

cutting  down  period  to  ten  and  one-half  months  on  existing  causes  of  action,  valid. 
Corp.,  g§  412,  414. 

C.  Provision  as  to  Citizen's  Immunities. 

corporation  not  a  citizen  within  this  provision.    Corp.,  §  16, 

7.  Whether  Provisions  Selp-exkcuting. 

allowing  railroads  to  cross  each  other,  held  not.     Corp.,  §  1553. 

8.  Declaratory  Laws. 

construing  existing  statutes,  are  unconstitutional.    Corp.,  §  706. 

9.  Uniformity  of  Taxation. 

act  exempting  railroad  from  taxation,  void.     Corp.,  g  1416. 

10.  Commands  for  Legislative  Action. 

to  provide  for  securing  corporate  debts  by  shareholders'  liability  or  other  means,  permit 
repeal  of  individual  liability  laws.    Corp.,  §  709. 

11.  Restrictions  on  Power  to  Grant  Charters. 

do  not  take  away  power  to  amend  previously  existing  charters.    Corp.,  §  1402. 

12.  States  Emitting  Bills  of  Credit. 

power  of  bank  in  which  a  state  is  the  sole  stockholder  to  issue  bills,  questioned.    Corp.. 

§1827* 
a  state  as  a  shareholder  considered  as  an  individual ;    otherwise  the  bills  of  a  bank  of 

which  it  were  sole  member  would  be  state  bills  of  credit.     Corp.,  §  1897. 

18.  Interference  with  Inter-state  Commerce. 

regulating  railway  charges,  and  compelling  publication  of  rates,  valid.     Corp.,  §  1781. 
license  fee  upon  locomotives,  cars,  etc.,  void.     Corp.,  g  1791. 

CONSTRUCTION  AND  INTERPRETATION.    See  Definitions;  Statutes. 

of  provifiions  giving  power  to  corporate  officers,  see  Qffleers,  2,  c, 

of  charters  as  contracts,  see  Regulation  and  Control  of  Corporations,  2,  BL 

of  recruiting  contract.      Corp.,  g,:$  1954,  1976. 

debates  of  aldermen  not  resorted  to,  to  explain  tenns  of,  but  to  show^  general  purpose 
of,  an  ordinance.     Corp..  ^  2523, 

of  land  grant  provisions  as  to  use  of  road  by  the  U.  S.    Corp.,  ^  1590-91. 

of  powers  of  corporations  and  their  officers,  see  Corporations;  Municipal  Officers;  Offi- 
cers of  Corporations;  Railway  Companies, 

1.  Liberal  Construction. 

of  charter,  which  is  a  compact  by  the  government,  sharing  in  the  enterprise.  Corp., 
§  46. 

2.  As  Respects  Corporations.    See  Potcers  of  Corporations^  1 ;  Railway  Companies^  2, 

chai'ter  stricly  construed  in  proceedings  to  annul.     Corp..  §  27. 

but  liberally  regarded,  when  it  is  a  compact,  and  binds  the  state,  and  gives  it  an 
interest  in  the  enterprise,     Corp.,  §  4ft. 
provision  for  forfeiture  when  stock  should  be  held  by  less  than  five  persons,  construed. 

Corp.,  §56. 
"stock,"  before  subscription,  is  not  "property,"  and  means  only  the  right  to  receive 

subscriptions.     Corp.,  §§  119-132. 
what  is  capital  stock.     Corp.,  S§  28*3-85. 

power  given  to  directors  to  sell  property,  and  mortgage  the  road,  income,  resources, 
etc.,  does  not  embrace  stock  not  subscribed.     Corp.,  gj^  121,  123,  144,  147, 
in  Arkansas,  as  to  double  liability  of  shareholder.    Corp.,  §§  170,  171. 
of  provision  as  to  payment  for  capital  stock.     Corp.,  §  275. 
of  charter  provision  as  to  "  securmg  stock  "  by  the  company.     Corp.,  §  294. 
of  certificates  of  preferred  stock,  as  to  sharing  a  surplus  with  common  stock.    Corp., 

5$  «11. 
of  act  taxing  stock  dividends.    Corp.,  §  828. 

general  corporation  act  construed,  containing  limitation.     Corp.,  §  413. 
acts  providing  for  pro  rata  liability.    Corp.,  §  415. 
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CONSTRUCTION  AND  INTERPRETATION.  As  Respects  Corporations— continued, 
provisions  as  to  transfer  of  stock,  see  iS^ocA;. 
as  to  company's  lien  on  stock,  see  Stock. 
as  to  preferred  stock,  see  Preferred  Stock. 
'*net  earnings"  what.    Corp.,  §  562. 
provision  requiring  annual  report  in  January  means  once  every  January.    Corp.,  §§  678, 

705« 
*'  may  levy,*^  in  statute  as  to  municipal  taxes,  is  mandatory..    Corp.,  §  2271. 
of  by-laws.     Corp.,  §  601. 

a.  Strict  construction;  of  organization  of  corporation,  in  proceedings  to  annul.    Corp., 
§27. 
of  penal  laws  for  liability  of  corporate  officers.    Corp.,  §§  682,  710,  711. 

8.  Op  contracts.    See  Contracts;  Contracts  of  Corporations;  Municipal  Contracts;  Streets. 
between  city  and  contractors.     Corp.,  ^§  3118-43. 
of  gas  contract,  with  city.    Corp.,  §  2078.    See  Chicago. 
by  acts  of  the  parties,  upheld  if  possible.     Corp.,  §  2056. 

CONSTRUCTION  CONTRACTS.    See  Officers  of  Corporations,  6;  Railivay  Companies,  11. 

CONTRACTS. 

obligation  of,  see  Constitutional  Law,  4;  Regulation  and  Control  of  Corporations,  2. 
formed  by  acceptance  of  charter.    Corp.,  g  37. 

municipal  charters  are  not,  see  Charters, 
how  partly  executed  can  be  rescinded,    Corp.,  §  880. 
as  afifected  by  illegality,  see  Usury. 
le^al  bv  law  of  state  where  made,  valid.     Corp.,  §  870. 
with  illegal  condition,  not  enforced ;  how  property  acquired  under,  dealt  with  in  equity. 

Corp.,  g§  814.  880. 
illegality  in,  relating  to  telegraph  lines,  as  to  special  privileges  to  some  of  the  persons. 
Corp.,  §§  816,  889,  893-iK)0. 

not  to  oppose  passage  of  bill,  not  enforceable  in  equitv.     Corp.,  g  1720. 

only  partly  executed,  may  be  rescinded.     Corp.,  85,  185, 136. 
continue  Dinding,  though  specific  mode  of  discharge  prove  unavailable.     Corp.,  g  2220. 
not  wholly  void  for  provision  for  payment  in  unauthorized  bonds.    Corp..  §  2356. 
though  partly  ultra  vires,  valid  in  part;  damages  for  breach.     Corp.,  §  2357. 

CONTRACTS  OF  CORPORATIONS.    See  Municipal  Contracts;  Municipal  Debts;  Railway 
Companies,  4. 
as  to  corporate  acts  and  contracts,  see  Powers  of  Corporations. 
impairing  obligation  of,  see  Constitutional  Law. 

power  of  officers  to  contract  with  company,  see  Officers  of  Corporations,  6. 
net  ween  railway  and  telegraph  companies;  void  provision  against  allowing  rival  line 

built  held  not  to  avoid  the  whole  contract.     Corp.,  (^  1016. 
provision  for  free  messages  by  railroad  officials  void;  rescission.     Corp.,  g§  813,  816, 

819,  888,  898,  900,  1017. 
giving  exclusive  right  to  build  telegraph,  void.    Corp.,  §  1018. 

between  railroad  and  construction  company,  held  fraudulent  and  void.     Corp.,  §  988. 
railway  granting  privileges  beyond  termination  of  its  charter,  whether  void  in  toto  or 

only  beyond  charter;  but  neither  party  can  declare  contract  void.     Corp.,  ^  1020. 
what  stock  entitled  to  vote  on  question  of  sale  of  property.     Corp.,  gg  1031,  1040. 
guaranty  of  dividends  to  another  corporation  is  not  enforceable  by  its  stockholders. 

Corp.,  p  1035,  1044-45. 
contract  bv  letters  not  consummated  by  unsigned  note  sent  to  opposite  partv.    Corp., 

§  lOaO,  1040. 
made  only  in  the  method  prescribed  by  law.    Corp.,  §  1047. 

mortgage  authorized  only  oy  directors  acting  as  a  board,  and  not  sealed,  invalid.    Corp., 
§$  1038,  1049, 1053. 
not  good  as  equitable  mortgage.    Corp.,  g  1050. 
validity  of  presumed,  when  power  to  make  conceded.    Coi*j\,  §§  1059-60. 
made  in  violation  of  law,  void.     Corp.,  §  1061. 

irregularities  and  defects  not  taken  advantage  of  by  company  as  against  party  igno- 
rant of  them.     Corp.,  §  1062. 
should  be  executed  in  company *s  name  when  by  agent.    Corp.,  §  1063. 
by  parol,  within  scope  of  power,  by  agents,  are  valid.     Corp.,  §  1064. 
deed  not  avoided  by  agreement  containing  a  condition  subsequent,  when.    Corp.,  §  1065. 
contract  made  before  corporate  existence  may  be  ratifisd.    Corp.,  §  1066. 
effect  of  mortgage  of  road  on  prior  contract  to  pay  contractor  in  stock.    Corp.,  §  1067. 
formalities  required  for,  do  not  apply  to  implied  contracts.    Corp.,  g  1068. 
deed  must  have  corporate  seal  attached.    Corp.,  §  1069. 
only  contracts  required  to  be  sealed  need  have  seal  attached.     Corp.,  §  1071. 
seal  must  not  be  surreptitiously  affixed.    Corp.,  ^  1070. 
presumed  to  be  lawfully  affixed.    Corp.,  §  1072. 

not  conclusive ;  approval  of  bond  by  proper  officer  strengthens  the  presump- 
tion.   Corp.,  §  1073. 
evidence  that  counsel  of  corporation  treated  sealed  instrument  as  genuine,  is  admis- 
sible.   Corp.,  §1074. 
entirely  unnecessary  unless  nature  of  act  requires  it.    Corp.,  §  1075. 
agreement  held  valid  without  resolution  or  corporate  seal.    Corp.,  §  1076. 
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COPIES.    See  Evidence, 

CORPORATIONS.    See  Foreign  Corporations;  Consolidation  of  Corporations;  Succession  of 
Corporations;  Inter-state  Corporations. 

relations  to  the  state  or  government,  see  Eegidation  and  Control  of  Corvoratians;  Dia- 
solution  of  Corporations, 

as  citizens,  see  Citizenship  of  Corporations. 

estoppel  to  deny  corporate  capacity,  see  Estoppel;  Shareholders. 

liability  of  promoters  or  organizers,  see  SubscHptions. 

relations  to  subscribers  and  shareholders,  see  Shareholders;  Stock, 

powers,  see  Powers  of  Corporations;  Contracts  of  Corporations;  Agents  of  Corpora- 
tions; Officers  of  Corporations. 

relations  to  officers,  see  Officers  of  Corporations. 

liability  to  creditors,  see  Creditors  of  Corporations;  Shareholders,  5,  6 ;  Dissolution  of 
Corporations,  3 ;  Regulation  and  Control  of  Corporations,  10. 

corporations  for  some  but  not  all  purposes,  see  De  facto  Corporations;  Estoppel. 

power  of  officers  to  bind,  see  Officers  of  Corporations, 

equitable  jurisdiction  in  respect  to.     Corp.,  ^  565, 

construction  of  statute  providing  for  the  furnishing  of  water  free  in  cases  of  necessitr 
bj^  water  company.     Corp.,  §  1026. 

individual  changes  in  corporate  body  cannot  change  its  rights  or  liabilities.     Corp., 
§  1057. 

as  to  reserved  power  to  amend  or  repeal,  see  Regulation  and  Control  of  Corporations. 

charters  as  contracts,  see  Ibid. 

legislatures  may  make  internal  Improvements  by  means  of.     Corp.,  §  1847. 

monopoly,  what.     Corp.,  §  1848. 

charter  can  not  confer  peculiar  privileges  in  federal  courts.     Corp.,  §  1852. 

congress  has  implied  power  to  create.    Corp.,  §S  1855-66. 

devise  to  future  corporation  good  as  executory  devise.    Corp.,  §  1899. 
but  to  unincorporated  society  as  a  corporation,  void.    Corp.,  §  1900. 

state  decisions  as  to  powers  or  property  of  company  binding  on  federal  courts.    Corp., 
§§  1901-2. 
so  as  to  construction  of  charter.     Corp.,  §  1903. 

may  be  enjoined  as  an  individual.     Corp.,  g  1904. 

service  on  in  federal  courts,  how  made.    Corp.,  §  1916. 

the  presumption  is  that  the  trustees  of  a  corporation  were  its  promoters.     Corp.,  §  1996. 

how  insolvency  of  determined.     Corp.,  §  1941. 

relation  as  guarantor  to  prior  indorser.    Corp.,  §  1940. 
to  surety  on  bond  not  forfeited.     Corp.,  §  1939. 

presumption  of  title  to  property  as  between,  and  its  president.     Corp.,  §  1937. 

salvage  allowed  against  vessels  of.     Corp.,  ^  1942. 

accepting  franchise,  assutne  burdens  thereof.    Corp.,  §  1944. 

receiver  may  sue  in  another  state,  by  comity.    Corp.,  §  1925. 

1.  Creation,  Nature,  Name  and  Duration. 

act  declaring  association  a  body  corporate  and  politic  creates  a  corporation.    Corp., 
§§  1,  8-15. 

relation  of  shareholders  to  the  corporation.     Corp.,  §  197;  see  Shareholders,  2, 

ordinary  incidents  of.     Corp.,  §  8. 

no  objection  that  charter  is  not  a  grant  to  existing  person.    Corp.,  g  10. 

English  joint  stock  company  with  corporate  functions  held  a  corporation.     Corp.,  §  17. 
though  members  liable  like  partners,  and  power  to  sue  and  be  sued  wanting. 
Corp.,  ct§  18,  19. 

changing  corporate  name  not  creating  a  new  corporation.    Corp.,  g§  6,  20. 

organization  strictly  construed  in  proceedings  to  annuL     Corp.,  §  27. 

creation,  what  it  is.     Corp.,  §  23. 

nature  of  considered.    Corp.,  §  29. 

ordinary  incidents  of.     Corp.,  g  30. 

the  right  to  be  a  corporation  is  a  franchise,  independent  of  other  corporate  franchises. 
Corp.,  §  31. 

are  deemed  persons,  for  purposes  of  civil  law.     Corp.,  §  83. 

are  not  citizens  for  some  purposes.     Corp.,  g  16. 

retain  identity  through  all  changes  of  membership.    Corp.,  g  33. 

filing  articles  w4th  secretary  of  state  unnecessary.     Corp.,  gg  34,  893-900. 
congress  may  cure  defect  by  adopting  corporation.    Corp.,  g  35. 
failure  can  only  be  complained  of  by  state.    Corp.,  g  36 ;  see  Articles  of  Incorpora- 
tion. 

acceptance  of  charter,  presumed,  unless  some  formal  act  prescribed.    Corp.,  g  38. 
charter  becomes  a  contract  from.     Corp.,  g  37. 

implied  on  the  part  of  those  taking  rights  under  the  corporate  act.    Corp.,  g  30 ;  see 
Charter. 

granting  new  powers  or  franchises  to  existing  corporation  is  not  creating  a  new  cor- 
poration.   Corp.,  g§  41-43. 

when  payment  of  fee  essential  to  corporate  cai)acity.    Corp.,  g  44. 

franchise  essential ;  partners  cannot  become  without  enabling  act.    Corp.,  g  45. 

may  be  created  by  reference  to  other  incorporating  act.     Corp.,  g  50. 

meaning  of  words  "and  such  other  persons  as  may  be  associated,'*    Corp.,  g  51. 
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CORPORATIONS,  Creation,  Nature,  Name  and  Duration— coutlnued. 
second  incorporation  construed.     Corp.,  §  52, 
have  same  civil  remedies  as  natural  persons.     Corp.,  g  54. 
defective  organization  cured  by  sul^equent  acts  recognizing  the  corporation.    Corp., 

§65. 
expiration  of  charter  does  not  end  corporate  existence.    Corp.,  g  69. 

note  given  after  time  limited  for  corporate  existence  not  void.    Corp.,  §  70. 
abates  all  suits  brought  in  corporate  name.    Corp.,  §  68. 
bank  of  the  U.  S.  might  itself  establish  a  branch.    Corp.,  §  1869. 
name  a  trade  mark;  wrongful  use  enjoined.     Corp.,  §  1843-46. 
organization  in  other  states,  see  Interstate  Corporations. 

subscription  of  whole  capital  stock  held  not  a  condition  precedent.    Corp.,  §  279. 
congress  may  adopt  an  inchoate  corporate  organization.     Corp.,  g  895. 
are  persons,  within  act  of  congress  of  April  20,  1871.    Corp.,  §  1015. 
a  new  company  may  be  chartered  by  an  act  repealing  a  charter.    Corp.,  §§  1261,  1800. 
a  charter  provision  to  pay  the  state  a  part  of  its  gross  earnings  is  valid.     Corp.,  §  1846. 
liable  as  grantee  to  conditions  imposed  on  other  grantees  as  to  cultivation.    Corp.,  ^ 

1435,  1451. 
organization,  and  acceptance  of  charter,  cannot  be4>y  proxies,    Corp.,  g  1850. 
second  charter,  whether  creation  of  new,  or  continuation  of  old,  company.    Corp., 

^14 1855-58. 
validity  of,  created  in  Confederate  states.    Corp.,  §  1869. 

2.  Liability  for  Torts  of  Aoents  and  Officers. 

doctrine  of  ultra  vires  cannot  be  urged  to  excuse.    Corp.,  §  1008. 

liable  to  same  extent  as  individuals.     Corp.,  §§  1009,  1012. 

liable  for  libel  publislied  by  agent  within  scope  of  employment.    Corp.,  §  1010. 
otherwise  for  report  made  bona  fide  only  to  directors.    Corp..  §  1011. 

liable  for  tort  of  servant  of  its  subcontractor,  when.    Corp.,  §  1013. 

for  malicious  prosecution.     Corp.,  §  1014. 

corporation  a  person  within  act  of  congress  of  April  20,  1871.    Corp.,  §  1015. 

for  negligence  in  permitting  unauthorized  stock  transfer,  see  Stock, 

for  refusal  of  carrier  to  allow  passenger  to  ride.    Corp.,  §  I3i7. 

lessor,  lessee  and  referee  of  railway  liable  for  torts  of  servants.     Corp.,  §  1755. 

corporatiors  constructing  works  of  public  character  for  private  purposes  (canals,  rail- 
roads) liable  for  damages  to  adjoining  owners,  though  work  carefully  done;  other- 
wise of  municipalities.    Corp.,  §§^334,  235S-28ttl. 

3.  Suits  on  Behalf  of  Corporation. 

when  stockholder  may  sue  or  defend  on  behalf  of  company.    See  Shareholders^  2. 
when  creditor  may  sue  to  prevent  injury  to  corporation.    Corp.,  §  651. 

COUNTERCLAIM.     See  Set-off, 

COUNTIES.    See  Municipal  Corporations;  Municipal  Creditors;  Municipal  Debts;  Municipal 
Taxation;  Succession  of  Municipalities. 

1.  In  Oenerau 

when  one  formed  out  of  another,  respective  ownership,  indebtedness,  etc.  Corp., 
g§  2126.  2187-88. 

county  property  may  be  levied  on.    Corp.,  §  2261. 

in  Michigan,  are  bodies  politic  and  corporate.    Corp.,  g§  2422,  2433. 

created  by  general  law,  need  not  be  proved  to  exist.    Corp.,  g§  2426,  2489. 

may  be  sued  in  name  of  its  board  of  supervisors.    Corp.,  ^§  2427,  2440. 

federal  court  has  jurisdiction  in  action  against  in  proper  case.     Corp.,  §  2442. 

not  liable  for  Mississippi  river  levees  in  levee  districts  within  their  limits.  Corp., 
g§  2438-30.  2445. 

in  Arkansas,  are  not  so  liable  under  legislative  acts.    Corp.,  §  24441. 

defined.    Corp.,  §  2447. 

not  liable  for  infringement  of  patent  by  its  contractors.     Corp.,  §  2453. 

claim  against,  authorized  to  be  appealed  from  commissioners,  may  be  sued  directly  with- 
out being  presented.    Corp.,  ^  2455. 
.    bonds  to  convey  to  do  not  pass  legal  title,  but  may  suppert  long  possession  by.    Corp., 
g  2456. 
but  are  valid,  and  pass  equitable  title,    Corp.,  §  2458. 

effect  of  boundary  being  disputed,  as  to  taxation.     Corp.,  §  2459. 

when  money  due  from  to  school  district,  putting  latter  mto  another  county  does  not 
affect  debt.    Corp. ,  g  2460. 

appropriation  by,  what  is.    Corp.,  §:^  2461-62. 

board  of  supervisors  not  a  court.    Corp.,  §  2473. 

acts  of  at  meeting  irregularly  called,  enjoined.     Corp.,  §  2474. 

legislature  may  authorize  stock  held  by  county  to  be  distributed  among  tax  payers. 
Corp.,  g  2478. 

sale  of  property  warranted  free  of  taxes,  effect  of.    Corp.,  §  2559. 

2.  Powers  of. 

cannot  offer  rewards  for  arrest  of  criminal.    Corp.,  §§  1958,  1979. 
cannot  issue  bonds  unless  expressly  authorized.    Corp.,  g  2448. 
may  take  and  enforce  note  or  mortgage.    Corp.,  §  2449, 
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COUNTIES,  Powers  op  —  continued. 

may  sue  and  be  sued.    Corp.,  §  2450. 

in  what  name  to  sue  in  Oregon.    Corp.,  §  2451. 

agent  to  sell  can  only  dispose  of  its  interest.    Corp.^  §  2454. 

wlien  loaii  can  lawfully  be  made  only  from  one  fund,  loan  presumed  to  have  been  m 

made.     Corp.,  S  2477. 
imperfect  execution  of  may  be  ratified  by  legislature.    Corp,,  §  3479. 

'     3*  County  Warrants.    See  Municipal  Corporations,  2. 

not  actually  negotiable,  though  negotiable  in  form.    Corp.,  §§  2420,  2431-82,  2463, 
2470. 

subject  to  equities,  but  transferrable  by  delivery.     Corp.,  §  2431. 

cancellation  and  i*eissue  leaves  defenses  open.    Corp..  ^{^  2421,  2482. 
may  be  sued  on  in  federal  court,  when.    Corp.,  Ji^  2423.  2484. 
not  a  bill  of  exchange  or  draft.     Corp.,  gg  2425,  2488. 
form  of,  considered.    Corp.,  ^  2448. 

may  be  called  in  and  reissued,  and  barred  within  a  reasonable  time  if  not  presented. 
Coip.,  §§2464-65. 

otherwise  in  Arkansas.     Corp.,  §  2i67. 
power  to  issue  does  not  embrace  power  to  fund  by  bonds.     Corp.,  $5  2486. 
given  for  many  times  the  amount  due  to  equalize  depreciation,  void.    Corp.,  §  2468. 
when  required  to  be  under  seal.     Corp.,  §  2471. 

provided  in  lieu  of  execution^  may  be  applied  for  after  judgment.    Corp.,  §  2472. 
claim  allowed  and  certified  and  draft  drawn  by  one  ofiicer  on  another,  may  be  sued  on. 

Corp.,  ^§  3423,  2484. 
assumpsit  proper  remedy  on  order  on  treasurer.    Corp.,  g§  2424,  243G. 

80  on  claim  audited,  and  order  drawn.    Corp.,  §§  2424,  2485. 
demand  or  notice  or  presentment  unnecessary  to  fix  liability.    Corp.,  §§  2425,  2437, 

COURTS.    See  Citizenship  of  Corporations;  Judicial  Power;  Jurisdiction;  State  Decisions. 

bill  of  exceptions  in  distilct  coutt  efxamined  on  writ  of  error.    Corp.,  §§  172-78. 
K         boards  of  supervisors  are  not.     Corp.,  §  2473. 

it  is  the  duty  of  the  federal,  to  dismiss  a  suit  in  which  the  parties  have  been  collusively 
.*     joined  so  as  to  give  jurisdiction^    Corp.,  §  o75» 

CREDIT  MOBILIER  COMPANY. 

frauds' off  against  Facific  railroads.    Corp.^  §§  1$51,  1077. 

CREDITORS  OF  CORPORATIONS.    See  Municipal  Creditors;  Municipal  Debts,  3. 

liability  of  shareholders!  see  Shareholders^  5.  6^ 
of  officers,  see  Officers  of  Corporations^  5* 

righto  as  affected  by  dissolution,  see  Dissolution  of  Corporations,  3. 

rights  a«  affected  by  repeal  of  charter,  see  Regulation  and  Control  of  Corporations,  10. 

taking  atepn  to  dissolve,  may  be  enjoined  by.    Corp.,  §  1480. 
^  when  railway  lease  void  as  against,  ad  too  indefinite.    Corp.,  g  1751. 

sale  of  corporate  property  enjoined,  when  of  little  value  to  sell,  and  injury  to  company 
and  other  creditors  great.    Corp.,  §  1906. 

railroad  or  rolling  stock  not  sold,  sea  Railway  Companies,  10. 

franchises  not  reached  by  execution  at  common  law.    Corp.,  §  1929. 
nor  property  under  judicial  control,  in  pending  suit.    Corp.,  S  1930. 

when  assets' not  reached  by  levy,  creditor  must  bring  creditors*  bill.     Corp.,  S  1931. 

sale  by  trustees  of  personal  property  under  trust  deed,  upheld.    Corp..  §  1934. 

holders  of  city  bonds  issued  to  bank  not  shareholders  therein,  and  minority  cannot  re- 
scind sale  of  its  rights.    Corp,,  §  1945. 

rights  against  municipal  corporations,  see  Municipal  Creditors. 

right  to  sue  on  b3half  of  corporation,  see  Corporations, 

assignee  in  bankruptcy  of  company  represents.    Corp.,  §§  141,  151,  1053. 

may  impeach  a  mortgage  ultra  vires,    Corp.,  §  793. 

CROSS  BILL. 

permission  to  file  implied  by  court  having  jurisdiction  of  original.    Corp.,  §  1579. 

CROSSINGS.    See  Railway  Companies,  7. 

CUSTOM.    See  Usage. 

D. 

DAMAGES. 

for  failure  of  borrower  of  bonds  to  return  them.    Corp.,  §§  2118-23.  2135. 
to  provide  sinking  fund,  indefinite  and  not  allowable.     Corp.,  §  2221. 
for  breach  of  paving  contract  against  city.    Corp.,  §§  2391,  2392. 

DEDICATION.    See  Streets.  .     ^      ^  ^^_ 

city  may  dedicate  property  irrevocably  to  public  us3s,  unless  restramed.    Corp.,  §  1971. 

DEED. 

of  corporaton,  must  be  under  its  corporate  seal.     Corp.,  g§  1038,  1049. 
only  authorized  by  directors  as  a  board.    Corp.,  §  1058. 
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DE  FACTO  CORPORATIONS,     ^e  Estoppel 

when  corporation  is  not,  though  acting,  but  not  having  paid  license  fee  made  a  condi- 
tion precedent.    Corp.,  g  44. 
opening  books,  holding  meetings  aud  pursuing-  business,  creates.    Corp.,  §  57. 
defective  organization,  with  user,  makes.    Corp.,  §  64. 
person  dealing  with,  estopped  as  to  its  capacity.    Ck>rp.,  §§  59,  63. 

DEFINITIONa    See  Cojistruetion  and  Interpretation, 
franchise,  Coi-p.,  g§  1093-95,  1134. 
irreparable  damage.     Corp.,  g  15^4^ 
toll.    Corp.,  §§  1592, 1596. 
public  highway.     Corp..  §  1593. 
property.    Corp.,  §  lft09. 
maturity  of  bonds.     Corp.,  §  1616. 

net  earnings  of  a  railroad.    Corp.,  §§  1536,  1539,  1619, 1621-22. 
judicial  act,  Ipgislative  act.    Corp.,  §  1667. 
control.     Corp.,»§  1731. 
corporator.     Corp..  §  1870. 
**  under  a  liability."    Corp.,  §  1939. 
**  dividends  in  scrip."    Corp.,  §  1946. 
officer  de  facto.    Corp.,  §  216J). 
"cause  to  be  collected."    Corp.,  §§  2116,  2175. 
taxes,  debts.    Corp.,  §  2282. 
"special  privileges"  in  statute.    Corp.,  §  2502. 
**  reservea  power,"  see  Regulation  and  Control  of  Corporations, 
**  aud  such  other  persons  as  may  be  associated  with."    Corp.,  g  51. 
"  doing  business.'*    Corp.,  §  216. 
citizens.    See  Citizenship  of  Corporations, 
commerce,  insurance  is  not.     Corp.,  §  16. 
inter-state  commerce.    Corp.,  §  1868. 
lease  is  a  sale,  when.    Corp.,  §  1753. 

"do  all  other  acts  as  a  natural  person,"  in  charter.    Corp.,  §  2642. 
"  provide  means."    Corp.,  §  2277. 
"executive  officers."    Corp.,  §  899.     - 
"practical  mechanics."    Corp.,  §  721. 
"  best  interests  of  the  company."    Corp.,  §  808. 
"  after  its  indebtedness."    Corp.,  §  563. 
appurtenances.    Corp.,  §  2369. 

DELEGATION  OF  AUTHORITY.    See  Legislative  Power, 

municipal  taxation  a  delegated  power.    Corp.,  §§  2025-26. 

DEMURRER. 

after  several  pleadings,  does  not  reach  back  to  declaration.    Corp.,  §  11 7L 

DENVER  PACIFIC  RAILWAY  COMPANY.    See  Railway  Companies,  9. 

DETROIT. 

powers  over  streets.    Corp.,  gp  2418-19,  2595, 
to  lease  wharves.     Corp.,  §  2595- 

DEVISE. 

to  municipality  in  trast,  see  Municipal  Corporations;  Trustee. 

to  future  corporation,  good  as  executory  devise.    Corp.,  §  1899;  see  §  1900. 

DIRECTORS.    See  Officers  of  Corporations, 

DISCOVERY. 

against  stockholders,  frame  of  bill  for.    Corp.,  §  898. 

DISCRIMINATIONS.    See  Foreign  Corporations,  1. 

DISSOLUTION  OF  CORPORATIONS. 

by  repeal  of  charter,  see  Regulation  and  Control  of  Corporations,  2, 8. 

all  companies  are  subject  to ;  existence  of  executory  contract  not  yet  performed  will 
not  prevent.    Corp.,  gj§  1425,  1441-42. 

rights  of  shareholders,  after  creditors.    Corp.,  §§  1432,  1446-49. 

judicial  history  of,    Coi-p.,  g  1446. 

by  limit  prescribed  in  charter,  not  absolute,  when.     Corp.,  §  1479. 

restrained  at  instance  of  creditor,  when.    Corp.,  §1480. 

power  of  courts  to  decree,  proceedings,  etc.,  see  Regulation  and  Control  of  Corpora- 
tions, 6. 

reducing  trustees  below  number  required  is  not.     Corp.,  §  1490. 

Oregon  statute  as  to,  by  members,  construed.     Corp.,  «:$  1498. 

expiration  of  time  to  build  road  does  not  end  company's  existence.     Corp.,  §  1586 

1.  What  Amoitnts  to  Dissolution.    See  Regulation  and  Control  of  Corporations,  2, 11. 
not  accomplished  by  failui-e  to  perform  conditions  subsequent.    Corp.,  §  47. 

breach  of  condition  waived  by  act  recognizing  corporate  existence.     Corp.,  §  48. 
breach  of  provision  for  determination  when  stock  held  by  less  than  five  persons  not 
urged  except  by  state.    Corp.,  §  56. 
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DISSOLUTION  OF  CORPORATIONS,  What  Amounts  to  Dissolution  —  continued. 

termination  by  expiration  of  charter.    Corp.,  §§  08-70. 
>.  bankruptcy,  insolvency,  non-use  of  franchise,  or  failure  to  elect  officers,  not  a.    Corp., 

y  §  868. 

by  repeal  or  surrender  of  charter ;  by  acts  destroying  corporate  object  or  end ;  by  loss  of 
power  to  continue  business  —  especially  when  creditor  is  otherwise  without  remedy. 
Corp..  §  869. 

not  effected  by  sale  of  franchises  or  property,  nor  settlement  of  all  its  concerns,  nor 
abuse  of  powei-s,  constituting  forfeiture  of  charter.    Corp.,  §  871,  p.  160. 

but  by  judgment,  legislative  act,  loss  of  all  its  members,  surrender  of  charter,  or  judi- 
cial forfeiture.    Id, 

reyye'dl  of  charter,  see  Begvlation  and  Control  of  Corporations^  2. 

voluntary  surrender  of  charter,  and  deed  conferring  rights  on  another  company.  Corp., 
g§  1425,  1441-42. 

appointing  receiver  is  a  step  towards,  but  corporation  may  appear  in  court  and  remove 
cause  to  another  court.    Corp.,  g  1461. 

2,  Effect  of  Dissolution.  ^ 

contracts  still  survive ;  enforced  against  corporate  property.    Corp.,  §g  1426-27, 1441. 
lands  do  not  revert;  creditors*  riglits.    Corp.,  g  1448. 

8.  Creditoks'  rights. 

dissolution  does  not  take  away ;  may  still  pursue  property.    Corp.,  §§  1425-27, 1441-42. 
assets  first  applicable  to  pay  debts,  next  distributed  among  shareholders.     Corp., 

§§  1429,  1448-45. 
trustees  to  wind  up  may  be  guilty  of  mal-administration.     Corp.,  §§  1430,  1445. 
not  personally  liable  for  its  debts.    Corp.,  §  1443. 

proceeding  in  equity  first  necessary;  tlieu  action  at  law  for  portion  of  debt  cov- 
ered by  liability.     Corp.,  {:§  1434,  1445. 
in  lands  of  company.    Corp.,  g  1446. 

DISSOLUTION  OF  MUNICIPALITIES. 

failure  to  elect  officers  does  not  cause.    Corp.,  §§  2165,  2516. 

in  England  by  loss  of  integral  part,  and  by  judicial  sentence  in  quo  UKtrranfo,    Id. 

otherwise  in  this  country.    Id, 
not  by  attempted  organization  of  new  corporation.    Corp.,  §  216S. 
abandonment  of  special  charter  and  organization  under  general  laws  not  permitted. 

Corp.,  g  2168. 
as  to  indebtedness  on  dissolution,  see  Municipal  Debts,  Succession  of  Municipalities, 
property  of  dissolved  body  liable  for  its  debts.    Corp.,  gg  2120-84,  2191-2208. 
does  not  pay  or  destroy  debt;  subsequent  body  covering  same  ten'itory  is  liable.    Corp., 

§  2208. 
consequences  of  repeal  of  charter.    Corp.,  gg  2145,  2230,  2504,  2507. 

public  property  passes  under  immediate  state  control.    Corp.,  g,^  2498,  2504. 

pending  suit,  accepted  by  legislature,  an  abatement.  ,  Corp.,  §  2505. 
extinguished,  cannot  sue  or  be  sued.     Corp.,  g  2506. 
by  merger  in  others,  effect  of.    Corp.  g  2507 ;  see  Succession  of  Municipalities. 

DISTRICT  OF  COLUMBIA. 

is  a  municipal  corporation.     Corp.,  gg  2825-26,  2344. 

governor ;  legislature,  and  powers  of  board  of  public  works  of.    Corp.,  g§  234^-47, 
2349-50. 
is  its  executive  officer.    Con>.,  g  2491. 
officers,  how  created.    Corp.,  g  2348. 

liable  for  negligence  of  board  of  public  works.     Corp.,  gg  2328,  2352-58. 
powers,  rights  and  officers.    Corp.,  gg  2598-2601. 

DIVIDENDS. 

paid  in  fraud  of  creditors,  corporation  or  its  assignee  may  recover.    Corp.,  g  326. 

effect  of  contemporaneous  dividend  and  call.    Corp.,  §  327. 

construction  of  act  taxing  stock  dividends.    Corp.,  §|  328. 

members  not  entitled  to,  when  company  insolvent.    Corp.,  g  887. 

lien  of  company  on  shares  does  not  extend  to.    Corp.,  §  528. 

where  charter  authorizes  no  subscriptions  or  capital  stock,  or  capital  except  deposits, 

there  can  be  none.    Corp.,  g>5  533,  558-00. 
as  soon  as  declared,  company  becomes  a  debtor  therefor.    Corp.,  g  587. 
basis  for  declaring,  estimate' of  credits,  bad  debts,  etc.    Corp.,  g  589. 
officers  have  no  right  to  declare,  unless  profits  to  be  divided ;  capital  must  not  be  taken 

for.    Corp.,  g  590. 
have  no  right  to  retain,  declared  from  capital ;  whether  member  may  retain  such. 

Corp.,  g591. 
in  scrip,  what  are,  under  internal  revenue  law.    Corp.,  g  1946. 

DOMICILE.    See  Citizenship  of  Corporations. 

DOUBLE  LIABILITY. 

of  shareholders,  see  Shareholders,  5. 

DUE  PROCESS  OF  LAW.    See  Constitutional  Law. 
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E. 

EARNINGS.    See  Railway  Companies. 

net,  of  railroad,  what.    Corp.,  §§  1536,  1589,  1619, 1621-22. 

ELECTIONS. 

municipal,  see  Meetings.    See  Officers  of  Corporations, 

EMINENT  DOMAIN.    See  Railvoay  Companies. 

federal  court  cannot  restrain  acquisition  by,  under  state  laws.    Corp.,  §  1555. 

New  Jersey  act  appointing  commissioners  to  assess  damages  for  taking  land  not  uncon- 

stitutionalJ     Corp..  §  1703. 
taking  property  of  one  railroad  by  another.     Corp.,  §§  1735-36. 
compensation  tor  taking  street  by  city  indicated.    Corp.,  §  2358. 

EMPLOYEES.    See  Agents  of  Corporations;  Corporations,  3;  Officers  of  Corporations. 
ENGLISH  CORPORATIONS.    See  Foreign  Corporations,  6. 

EQUITY. 

i'urisdiction  of  over  corporations.    Corp.,  §  o6{>. 
Las  juiisdiction  in  .account  and  trust  to  apportion  municipal  debt  between  city  and 
former  town.    Corp.,  g§  2177-78. 
objection  to  jurisdiction  in  is  jurisdictional  and  may  be  enforced  by  the  court  sua 
sponte.    Corp.,  pp.  858-59. 

EQUITY  PRACTICE. 

after  decree  pro  confesso  the  court  may  inform  itself  through  its  officers  or  otherwise, 
of  the  exact  facts.    Corp.,  §  581. 

ERROR.    See  Mistake, 

assignment  of,  how  made.    Cort^..  §  178. 

ESTOPPEL. 

party  cannot  deny  validity  of  act  by  which  alone  he  has  any  standing  in  court.    Corp., 

§  21. 
person  contracting  with  corporation  estopped  to  show  defective  organization.    Corp., 

so  of  person  dealing  with  de  facto  corporation.    Corp.,  §  61. 
corporation  contracting  as  such  is  estopped  to  deny  its  existence.    Corp.,  §§66,  1179. 

this  rule  applies  also  in  favor  of  jurisdiction.    Corp.,  §§  67,  1180. 
stockholder  not  estopped  to  show  that  stock  illegally  issued,  in  suit  to  compel  payment 
of  subscription.    Corp.,  §  160. 
otherwise,  if  corporation  had  power  to  issue  it.     Id. 
nor  by  representations  of  company's  agents.    Corp.,  §  161. 
corporation  subject  to,  like  individuals.     Corp.,  §  1914. 
by  accepting  preferred  stock,  to  deny  power  to  issue.    Corp.,  |§  809,  1688. 
by  accepting  dividends,  to  deny  regularity  of  issue  of  stock.    Corp.,  ^  219. 
to  show  fraud  in  obtaining  subscription,  by  failing  to  promptly  rescmd,  or  continning 
to  act  as  member.    Corp.,  §§  195-96,  204,  208,  209. 
this  applies  where  creditors  concerned;  it  seems  otherwise  as  to  corporation. 
Corp.,  §.^  199-202. 
of  members,  to  show  non-existence  or  authority  of  corporation,  as  against  its  credit- 
ors.   Corp.,  J<§  264-269. 
so  as  to  corporation,  when.    Corp.,  ^  264;  and  its  assignee.  §  269. 
shareholder  in  creditors*  suit  cannot  question  judgment  against  corporation.    Corp., 

§  402. 
unregistered  shareholder  paying  subscription,  to  pay  second  calL      Corp.,  §  404. 
receiving  money  from  bank  not,  to  deny  power  of  bank  to  purchase  the  property  pro- 
ducing it.    Corp.,  g§  860-61. 
borrower  from  insurance  company  estopped  to  denv  power  to  loan.    Corp.,  §§  805,  878, 

874. 
whether  corporation  can  plead  tUtra  vires,  when  contract  still  unperformed.    Corp., 

§880. 
none,  in  favor  of  validity  of  contract  of  foreign  corporation  not  having  complied  with 

conditions  on  its  right  to  contract.    Corp.,  ^?5  lioa-o,  1 150-54,  1155-61. 
corporation  taking  benefit  of  contract,  to  show  ultra  vires.    Corp.,  §  1568. 
after  lapse  of  years,  of  stockholders  and  company  from  questioning  authority  to  mort- 
gage.   Corp.,  §  1564. 
of  Union  Pacific  R.  R.  Co.,  as  to, time  of  completion  of  road.    Corp.,  §  1618. 
persons  acquiescing  in  decree  by  not  appealing  cannot  question  it.    Corp.,  §  2195. 

EVIDENCE.    See  Books. 

1.  As  TO  Shareholders. 

corporate  books  pt .  tna  facie  evidence  of  holding  of  stock ;  stock  book  admissible.    Corp. , 

§174. 
what  sufficient,  of  incorporation.    Corp.,  §  175. 
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EVIDENCE  —  continued. 

2.  Judicial  Notice. 

of  private  charter,  declared  to  be  a  public  act.    Corp.,  g  49. 
of  persons  presiding  over  patent  office.    Corp.,  §  11  iSL 

3.  Admissions. 

in  proceeding  in  equity,  certified  by  clerk,  are  part  of  record.    Corp.,  §  18&. 
of  trustees,  questionable  whether  binding.     Corp.,  §  187,  p.  103. 

4.  Presumptions. 

that  corporate  trustees  were  corporators  or  promoters.    Corp.,  §  1036. 

as  between  a  corporation  and  its  officer,  tliat  property  is  vested  in  the  former.    Corp., 

g  1987. 
of  regularity  of  municipal  contracts.    Corp.,  §§  2007-8. 

5.  Parol  to  Vary  or  Explain  W  kitten. 

absolute  assignment  of  stock  ceriificate  may  be  shown  to  be  a  pledge  by  the  company. 

Corp.,  §  604. 
note  payable  to  A.  B.,  Cashier,  may  be  shown  of  what  bank.    Corp.,  §  738. 
whether  insurance  policy  may  be  varied  except  by  like  contract.    Corp.,  §g  1037, 1048. 

6.  Certified  Copies. 

acts  of  congress  for  authentication  of  state  court  records  do  not  apply  to  federal  coiuts. 
Corp.;  §  17ft. 
nor  to  records  used  within  the  same  state.     Jd.,  p.  87. 
what  sufficient,  in  federal  courts.    Corp.,  ^§  177-78. 

7.  Corporate  Records. 

Bxe  prima  facie  evidence  of  votes  cast,  as  between  member  and  company.    Corp.. 

g§  1032,  1041. 
as  against  stranger,  minutes  (properly  shown  to  be  such)  admissible  to  show  agent's 

appointment.    Corp.,  g  1^3. 

EXCEPTIONS. 

necssary  in  order  to  save  objection  to  master's  report  on  api>eal.    Corp.,  g  3198. 
also  to  save  objection  to  reference,    Corp.,  g  2228. 

EXCISE.    See  Licenses, 

EXECUTION. 

sale  of  corporate  property  on,  see  Creditors  of  Corporations;  Railway  Companies; 

Municipal  Debts, 
municipal  property  charged  with  any  public  use,  such  as  buildings,  water-works,  fire 

apparatus,  etc.,  not  liable  to  for  municipal  debt.    Corp.,  §§  2142-48,  2224-40. 

EXPRESS  COMPANIES. 

railroad  not  compelled  to  grant  privileges  to,  when.    Corp.,  §§  1359-62. 

F. 

FEDERAL  COURTS.    See  Courts;  Jurisdiction. 

FERRIES. 

exclusive  right  cannot  be  granted  by  town  under  power  to  regulate  "  ferries,  wharves," 

etc.,  and  streets.     Corp.,  ^  1969,  1094,  2060. 
power  to  grant  franchises  for  may  be  given  to  municipality.    Corp.,  g§  1970,  199&. 
act  conferring  exclusive  pnvilege  construed.    Corp.,  ^  2061. 
when  charter  unrepcalable ;  when  grant  exclusive.    Corp.,  §§  1418-24. 

FIDUCIARY  RELATION.    See  Officers  of  Corporations, 

FILING.     See  Articles  of  Incorporation. 

FIRES. 

property  may  be  destroyed  to  arrest  spread  of.    Corp.,  §  2102, 

FLORIDA. 

loan  of  credit  to  railway  company.    Corp.,  §§  1841-42,  < 

FLORIDA  IMPROVEMENT  FUND, 
disposition  of.    Corp.,  §  1840. 

FORECLOSURE.    See  Railway  Companies,  4. 

when  title  passes  to  purchaser  in.    Corp.,  §  1160. 

FOREIGN  CORPORATIONS.    See  Inter-state  Corporation9. 
1.    In  Oenkral. 
la.  Powers. 

8.     ReSIDENCB  and  CmZENSHIP. 

3.  Agents  and  Ofticbes. 

4.  Liability. 

6.    Rights  and  PBivnjOTKB. 
6.    BRmaH  Corpobations. 
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FOREIGN  CORPORATIONS  — continued. 

1.  In  General. 

act  prohibiting  doing  business  by,  does  not  apply  to  subscriptions.    Corp.,  §  21 6, 
subscribers  presumed  to  know  terms  of  corporate  act.     Corp.,  §  218. 
for  corporations  existing  under  the  law^  of  two  or  more  states,  see  Inter-state  Corpora- 
tions, 
a  state  may  adopt  a  foreign  corporation.     Corp.,  §  1160. 
how  they  may  become  corporations  of  other  states.     Corp.,  g§  1118,  1175-76.. 
la.  Powers  OF. 

may  make  contracts  outside  of  state,  but  assent  of  foreign  state  must  exist;  such  assent 
implied  by  comity.     Corp.,  gg  1092,  1126,  1127,  1187. 
express  permission  unnecessary ;  states  adopt  the  comity  of  nations  towards  states. 

Corp.,  g§  1128,  1129,  1162-1165,  1204,  1208,  1210. 
prohibition  must  be  express  and  affirmative.     Corp..  §  1201. 
comity  permits  corporation  to  sue  and  contract  in  anotlier  state.    Corp.,  g§  1083,  108S, 
1130,  1136-1139, 1200,  1203,  1208. 
and  to  loan  money  and  take  notes.     Corp.,  g§  1203,  1209. 

this  may  be  regulated  or  prohibited  by  statute.     Corp.,  §§  1030,  1131, 1193-1197, 
corporations  not  being  "citizens,"  within  federal  constitution.     Corp.,  §§  16, 

1191,  1193,  1194. 
repeal  of  banking  restrictions  indicates  comity.    Corp.,  g.^  1093,  1132, 1138. 
New  York  charitable  corporations  not  prohibited  from  taking  lands  in  Illinois.     Corp., 

§§  1096,  1136-1139. 
conditions  imposed  by  other  states  are  valid,  if  not  unconstitutional  or  contravene  nat- 
ural justice.    Corp..  gg  1081,  10d7,  1142,  1199-1211. 
may  be  implied  as  well  as  express.    Corp.,  §  1205. 

must  be  complied  with  to  make  contracts  valid.    Corp.,  §§  1098,  1106-1110,  1146- 
1149,  1152, 1155-1161. 
but  when  contract  made  directly  with  companv,  it  is  valid.    Corp.,  §§  1099, 
1148. 
statutes  prescribing  are  mandatory.    Corp.,  gg  tlOl,  1102,  1153. 
doctrine  of  estoppel  has  no  application.    Corp.,  g§  1103-1105,  1107,  1154-1161. 
repeal  of  requirement  as  to  dej>osit  does  not  affect  that  as  to  resident  agents.  Corp., 

$5^5 1109,  1156. 
certain,  held  not  unconstitutional.     Corp.,  §  1212. 
apply  to  corporations  already  doing  busitieiis.    Corp.,  §  1213. 
failure  to  comply  with,  a  good  defense  on  note  given  to  company.    Corp.,  §§  1214, 

1217;  but  see  §1216. 
doing  insurance  business  is  not  *' special  or  temporary,"  but  the  regular  corporate 

business.    Corp.,  g  1215. 
as  to  appointing  agent  for  service  of  process,  apply  to  federal  process.    Corp., 

§  1218. 
against  doing  biisiness,   do  not  prohibit  soliciting  stock  subscriptions.     Corp., 
8  1219. 
receiver  may  sue  in  another  state,  by  comity.     Corp.,  §  1925. 
judgment  against  after  due  appearance  is  complete  and  valid.     Corp.,  §  1926. 
no  powers  beyond  their  own  state,  except  by  comity,  under  law  of  foreign  state  or 

federal  constitution.     Corp.,  §g  1077,  llaO-53,  1079,  1101,  1111,  1162-85. 
decree  in  favor  of  in  Oregon  does  not  authorize  its  purchase  thereunder,  if  not  em- 
powered to  do  business  there.     Corp.,  J^^  1109-10,  llo9. 
New  York  corporation  mav  hold  land  iu  Pennsylvania,  subject  to  forfeiture  by  the 

state  only.     Corp.,  5<g  1112-13,  1164-65. 
may  be  discriminated  against  by  a  state  in  favor  of  her  own  corporations.    Corp., 
gg  1195-97. 

2.  Residence  and  Citizenship  of.    See  Inter-state  Corporations;  Jurisdiction, 

as  to  citizenship  of  corporations  generally,  see  Citizenship  of  Corporations, 

cannot  nii<::i*ate ;  but  may  do  business  wherever  permitted  by  law  or  comity ;  is  "  found  " 

wherever  it  does  lawful  business.     Corp.,  ^§  1084-85,  1189,  1176-84,  li83, 1206-7. 
acts  enabling  foreign  companies  to  do  business  do  not  create  new  bodies;  or  affect  their 

rights  or  liabilities.     Corp.,  §  1166, 
as  to  federal  jurisiiction,  a  corporation  is  a  citizen  of  the  state  where  created.     Corp., 
g  lUb(5. 
how,  where  all  its  members  are  citizens  of  another  state.     Corp.,  §  1123;  see 
§  1190. 
citizen  of  Nebraska  cannot  sue  in  federal  court  for  injury  by  Iowa  corporation  which 

has  become  a  citizen  of  Nebraska.     Corp.,  §g  10:^8.  1175-76. 
is  an  inhabitant  of  the  state  creating  it  and  m  which  it  does  business.     Corp.,  §  1188. 
has  its  domicile  within  the  jurisdiction  of  ics  origin.     Corp.,  g  1189. 

3.  Agents  and  Officers  of. 

service  of  process  on  agent  in  another  state  valid.    Corp.,  §g  1141,  1143. 

4.  LiABiLmr  of. 

suits  iu  other  states  begun  by  service  on  agents,  judgment  binding.    Corp.,  §§  1189-90, 
1140. 
not  an  unlawful  extension  of  jurisdiction.    Corp.,  g  1144. 
suable  in  states  where  it  does  business.    Corp.,  §§  1087,  1170. 
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FOREIGN  CORPORATIONS,  Iiability  op  —  continued. 

liable  for  injuries  and  breaches  of  contract  in  the  state  where  committed.    Corp., 

g§  1117,  1170. 
as  to  federal  jurisdiction,  see  supra,  2.    See  Jurisdiction, 
service  of  process  on  corporation  operating  in  two  states.    Corp.,  §  1176. 
of  a  nominal  domestic  corporation  owned  and  controlled  by  its  partner,  a  foreign  cor- 
poration.   Corp.,  §  1177. 
by  appearance  and  answer  a  corporation  waives  its  right  to  be  sued  only  in  the  state  of 

its  creation.    Corp..  ^§  1122,  1181. 
an  Illinois  corporation  is  not  taxable  by  Missouri,  although  it  carries  passengers  there. 

Corp.,  §  1198. 
where  its  members  all  reside  beyond  seas  it  is  within  the  exception  of  limitation  laws. 

Corp.,  §  1220. 
a  judgment  in  one  state  a^rainst  a  foreign  corporation  is  not  valid  in  state  of  its  domi- 
cile unless  sued  over  there.     Corp.,  t^  1221. 
suits  against;  may  be  sued  in  any  state  where  it  carries  on  business.    Corp.,  §  1233. 
may  be  sued  in  federal  court  in  another  state.     Corp.,  g^  1231,  1236. 

cannot  be,  even  where  it  has  property.     Corp.,  §  1245. 
appeai*ance  gives  jurisdiction.     Corp.,  §  1237. 
Indiana  court  cannot  enjoin  Michigan  corporation.    Corp.,  §  1288. 
act  for  service  of  process  on  agent  upheld.    Corp.,  $:§  1239-40. 
cannot  be  sued  without  express  statute  therefor.    Corp.,  §  1241. 
not  suable  in  District  of  Columbia,  unless  having  there  established  p]Bce  of  busi- 
ness.    Corp.,  §  1242. 

6.  Rights  and  Privileges  op. 

cannot  claim  **  the  privileges  and  immunities,*'  as  the  right  to  contract,  which  its  mem- 
bers may.     Corp.,  ^§  1078,  1128. 
may  sue  in  federal  courts  if  its  members  citizens  of  another  state.    Corp.,  g  1128. 

but  see  Jurisdiction. 
generally,  stated.    Corp.,  §  1167. 
suits  in  federal  courts ;  state  cannot  take  away  right  to  bring.    Corp.,  §  1229. 

but  license  to  operate  in  such  state  may  be  revoked  for  bringing ;  the  proceedings 
will  be  valid.    Corp.,  gg  1280-32. 
suit  of  corporation  established  abroad  defeated  by  subsequent  state  of  wat  between  the 
two  countries.    Corp.,  §  1248. 

6.  British  Corporations. 

certain  held  to  be  private  eleemosynary  companies.    Corp.,  ^5 1243. 
American  Revolution  did  not  destroy  civil  rights  of.    Corp.,  g§  1244,  18(57. 
may  hold  property  here,  though  not  amenable  to  forfeiture.    Corp.,  §  1245. 
treaty  of  peace  of  1783  protects  property  of.     Corp.,  §  1216. 

inquest  oi  office  necessary  to  forfeit  lands ;  their  conveyance  by  the  state  passes  noth- 
ing.   Corp.,  §  1247. 

FORFEITURE.    See  Regulation  and  Control  of  Corporations,  11. 

remission  of  against  railroad  company  does  not  violate  a  contract.    Corp.,  §  1709. 

FORFEITURE  OF  STOCK.    See  Shareholders,  2. 

FORGERY. 

of  authority  to  transfer  stock,  can  pass  no  right  thereto.    Corp.,  g§  447-50,  489-90. 

FRANCHISES.    See  Corporations ;  Municipal  Corporations. 

FRAUD.    See  Assessments;  Bona  Fide  Holder:  Subscriptions, 
misrepresentation  of  the  law  is  not.     Corp.,  5$  194. 

to  justify  rescission,  must  be  promptly  acted  on.    Corp.,  §§  195-96,  204,  208-9;  see  ^ 
199-202. 

FRAUDULENT  CONVEYANCE. 

money  paid  by  vendee  under  reliance  on  his  fraudulent  purchase,  to  redeem  mortgage 

on  premises,  cannot  be  recovered  back,    Corp.,  §g  1039,  1055-5?* 
only  voidable.    Corp.,  §  10 J 5. 

G. 

GAMING. 

power  of  city  to  prohibit  does  not  abrogate  the  common  law  offense.    Corp.,  §  2049. 

GAS  LIGHT  CORPORATIONS. 

contract  with  ciiy  construed.    Corp.,  §  2078. 

GAUGE. 

when  connecting  railroad  cannot  change.    Corp.,  §§  1698-97. 

GEORGETOWN. 

cannot  enjoin  aqueduct  over  Potomac,  when.    Corp.,  §  2315. 
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GEORGIA. 

statute  of  limitations  of  March  16,  1869,  constitutioDaL    Corp<,  §  412. 

GUARANTY.    See  Powers  of  Corporations,  1. 

of  dividend  by  corporation  to  another,  not  a  guaranty  to  its  stockholders.  Corp. ,  §  1044, 
of  bond,  may  impose  obligation  independent  of  that  of  principal.    Corp.,  §  930. 

I. 

ILLINOIS. 

forei|:n  corporations  may  take  land  in.    C!orp.,  g§  1096,  118^39. 

conditions  imposed  on  foreign  insurance  companies  held  constitutional.    Corp.,  §  1212. 

railway  consolidation  encourao:ed  in.    Corp.,  §  1561. 

cities  in,  may  grant  or  refuse  licenses  for  street  railways  and  impose  license  fee  of  $50 

per  car.    Corp.,  §§  2084,  3086-87. 
act  for  incorporation  of  municipalities  construed.    Corp.,  §§  2575-76. 

INCORPORATION.    See  Corpm^atiom. 

INDIANA. 

statute  as  to  foreign  corporations  construed.    Corp.,  §  1146. 
consolidation  extinguishes  previous  corporations  in.    Corp.,  §§  1514,  1567* 
act  for  consolidation  of  railways  lield  permissive  only.    Corp.,  §  1800. 

INDIVIDUAL  LIABILITY.    See  Officers;  Shareholders. 

INDORSER. 

accommodation,  assumes  no  liability  for  corporation  guarantor,  nor  becomes  its  creditor. 
Corp.,  §  1940. 

INHABITANTS. 

individuals  may  enjoin  collection  of  illegal  taxes,  but  not  disposition  of  money  alxeady 
collected.    Corp.,  §  2298. 

cannot  annul  by  vote  a  valid  county  contract.    Corp.,  §  2476. 

stock  held  by  county  may  be  by  law  distributed  among  tax-payers.    Corp.,  §  2479. 

tax-payers  estopped  by  acts  of  their  agents,  and  by  their  own  acquiescence,  as  to  sub- 
scription.   Corp.,  §  2480. 

whether  they  are  part  of  a  municipal  corporation.    Corp.,  §§  2499,  2500. 

INJUNCTIONS. 

in  favor  of  vendor  in  assignment  void  as  vMra  vire^,    Corp.,  §  8S8. 

granted  to  prevent  interference  with  controverted  rights.    Corp.,  ^  881. 

violation  of  contract  involving  continuous  labor,  skill  and  cultivated  judgment  not 

enjoined.    Corp.,  §  802. 
in  federal  court,  temporary  not  granted  without  notice.    Corp.,  §  1565. 
not  granted  in  improper  cases  even  by  consent  of  parties.    Corp.,  §  1905. 
against  corporations.    Corp.,  §§  1904-8. 

INNOCENT  HOLDER.    See  Bona  Fide  Holder. 

INSOLVENCY.    See  Dissolution  of  Municipalities. 

INSURANCE. 

is  not  commerce.    Corp.,  §  10. 

assessment  on  stockholders  of  insolvent  company  made  by  the  court,  to  restore  un- 
earned premiums.    Corp.  ,*  g  248. 

policy  only  varied  by  contract  of  equal  dignity  with  it.    Corp.,  §§  1037,  1048. 

powers  of  corporations  to  do  business  in  other  states,  see  Foreign  Corporations, 

premiuin  note  not  held  void  without  avoiding  the  policy  also.     Corp.,  §§  1100,  1149. 

companies  doing  business  in  other  states  subject  to  conditions  there  enacted,  see  For- 
eign Corporations,  1. 

Missouri  statute  as  to,  vesting  effects  of  dissolved  company  in  public  commissioner 
construed.    Corp.,  i^§  1496-97. 

by  foreign  corporation,  is  not  inter-state  commerce.    Corp.,  §  1868. 

INTEREST.    See  Bonds;  Municipal  Bonds. 

INTER-PLEADER.    See  Shareholders,  2. 

INTERPRETATION.    See  Construction  and  Interpretation. 

INTER-STATE  CORPORATIONS.    See  Citizenship  of  Corporations;  Foreign  Corporations. 
several  states  may  unite  in  creating  same  corporation,  or  combine  several  corporations 

into  a  single  one.    Corp.,  g§  1114-16,  1108. 
a  state  may  adopt  a  foreign  corporation.    Corp.,  §§1114-16,  1109. 
how  foreign  corporation  may  be  incorporated  in  another  state.    Corp.,  §g  1118, 1175-70. 
liability  of  corporation  when  foreign  corporation  owning  its  stock  is  the  responsible 

party.    Corp.,  gg  1120  1177-78. 

1017 


Int.]  index  [Ju2. 

INTER-STATE  CORPORATIONS— continued. 

no  new  organization  necessary  when  state  adopts  a  foreign  corporation.    Corp.,  §  1121. 
whether  the  company  is  adopted  or  merely  licensed  is  a  question  of  legislative  in- 
tent.   Corp.,  §1184. 
legislation  of  congress  held  merely  to  license  a  company.    Corp.,  g§  11G6-74. 
so  of  permission  to  extend  road  into  another  state.    Ck>rp.,  §  1222, 
and  of  leasing  a  road  in  another  state.    Corp..  §  1223. 
and  of  operating  a  road  in  another  state,  appointing  agents,  etc.     Corp., 

§§  1224,  1226.      ■ 
BO  of  legislation  adopting  foreign  charter,  providing  for  suits,  service  of  pro- 
cess, etc.    Corp.,  g  122o. 
'so  of  act  merely  recognizing  a  foreign  corporation,  and  giving  it  like  powers; 

this  is  only  enlarging  its  field  of  operation.    Corp..  §  1227. 
otherwise  of  act  giving  company  the  ordinary  powers  of  railroads  and  certain 

other  privileges.     Corp.,  g  12^8. 
and  for  purposes  of  taxation,  held  adopted.    Corp.,  §  1737. 
congress  adopted  Chesapeake  and  Ohio  Canal  charter.    Corp.,  g  1739. 
subject  to  legislation  of  both  states,  when.     Corp.,  §  1802. 
bow  created ;  citizenship;  whether  one  or  more  bodies  corporate.    Corp.,  §g  1859-64. 

IpWA. 

legislation  as  to  railroad  rates.    Corp.,  g§  1755-59. 

legislation  as  to  municipal  debts  and  taxation  considered.    Corp.,  §§  2106-8;  2149-57. 

marshal  may  levy  tax  in,  see  Municipal  Debts, 

ISSUE  OF  STOCK.    See  Stock, 

J. 

JOINT  STOCK  COMPANY. 

when  a  corporation.    Corp.,  §§  17-19 

JUDGMENT. 

against  foreign  corporation,  validity  of.    Corp.,  §§  1140,  1144. 

by  wrong  name,  valid,  without  plea  in  abatement.    Corp,  §  1145. 

JUDICIAL  NOTICE.    See  Evidence,  1. 

JUDICIAL  POWER. 

it  is  a  judicial  function,  in  case  of  controversy,  to  declare  what  are  reasonable  tolls  for 
passage  over  a  bridge.    Corp.,  §  1294. 
such  decision  is  to  be  made  on  proofs  and  argument,  according  to  established  rules. 
Corp.,  g  1253. 
distinguished  from  legislative  power.    Corp.,  §  168^ 
of  federal  courts,  limits  of.    Corp.,  g  2238. 

JURISDICTION.    See  Foreign  Corporations,  2. 

federal^  holder  of  bank  note  not  an  assignee  of  a  chose  in  action.    Corp.,  §  880. 

to  make  decree  opperating  only  between  defendants  who  are  citizens  of  the  same 

state,  though  complainant  an  alien.     Corp.,  g  480. 
continuous  after  judgment  to  afford  parties  appropriate  enforcement  of  judgment. 

Corp.,  §  2250. 
of  action  by  non-resident  stockholder  on  belialf  of  corporation  of  same  state  as 

defendant.    Corp.,  §  668. 
acquired  collusively,  action  dismissed.    Corp.,  §  575. 

of  suit  by  stockholder,  to  whom  bonds  assigned  for  express  purpose  of  suing. 
Corp.,  §031. 
though  both  companies  citizens  of  same  state.    Corp.,  §  632. 
new  contract  indorsed  on  bond,  payable  to  bearer,  not  assignee  of  chose  in  action. 

Corp.,  §  69;-). 
estoppel  of  corporation  to  deny  its  existence  when  sued  on  its  contract  applies  in 

favor  of.    Corp.  .§1180. 
acquiring  title  with  view  to  bringing  suit,  jurisdiction  not  defeated  if  acquisition 

bona  fide,    Corp.,  g  1185. 
an  Iowa  corporation  which  has  become  a  corporation  of  Nebraska  according  to 

law,  cannot  be  sued  in  the  federal  court  by  a  citizen  of  Nebraska.    Corp.,  gg  10^, 

1175-76. 
corporation  may  sue  when  all  its  membars  are  citizens  of  another  state.    Corp., 

§  1123. 
of  suits  against  foreign  corporations,  in  states  where  they  act,  but  have  no  exist- 
ence.    Corp.,  g^  1233-42. 
of  suits  brought  by.    Corp.,  g§  1229-32. 
sustained,  where  act  of  legislature  of  state  being  a  sole  shareholder  was  alleged  to 

impair  contract  obligations.    Corp.,  §  1829. 
for  purposes  of,  a  corporation  is  a  citizen  of  the  state  where  created ;  its  incorpo- 
ration by  another  state  does  not  make  it  a  citizen.    Corp.,  g  1552. 
various  rules  of,  relating  to  corporations,  stated.    Id, 
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JURISDICTION  —  continued. 

in  one  state,  in  suit  by  citizen  of  another,  against  citizen  of  third  state,  on  process 
served  in  district  where  court  sits.    Corp.,  §  1573. 

how  citizenship  of  corporation  must  be  alleged.    Corp.,  §  1574. 

conclusively  presumed  that  all  the  stockholders  are  citizens  of  state  creating  com- 
pany.   Id, 

court  cannot  restrain  condemnation  proceedings  by  railroad  proceeding  under  state 
law.    Corp.,  §  1555. 

in  equity,  over  corporation  having  common  Interests  with  one  over  which  the 
court  has  no  jurisdiction.    Corp.,  §  1558. 

court  may  foreclose  a  mortgage  on  a  railroad  running  into  several  states.  Corp., 
g§  1517,  1576. 

of  actions  against  counties.    Corp.,  §  2442. 


K. 

KANSAS. 

municipal  consent  necessary  to  run  railroad  through  street  in.    Corp.,  §  2413. 
tonditions  may  be  imposed.    Corp.,  §  2418. 

KANSAS  PACIFIC  RAILWAY  COMPANY.    See  RaUway  Companies,  9. 

L. 

LACHES. 

quoere,  when  ten  years'  delay  in  bringing  creditor's  biH,  is  not.    Corp.,  §  186. 

LAND  GRANTS. 

construction  of  provision  as  to  roads  being  free  to  government,  and  without  tolls. 

Corp.,  gS  1590-91. 
without  recurvation  or  exception,  operate  in  prcesenti,    Corp.,  §§  1527,  1598-99. 
persons  acquiring  title  along  line  of  railway  after,  take  subject  to.    Id, 
take  effect  from  location  of  line.    Corp.,  |^  1606.  , 

company  first  surveying  and  staking  out  its  road  through  a  canon  acquires  a  prior  right. 
Corp..  §  1606. 
but  this  right  modified  by  acceptance  of  later  act  giving  another  company  a  right 
to  use  it.    Corp.,  §  1607. 

LEASES. 

when  performance  of  condition  impossible,  lessor  should  fix  time  for  performance. 

Corp.,  $5 1452. 
when  railway  company  may  make.    Corp.,  §§  1748-46. 
decree  under  prior  mortgage,  not  yet  executed,  not  an  eviction.    Corp.,  §  1747. 

nor  is  the  appointment  of  receiver  of  lessor,  if  possession  not  disturbed.    Corp., 
^  1748. 
rescission  of  railway  Lease  for  non-performance  of  stipulation  of  lessor  to  classify  its 

debts,  etc.     Corp.,  $;5§  1740-50. 
of  railroad,  unsigned,  but  acted  upon,  binding.    Corp.,  §  1752. 
when  void  as  to  creditors.    Corp.,  §  1752. 
is  a  sale,  under  statute  regulating  sales.    Corp.,  §  1753. 
consent  of  shareholders*  meeting  required,  assent  of  separate  shareholders  invalid. 

Corp.,  g  1754. 
lessor  and  lessee  both  liable  for  tort  of  servant.    Corp.,  §  1755. 
lessor  still  liable  under  its  charter.    Corp.,  §  1756. 
an  instrument  transferring  a  railway  for  a  time  certain  is  a  lease,  though  power  to 
discharge  lessee^s  servants  reserved.    Corp.,  §g  829,  908. 

LEGAL  VOTERS.    See  Inhabitants, 

LEGISLATURE.    See  Statutes. 

conditional  repeal  of  charter  on  failure  to  make  assets  good,  not  a  delegation  of  legis- 
lative power.    Corp.,  §  1809. 
nor  is  an  act  for  judicial  determination  of  rates  for  using  Suspension  Bridge. 
Corp.,  §  1293. 

LEGISLATIVE  POWER    See  Judicial  Power. 

not  a  delegation  of,  to  appoint  commissioners  to  approve  elevated  railway.    C&rp., 

§  1702.  . 
distinguished  from  judicial  power.    Corp.,  §  1667. 

LEVEES.    See  Louisiana;  Municipal  Debts;  Municipal  Taxation, 
system  of  explained;  commissioners  of.    Corp.,  §  2158. 
using  streets  for  by  city  in  Iowa.     Corp.,  §5^5  2414^15. 
state  may  impose  special  tax  to  pay  for.    Corp.,  §  2444. 

Mississippi  river  counties  not  liable  for;  territory  of  levee  districts  liable.    Corp., 
g§  2444-46. 

1019 


Lib.]  index  [Mex. 

LIBEL. 

when  corporation  liable  for.    Corp.,  §§  1010-11. 

LICENSES. 

power  to  license  retailers  does  not  extend  to  licensing  sale  of  perfumery.   Corp.,  §  2073. 

Illinois  cities  may  license  street  cars,  or  refuse  to  do  so,  and  charge  $50  per  car.   Corp., 
§§  2084-85.  2086-87. 

granted  without  requiring  necessary  bond,  corporation  is  liable  to  any  person  spedallj 
damaged.    Corp.,  §  2088. 
otherwise  where  bond  cannot  be  legally  required.    Corp.,  §  2089. 

power  to  license  and  bind  auctioneers  not  inherent  in  municipality.    Corp.,  §  2090. 

issued  without  lawful  authority,  void ;  town  not  liable  for  frauds  of  licensee.    Corp., 
§  2091. 

power  to  license  sale  of  bills  of  exchange  not  included  in  power  to  license,  tax  and 
regulate  brokers.    Corp.,  g  2092. 

Washington  cannot  license  livery  stables.    Corp.,  §  2093. 

city  liquor  license  valid;  general  law  inapplicable.     Corp.,  §  2094. 

under  police  power  city  may  license  dogs.    Corp.,  §§  2095^96. 

under  power  to  resti'ain  and  prohibit  lotteries,  this  niay  be  done  by  excessive  flicenae 
fees.    Corp.,  §2097. 

city  charter  as  to  liquor  licenses  prevails  over  general  law  authorizing  county  commis- 
sioners to  collect  licenses.    Corp.,  g  2098. 

LIENS.    See  Tax  Liens;  Vendor^s  Lien. 

of  corporation  on  stock,  see  Shareholders,  2. 

LIFE  INSURANCE. 

failure  of  company  prima  facie  proof  of  fraud.    Corp.,  §  1484. 

LIMITATIONS.    See  Statute  of  Umitationa. 
on  taxing  power,  see  Municipal  Taxation 

LIQUOR.    See  Licenses, 

destruction  of,  in  anticipation  of  conflagration.    Corp.,  §  2104. 

LOANS.    See  Municipal  Debts;  Municipal  Bonds, 

LOTTERIES. 

in  cities.     Corp.,  §  2070-72. 

LOUISIANA. 

act  prohibiting  issue  of  execution  against  municipal  property  construed.    Corp.,  §  2263. 

levee  system  of,  explained.    Corp.,  §§  2168,  2160. 

act  of  1867  did  not  continue  levee  commissioners  in  office.    Corp.,  §  2498. 

LOUISVILLE  AND  POTLAND  CANAL. 

resources  and  credits,  works,  creditors,  interest  of  the  U.  S.,  rights  of  bondholders. 
Corp.,  §  1950. 

M. 

MALICIOUS  PROSECUTION. 

liability  of  corporation  for.     Corp.,  §  1014. 

MANDAMUS. 

admission  of  corporate  officer  wrongly  defeated  by.    Corp.,  g  602. 

on  application  of  individual,  to  enforce  duty  of  railroad  to  operate  its  whole  line. 

Corp.,  §  1604. 
will  not  lie  to  compel  levy  of  unauthorized  tax.    Corp.,  8  2158. 
acts  not  within  scope  of  official  authority  not  compelled  by.    Corp.,  §  2161. 
to  municipal  officers;  see  Municipal  Debts, 

MARKETS. 

establishment  and  regulation  of  in  cities.    Corp.,  §§  2066-67. 

MARSHALING  FUNDS. 

rule  as  to  application  of  several  funds  to  pay  several  liens.    Corp.,  §  857* 

MASSACHUSETTS. 

corporate  assessments  under  the  act  of  1809.     Corp.,  §  241. 
construction  of  act  for  liability  of  stockholders.    Corp.,  g  407. 
remedy  against  stockholder  under  statutes  is  le^al.    Corp.,  g§  370~7L 

MEETINGS.    See  Ofiicers  of  Corporations,  8 ;  Shareholders,  9. 

municipal,  if  irregular,  legislature  may  ratify.    Corp.,  §  25121 

MEMBERS.    See  Shareholders. 

MEXICAN  TOWNS. 

powers  and  rights  of.    Corp.,  §§  2586-92. 
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•  • 

MICHIGAN. 

power  of  leg:islature  to  create  corporations  considered.    Corp.,  §  !!• 
and  to  create  banks.    Corp.,  g  12. 

raSAPPROPRIATIONS.    See  Officers  of  Corporatiom,  5. 

MISSOURI. 

general  act  concerning  corporations  construed.    Corp. ,  §  418. 
remedy  against  shareholder  under  statute  is  at  law.    Corp.,  ^  370. 

distribution  of  assets  of  dissolved  corporation.    Corp.,  g  1444. 

statute  as  to  disposition  of  effects  of  dissolved  insurance  company  construed.    Corp.. 
§1496. 
shareholders  bound  by.    Corp.,  §1497. 
lien  of  on  railwajr  for  state  bonds.    Corp.,  §  1757. 
act  for  consolidation  of  railroads  construed.    Corp.,  §  1803. 
vumdamus  in,  to  levy  special  tax  to  pay  judgment.    Corp.,  §  2305. 

MISTAKE. 

of  law,  does  not  affect  contract.    Corp.,  S  194. 

of  law,  money  paid  under,  not  recoverable.    Corp.,  §  1056. 

MOB. 

liability  of  municipality  for  property  destroyed  by.    Corp.,  §  2541. 

MONEY  PAID. 

on  illegal  contract  only  partly  executed,  may  be  recovered  back.    Corp.,  $g  75, 185-86. 
by  vendee  in  fraudulent  sale,  to  redeem  mortgage,  not  recovered  back.    Corp.,  ^.^  1089, 
1055-57. 
this  is  by  mistake  of  law,  not  of  fact.    Corp.,  §  1056. 

MORTGAGES.    See  Railway  Companies,  4. 

agreement  for  treated  in  equity  according  to  the  intention  of  the  parties.    Corp. , 

§867. 
effect  of  foreclosure  on  title.    Corp.,  §  859. 

is  not  notice;  unless  acknowledged  as  required  by  statute.    Corp.,  §  907. 
deed  of  trust  is  not,  but  a  deed.    Id, 
instrument  not  sealed  by  corporation  not  good  as,  nor  as  an  equitable  mortgage.  Corp., 

8§  1038,  1049-50. 
a  security  only,  in  Oregon.    Corp.,  §  1161. 

MORTMAIN.    See  Corporations;  Municipal  Corporations, 

MULTIFARIOUSNESS. 

bill  not  bad  for,  in  suit  specially  directed  by  congress  to  restrain  corporation.    Corp., 
§  1672. 

MUNICIPAL  BONDS. 

remedies  to  enforce  payment ;  inhabitants  not  directly  compelled  to  contribute  except 

under  special  statute.    Corp.|  §  S162. 
the  power  to  direct  a  levy  of  taxation  is  solely  legislative,  and  cannot  be  directed  by  a 
court,  or  performed  by  its  marshal.    Corp.,  §§  2227, 2284,  2237;  see,  also,  Jlfuntc- 
ipal  DehtSf  8. 
unless  specially  authorized  by  statute.    Id, 
measure  of  damages  for  nondelivery  is  their  market  value.    Corp.,  §  2553. 
considered  as  chattels,  when.    Corp..  g  2553. 
loan  of  to  a  contractor,  when  not  ultra  vires.    Corp.,  §  2554 
guaranty  of,  when  includes  interest.     Corp.,  §  2556. 
right  of  city  loaning  bonds  to  aid  railway.    Corp.,  g  2557. 
invalid,  constitute  equitable  claim,  and  payment  compelled.    Corp.,  §  2801. 

MUNICIPAL  CONTRACTS.    See  Streets,  4. 

corporation  may  waive  conditions  in ;  presumption  of  regularity.    Corp.,  gg  2007-8. 

void,  when  restoration  of  property  made.    Corp.,  ^  2011. 

power  to  make  implies  power  to  tax.    Corp.,  g  2204. 

street  contracts,  see  Streets, 

corporate  seal  imports  a  consideration.    Corp..  g  2514. 

when  advertisement  for  bids  a  condition  precedent  to  validity.    Corp.,  g  2547. 

what  sufficient  as.    Corp.,  g  2548. 
failure  to  prepare  specifications  not  fatal.    Corp.,  gg  2549-50. 
consent  of  property  owners  to.    Corp.,  g  2551. 
approval  of  architect  binding  when  contract  provides  for.    Corp.,  g  2508. 

MUNICIPAL  CORPORATIONS.    See  Cities;  Counties;  Dissolution  of  Municipalities;  Li- 
censes: Meetings;  Railways;  Streets;  Towns. 

1.  Naturb,  Crkatiok,  xtc. 
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MUNICIPAL  CORPORATIONS  — continued. 

1.  Nature,  Creation,  etc. 

powers,  duties  and  liabilities  of  officers,  see  Municipal  Officers, 

relation  of  inhabitants  to  municipality,  see  Inhabitants, 

rights  of  creditora,  see  Mudicipal  Creditors,  Municipal  Debis,  Municipal  Contracts. 

powers  as  to  taxation,  see  Municipal  Taxation, 

over  streets,  bridges,  etc.,  see  Streets;  Bridges;  Ferries;  Wfiarves. 
general  purposes  of  defined.    Corp.,  §§  2002-6. 

counties,  cities  and  towns  are,  subject  to  full  control  of  legislature.    Corp.,  g§  2179-80. 
are  public  corporations  composed  of  inhabitants,  usually  possessing  corporate  rights. 

Corp.,  g^  2181-83, 
chartei-8  of  are  not  contracts.    Corp.,  §§2184,  2192,  2501. 
may  be  divided  and  debts  apportioned  at  will  of  legislature.    Corp.,  g§  2129,  2185-86. 

2191-93,  2197. 
division  or  consolidation  not  avoided  by  unjust  apportionment.    Corp.,  §  2187. 
revived  corporations;  new  charter,  former  charter  not  resorted  to.    Corp.,  §2059. 
when  suspended  or  dissolved  may  be  continued  by  new  charter,  and  succeed  to  former 

rights  and  duties.     Corp.,  §  2062. 
legislature  has  full  power  to  alter,  enlarge,  reduce  or  abolish.    Corp.,  §§2129,  2191-93, 

219S,  2202,  2229,  2508-12. 
differ  from  thoBB  in  England  before  the  Revolution.    Corp.,  §  2201* 
liable  on  contracts  as  individals.     Corp.,  §  2207. 
District  of  Columbia  is  a.    Corp.,  §  2344. 
are  composed  of  their  inhabitants.    Corp.,  §  2499. 

but  they  are  no  part  of  the  corporation.    Corp.,  §  2500.  , 
charters  are  not  **  special  privileges."    Corp.,  g  2503.  I 

federal  courts  bound  by  construction  of,  by  state  courts.    Corp.,  §  2503. 
territory  may  create  a,     Corp.,  $i  2513. 
may  exist  without  officers.    Corp.,  ^  2516. 
validity  of  railroad  subscriptions.     Corp.,  §§  2570-71. 
vessel  of,  not  liable  to  seizure  in  admiralty,  when.    Corp.,  g§  2577-78. 

2,  Construction  op  Powers. 

have  only  those  granted  expressly  or  by  necessary  implication.  Corp.,  §§  1952,  1993-95. 
and  those  absolutely  essential  to  the  declared  objects  of  the  corporation.    Corp., 
§2001. 
assumpsit  maintainable  against.    Corp.,  §  1977. 

no  promise  implied  against,  when  it  cannot  contract.    Corp.,  g§  1956,  1975. 
rule  of  strict  construction  applies.    Corp.,  §^  1993,  2001. 
all  powers  derived  from  the  legislature.     Corp.,  §  2002; 
are  state  instrumentalities,  for  local  administration ;  powers  may  be  modified  or  with- 

drawn.    Corp.,  §§2003-4. 
may  waive  conditions  in  its  contracts,  and  be  estopped  like  an  individuaL    Corp., 

§  2007. 
power  to  act  existing,  regular  exercise  thereof  presumed.    Corp.,  §  2008. 
guaranty  of  notes  to  city,  by  it,  valid,    Corp..  §  2010, 

may  be  a  trustee,  if  purpose  germane  to  municipal  objects,    Corp.,  §§  2017,  2519-20, 
2572. 
Philadelphia  might  be  trustee  under  Girard  will.    Corp.,  §§  2018-20. 
if  dissolved,  succcessor  may  be  authorized  to  succeed  to  trust.    Corp.,  §  2021. 
Cincinnati,  Baltimore  and  New  Orleans  may  be  trustees  of  charities.    Corp.,  §i^  2022, 
2023. 
doubtful  whether  the  legislative  power  to  grant  franchises  can  be  delegated  to  a  munici- 
pality.   Corp.,  §2079. 
regulation  of  colored  persons,  how  far  allowed  before  14th  amendment.    Corp.,  ^  2033, 

2U33. 
of  the  city  of  San  Francisco.    Corp.,  §§  2080-83. 
power  to  purchase  property  limited  to  necessary  property.    Corp.,  §  2035. 

cannot  take  title  through  another  if  it  cannot  hold  it  directly.    Corp.,  ^  2036. 
power  to  *'doall  other  acts  as  natural  person^' does  not  authorize  acts  mconsistent 

with  objects  and  charter.     Corp.,  §  2042. 
Salt  Lake  City  may  prohibit  gammg.    Corp.,  §  2050. 
authority  to  prohibit  gaming  not  a  special  privilege.    Corp.,  §  2051. 
mortmain  acts  not  adopted  in  Pennsylvania.    Corp.,  §  2055. 
mortmain  acts  never  in  force  in  English  colonies.    Corp.,  §  2573. 
a  construction  acted  on  by  the  parties  will  be  upheld  if  possible.    Corp.,  §  2056. 
under  amended  charter,  old  charter  not  resorted  to,    Corp.,  §  2057. 
Leavenworth  may  construct  drains.     Corp.,  §  205S. 
invested  with  powers  of  another  corporation,  under  specified  act,  amendment  thereto 

not  considered.    Corp.,  §  2059. 
New  Orleans  could  not  establish  market  bazaar.    Corp.,  §  2067. 
police  power,  markets  regulated  under.     Corp.,  §  2066. 

punishing  assaults  and  breaches  of  the  peace.    Corp.,  §  2008. 
regulating  sale  of  liquors.     Corp.,  §  2039. 
lotteries,     Corp.,  §§2070-7?, 

manufacture  of  brick ;  regulated  as  a  nuisance.    Corp.,  §§  2075>  9076i 
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MUNICIPAL  CORPORATIONS,  Construction  of  Powees— continued 
police  power;  quarantine.    Corp.,  §  2077. 

San  Francisco  *' queue"  ordinance,  for  cutting  hair  of  prisoners,  void.    Corp., 

§  2083. 
license  fee  for  street  cars  valid.    Corp.,  §  20S7. 
may  require  bond  of  auctioneer  in  Virginia.    Corp.,  g  2581. 
cannot  remove  nuisance  unless  it  is  so  by  law.    Corp.,  §  2521. 
nor  remove  private  wharf  beyond  established  dock  line.    Corp.,  §  2522. 
street  cars  included  under  power  to  license  hackmen  and  other  like  persons.    Corp., 
g§  20S5,  2086-87. 
■  when  city  may  destroy  private  property  and  bind  itself  to  pay  its  owner.    Corp., 
gS  2104-5. 
compromise  of  disputed  claim  under  valid  contract,  good.    Corp.,  §  2297. 
power  to  make  concession  includes  power  to  make  it  on  conditions.    Corp.,  §  2410. 
cannot  make  affidavit;  must  be  by  officer.     Corp.,  g  2514. 
bond  given  to  must  be  in  corporate  name.    Corp.,  §  2517. 
may  be  charitable  trustee,  and  enforce  same.     Corp.,  J5§  2519.  2572. 

heirs  of  donor  cannot  interfere  on  gi'ound  that  trust  impossible  of  execution  by 
municipality.     Corp.,  S  2520. 
acting  in  ignorance  of  its  rights,  not  thereby  prejudiced.    Corp.,  §  2574. 
may  gain  title  by  accretion  as  riparian  owner.    Corp.,  §  2580. 

rawing  money;  no  power  to  make  contracts  to  pay  for  procuring  reciniits.    Corp., 
^  1953,  1975. 
not  inherent;  must  be  expressly  or  impliedly  conferred.    Corp.,  §§  1980,  1983. 
cannot  issue  commercial  paper  without  being  authorized.    Corp.,  g§  1961,  1983, 
2037-45. 
power  depends  on  construction  of  charter.    Corp.,  $$  2043. 
may  issue  vouchers,  certificates  of  debt,  drafts,  checks  or  orders  for  legitimate 
'  municipal  purposes.    Corp,,  gg  1962,  1984. 

these  are  not  negotiable ;  oo7ia  fide  holder  takes  them  at  his  peril.    Corp., 
§g  1962,  1985,  2038. 
they  may  be  made  transferable.    Corp.,  g  2038. 
city  checks  used  to  pay  taxes  cannot  be  I'eissued.    Corp.,  g§  1962,  1986. 
city  waiTant  must  conform  to  law  as  to  form.    Corp.,  §g  1984,  1988. 
not  bills  of  exchange  if  restricted  to  particular  fund.     Corp.,  §§  1985,  1988. 
not  creation  of  new.  but  conditional  payment  of  existing  debts.    Corp.,  §§  1936, 
1989. 
authorities  reviewed.    Corp.,  §  1990. 
contract  to  pay  interest  on  existing  debt  void.    Corp.,  g  2009. 
does  not  include  power  to  issue  commercial  paper.    Corp.,  g  2037. 
bonds  may  be  issued  for  improvements,  when.    Corp.,  gg  2041,  2044. 
power  to  negotiate  and  sell  bonds  at  a  discount  construed.    Corp.,  §  2045. 
,  ■  power  may  be  conferred  by  law.    Corp. ,  §  2046. 

building  of  plank  road  a  public  purpose.    Corp.,  g  2047. 
city  cannot  issue  bank  bills,  when.    Corp.,  g  2048. 
borrowing  money  for  street  improvement:),  see  Streets^  4. 

8.  General  Powers  and  Duties  as  to  Corporate  Territory. 

cannot  restrain  building  wharf  by  railroad  by  state  authority.    Corp.,  §§  1967,  1991. 
cannot  abandon  control  of  public  wharf  tmd  warehouse  to  private  corporation,  and 

right  to  regulate  tolls.     Corp.,  g^  1972,  1997-99. 
cannot  charge  fee  for  vessels  arriving  and  departing  from  port.    Corp.,  gg  2013,  2014. 
may  obstruct  passage  to  warehouse  for  necessary  purpose.    Corp.,  g;^  2052-54. 
cannot  impose  penalty  on  non-resident  hackman.     Corp.,  ^2085. 
see  Destruction  op  Private  Property,  post  5. 
public  property  what.     Corp. ,  g  2495. 

public  place  inalienable  ;•  but  batture  in  New  Orleans  may  be  withdrawn  from  public 
use.    Corp.,  g  2496. 
regulations  as  to  landing  on  navigable  river  binding,  though  not  usually  enforced. 
Corp.,  g  2530. 
master  may  follow,  in  landing,  though  collision  ensue.    Corp.,  g  2531. 
not  essential  that  title  of  public  grounds  be  vested  in  municipality.    Corp.,  §  2579. 

4.  Liabilities  op.    See  Municipal  Debts;  Municipal  Creditors. 

for  not  taking  bond  of  auctioneer,  to  person  damaged  by  his  not  paying  over  money 
collected.     Corp.,  g  2088.. 

otherwise  if  no  bond  could  be  lawfully  demanded.    Corp.,  g  2089. 
none  for  frauds  of  licensee  under  void  license.    Corp.,  g  2091. 
see  5,  post, 

of  successors  to  corporation,  see  Succession  of  Municipalities. 
how  process  served  on.    Corp.,  §g  2536-37. 
for  injury  on  bridge.     Corp.,  g  2538. 
for  property  destroyed  by  mob.    Corp.,  g  2541. 
for  negligence  or  wrongs.     Corp.,  gg  2540,  2542. 
injunction  against  for  use  of  patent.    Corp.,  g  2543* 

when  refused.     Corp.,  g  2544. 
not  compelled  by  mandamus  to  do  acts  beyond  scope  of  authority.    Corp.,  §§  2545-46. 
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MUNICIPAL  CORPORATIONS  —  continued. 

5.  Destruction  op  Private  Property. 

right  of,  to  prevent  spread  of  fire,  existed  in  every  person.    Corp.,  §§  2099,  2101-3. 
municipality  not  liable  for  desti-uction  of,  in,  absence  of  statute.    Id.;    Corp.,  g§  2100, 

2108,  note. 
statute  providing   compensation  for,   when  ordered  by  three  engineers,   construed. 

Corp.,  gg  2100,  2103. 
city  of  Richmond  might  order  destruction  of  liquors  in  anticipation  of  its  evacuation 
by  Confederate  troops,  and  bind  itself  to  pay  their  owners.    Corp.,  §  2104. 
in  action  for  their  value,  it  is  no  defense  that  they  would  otherwise  have  been 
burned.    Corp.,  §  2105. 

6.  Ordinances. 

subject  to  constitutional  provision  that  laws  making  appropriations  for  salaries,  and 
expenses  of  the  state,    Corp..  §  2528. 

levying  taxes,  are  not  revenue  laws.    Corp.,  §  2524. 

del)ates  of  supervisors  or  aldermen  not  resorted  to  to  explain  terms,  but  to  show  gen- 
eral purpose  of.    Corp.,  §  2525. 

must  not  conflict  with  act  of  congress.    Corp.,  §  2523. 

not  avoided  by  void  part,  if  separable.    Corp.,  §  2527. 

binding  as  police  regulations,  but  not  on  admiralty  courts.    Corp.,  §§  2528-29, 

7.  By  Laws. 

what  warrant  for  violation  of  must  show.    Corp.,  g§  2532-33. 

information  will  not  lie  on,  when.    Corp.,  §  2534. 

as  to  gaming,  when  do  not  interfere  with  general  statute.     Corp.,  §  2535. 

MUNICIPAL  CREDITORS.    See  Municipal  Corporations,  4. 

city  may  be  enjoined  from  fraudulently  disposing  of  property.    Corp.,  §  2083. 
enactment  of  ordinance  providing  for  tax  for  building  materials,  not  restrained.    Corp., 

§  2064. 
as  to  various  remedies  for  the  collection  of  municipal  debts,  see  Municipal  Dzbta^  3. 

MUNICIPAL  DEBTS.    See  Counties;  Municipal  Corporations;  Municipal  Taxation. 

1.  In  General. 

a  general  law  providing  for  levy  to  pay  judgments  forms  part  of  the  contract  on  which 

they  rest.    Corp.,  g  2149. 
when  municipalities  divided  or  consolidated  the  legislature  may  apportion  their  debts. 
Corp.,  ^§2125,  2177-78. 
injustice  in  apfportionment  will  not  ordinarilv  avoid  such  division  or  consolidation. 

Corp.,  g§  2125,  2179-88. 
so  when  one  county  carved  out  o^  another.    Corp.,  g  2188. 
rule  when  no  apportionment  made.    Corp.,  ^  21  $«). 

legislature  cannot  so  destroy  body  as  to  avoid  its  debts ;  repeal  of  charter  impairs 
obligation  of  contract.     Corp.,  §g  2241--43. 
legislature  cannot  repeal  law  for  payment  of  debts  or  take  away  power  of  taxation. 

Corp.,  g§  2266-68. 
power  to  contract  is  limited  by  power  to  tax.    Corp.,  g  2281. 
note  and  pledge  by  city  held  valid ;  holder  might  sue  without  first  exhausting  pledged 

property.    Corp.,  §  2282. 
may  be  lawfully  authorized  only  for  public  purposes.    Corp.,  §  2236. 
'         unconstitutional  debt  may  be  ratified  by  subsequent  act.    Corp.,  §  2237. 

municipal  warrants  not  negotiable;  avoided  by  fraud  in  issue.     Corp.,  §  2239. 

guaranty  of  notes  valid,  when.    Corp.,  $^  2010. 

judgment  against  city,  referring  to  limit  of  taxation,  held  absolute.    Corp.,  §  2289. 

interest  on  coupons  after  maturity  re<x)vered.    Corp.,  §  2291. 

new  wards  added  to  a  city  may  be  exempted  from  payment  of  prior  debts.     Corp., 

§§  2299,  2300. 
invalid  bonds  may  constitute  equitable  claim ;  compulsory  payment  by  statute.    Corp., 
§  2301. 

a.  How  Collection  Enforced.  » 

two  remedies  only  afforded,  except  under  special  statutes,  or  under  the  New  England 
rule,  viz.,  execution  against  corporate  property  and  viandamus  to  compel  taxa- 
tion.   Corp.,  §§  2110,  2111,  2162; 
in  Iowa  only  a  United  States  marshal  mav  levy  a  tax  when  there  are  no  officers  to 
perform  their  duty.     Corp.,  §§  21  lO;  2162,  2246. 
but  held  in  circuit  court  for  Missouri  that  marshal  might  levy.    Corp.,  §  2111» 
2170-71. 
and  also  in  U.  S.  v.  Treasurer ^  etc.,  2  Abb.,  53.    Corp.,  ^  2247  (Iowa), 
a  court   cannot  order  collection  of  taxes ;  this  is  a  legislative,  not  a  judicial 
power.    Corp.,  §g  2117-18;  2227,  2284. 
mandamus  not  grantea  when  the  corporation  virtually  dissolved,  and  its  successor  in 
operation.    Corp.,  §  2159. 
nor  when  a  board  or  corporation  has  been  succeeded  by  new  officers,  and  its  mem- 
bers cannot  exercise  official  functions.    Corp.,  §  21o9. 
will  not  lie  when  defendants  have  no  power  to  do  the  acts  required.    Corp.,  §§  3120, 
2161,  2285. 
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MUNICIPAL  DEBTS.  How  Collection  Enfobced— oontinned. 

nor  when  tax  unauthorized.     Corp.,  §  2278;  or  beyond  limit  of  power  to  tax. 

Corp.,  §§  2274-75. 
where  appeal  to  legislature  is  the  only  resort.    Corp.,  §  2164. 
judgment  against  city  conclusive  as  to  liability  for  debt  of*  former  corporation.    Corp., 

§§  2121-22,  2172. 
mandamus  to  *' assess,  levy  and  cause  to  be  collected  a  special  tax,"  construed.    Corp., 
Sg  2115,  2175. 
against  corporations  succeedin|2:  to  others,  see  Succession  of  Municipaliies. 
bill  in  equity  to  ascertain  proportions  in  which  city  and  town  should  pay.    Corp. , 

§§2177-78. 
the  property  owned  by  a  dissolved  corporation  is  in  equity  liable  for  its  debts.    Corp., 

§§  2127,  2145,  2189,  2280. 
mandamus;   when   federal   court  has  jurisdiction  to  enforce   payment  by.    Corp., 

g§  2244-45. 
property  held  for  public  uses,  such  as  buildings,  parks,  fire  apparatus,  and  other  prop- 
erty held  for  governmental  uses,  not  taken  to  pay  debts.    Corp.,  g§  2142,  z224, 
22;n,  2262. 
it  is  only  private  property  held  in  its  own  right  for  revenue  or  profit,  not  charged 

with  any  public  use  or  trust,  which  is  liable.    Corp.,  §§  2236,  2253. 
''  batture  property  "  in  New  Orleans,  and  its  ground  rents,  not  liable  to  execution. 

Corp.,  §§  2146,  2288,  2254r-55. 
nor  city  water-works.    Corp.,  ^'g  2147,  2239. 

statute  exempting  stock  owned  by  citv  in  its  water- works,  valid.  Corp.,  ^§  2148, 2240. 
money  due  from  street  railway  as  a  bonus  is  liable  to  execution.    Corp.,  §  2252: 
permanent  city  revenue  set  apart  as  such  not  taken.    Corp.,  §  2257. 
city  market  exempt.    Corp.,  g  2258. 

property  not  suitable  therefor  cannot  be  set  aside  as  revenue  or  means  of  perma- 
nent income,  and  thereby  exempted.    Corp.,  §  2259. 
individual  propertv  of  citizen  not  taken  to  pay  debt.    Corp.,  g,^  2143.  2225,  2260. 
who  is  a  public  oflicer  compellable  to  make  levy.     Corp.,  §§  21 18,  2228. 
taxes  levied  but  not  collected,  not  property,  and  cannot  be  judicially  collected  to  pay 

debt.    Corp.,  §§  2119,  2232. 
mandamus  proper,  when  officers  refuse  to  act.    Corp.,  g  2248. 
creditor's  bill,  when  proper.    Corp.  §  2249. 

lies  against  citv.    Corp.,  §  2251. 
Louisiana  act  regulating  issue  of  execution,  has  no  application  to  federal  judgments. 

Corp.  g  2268. 
held  tnat  no  execution  can  issue  against  municipality.     Corp.,  §  2204. 
limitation  of  judgment  lien,  when  inoperative.     Corp.,  §  2265. 
^    statute  authorizing  levy  beyond  general  limit,  manoatory  on  oificers  to  call  specified 
meeting  to  decide  on.     Corp.,  §  2OT. 
laches  of  creditor  for  fifteen  years  defeats  right  to  mandamus,    Corp.,  §  2293, 
mandamxts  lies,  though  other  remedy  provided.    Corp.,  §  2303. 
special  execution  to  collect  in  Pennsylvania,  see  Pennsylvania^ 
people  cannot  by  vote  annul  valid  contract.    Corp.,  §  2476. 

3.  Limitations  on  Powbb  to  Contract. 

limitation  for  general  purposes  does  not  include  special.    Corp.,  §§  2290,  28^5,  2475. 
on  power  to  borrow  for  city's  use  apply  to  ordinary  expenses,  and  not  permanent  loans. 

Corp.,  §2292. 

provision  prohibiting  contract  not  founded  on  appropriation,  and  for  annual  estimates 

of  expenses,  held  not  to  prohibit  contracts  extending  beyond  one  year.    Cora., 

§  2294. 

ten-year  gas  contract  void ;  whether  ratified  by  acquiescence.    Corp.,  g^  2295,  2296. 

invalid  bonds  constitute  an  equitable  claim,  and  payment  may  be  compelled  by  law. 

Corp.,  S  2301. 
debts  in  excess  of  limit  void,  though  on  long  time.    Corp.,  §  2302. 

MUNICIPAL  OFFICERS.    See  Boards  of  Supervisors;  Counties;  Municipal  Corporations. 

1.  In  General. 

tax  collectors  of  towns  and  counties  are  city  officers,  when,    Corp.,  §  24901 
governor  of  District  of  Columbia  is  its  executive  officer.     Corp.,  g  2491, 

2.  Election  and  AppoiiTTtfENT. 

bind  municipsdity,  whether  elected  or  appointed.    Corp.,  §  2434. 

3.  Powers. 

mayor  of  city  may  execute  valid  agreement,  acting  as  agent  for  city  council.    Corp., 

g§  1974,  p.  792;  §  24«7. 
bind  municipality  by  their  acts  and  agreements  under  usual  employment.    Corp., 
§g  2482-83. 
immaterial  whether  appointed  or  elected.     Corp.,  §  2484. 
cannot  issue  negotiable  pa[)er.    Corp.,  §  2485. 

are  prescribed  by  law;  all  persons  must  take  notice  of.    Corp.,  §  2486. 
fraudulent  contracts  ultra  vires.    Corp.,  g  2488. 
may  charge  corporation  with  their  torts.    See  Streets, 
contra,  Bowditch  v,  Boston,    Corp.,  §  2489. 
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MUNICIPAL  OFFICERS  —  continued* 

4.  Duties. 

when  provision  for  erecting  wharves,  etc.,  not  mandatory.    Corp.,  §  2016. 

6.  Liabilities. 

county  commissioners  not' personally  liable  on  tiUra  vires  offer  of  reward.     Corp., 
g  1»79. 
though  not  authorized  by  previous  meeting.    Corp.,  §  19S0. 

6.  Officers  De  Facto. 

if  the  offices  have  no  existence  there  can  be  no  officers,  either  de  jure  or  de  fado* 

Corp.,  §  2169. 
defined.    Id. 

7.  Disqualification  Ain>  Removal. 

official  existence  totally  ended  by  failure  to  take  prescribed  oath  of  loyalty.     Corp., 

§J5  2113,  2167. 
by  being  succeeded  by  new  officers,  after  term  expired.    Corp.,  §  249SL 
when  resignation  does  not  disqualify.    Corp.,  g  2494. 

MUNICIPAL  TAXATION.    Bee  MunicipiU  Debts. 

1.  In  General. 

power  generally  conferred.    Corp.,  §§  1959,  1991. 

under  complete  legislative  control.    Corp.,  §  20d4. 

power  of,  vested  as  an  essential,  is  a  delegated  power.    Corp.,  ^  9095-S6. 

oy-law  requiring  master  to  pay  poll  tax  of  journeymen,  valid.    Corp.,  §  3027. 

public  lands  not  taxable;  otherwise  of  improvements  thereon.    Coi^.,  §  2026. 

Daok  may  be  taxed.    Corp.,  §  2029. 

wood  dealer  subject  to,  under  power  to  inspect  lumber,  etc.    Corp.,  §  2080. 

property  owner  may  be  compelled  to  list  property.    Corp..  §  2031. 

power  of  taxation  legislative,  and  not  judicial.    Corp.,  g§  2117,  2119,  2227 ;  see  §§  21^. 

217(^-71. 
"  may  levy  "  is  mandatory.    Corp.,  §8  2270,  2452. 

legislature  cannot  take  away  power  of,  as  to  municipal  debts.    Corp.,  §g  2206-6^. 
when  it  is  the  duty  of  officers  to  call  meeting  to  autnorize  further  tax.    Corp.,  g  2271. 
charter  authorizing  general,  special  not  thereby  abrogated.    Corp.,  §  2276. 
ordinance  that  council  "  provide  means  "  to  pay  bonds  does  not  imply  agreement  to 

levy  specicd  tax.     Corp.,  §  2277. 
of  its  own  stock  held  by  nonresident,  not  authorized,  when.    Corp.,  §  2278. 
power  of,  follows  from  power  to  borrow  money ^    Corp.,  §  2279. 

so  from  power  to  contract  debt,  when  taxation  not  specially  limited.    Corp., 
§§  2280,  2281. 
forfeiting  lands  as  delinquent  after  notice,  tax  list,  etc,  valid.    Corp.,  §  2560. 
what  lands  subject  to.    Corp..  ^  2561. 
sales  for  taxes ;  requisites  to  validity  in  Washingtoiii    Corp.,  ^  2562-65. 

S resumptions  as  to  taxes.    Corp.,  §  2566. 
legal,  may  be  enjoined.    Corp.,  ^  2567. 
as  to  compelling  by  mandamuSf  and  by  the  court  tbioogh  its  executive  officer,  see 
Municipal  Debts,  8. 

2.  Limitation  of  Power  of  Taxation. 

statute  limiting  to  one  per  cent,  modified  by  subsequent  general  law  requiring  levy  to 

pay  judgments.     Corp.,  §S  2106,  214i)-50. 
in  certain  county  restricted  to  four  mills  per  dollar,  for  ordinary  expenses.    Corp., 
g§  2107-8,  2155-66. 
'  but  general  law  requires  unlimited  levy  to  pay  judgments.    Corp.,  §§  2108,  2156. 

judgment  for  *'  ordinary  expenses  *'  excluded.    Id, 
legislation  subsequent  to  contracting  of  debt  is  unavailing.     Corp.,  §g  2114,  2178. 


N. 

t^AME.    See  Corporations,  1. 

NEBRASKA. 

proposition  to  incur  municipal  debt  must  be  submitted  to  voters.    Corp.,  §  2804. 

J^EGLIGENCE.    See  Streets. 

when  railroad  lessor  and  lessee  both  liable  for,  of  servant    Corp.,  §  1765. 

I^EQOTIABLE  PAPER. 

of  municipalities,  see  Counties,  8;  Municipal  Corporations,  2;  Muwieipal  Dd>ts. 

NET  EARNINOa    See  RaHuxiy  Companies,  9. 

NEW  JERSEY. 

•'reserved  power  "  over  charters  may  be  repealed.    Corp.,  8  1404. 

right  to  exercise  depends  on  legislative  intention  in  each  case.    Corp.|  %  1405. 
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NEW  ORLEANS. 

street  railways  in.    Corp.,  §§  1761-68. 

rights,  powers,  public  property.     Corp.,  §§  2621-25. 

may  be  trustee  of  charity.    Corp.,  §§  2022-23. 

NEW  YORK. 

constitution  as  to  creating  corporations  considered.    Corp.,  g  12. 

remedy  against  stockholder  under  statutes  both  legal  and  equitable.    Corp.,  §  870. 

powers  of  charitable  coi-porations  to  take  lands  in  other  states.    Corp.,  §§.1096, 1186-^9. 

NORTH  CAROLINA. 

lien  of  on  railway  for  state  bonds.    Corp.,  §  1758. 

NOTICE. 

to  board  of  directors,  of  transfer  of  stock,  is  notice  to  subsequent  board.    Corp.,  §  512. 

is  notice  to  corporation  also.    Corp.,  §  513. 
to  cashier,  that  certificates  held  in  trust,  is  notice  to  bank.    Corp.,  §  514. 
to  corporate  officer  in  that  capacity,  is  notice  to  him  privately.    Corp.,  g  779. 
director  has  notice  of  corporate  insolvency.    Corp.,  §  778. 
to  corporation,  how  given.    Corp.,  g§  1908-9, 1911-13. 
mortgage  must  be  acknowledged  to  be.    Corp.,  §  907« 

NUISANCES. 

the  law  of  prescription  has  no  application  to.    Corp.,  §  1289. 
legalized,  referred  to.    Corp.,  g  lz91. 

elevated  railroads  authorized  by  the  legislature,  not.    Corp.,  g  1701. 
public,  cannot  be  enjoined  by  individual  unless  he  sustains  special  injury.     Corp., 
gg  1973,  2000, 

O. 

DATH.    See  Affidavit 

OFFICERS  OF  CORPORATIONS.    See  Poioers  of  Oorporatiom. 

1.  AppomncBirr. 

2.  PowBB  TO  Act  fob  Oobpobatiow. 
S.  Official  Dutiss. 

4.  RsuLTioKS  vrrH  Sbabkboildbiul 

5.  LlABIUTT. 

6.  iNCAPAdTDBS  AND  IhXUNXTIIB. 

7.  OFFicsitB  Db  Facto. 

8.  Rkhoyal. 

9.  Dibbotobs^  Mbbtinob. 

when  proper  parties,  see  Parties. 

contracts  with  themselves,  see  iNCAPACimss  and  Ibihunitiiss,  poetf  6. 

when  shareholders  may  sue  for  corporation  on  default  of,  see  Shareholders,  2. 

who  are  '*  executive  officers."    Corp.,  g  899. 

1.  Appointment. 

charter  requiring  directors  to  be  **  practical  mechanics,"  construed.    Corp.,  g  721. 
president  and  secretary  elected  only  by  directors,  not  stockholders.     Corp.,  gg  722,  1054. 
election  of  directors  by  minority  of  stock  legal,  though  majority  enjoined  from  voting. 
Corp.,  §  723. 

2.  Power  to  Act  for  Corporation.    See  Poioers  of  Corporations, 

directors  cannot  sell  stock  below  par,  even  though  not  expressly  prohibited.    Corp., 
§^  143, 146. 
authority  to  sell  bonds,  etc.,  not  a  warrant  for  selling  stock.    Corp.,  g  14 ?# 
directors  cannot  increase  stock.    Corp.,  ^§  74,  76,  134,  lS6-13tt. 
directors  cannot  release  stockholder  or  subscriber.    Corp.,  g  182. 
can  receive  nothing  but  money  in  payment  for  stock.    Corp.,  gg  183,  225. 
to  make  assessments,  see  Assessments, 

as  to  ** unissued  stock  "  to  be  applied  to  best  interests  of  company.    Corp.,  g  306. 
cashier  may  waive  lien  of  bank  on  shares,  in  favor  of  equitable  assignee.    Corp.,  g  486. 
cannot  waive  provision  against  transfer  while  assignor  indebted  to  company.    Uorp. , 

J  519. 
official  are  corporate  acts;  otherwise  when  acting  beyond  powers;  may  act  out  of  the 

state.    Corp.,  §g  712-14. 
treasurer  authorized  to  adjust  account.    Corp.,  g  784. 
directors;  cannot  lease  or  sell  plant  and  business.    Corp.,  g  787. 
of  mining  companies,  powers  of.     Corp.,  g  787. 

representing  minority, lease  of  mine  by,  with  suspicious  circumstances,  held  fraud- 
ulent.   Corp.,  g  789. 
must  generally  act  in  compelling  an  account  by  ministerial  corporate  officers. 

Corp.,  g  741. 
act  omciallv  in  discharging  engineer.    Corp.,  g  742. 
cannot  authorize  filing  petition  in  bankruptcy.    Corp.,  g  748. 
nor  transfer  charter.    Corp.,  g  745. 
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OFFICERS  OF  CORPORATIONS,  Power  to  Act  for  Corporation  — continued, 
holding  out  officer  as  authorized  to  make  contracts,  sufficient.     Corp.,  J^  749. 
president,  executing  assignment  of  patent  transfers  corporate  right  and  his  own  alao. 
Corp.,  ^754. 
'may  usually  indorse  commercial  paper.     Corp.,  §  773. 
of  renting  railroad,  may  acknowledge  deed  made  in  Ohio.    Corp.,  §  758. 
indorsement  of,  not  authorized,  not  binding  as  to  one  having  notice  of  want  of 
power.     §  772. 
power  to  make  commercial  paper,  especially  by  financial  agent,  presumed.     Corp., 

§771. 
signing  checks  by  president  and  secretary  authorized  by  usage.    Corp.,  §  774. 
agreement  by  president  and  cashier  not  to  hold  indorser  liable,  is  void.     Corp.,  §  775. 
treasurer  or  manager  of  trading  company  in  Massachusetts  may  give  business,  but  not 

accommodation,  notes.    Corp..  §  776. 
treasurer  empowered  by  usage  to  give  notes.     Corp.,  §  777. 

directors  cannot  lease  or  sell  out  the  company,  its  plant  or  business.     Corp.,  §  Olfi.  ^ 
directors  are  proper  officers  to  release  ana  make  contracts.     Corp.,  S§  1035,  1044-45,^ 
directors  can  autnorizd  mortgage  only  as  a  board,  and  not  infornisilly.     Corp.,  g  lOdS, 
cannot  change  the  charter  by  usage.     Corp.,  g^  1437.  1454. 

service  of  injunction  on  treasurer  or  director  binds  the  person  served.     Corp.,  §  1907, 
treasurer  may  bind  company  by  receipt  of  money.     Corp^,  §  1910. 
privity  and  knowledge  of  naanaging  officers  is  that  of  company.     Corp.,  §  1915. 
summons  served  on  **  reputed  director  "  good  if  he  is  really  a  director.     Corp.,  §  1917. 
payment  made  to  treasurer.     Corp.,  §  1918. 
treasurer  may  bind,  by  account  stated.     Corp.,  §  1931. 
general  solicitor  has  no  power  to  bring  suit.     Corp.,  §  1932. 

a.  Ratification;  full  knowledge  essential  to ;  by  directors,  should  have  knowledge  of 

unauthorized  transaction  as  a  body.     Corp.,  S$  (592. 
ratification  of  mortgage  containiqg  unauthorized  condition  does  not  affirm  tliat  if 
majority  of  board  did  not  know  its  existence.     Corp.,  ^'g  667,  602. 
directors  not  presuiiie<l  to  know  of  such  condition.     Corp.,  jijg  6G^,  698. 
use  of  money  by  corporation  not  a,  of  the  Jict  of  the  president  in  borrowing  it : 

this  can  only  be  done  by  the  directors  as  a  board.     Corp.,  §  732. 
over  draft  by  president  and  secretary  ratified  by  resolution  of  board.    Corp.,  §  755. 

b.  Breaches  of  trust;  oppression,  etc.;  director  indirectly  appropriating  bonds  for  his  own 

use  as  stockholaer,  liable  for  their  value  to  creditors.    Corp.,  ^§  669,  695;  see 
post,  6.  • 

C.  Construction  ofpronisions  conferring  power;  charter  construed  to  empower  directors 
to  pass  by-law  prohibiting  stork  trtmdfer  by  holder  indebted  to  company.    Corp., 
§  521 ;  such  by-law  valid ;  §  ox>2. 
authority  to  make  note  and  mort;:a«2:e  excludes  power  to  stipulate  for  attorney's 
fees  in  case  of  legal  proceeding.     Corp.,  g§  065,  691. 
to  president  to  borrow  money,  give  notes,  etc.,  includes  giving  collateral  security. 
Corp.,  §  748. 
directors  and  president  may  issue  bonds  and  mortgage,  when.    Corp.,  §  978. 

8.  Official  Duties. 

to  report  annually  means  once  every  year,  though  only  part  of  a  year  expires  before 
first  report.     Corp.,  §§  678,  705. 

4.  Relations  with  Shareholders. 

directors  cannot  increase  stock  without  special  authority.    Corp.,  §§  74,  134. 

shareholder  may  prevent  increase  by  injunction.     Corp.,  §  134. 

cannot  transfer  charter  without  shareholdercj'  assent.     Corp.,  i^g  137,  745. 

such  assent  inferred  by  acting  in  subsequent  meetings.     Corp.,  j;;^  18i. 
directors  must  pay  calls  due  from  themselves;  relief  to  members  in  equity,   Corp.,  §  329. 
member  may  recover  portion  of  fund  misapplied,  to  which  he  has  a  distinct  right ;  and 

may  restrain  misapplication.     Corp.,  g  615. 
officer  not  liable  in  aswsumpsit  for  merabfr's  share  of  assets  sold  by  him.    Corp.,  §  616. 
member  relieved  from  sale  of  shares  induced  by  officer's  fraud.     Corp.,  S  617. 
directors  are  trustees  or  managing  partners,  and  members  are  cestuis  qiie  trust;  latter 
may  redress  breaches  of  trust.     Corp.,  g,^  618,  671,  747. 

equitable  remedies  result  from  such  relation.     Corp.,  §  627. 
fraud  of  officers  restrained  at  suit  of  members.     Corp.,  g§  626-28. 
officers  should  not  take  part  with  one  class  of  shareholders  against  another.    Corp., 

§629. 
member  cannot  sue  directors  for  mismanagement ;  company  must  sue.    Corp.,  §  657. 

may  sue  for  personal  wrong  to  him,  as,  infringing  his  patent.     Corp.,  §  658. 

otherwise,  if  they  refuse  to  prosecute,  or  are  guilty  of  fraud.    Corp.,  §  659. 
majority  of  shareholders  cannot  dismiss  appeal  against  directors*  consent.     Corp., 

§  1605. 
right  of  member  to  sue  when  corporate  body  refuses,  see  Shareholders^  3. 

5.  Liability  of;  how  official  character  pleaded.    Corp.,  §  lo« 

to  shareholders,  see  supra^  4. 

for  breaches  of  trust,  see  supra,  2,  b. 
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OFFICERS  OF  CORPORATIONS,  Liabilitj  of— continued. 

statutes  providing  for,  for  breach  of  duty,  are  penal,  and  strictly  construed ;  repeal 
carries  pending  action  and  remedial  rights.      Corp.,  §g  680,  683,  707-8,  710,  711. 
such  statutes  enforced  only  in  state  where  made.    Corp.,  §  710. 
may  be  restrained  from  infringing  patent.    Corp.,  §  744. 
when  president  not  liable  for  infringing  patent.     Corp.,  ^  758. 
none  merely  because  company  dissolved,  and  wound  up  by  its  officers.    Corp.,  §g  1438, 

144a-45. 
individual  liability  in  case  debts  exceed  capital  is  in  equity;  all  the  trustees  must  be 
joined.    Corp.,  §55  675-76,  702-8,  766. 
is  joint,  and  not  several,  unlike  shareholders*  liability.     Corp.,  §g  675,  703. 
what  debts  included ;  fraud  in  incurring  debt  no  defense  against  bona  fide  holder. 
Corp.,  §  768. 
joint  and  several  liability  for  failure  to  publish  report  will  support  action  of  debt ;  debt 
lies  on  a  penal  statute.    Corp.,  ^§  677,  704. 
what  debts  covered  by  ip  New  York.     Corp.,  §  710. 

time  of  making  contract,  not  delivering  goods,  controls.    Corp.,  §§  684,  711. 
debt  must  be  contracted  during  period  of  neglect.    Id, 
grounds  of  liability  seated.     Corp. ,  §§  685,  711. 
trustees  or  officers  to  wiud  up  company  may  be  liable  for  maladministration.     Corp., 
^§  14S0,  144S-45. 
but  are  not  liable  for  debts  of  company.     Corp.,  §  1448. 
procedure  to  enforce  liability.    Corp.,  g  1445. 
liow  released  or  discharged;  by  repeal  of  statute  providing  for  such  liability.    Corp., 
g§  680,  708. 
Incapacities  and  Immunities  op. 
president  may  buy  company's  bond,  and  pay  his  own  stock  therefor.    Corp.,  §  425. 

pledge  to,  upheld.    Corp.,  g  994. 
contracts  of  officers  with  themselves  are  jealously  regarded,  but  are  only  voidable. 
Corp.,  §§  660-61,  086-88,  701. 
some  are  void  ab  initio;  as,  an  officer  to  sell  buying  of  himself.    Corp.,  J^  687. 
director  may  purchase  at  sale  of  corporate  property,  if  purchase  in  good  faith  on 
his  own  loan.    Corp.,  ^  66!^-64,  689. 
delay  of  four  years  to  attempt  to  rescind  by  company  a  waiver.     Corp.,  §  690. 
contract  by  officers  under  guise  of  a  coal  company  formed  by  them,  to  i4eli  coal  at 
exorbitant  rates  from  tne  company's  mines,  is  fraudulent  and  void.     Corp., 
§§  670,  696, 1870. 
deeds  to  railroad  president,  in  consideration  of  running  road  to  a  city  required  by 

law  to  be  its  terminus,  are  fraudulent.    Corp.,  ^^  672,  697-98. 
if  a  bond  bought  by  an  officer  passes  to  a  bona  fide  holder,  for  value,  it  is  valid. 

Corp.,  ^  673,  699-701. 
have  no  right  to  combine  against  company  to  convert  its  pro|x;rty :  they  cannot 

profit  at  expense  of  company,  members,  or  bondholders.     Corp.,  ^715. 
treasurer  may  adjust  account  with  firm  of  which  he  is  a  memUrr,  especially  when 

ratified  by  company.    Corp.,  §  735. 
when  company  buys  mine  from  some  of  its  directors,  they  must  use  the  utmost 

good  faith.     Corp.,  §  740. 
construction  contract  in  which  directors  interested,  is  void.    Corp.,  §  1872. 
giving  mortgage  in  which  some  directors  interested,  void  pro  tanto.    Corp.,  g  74G. 
directors  are  trustees;  cannot  deal  for  their  pei'sonal  profit.     Corp.,  g  747. 

so  of  president.     Corp.,  §  752. 
company  may  borrow  money  from  president.    Corp.,  §750;  transaction  upheld. 

Corp.,  §  751. 
mortgage  to  directors,  authorized  by  stockholders,  loan  for  corporate  purpose,  held 

valid.    Corp.,  §  992. 
deed  to  directors  held  void  as  to  creditors.    Corp.,  ^  993. 
confession  of  judgment  to  director,  bv  resolution  of  board,  void.    Corp.,  §  998. 

but  if  debt  bona  fide,  it  will  stana,  but  without  priority.    Corp.,  g  9911. 
acquiescence  in  account  rendered  may  bind.     Corp.,  g  1001. 
may  deal  with  firm  whose  head  is  also  president;  but  firm  held  to  strict  good  faith. 

Corp.,  §  1007. 
dealings  with  firm  through  a  partner  who  is  a  director  and  member  of  corporate 
executive  committee  held  void.    Corp.,  g  1029. 
director  as  such  may  consent  to  consolidation  and  oppose  it  as  a  stockholder.     Corp., 

§^  1515,  1672. 
frauds  of  directors  of  Pacific  railroads,  how  proceeded  against ;  and  of  the  Wyoming 
Coal  Company,  Credit  Mobilier  and  others.    Corp.,  gg  1551,  1670-81. 

7.  Officers  De  Facto.    See  Removal,  post 

are  liable  as  other  officers  under  statutes  im]x>sing  individual  liability.    Corp. ,  §§  683,  710. 
those  acting,  but  not  qualifying,  are.     Cotp.,  g  724. 

8.  Removal. 

by  judgment,  are  de  facto  officers  until  judgment  recorded.    Corp.,  §§  716,  718. 

so,  until  judicially  ousted.     Corp.,  g  718. 
officer  during  good  behavior,  statute  fixing  ter{n  void  as  impairing  contract  obligation. 

Corp.,  g  719. 
by  quo  ivarranto,    Corp.,  g  720. 
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OFFICERS  OF  CORPORATIONS  —  continued, 

9.  Directors*  Meetings. 

by-law  regulating  does  not  affect  third  persons.    Corp.,  §  725. 

nor  by-law  as  to  notice  of.    Corp.,  §  726. 
legality  of  acts  ordered  at,  infra  vires,  not  questioned.    Corp.,.g  727. 
whether  director  unable  to  attend,  entitled  to  notice  of.    Corp.,  §  728. 
effect  of  minutes  of;  where  may  be  held.     Corp.,  g§  729,  730. 
when  president  may  designate  place  of  holding.    Corp.,  §  731. 

when  notice  of,  required  to  be  served,  meeting  unlawful  if  a  director  neither  attended 
nor  was  notified,    Corp.,  g§  1033,  1042. 

OHIO. 

imder  act  of  1803  as  to  *'  Sufferers'  Land,'^  directors  could  not  tax  land  to  pay  state  tax. 

Corp.,  §  see. 

railway  companies  may  aid  other  companies  by  subscription  or  otherwise.     Corp.. 

§§841,  92e. 
jurisprudence  adverse  to  repeals  by  implication.    Corp.,  §  92S. 

ORDINANCES.    See  Municipal  Corporations,  6. 

OREGON. 

construction  of  statute  as  to  foreign  corporations  doing  business  in.    Corp.,  ^1101, 

1150-54,  1155-61. 
doctrine  of  res  judicata  as  established  in.    Corp.,  §  1158. 
mortgage  only  a  security  in.    Corp.,  §  1161. 

statute  as  to  dissolution  of  corxx>rations  by  members  considered.    Corp.,  gg  1496,  1499. 
counties  must  sue  in  what  name  in.    Corp.,  §  2451. 

P. 

PARTIES. 

all  stockholders  not  necessary  parties  in  suit  for  subscription,  unless  in  a  winding  up 
suit.     Corp.,  gg  191,  87a,  405;  see  g  406. 
otherwise  wnen  the  liability  is  proportional  and  pro  rata,  and  not  in  a  definite 
sum.    Corp.,  g  878,  p.  163. 
persons  receiving  funds  of  corporation  necessary  parties  to  creditors'  suit  to  enforce 
liability  for  unpaid  subscriptions.    Corp.  g  888. 
corporation  should  be  a  part^  unless  dissolved.    Corp.,  §  884. 
if  necessary  parties  cannot  be  joined,  the  court  will  give  such  relief  as  is  possible. 

Corp.,  §  885. 
directors  are  proper,  in  action  by  member  on  behalf  of  unwilling  company  to  enjoin 

taxation.    Corp.  ^  ^  567. 
consolidated  company  necessary  party  to  action  to  avoid  consolidation.     Corp.,  g  599. 
stockholders  are  proper  panies  to  suit  to  enforce  lien  on  corporate  property  when  liable 

for  same  debt.     Corp.,  gg  674,  700. 
when  corporate  officers  are  merely  nominal.    Corp.,  g  733. 
stockholders  as,  in  actions  in  which  corporation  snomd  sue,  see  Shareholders,  2. 

PARTNERSHIP. 

rights  of  surviving  partner,  and  of  new  firm,  in  stock  of  former  partnership.    Corp., 

S5  305. 
owning  stock,  one  member  may  represent  as  to;  notice  to  him  of  meetings  is  notice  to 

firm.    Corp.,  gg  592-93. 

PATENT. 

use  of,  by  assignee  of  railroad,  not  an  infringement,  when.    Corp.,  g  172CL 
county  not  liable  for  infringement  by  its  contractors.    Corp.,  g  2463. 
effect  of  enjoining  use  by  city.     Corp.,  g  2543. 
when  injunction  refused.    Corp.,  g  2544. 

PENALTY. 

remission  of,  against  railroad,  does  not  violate  a  contract.    Corp.,  g  1709. 
liabiliry  of  corporate  officers,  when  in  nature  of.  see  Officers  of  Corporations,  5. 
statute  giving,  not  enforced  beyond  state.    Corp.,  g  710. 

PENNSYLVANIA. 

foreign  corporations  may  hold  lands  in.    Corp,,  gg  1112-18,  1164. 

statute  as  to  levy  and  sale  of  corporate  property  construed.    Corp.,  g  1928. 

special  statutory  execution  against  counties  and  townships.     Corp.,  ^  2306. 

when  commissioners  not  liable  to  contempt  under.    Corp.,  g2307;  when  liable, 
Corp.,  g  2311. 

no  defense  to,  that  tax  not  levied.    Corp.,  g  2309. 

operates  as  an  injunction,  to  pav  out  of  first  funds.    Corp.,  g  2310. 

funds  not  diverted  after  issue  of.    Corp.,  g  2312. 

legislation  held  not  to  affect  right  to.    Corp.,  g  2313. 

duty  of  county  commissioners.    Corp.,  gg  2314-15. 

has  no  application  to  cities  and  boroughs.    Corp.,  gg  2316,  2481. 
stock  of  municipality  not  liable  to  execuuon.    Corp.,  §  2317;  but  see  g  2818. 
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PERSON. 

corporation  is,  within  act  of  congress  of  April  20,  1871.    Corp.,  §  1016. 

PHILADELPHIA. 

may  be  trustee  of  charity.    CJorp.,  §§  3018-20. 

effect  of  supplement  to  fundamental  act.    Corp.,  g  2688. 

as  a  trustee  under  the  Girard  will.    Corp.,  §§  2584-85. 

PLEADING.    See  Partiea;  Varianoe. 

As  TO  Corporations. 

how  corporate  existence  averred.    Corp.,  §§  13, 14. 

what  sufficient  averment  that  defendants  are  corporate  officers.    Corp.,  §  15. 

existence  of  corporation  admitted  by  plea  of. non  aamimpnt    Corp.,  g§  60,  500;  or  of 

general  issue,  §  1$M9. 
how  averments  of  corporate  capacity  denied  or  met.    Corp.,  §  68. 
in  creditor's  bill,  insolvency  of  corporation  must  be  alleged.    Corp.,  §  881. 
allegation  of  facts  showing  personal  liability  essentiaL    Corp.,  ^  ^8. 
what  necessary  under  charter  fixing  responsibility  for  unptiia  stock,  in  insolvency. 

Corp.,  §  409. 
agent  may  verify  petition ;  need  not  be  by  officer.    Corp.,  §  757. 

what  necessary  m  action  by  member  on  behalf  of  company.    Corp.,  §§  551-54,  574-77 
corporation  answers,  not  under  oath,  but  under  corporate  seaL    Corp.,  g  621. 
of  charter,  unnecessary,  when  made  a  public  act.    Corp.,  §  862. 
averment  of  corporate  power  refers  to  fundamental  act.    Corp.,  §  884. 
insufficient  allegation  of  corporate  ci^Mcity  cored  by  proper  averment  in  replication. 
Corp.,  §  1140. 
when  latter  admitted  by  demurrer.    Corp.,  §1174. 
demurrer  does  not  reach  oack  to  declaration  after  several  intermediate  pleadings. 

Corp.,  §  1171. 
plea  in  bar  waives  one  in  abatement.    '  orp.,  §  1172. 

averment  of  corporate  capacity  denied  only  by  plea  in  abatement.    Corp.,  §  1182. 
corporation  cannot  itself  verify ;  most  be  by  officer.    Corp.,  §  2515. 

PLEDGE.    See  Collateral  Security;  Stock,  1,  a,  b. 

rights  and  duties  of  pledgor  and  pledgee  of  stock.    Corp.,  §§  465,  507. 

pledgee  taking  certincate  assigned  bv  A.  B.,  '*  trustee,'*^  has  notice  of  terms  of  trust. 

Corp.,  §  509. 
agreement  for,  treated  in  equity  according  to  the  intention  of  the  parties.    Corp., 
g  807. 
POLICE  POWERS.    See  Municipal  Corporations;  Regulation  and  Control  of  CarporaiUmB^  4. 

PORTLAND. 

Oregon,  not  successor  to  trustees  for  building  school  house.    Corp.,  §  2583j 

POWERS  OF  CORPORATIONS.    See  Ql^ccr*  of  Corporation$,  3 

1.   CONSTRtrcnON  OF. 

2.  Acts  Within. 
8.  Ultra  Virxs. 
4.  Or  Particular  CoBPORATioirs. 

as  to  increase  of  stock,  see  Stock, 

powers  b^  estoppel,  see  Estoppel. 

to  consolidate  with  others,  see  Consolidation  of  Corwratums. 

distinction  between,  and  of  individuals.    Corp.,  §  I288. 

mortmain  acts  never  had  force  in  Pennsylvania.    Corp.,  ^  1948. 

lands  generally  transferred  and  taxed  like  those  of  individuals.    Corp.,  §  1949. 

1.  Construction  of  Powers.    See  Railway  Companies,  2. 

powers  of  corporations  in  other  states,  see  Foreign  Corporations, 

coDstruction  of  organizing  statute  or  charter  controls.    Corp.,  §§  780,  844,  875. 

ordinary  corporate  powers  exercised  by  officers,  see  Officers, 

anciently  could  act  only  by  deed  under  corporate  seal;    rule   now  relaxed.     Corp.. 

.  ^  788,  848. 

acts  need  not  be  evidenced  by  writing  unless  expressly  required.    Corp.,  §  845. 
grants  and  proceedings  beneficial  to  company  presumed  to  be  accepted.    Corp.,  §  S^ 
character  of  officers  acting  as  such  often  presumed.    Id.;  %  790. 
charter  sometimes  presumed ;  also  its  acceptance.    Id. ;  ^  791. 
acts  absolutely  prohibited  by  charter  are  void.    Corp.,  ^  782,  783,  856,  864. 

purchase  at  execution  sale  held  void.    Corp.,  g§  799,  858. 
powers  strictly  limited  by  charter,  especially  where  they  abridge  individual  rights. 

Corp.,  g  864. 
can  do  no  act  except  as  authorized  by  charter.    Corp.,  §  1124. 
authority  to  tax  to  pay  corporate  expenses  excludes  tax  to  pay  state  assessment.    Corp., 

gg  800,  865,  958,  991. 
powers  must  be  conferred  by  express  concession  or  clear  implication.    Corp.,  SS  781, 
871,908-14,921,934.  f  ,  ee       , 

contracts  and  conveyances  subversive  of  public  duties  of  corporation,  void.    Corp., 
gg  806,  876,  943-44,  1162. 
lease  of  telegraph  facilities  by  Union  Pacific,  void.    Corp.,  g§  807,  877. 
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POWERS  OF  CORPORATIONS,  Consteuohon  op  Powers— continued. 

alienation  of  franchise  or  property  whose  retention  is  a  duty  to  the  state,  Toid,    Corp., 

§876. 
state  corporations  accenting  provisions  of  Pacific  Railroad  Acts,  are  bound  by  all  their 

provisions.    Corp.,  §§  818,  897. 
ambiguity  in  terms  of  grant  operates  in  favor  of  the  public.    Corp.,  §§  786,  921-25, 

935,  986,  987,  988. 
words  intended  to  limit  corporate  right  cannot  be  construed  to  limit  public  right. 

Corp.,  §  924, 
guaranty  of  bonds  of  another  railway,  ratified  by  stockholders,  held  valid  by  estoppel 

in  hands  of  bona  fide  holders.    Corp.,  §§  840.  930^1. 
where  acceptance  in  writing  of  conferred  power  required,  it  may  be  inferred.    Corp., 

§§  842,  927,  929. 
can  do  only  what  charter  authorizes.    Corp.,  §§  933-^,  937,  949. 
common  law  rules  of  construction  prevail  as  to  charters.    Corp.,  §§  939,  940. 
charter  strictly  construed.    Corp.,  §§  987-40,  941. 

but  corporate  functions  beneficial  to  the  public  and  useful  to  the  company,  are  lib- 
eraUy  construed.    Corp.,  §  945. 
acts  presumed  to  be  within  charter.    Corp.,  §  947. 
corporate  powers  are  those  peculiar  to  corporations  and  essential  to  their  being.    Corp., 

§948. 
there  are  no  implied  corporate  powers,  except  those  necessarily  implied  from  those 

granted.      Corp.,  §  950. 
giving  specified  powers,  *'  and  all  others  as  natural  persons,''  means  only  acts  impliedly 

embraced  in  those  specified.    Corp.,  §  951. 
may  hold  any  property  suitable  for  corporate  object.    Corp.,  §  963. 
so  of  clause  authorizing  school  board  to  do  all  lawful  and  proper  acts  convenient  to 

carry  the  corporate  objects  into  effect.    Corp.,  g  952. 
restriction  on  power  to  hold  property  beyond  a  certain  amount  cannot  be  urged  by  in- 
dividuals.   Corp.,  §  962. 
nor  can  the  suitability  of  property  for  purposes  for  which  acquired.    Corp.,  §  964. 
power  of  manufacturing  and  boom  companies  to  raise  cranberries,  not  questioned  col- 
laterally.   Corp.,  §  965. 
holding  land;  this  power  conceded  to  cdl  corporations  at  common  law.    Corp.,  §§  798, 
855,  966. 
ratification  bv  crown  by  recognition  of  this  power.    Corp.,  §  967 ;  see  post,  4,  a. 
may  acquire  land  in  another  state.    Corp.,  §  970. 
power  to  mortgage,  includes  power  to  make  trust  deed.    Corp.,  §  971. 

stockholder  by  defeasable  title  may  consent  to  mortgage  bv  company.    Corp.,  §  974. 
if  it  cannot  directly  mortgage  it  cannot  indirectly  by  taking  title  in  trustee  and 

executing  mortgage.    Corp.,  §  976. 
withheld  by  act,  but  not  mentioned  in  later  act,  held  to  exist.    Corp.,  §  979. 
acts  of  majority  of  members  generally  binding.    Corp.,  g  983. 

but  cannot  validate  ultra  vires  acts.    Corp.,  §  984. 
power  to  pay  salaries  presumed.    Corp.,  §  985. 
when  investments  authorized  only  by  seven  members,  security  not  changed  by  actuary 

alone,    (^rp.,  §  987. 
may  sue  without  action  of  board,  except  on  behalf  of  stranger.    Corp.,  §  989. 
by-law,  what  sufficient  adoption  of.    (3orp.,  g  995. 
may  be  a  trustee  if  not  prohibited.    Corp.,  §  996. 
wrecking  company  may  act  as  salvor.    Corp.,  §  997. 
right  of  rescission  of  fraudulent  contract.    Corp.,  §^003. 
statutes  against  usury  apply  to  corporations.    Corp.,  §  1005. 
power  given  to  director  to  vote  stock  of  absentees  upheld,  as  to  vote  putting  company 

in  bankruptcy.    Corp.,  §  1021. 
instituting  bankruptcy  proceedings;  notice  of  meeting  for  upheld.    Corp.,  §  1022. 
majority  of  shares  necessary  under  bankrupt  act.    Corp.,  §i5  1028-24. 
when  unauthorized,  there  can  be  no  ratification.    Corp.,  §  1025. 
guaranty  of  dividend  treated  valid.    Corp.,  g  1044. 
as  a  party,  may  take  all  ordinary  steps  and  proceedings.    Corp.,  g  1920. 
given  to  president  to  issue  execution,  does  not  extend  to  second  writ  in  such  sense  that 
requisite  leave  of  court  dispensed  with.     Corp.,  §  1932. 
to  issue  execution  with  costs,  protest  fee  excluded.    Corp.,  §  1933. 

a*  Power  to  take  property  or  rights;   acceptance  of  bond  from  treasurer  presumed. 
Corp.,  g§  780,  843-854. 
acceptance  of  grants  and  deeds  beneficial  to  it.  presumed.    Corp.,  §§  792,  848. 
forbidden  by  the  charter,  void.    Corp..  §g  752,  856,  858. 
b.  Disposition  of  property;  may  make  tenancy  from  year  to  year  by  parol  or  void  lease. 
Corp.,  g  847. 
may  dispose  of  land  or  goods  in  course  of  ordinary  business.    Corp.,  §5^  801,  867-70. 
may  make  composition  with  creditors,  and  assignment,  with  preferences.    Corp., 
gg  802,  867-70. 
C  Commercial  paper;  may  make  note,  bond  or  bill  in  course  of  ordinarv  business. 
Corp.,  gg  801,  867-70. 
with  power  to  negotiate  loans,  may  issue  bonds  to  pay  for  labor.     Corp.,  g§  803, 

867-70. 
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POWERS  OP  CORPORATIONS,  Construction  op  Powers,  Commercial  paper ---conthmed. 
prohibition  against  giving  notes,  except  those  payable  on  demand  without  interest, 

must  be  strictly  construed.    Corp.,  g  954 
i)ower  to  issue  under  any  circumstances,  enough  as  to  bona  flde  holder,     Corp., 

§956. 
moneyed  corporations  may  take  and  negotiate.    Corp,,  §  1002. 
power  to  deal  in  bills  of  exchange,  foreign  included.    Corp.,  §  1125. 
note  given  after  expiration  of  charter  not  therefore  void.    Corp.,  §  70. 

d.  Borrovnng  money;  irredeemable  bonds  not  issued  under  power  to.    Corp.,  §  872* 

power  implied  by  creation  of  all  business  corporations.    Corp.,  §  906. 
power  limited  to  specific  sum  strictly  construed.     Corp.,  §957. 

but  company  estopped  to  claim  invalidity.     Corp.,  §  959. 
does  not  authorize  banking  business.    Corp.,  §  958. 

e.  How  poujers  exercised;  formalities. 

tenancy  from  year  to  year  created  by  void  lease  of  corporation.    Corp.,  §  847. 
unrecorded  acts  shown  by  parol.     Corp.,  §  849. 

contract  or  assignment  inferred  from  other  corporate  acts.    Corp.,  §  849« 
resolution  for  payment  of  clerk  presumed  from  paying  him  salai^.    IdL,  p.  835. 
unnecessary  to  record  corporate  acts,  though  required  to  be  recorded.  Corp.,  §§  789, 

793,  851. 
when  provisions  of  charter  or  by-law  directory,  third  persons  cannot  insist  on. 

Corp.,Jg796,  852. 
act  of  officer  without  having  given  required  bond,  valid.    Corp.,  §  854, 
may  be  estopped  by  silence  or  course  of  conduct.    Corp.,  g§  843),  981. 

2;  Acts  Within  Powers.    See  Officers,  2,  a,  c. 

8.  Acts  Ultra  Vires.    See  Railway  Companies. 
acts  forbidden  by  charter  void.    Corp.,  §g  856,  858. 
prohibition  to  purchase  and  hold,  first  permitted;  latter  void  only  as  £o  state.    Corp., 

fc5  858.  p.  348. 
railroad  company  cannot  issue  bonds  of  which  principal  never  to  be  paid.    Corp.,  §§  804, 

871-72. 
alienation  of  telegraph  line  by  Union  Pacific  company.    Corp.,  §§  810-11,  876-79,  882^ 
884-89;  see  supra. 
permitted  under  act  of  July  2,  1864.    Corp.,  §§  812,  887. 
effect  of  void  transfer,  as  to  rescission,  etc.    Corp.,  §  882, 
stockholders  cannot  validate  such  acts,  even  by  unanimous  consent.    Corp.,  §§826, 

911. 
railway  company  cannot  transfer  its  whole  road,  rights  and  franchises.    Corp.,  §§  825, 

827,  909,  912. 
the  word  '*  lessees,"  in  act  amending  charter,  not  a  ratification  of  a  lease  ultra  vires, 

Corp.,  gg  823,  918. 
company  formed  to  manufacture  railway  cars,  engines,  etc.,  cannot  build  a  railroad. 

Corp.,  §  909,  p.  896. 
whether  railroad  company  may  buy  another  road.    Corp.,  §  910. 
whether  executed  transaction  disturbed ;  unexecuted  part  of  tiltra  vires  lease  wUl  be. 

Corp.,  §S  824,  914. 
manufacturing  company  cannot  lease  its  whole  plant,  and  giving  option  to  purchase  to 

lessee.    Corp.,  §§  829,  915.  916. 
acquiring  property  beyond  prescribed  limit,  not  a  question  of  ultra  vires;  individuals 

cannot  urge  the  objection.    Corp.,  §  962. 
alienation  of  its  franchises  not  permitted,  without  express  power.    Corp.,  §  977. 
doctrine  of  tiltra  vires  should  not  prevail  where  it  will  work  unjustly.     Corp. ,  §§  980-81. 
covenants  not  avoided  because  corporation  thereby  forced  into  a  partnership  ultra  vires, 

Corp.,  §982. 
doctrine  of  ultra  vires  has  no  application  to  vrrongs  by  corporations.    Corp.,  §  1008. 
insurance  companv  estopped  to  claim  policy  tUtra  vires,    (Jorp.,  §  1058. 
one  not  damaged  by  sucii  acts  cannot  complain.    Corp.,  §  1992. 

4.  Powers  op  Particular  Corporations. 

a.  Of  railroad  companies;  cannot  issue  bonds  of  which  pr!ncii)al  never  due.    Corp., 

§§  804,  871-72. 
see  post.  Telegraph  Com^nies;  see  Railway  CompanieSj  2. 
mortgages  of  after  acquired  property  sustained.    Corp.,  §  960. 

such  power  extends  to  after  acquired  line.    Corp.,  §  061. 
has  unlimited  power  to  take  and  hold  real  property.    Corp.,  §  068. 
authorized  to  take  real  estate  for  some  purposes,  may  take  it  for  all  except  as  against 

the  state.    Corp.,  §  969. 
to  mortgage  road,  may  mortgage  part ;  power  exists  independent  of  charter  in  this 
case.     Corp.,  §  972. 
general  creditors  may  impeach  mortgage  ultra  vires.    Corp.,  §  978. 

b.  Of  telegraph  companies;  Union  Pacific  company  could  not  alienate  its  telegraph 

appliances  and  line.    Corp.,  g§  807,  808,  810-11,  876,  882-88. 
but  this  could  be  done  under  act  of  July  2,  1864.    Corp.,  §§  812,  817,  887,  890, 
898. 
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POWERS  OF  CORPORATIONS,  Powers  of  Particulab  Corporations,  Of  telegraph  eomr 

panies — continued, 
transfer  avoided  by  stipulation  for  free  transmission  of  messages  of  rail- 
way officers  and  their  families.    Corp.,  $^  813,  SSS,  898. 
equity  will  control  property  acquired  by  such  transfer.    Corp.,  §§  815, 891. 
such  privileges,  restricted  to  those  holding  executive  offices,  and  amoun^ 
ing  only  to  a  small  sum,  might  not  avoid  the  transfer.    Corp.,  §§813 
816,  819,  898,  909. 
e*  Of  mining  companies;  may  use  water  for  mining  purposes.    Corp.,  §  99(^ 
d«  Of  banks;  purchase  at  execution  sale  void  when  forbidden  by  charter.     Corp. 
g  858. 
powers  and  residence  of  branch  bank.    Corp.,  §  1004. 

e.  Of  manufacturing  companies;  see  Ultra  Vires, 

holding  land  to  raise  cranberries  permitted.     Corp.,  §  965. 

cannot  invest  money  in  bank  stock,  or  give  notes  for.    Corp.,  §  1037. 

f.  Of  boom  companies;  charter  construed  not  to  permit  the  obstruction  of  navigation. 

Corp.,  §  1028. 

g.  Of  canal  companies;  bonds  to  pay  for  construction  held  valid.    Corp..  §^  803,  867-70. 

cannot  take  passenger  toHs,  or  from  vessels,  without  express  authority.    Corp., 

t5§  834,  921-25. 
ri>2:ht  to  take  tolls  on  goods  and  empty  boats,  passenger  toll  excluded.     Corp.. 

§§  836.  928. 
are  not  absolute  owners  of  works  and  land;  have  no  rights  not  given  by  charter. 

Corp..  §8  885,  921-22. 
construction  of  provision  as  to  tolls  on  laden  and  empty  vessels.    Corp..  §§  837, 

924. 
passage  for  vessels  with  commodities,  or  empty  vessels,  held  not  to  exclude  vesaels 

witli  passengers.    Corp.,  g§  889,  921-25. 
as  against  rival  company,  must  raise  dam  as  pointed  out  in  charter.    Corp.,  g  946. 
are  private  corporations;  may  exercise  eminent  domain.     Corp.,  g  9S6. 
Chesapeake  and  Ohio  Canal  Company  had  power  to  lix  eastern  terminus,  withiD 

certain  limits.    Corp.,  j5  1788. 
Louisville  &  Portland  canal,  resources,  creditors,  etc.    Corp.,  §  1950. 
h.  Insurance  companies;  borrower  estopped  to  deny  power  to  loan;  question  raised 

only  by  state.    Corp.,  §5§  805,  878-74, 
have  implied  power  to  issue  negotiable  paper  for  loans  to  them  for  their  business. 

Corp.,  §  955. 

PRACTICE.    See  Bill  of  Exceptions;  Equity  Practice;  Evidence;  Exceptions, 

PREFERRED  STOCK. 

those  who  accept,  cannot  dispute  corporate  authority  to  issue.    Corp.,  §S  309,  1583. 
nor  validity  of  contract  by  which  they  obtained  It.    Corp.,  §§  1519,  ijSO. 
so  by  accepting  dividends.     Corp.,  §  219. 
rights  of  holders  after  reorganization  of  company,  and  new  means  of  earning.    Corp., 

§§  310,  5;i4,  561,  562. 
construction  of  certificates  of  preferred  stock,  as  to  having  a  surplus  with  commoo 

stock.     Corp.,  g§  311,  588. 
**net  earnings'*  to  be  applied  to,  what,  after  new  means  of  profit  acquired.    Corp., 

§534. 
creditors  surrendering  bonds  for  stock  do  not  remain  creditors,  and  have  no  preferences, 

without  special  provision  therefor.    Corp.,  §  501. 
preferred  stockholders  on  reorganization  have  no  priority  over  subsequent  creditors. 

Corp.,  g§  537,  508-64. 
made  a  lirst  claim  on  corporate  property  **  after  its  indebtedness,"  subsequent  debts 

included.    Corp.,  §  568. 
generally  subject  to  any  specific  lien.    Corp.,  §§  5C4,  904. 
vendors  accepting,  as  payment,  lose  their  lien.    Corp.,  §§  1519,  1584. 

PRESUMPTIONS.    See  Evidence. 

PROMISSORY  NOTE.    See  BUls  andMotes;  Municipal  Debts;  Pouters  of  Corporations. 

PROXY. 

record  prima /acie  proof  of  number  of  shares  voted  by,  though  proxies  required  to  be 
filed  and  not  found.    Corp.,  ^  1032,  1041. 

PUEBLOS. 

Mexican  towns,  powers  and  rights.    Corp.,  §§  2586-92. 


Q. 


QUASI  MUNICIPALITY. 

not  liable  for  negligence  in  construction  of  work  authorized  by  ft.    Corp.,  §  2851« 
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R. 

RAILWAY  COMPANIES.    See  Consolidation  of  Corporations;  Lcmd  Qranis;  Povoers  of  Cor- 
porations; Preferred  Stock;  Street  BaUwaySt 

1.  Formation. 

2.  Powxas. 

8.  Ultra  Virbs. 

4.  Railroad  MoRTaAocs. 

5.  Constitutional  Law. 

6.  CoNNicTiNa  Roads. 

7.  CROflsmes. 

8.  Consolidation. 

9.  Spbcial  Companiss. 

10.  Crkditojub'  Rights. 

11.  Construction  Contracts. 

mortgages  on  purchased  railroad  take  effect  according  to  dates.    Corp.,  §§  820,  908. 

sales  on  execution,  see  Creditor's  Rights^  post,  10. 

as  to  powers  of,  see  post,  2;  Powers  of  Corporations,  4,  a. 

distinction  between  as  owner  of  public  highway  and  transportation  company ;  history 

of  compensation  regulations.    Corp.,  §i^  1587,  1589. 
a  railroad,  road  bed  and  right  of  way,  are  a  public  highway.    Corp.,  §  1588. 
bridges  are  part  of  railroad,  and  required  to  oe  operated  as  such.     Corp.,  ^  1(>02. 
wharfinger  cannot  restrain  from  competing  with  him  though  company  act  tUtra  vires, 

Corp.,  g§  1968,  1992. 
legislative  and  judicial  control  of,  see  Regulation  and  Control  of  Corporations,  3,  6. 
earnings  while  m  hands  of  receiver  are  in  custody  of  the  court  for  creditors.    Corp., 

§  1608. 
a  railroad  company  may  be  also  a  coal,  mining,  furnace  or  manufacturing  company. 
Corp.,  §  1682. 
authorized  only  to  build  road,  but  not  to  transport,  is.    Corp.,  §  1683. 
mining  company  authorized  to  build  tracks  to  connect  with  railroad,  is.    Corp., 

gl684. 
must  build  whole  line.    Corp.,  §§  1685-86. 
change  of  gauge  enjoined,  when.     Corp.,  g§  1696-97. 
business  of,  carried  on  only  where  road  is  or  is  to  ba    Corp.,  S  1888. 
elevated  railroad  not  a  nuisance ;  not  a  taking  of  land  of  adjoining  proprietor  to  build 

over  street  in  which  he  has  not  the  fee.     Corp. ,  §§  1700-1702. 
agreement  between  as  to  charges,  no  effect  on  franchises.     Corp.,  §  1704. 
statute  as  to  fencing  track  construed  to  impose  no  duty  to  fence,  but  a  liability  for  in- 
juries.    Corp.,  §  1719. 
contract  to  withdraw  opposition  to  passage  of  railway  charter,  not  enforceable  in  equity. 

Corp.,  §  1720. 
contract  to  use  Pullman  cars  over  all  roads  **  controlled ''  by  certain  company,  construed. 

Corp.,  §  1721. 
must  act  through  officers,  directly  or  indirectly.     Corp.,  §  1723. 
assignmont  of  revenues  and  use  of  rolling  stock  does  not  transfer  corporate  property. 

Con>.,  ^1725. 
construction  of  railroad  leases.     Corp.,  g§  1743-55. 
Florida  improvement  fund;  state  railway  aid.    Corp.,  §g  1840-42. 

I.   For.MATION  OF. 

prohibition  to  create  by  special  act  not  infringed  by  amendments  of  existing  charter  ox 
grants  of  new  franchises.    Corp.,  §§  41-48. 

2.  CoN'STiiUCTiON  OP  CHARTERS  AND  POWERS.     See  Powers  of  Corporations. 

as  to  power  to  make  construction  contract,  and  issue  stock  in  payment.     Corp.,  §167. 

riglits  of  Pacific  Riiilroads  to  transfer  their  telegraph  lines  to  other  telegraph  compan- 
ies.   Corp.,  i^.:^  807-13,  876-888. 

power  to  purciiase  and  sell  lands,  etc.,  includes  power  to  buy  another  railroad.    Corp., 
Ji?J  Ni2,  9J1. 
it  may  a!iio  st?ll  or  mortgage  its  railroad.    Corp.,  g§  821,  902,  f)05. 

authoriiy  to  contract  for  conveyance  or  transportation  does  not  authorize  lease  of  rail- 
way.    Corp.,  §  909. 

may  hold  lands  granted  to  aid  in  road.     Corp.,  §  1186. 

const  ruction  liberal;  doctrine  of  tUtra  vires  of  less  importance  than  formerly.     Corp., 
S  loOO. 

power  to  amalgamate  stock  includes  power  to  sell  road,  franchises,  etc,  to  another 
company ;  part  of  franchises  may  be  reserved.     Corp.  §g  1581-82. 

of  i)ower  to  mortgage,  see  Railroad  Mortqaoes,  2M)Ht,  4. 

declaration  that  it  shall  be  public  highway,  construod.     Corp.,  $^§  15*35,  1587-88. 

power  to  builil  necessary  bridges  included  in  power  to  build  road.     Corp.,  §  1601. 

power  to  deviate  from  prescribed  route;  building  branches,  etc.     C.>rp.,  J^i^  16:J8-92. 

when  location  and  survey  condition  precedent  to  right  to  enter  on  private  property  to 
build.     Corp.,  §  1GU3. 
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RAILWAY  COMPANIES,  Construction  op  Charters  and  Powers  —  continued. 

charter  empowering  building  of  road,  and  upon  certain  line,  mandatory.  Corp., 
§§  1685-86,  1695. 

change  of  gau^e  enjoined  in  favor  of  connecting  railway.    Corp.,  §g  1696-97. 

charter  authorizing  building  of  road  includes  right  of  eminent  domain.    Corp.,  §  1699. 

not  usury  to  sell  bonds  at  any  price.     Corp.,  §  1705. 

having  power  to  indorse  a  note,  may  waive  a  proposed  guaranty  thereof  authorized  to 
be  made.    Corp.,  §  1710. 

may  mamtain  ejectment.    Corp.,  §  1713. 

having  power  to  construct  telegraph,  may  contract  with  telegraph  company  therefor. 
Corp.,  §  1714. 

may  guaranty  bonds  of  other  company,  when.    Corp.,  §  1715. 

if  consent  of  members  necessary  they  may  ratify.     Corp.,  §  1716. 

may  build  bridge  over  navi^ble  stream  without  special  authority,  except  where  con- 
gress has  prescribed  conditions  therefor.     Corp.,  §  1722. 

may  contract  for  shipment  over  connecting  roads.     Corp.,  g  1727. 

may  sell  its  own  roaa  under  general  powers  of  disposition.     Corp.,  g  1728;  see  §  1520. 

power  to  construct  road  in  streets  in  Iowa.     Corp.,  §§  1729-32. 

may  license  construction  of  buildings  for  warehouses,  etc.    Corp.,  g§  1733-34. 

eminent  doniain  against  other  companies;  cannot  be  exercised  at  all;  nor  without 
compensation.    Corp.,  §g  1735-36. 

may  lease  their  property,  in  Indiana.     Corp.,  gg  1743-45. 

Ohio  company  may  be  lessee  of  Indiana  railway.    Corp.,  g  1746. 

lease  authorizmg  extension  of  road  from  earnings  void,  as  to  creditors.     Corp.,  §  1751. 

eminent  domain;  provision  held  constitutional.     Corp.,  g  1853. 
power  of,  not  strictly  construed.    Corp.,  g  1854. 

S,  Ultra  Vires.    See  Pouters  of  Corporations, 

acting  under  and  taking  benefit  of  contract,  estopped  to  claim.  Corp.,  gg  1501, 1561-04. 
consolidated  comnanv  no  power  to  purchase  steamboat  to  run  in  connection  with  road. 

Corp.,  gg  1510,  1660. 
question,  not  so  strictly  considered  as  formerly.     Con>.,  ^g  1500,  1562. 
competing  wharfinger  cannot  urge.    Corp.,  g§  1968,  1992. 

4.  Railroad  Mortgages. 

after  lapse  of  year,  power  to  make  not  questioned.    Corp.,  g  1564. 

on  road  in  several  states,  federal  court  may  foreclose.     Corp.,  g  1676. 

may  be  foreclosed  on  breach  of  condition,  unless  waived.    Corp.,  g  1577. 

power  to  build  and  mortgage  includes  power  to  buy  and  mortgage  road ;  and  mortgage 

of  after-acquired  property  will  cover  it.    Corp.,  gg  1520,  1585. 
money  does  not  pass  by  foreclosure;  otherwise  of  cars,  engines,  etc.,  placed  on  road  by 

receiver.    Corp.,  gg  1523-24,  1608-10. 
earnings  while  m  receiver's  hands  are  in  custody  of  the  court  for  creditors.    Corp.. 

g  1608. 
exemption  from  taxation  does  not  pass  by  sale  on  foreclosure.    Corp.,  g  1707. 
mortgaging  road  does  not  prevent  payment  of  contractors.     Corp.,  g  1708. 
law  requiring  ninety  days*  notice  of  foreclosure  construed.     Corp.,  g  1711. 
power  to  convey  authorizes.     Corp.,  §  1768. 

right  and  duty  of  purchaser  under,  when  franchises  not  embraced.     Corp.,  g  1769. 
creditors  under,  have  priority  of  right  to  those  holding  floating  debt.     Corp.,  g  1770. 

5.  Consitutional  Law  Affecting  Railroads.    See  supra,  1.    Constitutional  Law. 

6.  Connecting  Railroads. 

jointly  liable  for  injuries  when.    Corp.,  g  1178. 

change  of  gauge  of  one  enjoined ;  contract  for,  held  void  at  the  instance  of  the  other 
company.    Corp.,  gg  1696-97. 

power  of  a  **  junction  company  "  connecting  lines  of  other  roads,  to  use  road  belong- 
ing solely  to  them.    Corp.,  g  1712. 

7.  Railroad  Crossings. 

right  to  make  under  Texas  constitution;  not  an  absolute  right;  restrained  to  avert 

irreparable  damages.    Corp.,  §g  1553,  1554. 
when  statute  silent  as  to  manner  of,  equity  may  control.    Corp.,  gg  1506,  1556. 
railroad  first  built  has  no  absolute  right  over  others ;  latter  may  be  authorized  to  cross 

it.    Corp.,  gg  1507,  1557. 
a  dangerous  and  inconvenient  crossing  enjoined,  where  another  may  be  made  at 

slightly  increased  cost.    Corp.,  gg  1508,  1557. 

8.  Consolidation.    See  Consolidation  of  Corporations, 

special  authority  essential  to.     Corp.,  gg  1509,  1559-60. 

but  favored  and  encoura|:ed  in  Illinois.     Corp.,  gg  1511,  1561. 
extinguishes  former  companies,  in  Indiana.    Corp.,  g§  1514,.  1567,  1801. 
whether  stockholders  must  consent  to  depends  on  general  principle^  when.    Corp., 
gg  1513,  1566. 
consent  of  majority  essential.    Corp.,  gg  1567-70. 
of  companies  of  different  states,  new  company  a  citizen  of  both,  as  to  federal  jurisdic- 
tion.   Corp.,  g§  1516,  1574-75. 
implied  from  express  power  to  incorporate  stock  with  that  of  another  company. 
Corp.,  gg  1518,  1581. 
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RAILWAY  COMPANIES,  CJONSOLIDATION— continued, 
legislative  permission  essential.    Corp.,  §  1793. 

shareholder  cannot  be  compelled  to  take  stock  of  new  company.    Corp.,  §  1794. 
powers  of  new  company  may  be  designated  by  reference  to  former  charters.    Corp., 

§1795. 
works  immediate  dissolution  of  old  companies.    Corp.,  §§  1796. 1799. 
may  be  done  by  mutual  agreement,  under  law  authoring  consolidation.    Corp.,  §  1797. 
does  not  affect  a  vendor's  lien,  when.    Corp.,  §  1798. 
act  in  Indiana  for,  permissive.    Corp.,  §  18iOO. 

new  company  subject  to  legislation  of  two  states,  when.    Corp.,  §  1802. 
Missouri  act  for  construed.    Corp.,  §  1803. 
new  company  has  rights  of  former  companies.    Corp.,  §§  1804-7. 

but  exemption  of  state  control  of  07i«  of  old  companies  waived.    Corp.,  §§  1354, 

1411,  1808. 
and  as  to  former  exemptions  from  taxation,  may  be  subject  to  later  laws.    Corp., 

g§  180^10. 
exemptions  generally  the  same  as  those  of  former  companies.    Corp.,  §  1811. 
liable  for  income  tax  of  former  companies,  when.    Corp.,  g  1812. 
if  disabled  from  performing  duties  on  which  exemption  depends,  latter  waived. 

Corp.,  §  1813. 
when  former  exemptions  apply  only  to  that  part  of  the  property  exempt  before. 
Corp.,  §§  1814,  1815. 

9.  Special  Railroad  Companies.    See  Regulation  and  Control  of  Corporations,  2. 
termini  of  Iowa  branch  of  Union  Pacific.    Corp.,  §§  1529,  1600-4. 

mandamiLs  compelling  operation  of  entire  hue  of.    Corp.,  §§  1603-^. 
bridges  are  part  of  railroad.    Corp.,  §  1608. 
respective  rights  of  certain  companies  to  the  Grand  Canon  of  the  Colorado.    Corp. , 

§§  1604-7. 
Union  Pacific  Railroad^  obligation  of,  to  refund  interest  paid  by  United  States,  does 
not  arise  until  maturity  of  bonds.    Corp.,  §|^  1531,  l6l5. 
history  of  legislation  creating  it.    Corp.,  §  1612. 
issuing  of  bonds,  agreement  of  United  States  to  pay  interest,  etc.    Corp.,  §§ 

1618-16. 
completed  November  6,  1869 ;  duty  to  pay  United  States  five  per  cent,  of  net  earn- 
ings commenced  then;  estoppel  to  insist  on  a  later  completion.    Corp.,  §§  1535, 
1617-20. 
may  charge  tolls  on  Omaha  bridge.    Corp.,  §  1826;  right  to  build  same.    Corp., 

§  1827. 
net  earnings  of,  what.    Corp.,  §§  1536-40,  1542-44,  1619, 1829. 

interest  on  first  mortgage  bonds  has  priority  over  the  five  per  cent,  reserve. 
Corp.,  §  1620. 
suits  to  redress  frauds  of  officers  only  brought  by  corporation  or  members.    Corp. , 

§  1824. 
best  course  of  keeping  accounts  of.    Corp.,  §^  1541-44,  1617-20. 
action  on  behalf  of  government  to  avoid  frauds  of  officers  of.    Corp.,  §g  1551, 
1670-81,  1819-20. 
and  to  forfeit  charter,  and  for  receiver.    Corp.,  §  1825. 
service  on  officer  in  Iowa,  good.    Corp.,  §  1816. 

individual  may  institute  proceedings  to  enforce  public  duties  of.    Corp.,  §  1817. 
charter  and  grant  of,  ana  their  conditions.    Corp.,  §  1818. 
fixing  rates  of  fare  on.    Corp.,  §  1821. 

securing  application  of  the  five  per  cent,  of  net  earnings.    Corp.,  §  1822. 
gift  of  land  and  bonds  was  not  in  trust.    Corp.,  §  1823. 
Kansas  Pacific,  net  earnings  of,  what.    Corp.,  §^  1539,  1545,  1621-22. 

lien  of  subsidy  bonds;  five  per  cent,  not  applied  on  them.    Corp.,  §  1621. 
Denver  Pacific  not  liable  for  subsidy  bonds' nor  for  the  five  per  cent.    Corp.,  §  1628. 
action  at  law  by  United  States  for  the  five  per  cent.    Corp.,  j$§  1705,  1830. 
Pacific  railway  companies,  contract  of  United  States  with,  as  to  bonds,  stated.    Corp., 
§§  1547,  1626-40.  1644,  1655,  1668. 
creation  of  sinking  fund   constitutional;  reserved  control  of  charters.     Corp., 

§g  1548-50,  1627-80,  1685, 1645. 
financial  liabilities  of.    Corp.,  §  1688. 
no  difference  between  Union  and  Central  Pacific  as  to  sinking  fund.  Corp.,  §g  1640. 

1835. 
establishment  of  sinking  fund  not  inconsistent  with  original  state  charter  of  Cen- 
tral Pacific.    Corp.,  §  1642. 
status  of  Central  Pacific.    Corp.,  ^§  1662.  1836. 
powers  of  Southern  Pacific  R  R.  Co.    Corp.,  g  1839. 
lien  of  Missouri  on  Cairo  &  Fulton  railway,  for  state  bonds.    Corp.,  §  1757 

so  of  North  Carolina  on  railway.    Corp.,  §  1758. 
the  Chicago  and  Northwestern  railroad  subject  to  Wisconsin  law  in  that  state.    Corp., 
§1802. 
land  grants  to  Wisconsin  for :  rights  of  company  and  creditors.    Corp.,  §  1883. 
Baltimore  &  Ohio  railroad,  city  of  Siltimore  no  power  to  appoint  additional  directors, 

when.    Corp.,  §  1831. 
St.  Paul  &  Pacific  not  same  company  as  predecessor.    Corp.,  §  1832. 
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RAILWAY  COMPANIES,  Special  IUilboab  CoHPAinES— continued. 

Sioux  City  and  Pacific,  net  earnings  absorbed  by  interest  cannot  be  claimed  by  U.  S. 

Corp.,  §  1834, 
power  of  Pittsburg  &  ConnellBville  oomiiany  to  connect  with  Maryland  road.    Corp., 

§  1887. 
Milwaukee  Sc  St.  Paul  succeeded  to  right  of  way  of  Central  Minnesota  B.  R.    Corp.. 

§  1888. 

10.  Creditors'  Rights. 

railroad  cannot  be  sold  piecemeal  on  execution.    Corp.,  §  1698. 

rolling  stock  a  fixture,  not  liable  to  seizure  on  execution.    Corp.,  g  1704. 

11.  Construction  Contracts. 

as  to  interest  of  corporate  officers  in,  see  Offlcers  of  Corporations,  6. 

company  not  liable  for  contractor's  debts  for  construction  or  material.    Corp.,  §  1764. 

construction  of  certain.    Corp.,  §§  1765-66. 

usage  to  pay  monthly,  held  binding.    Corp.,  §  1767. 

RATIFICATION.    See  AgenU  of  Corporations;  Offloers  of  CorportUiona. 

RECEIVERS. 

may  be  authorized  to  preserve  trust  funds  in  their  hands.    Corp.,  §  26. 

doubtful  whether  he  can  sue  in  a  foreign  jurisdiction.    Corp.,  §  390. 

of  corporations,  powers  of;  effect  of  appointment  of  on  company.    Corp.,  §g  14&7-60i 

corporation  may  defend  suit  after  appointment  of.     Corp.,  g  1461. 

how  made  personally  liable.    Corp.,  ^  1491. 

may  be  appointed  for  insolvent  bridge  companies.    Corp.,  §  1493. 

persons  connected  with  corporate  mismanagement  not  ^gible  as.    Corp.,  §  1494. 

earnings  of  railway  in  hanois  of,  are  in  custody  of  the  court  for  the  c^ditors.    Corp.. 

§  1608. 
of  corporations,  may  sue  in  another  state.    Corp.,  §  1925. 

RECORDa 

required  to  be  kept,  when  statutes  directory.    Corp.,  §  85L 

i'udicial,  when  admissions  part  of.    Corp.,  §  185. 
lankruptcy  proceedings  are.    Corp.,  g  178. 

REGISTRY. 

of  stock,  see  Stock, 

REGULATION  AND  CONTROL  OP  CORPORATIONa 

1.  CORPOaATIONB  CBBA.TSD  BT  CJONaBMB*  ■ 

8.  BEPKAiiDf o  Charters. 
8.  Charters  as  Ooktraois. 
4.  poucb  fowkbs. 
6.  Visitation. 

6.  JuoiciAii  Oohtbol. 

7.  Rates.  , 

8.  Rights  of  Sbarsholdsbb. 

9.  Efhsct  or  Repeal. 
10.  Rights  of  CREDiroRO. 

tl.  FORFErrURB. 

when  payment  of  fee  essential  to  corporate  capacity.    Corp.,  §  44. 
a  court  of  equity  will  not  interfere  with  its  internal  policy,  unless  proposed  act  clearlj 
tdtra  vires,    Corp.,  g  506. 
increase  of  stock  not  restrained,  when.    IcL 
another  corporation  has  no  power  to  arrest  a  usurpation  of  power.   Corp.,  S§  1857-1362. 
a  constitutional  provision  and  a  statute,  against  employment  of  Chinese  oy  corporate 

officers,  are  void.    Corp.,  §  1868. 
incorporation  of  river  improvement  company  exempts  it  from  ordinary  legislation. 

Corp.,  §  1864. 
special  remedies  as  to  corporations  may  be  provided  by  their  charters.    Corp.,  §  1365. 
cannot  be  deprived  of  theu:  prop^i^  except  by  due  process  of  law.    Corp.,  §  1306. 
taxation  of  corporations,  see  post,  2. 

:.  COBFORATIONS  CrBATBD  OR  ENDOWED  BY  CONaRESS. 

Indiana  had  no  power  to  defeat  the  trusts  connected  with  Vincennes  University. 

Corp.,  §  1847. 
a  college  receiving  charter  from  the  government  is  not  necessarily  a  public  coiporation. 

controlled  by  the  government.    Corp.,  §  1848. 
as  to  Pacific  railroads,  see  Railway  Companies,  9. 

congress  may  require  attorney  general  to  bring  suit  to  avoid  frauds  of  directors  of 
Pacific  railroads.    Corp.,  gg  1551,  1670. 
and  extend  the  process  of  the  circuit  court  in  such  suit  all  over  the  country.    Corp., 
§  1671. 
.     such  act  creates  a  remedy  only.    Corp.,  g  1674. 
and  is  mandatory.    Corp.,  §§  1675-76. 
in  such  suit  the  United  States  had  no  rights  either  as  a  creditor  or  representative 

of  the  shareholders.    Corp.,  i^  1551,  1678-81. 
power  of  the  government  in  general  to  regulate  corporations.    Id, 
may  control  railways,  under  power  to  regulate  interstate  commerce,    Corp., 
g|  1771-78. 
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REGULATION  AND  CONTROL  OP  CORPORATIONS— contixiued. 

2.  Right  to  Repeal  ob  Modify  Chaster  ;  Obligation  of  Contracts. 

special  law  restraining  village  from  interfering  with  carriage  of  offal  for,  does  not  exist 

so  as  to  impair  contract  unless  power  reserved.    Corp.,  §g  1878,  1380. 
fertilizer  not  part  of  charter  of  fertilizing  company  thereafter  formed,  though  a  char- 
ter unrepealable,  eminent  domain  exists  agamst  it,  on  proper  compensation.    Corp., 
§141^. 
and  may  be  repealed.    Corp.,  g  1349. 

charters  are  contracts;  this  isithe  settled  rule.    Corp.,  §§  1376,  1883-84,  1885-88.  • 
right  to  continue  a  nuisance  ma^  be  taken  away.    Corp.,  §  1290. 
uses  may  be  public  if  corporation  private;  charter  protected  as  a  contract.    Corp., 

§  1877. 
under  "  reservation  clause"  in  constitution  or  statutes,  charters  are  subject  to  alteration 
or  repeal.    Corp.,  §:$  1369,  1997,  1299. 
contracts  made  by  the  company  cannot  be  impaired.    Corp.,  g§  1378,  1319. 
statement  of  reasons  for  repeal  does  not  affect  its  validity;.     Corp.,  ($  1874. 
no  right  of  repeal  under  subsequent  general  statute  containing  reservation.    Corp., 

§  1879. 
reserved  power  may  be  carried  to  any  extent  to  protect  members,  and  properly  di- 
rect its  affairs.    Corp.,  ^  1883. 
conditional  repeal  may  be  made,  dependent  on  making  good  a  deficiency  of  assets. 

Corp.,  §^  1810,  1364,  1375. 
exemption  from  taxation  may  be  repealed.    Corp.,  §  1410. 
pending  examination  of  affairs,  legislature  may  put  trustee  in  charge.    Corp., 

g§  1363,  1810, 1407. 
other  duties  of  the  corporation  may  be  imposed.    Corp.,  §  1401. 
voting  power  of  stock  may  be  changed.    Corp.,  §  1408. 
xepeal  not  a  judicial  act;  may  be  summary.    Coi^.,  $$  1266-1372,  1805, 180S. 
is  not  judicially  reviewable,  save  for  gross  injustice.    Corp.,  §^  1273,  1805. 
cannot  be  wanton,  but  may  be  unconditional.    Corp.,  gi:^  189^95. 
decision  of  court  unnecessary,  and  not  material.    -Corp.,  g§  1367,  1806. 
does  not  violate- obligation  of  contracts  already  entered  into;  carrying  out  same. 
Corp.,  §§  1807, 1821. 
nor  will  suspension  of  charter  do  so.    Corp.,  §  1821;  bank  bills  protected. 
§  1822. 
impairs  contract,  and  cannot  be  done  without  reserved  power.    Corp.,  §§  1818-14. 
where  reserved  power  is  to  revoke  charter  for  abuse,  this  must  be  first  ascertained 
by  proper  proceedings.    Corp.,  §  1394. 
a  law  requiring  a  bank  to  distribute  its  property  among  its  shareholders  to  the  prejudice 
of  its  ci^ditors,  impairs  a  contract  obligation.    Corp.,  §§  1381,  1818. 
so,  if  a  state  be  sole  shareholder.    Corp.,  §  1828. 
light  of  repeal  and  suspension,  and  effects  of.    Corp..  §§  1378t81. 
if  no  exclusive  privileges  granted  by  charter,  it  is  not  a  contract;  parallel  road  may  be 

authorized.    Corp.,  §§  1383,  1880-81. 
grant  continues  only  during  term  prescribed  for  the  company^s  existence ;  subsequent 
grants  not  part  of  original  contract.    Corp.,  g§  1385,  1832-88. 
resuming  the  franchise  at  the  end  of  the  term  does  not  impair  a  contract.    Corp., 
§§  1385,  1882. 
a  Maine  company  formed  by  consolidation  subject  to  have  charter  repealed.    Corp.. 

§§  1386,  1886. 
remitting  a  forfeiture  against  a  railroad  company  violates  no  contract.    Corp.,  §  1709. 
by  consolidation,  a  corporation  may  waive  former  immunities.    Corp.,  §g  1884, 1808. 
of  two  companies,  one  with  complete  and  the  other  partial  immunity  from  repeal, 
does  not  give  new  company  complete  immunity.    Corp.,  §  1411. 
p;eneTal  power  of  legislature;  rule  of  construction.    Corp.,  ^§  1888-89. 
msurance  is  not  "commerce/*  so  as  to  be  subject  to  control  by  congress.     Corp., 

§1845. 
powers  of  Maine  legislature  as  to  Bowdoin  college.    Corp.,  §§  1853-56. 
state  may  tax  without  interfering  with  powers  of  congress.    Corp.,  §  1878. 
consolidated  company  subject  to  existing  laws  dedaring  reserved  power.     Corp., 

§g  1396-97. 
negotiations  for  a  street  railway,  followed  by  incorporating  a  company,  held  not  to 

amount  to  a  contract  or  charter*.    Corp.,  §  1898. 
charter  of  a  state  lottery  company  held  a  contract,  not  repealable ;  the  illegality  is  a 

question  for  the  legislature.    Corp.,  g§  1399,  1400. 
in  New  Jersey  the  *'  reserved  power  "  majr  be  itself  repealed.    Corp.,  g  1404. 

right  to  repeal  depends  on  legislative  intention  in  each  case.    Corp.,  §  1405. 
rights  acquired  independent  of  the  granted  power,  but  in  pursuance  of  it,  are  inviola- 
ble.   Corp.,  §  1406. 
charter  fixing  rate  of  taxation  is  a  contract,  inviolable.    Corp.,  gg  1414,  1417. 
grant  to  ferry  company  of  exclusive  right  within  certain  limits,  a  contract,  nnrepeal- 
able.    Corp.,  §§  1418, 1849. 
but  a  public  road  may  be  laid  over  a  chartered  bridge  on  making  proper  compensa- 
tion.   Corp.,  §  1430. 
grant  of  exclusive  right  to  water  compcmy  inviolable.    Corp.,  §  1421. 
reserved  power  to  "alter  or  amend,"  whether  consolidation  indttdcd.    Corp.,  §  1571. 
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REGULATION  AND   CONTROL   OF   CORPORATIONS,  RiaHT  TO  Repeal  or  MoDirr 
Charter — continued, 
special  charter  not  altered  under  reservation  clause  of  subsequent  general  law.    Corp., 

§  1571. 
control  of  congress  over  the  Pacific  railroads.    Corp.,  §§  1547-51,  1624-69. 
legislative  power  to  regulate  railroads  considered.     Corp.,  g  1658. 
congress  mav  regulate,  under  constitutional  provision  as  to  inter-state  commerce. 

Corp.,  §i5 1771-73. 
a  railroad  is  a  private  corporation,  subject  to  regulation.    Corp.,  §§  1771,  1773. 
regulating  rateSy  upheld  under  "  reserved  power."    Corp.,  §§  1774,  1784. 

railroads  subject  to  regulation  in  their  public  character.     C6rp.,  g§  1775, 1776,  1782. 
act  for,  not  unconstitutional  under  provision  for  uniform  operation  of  general  laws. 

Corp.,  §  1777. 
proper,   when  charter  does  not  expressly  confer  such  power  on  the  oompanj. 

Corp.,  S  1778. 
so  under  provision  making  company  subject  to  subsequent  laws.    Corp.,  §  1779. 
roads  may  be  divided  into  classes.    Corp.,  §  1780. 
compelling  road  to  fix  rates  and  post  schedule,  and  fixing  penalty  for  failure,  valid. 

Corp.,  §  1781. 
provision  in  charter  allowing  company  to  fix  its  own  rates  subject  to  **  reserved 
power "  of  subsequent  constitution,  when  the  company  did  not  accept  charter 
before  adoption  of  constitution.    Corp.,  §  1783. 
gucere,  whether  states  may  fix  rates  for  transportation  from  other  states.    Corp., 

§1785. 
Wisconsin  legislation  concerning,  considered.    Corp.,  §§  1784-89. 

charter  providing  that  company  may  fix  rates  may  be  modified  by  general  law, 

under  **  reserved  power."    Corp.,  §  1788. 

doubted  whether  license  fee  for  each  locomotive  and  passenger  valid.  Corp.,  g  1790. 

void  if  mainly  imposed  in  respect  to  inter-state  transportation.    Corp.,  §  1791. 

the  company  has  complete  monopoly  of  regulating  rates  payable  by  others  for  using 

its  track,  etc.    Corp,,  §  1792. 

8.  Construction  op  Charters  as  Contracts. 

special  law  preventing  interference  of  village  with  nuisance  no  part  of  charter  of  fertil- 
izing company  afterwards  formed.     Corp.,  §§  1249,  1287. 
nothing  passes  unless  express  or  necessarily  implied.    Corp.,  §  1287. 
charter  construed  most  strongly  against  company.    Corp.,  gg  1284,  1332-33. 
right  of  legislature  as  to  Bowdoin  College.     Corp.,  §§  1353-56. 

are  not  enforceable  as  contracts  by  mandamus  against  the  company.    Corp.,  §  1369. 
when  power  to  take  tolls  except  at  canal  locks  not  granted.    Corp.,  ^  1371. 
reserved  power  does  not  exist  unless  expressly  retained ;  retaining  it  in  charter  does  not 
include  subsequent  amendment.     Corp.,  ^  1889. 
reserving  such  powers  as  to  subsequent  charters  does  not  reach  amendment  to  prior 
charter.    Corp.,  §  1390. 
provision  for  exclusive  right  construed.    Corp.,  §  1851. 

exemption  of  capital  from  taxation  does  not  extend  to  property  bought  with  such  capi- 
tal.   Corp.,  §  1408. 
act  fixing  rate  of  taxation  is  not  a  contract  that  no  higher  rate  will  be  thereafter  im- 
posed.   Corp.,  §  1409. 
conferring  rignts,  powers,  etc.,  of  one  company  on  another  held  to  include  exemption 
from  taxation.    Corp.,  §  1412, 
so  where  latter  to  operate  on  a  different  river.    Corp.,  §  1419. 
exemption  extended  to  other  states  by  their  adoption  of  its  charter  so  far  as  property 

in  such  states  is  concerned.     Corp.,  §  1414. 
charter  exemption  from  taxation  and  providing  that  reserved  power  should  not  apply, 
held  a  contract.    Corp.,  §  1415, 
held  invalid  under  constitutional  rule  of  uniformity  of  taxation.    Corp.,  §  1416. 
some  privilege  or  exemption  must  be  expressed ;  a  mere  charter  does  not  prevent  char- 
tering a  rival  company.    Corp.,  ^,^  1432-23. 
granting  **  liberty  and  power  "  to  keep  a  ferry  taken  away  by  subsequent  charter  for  a 

bridge  in  the  same  place.    Corp.,  §  1424. 
provisions  against  competing  lines  for  certain  periods  cannot  be  repealed.    Corp., 
§§  1740-41. 
are  strictly  construed.    Corp.,  §  1742. 

4.  Police  Powers. 

a  charter  licensing  a  nuisance  may  be  modified  or  repealed.     Corp.,  §§  1249,  1290. 
corporation  manufacturing  liquors  has  no  greater  rights  than  individual  manufacturer. 
Corp.,  §  1368. 

5.  RiOHT  OP  Visitation.  • 

the  founder,  including  the  government,  has  visitorial  power.    Corp.,  §  1349. 
consists  in  the  control  and  arrest  of  abuses,  and  enforcement  of  charter.    Id. 
may  be  assigned  to  others  by  the  charter;  technical  terms  unncessary.    Corp.,  §  1356. 
exercised  by  trustees  of  unincorporated  charity.    Corp.^  §  1351. 
of  Bowdoin  College,  intrusted  to  boards  of  trustees.    Corp.,  §  1352. 
congress  no  visitorial  power  over  corporations  created  by  it,    Corp.,  §  1652. 
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REGULATION  AND  CONTROL  OF  CORPORATIONS— continued. 

6.  JtJDiciAL  Control.    See  Dissolution  of  Corporations. 

act  providinji^  for,  as  to  rates  for  the  use  of  suspension  bridge,  held  to  be  conditional  on 
dispute  between  bridge  and  railway  companies.    Corp.,  ^g  1250,  1293-95. 
as  so  construed  this  is  a  judicial,  and  not  a  delegated  legislative  power.    Corp., 
g§  1252,  129S. 
power  to  fix  tolls,  upon  a  controversy,  is  a  judicial  power.    Corp.,  §  1394. 
when  judicial  determination  of  abuse  of  power  a  condition  precedent  to  repeal  of 

charter.    Corp.,  §§  1273,  1815. 
charter  may  be  vacated  by  judicial  proceeding.    Corp.,  §  1815. 
equity  will  not  interfere  unless  proposed  act  clearly  ultra  vires,    Corp.,  §  1848. 
may  restrain  directors  from  fraudulently  leasing  property.    Corp. ,  g  1844. 
charter  cannot  be  changed  for  default  or  election  of  members,  or  usage  of  directors. 

Corp.,  §^  1436,   1458. 
bankruptcy  proceedings  not  an  exclusive  proceeding  for  winding  up.    Corp.,  §  1477. 
when  court  cannot  declare  forfeiture.    Corp.,  §  1469. 

dissolution  decreed  for  non-user  and  abandonment  of  franchises.     Corp.,  §  1477. 
a  court  of  equity  has  no  power  to  dissolve  a  corporation  in  the  absence  of  statute. 

Corp.,  §  147a 
proceedings  to  dissolve  must  conform  to  law.    Corp.,  §§  1481-88. 
failure  of  life  insurance  company  pnma  facie  proof  of  fraud.    Corp.,  g  1484. 
railroad  compelled  by  mandamus  to  operate  its  whole  road.    Corp.,  §  1600. 

bridges  are  part  of  railroad.    Corp.,  §  1802;  must  be  operated  as  such.     Corp., 
§  1808. 
private  person  may  enforce  public  duty  bv  mandamus,    Corp.,  §  1804. 
railroad  company  must  operate  its  whole  lime.    Corp.,  §  1685. 
authorized  to  build  a  line,  must  build  all  of  it.    Corp.,  (^  1686. 
must  not  deviate  from  prescribed  route;  restrained  by  injunction.    Corp.,  §  1688. 
must  keep  track  clear  of  obstructions.    Corp.,  §  1687. 
when  it  may  deviate  from  prescribed  route;  branches;  construction  of  charters. 

Corp.,  ^§  1689-92. 
prevented  by  mandamus  from  abandoning  road.    Corp.,  g  1694. 
nor  can  it  abandon  its  contract  to  buud.    Corp.,  §  1695. 

7.  FcasG  Rates  or  Tolls. 

congress  may  regulate  tolls  of  bridge  company  on  Niagara  river.    Corp.,  §§  1251,  1298. 
regmation  of  charges,  see  supra,  2. 

8.  Rights  of  Sharbholdebs. 

may  sue  for  injury  arising  from  repeal  of  charter  when  company  refuses  to  do  sa 

Corp.,  ^  1258,  1298.    See  Sharehoiders,  2. 
those  paying  more  on  their  stock  than  others  entitled  to  return  of  excess  before  final 

distribution  of  assets.    Corp.,  §§  1487,  1455. 

9.  Effect  of  Repeal,  Regulation  or  Forfeiture  ;  Property  and  Effects. 

upon  the  corporation,  is  to  end  its  existence,  and  take  away  its  corporate  powers. 
Corp.,  g§  1255-57,  1298. 
operates  towards  a  dissolution,  but  corporation  may  still  appear  in  legal  proceedings. 

Corp.,  g§  1440,  1400. 
in  Oregon,  prevents  doing  new  business,  but  may  settle  affairs.  .  Corp.,  g  1499. 
upon  its  property;  does  not  destroy  it,  or  divest  shareholders'  or  creditors'  rights. 
Corp.,  §8  1298,  1881. 
repealing  act  may  transfer  it,  upon  compensation,  to  another  company.     Corp., 
^^  1260,  1801. 
and  taken  for  public  use,  by  right  of  eminent  domain,  and  transferred  to 
another  company  on  just  compensation.    Corp.,  g§  1262,  1801. 
contracts  already  made  not  violated;  effects  must  oe  fairly  divided  among  cred- 
itors.   Corp.,  §  1807. 
trustee  of  assets  appointed.    Corp.,  ^  1277,  1820. 

legislature  may  take  custody  of  assets,  in  trust  for  creditors.    Corp.,  §  1407. 
appointment  of  receiver  vests  property  in  him,  except  that  in  other  legal  custody. 

Corp.,  $5§  1439,  1457-81. 
does  not  release  or  dischar^ .debts  due  the  company.    Corp.,  §  1489. 
Missouri  statute  as  to  vesting  effects  of  dissolved  insurance  company  in  commis- 
sioner, construed.    Corp.,  §§  1496-97. 

10.  Rights  of  Creditors. 

may  maintain  suit  to  prevent  injury  to  companv.    Corp.,  §  1808. 

repeal  of  charter  cannot  t^ke  away ;  assets  fairly  distributed.    Corp.,  g  1807. 

may  bring  suit  to  restrain  acceptance  of  act  by  company  which  will  impair  his  security. 

Corp.,  §  1812. 
laws  taking  away  corporate  property  and  vesting  it  in  the  state  as  sole  member  are 
void.    Corp.,  §§  1825-^8. 
so  of  appropriation  of  assets  to  pay  state  debt.    Corp.,  %  1828. 
are  preferred  to  those  of  stockholders.    Corp.,  g  1467. 

11.  Forfeiture. 

lyy  turnpike  company,  by  failing  to  keep  road  in  repair.    Corp.,  §g  1288,  1881. 
information,  and  charge  of  usurpation  of  franchises,  may  be  brought  at  same  time. 

Corp.,§  1840, 
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REGULATION  AND  CONTROL  OF  CORPORATIONS,  FOBFEITUBE— continued, 
guo  warranto  not  taken  away  by  providing  other  remedy.    Corp.,  §  1341. 
repairing  road  no  defense  to  proceeding  to  forfeit  for  past  want  of  repair.    Corp., 

§1342. 
only  possible  by  bill,  scire  facias  or  quo  tvarranto,  and  not  by  collateral  proceeding  foi 

forfeiting  lands.     Corp.,  p  1433,  145a<53,  1468-69. 
a  court  cannot  forfeit  the  charter  of  a  foreign  corporation.    Corp.,  ^  1434,  1450. 
to  warrant  for  abuse  or  misuse,  there  must  be  positive  acts  of  malfeasance.    Corp., 

§§  1462-63. 
act  declaring  forfeiture  for  abuse,  without  providing  for  judicial  ascertainment  thereof, 

void.    Corp.,  §  1464. 
provisions  for  ceasing  of  corporations  for  non-user  are  conditions  subsequent,  and  tha 

forfeiture  must  be  judicially  declared.     Corp.,  §  1465. 
can  only  be  enforced  by  the  government.    Corp.,  §  1466. 
court  cannot  declare,  under  statute  giving  it  power  to  declare  franchises  forfeited. 

Corp.,  §  1469. 
may  be  waived  by  non-enforcement  of  ground  for.    Corp.,  §  1475. 

REMOVAL  OF  CASES. 

corporation  may  remove  after  receiver  appointed  for  it.    Corp.,  g  1460. 

REPEAL. 

of  charters,  see  Dissolution  of  Corporations;  Dissolution  of  Municipalities;  SegvU- 
tion  and  Control  of  Corporations. 

RESCISSION.    See  Contracts, 

illegal  contract  partly  executed  ma^r  be  rescinded.    Corp.,  §§  75,  185-36. 

of  partly  executed  contract,  none  without  restoration.    Corp.,  §§  880,  882-88. 

doctrine  of,  applies  to  corporations.    Corp.,  §  1003. 

RESIDENCE  OF  CORPORATIONS.    See  Citizenship  of  Corporations. 

RES  JUDICATA. 

doctrine  as  established  in  Oregon.    Corp.,  §  1158. 

effect  of  decision  on  motion  for  temporary  injunction,  in  another  suit  involving  saoM 
matters.    Corp.,  §  1804. 

REWARDS. 

municipal  corporations  have  no  implied  power  to  offer,  for  the  capture  of  offendiM. 
Corp.,  §§  1957-58,  1978-80. 

RHODE  ISLAND.    See  Towns. 

ROLLING  STOCEL    See  BaUuxiy  Companies,  10. 


s. 


ST.  LOUIS. 

boundary  of.    Corp.,  §§  2593-94. 


ST.  PAUL. 

power  as  to  grading  contracts.    Corp.,  §§  2888-89.  \ 

SALVOR.    See  P(nvers  of  Corporations. 

SAN  FRANCISCO.  '     " 

powers  of.     Corp..  §§  2080-83. 
rights  as  successor  of  Mexican  peublo.    Corp.,  §§  2587-92. 

SAVINGS  BANKS.  ,  ,        .    .  .    ,  ^.  ..     ^ 

without  stock,  subscriptions  or  capital  (except  deposits)  can  declare  no  diviaeiidii 

Corp.,  S§  533,  55^60. 
nature  of,  discussed.    Corp.,  §  560. 

SCHOOL  DISTRICTS.  ....  ,_  ^ 

debt  to,  from  county,  not  released  by  including  district  in  another  ooontj.    Gor^, 

§2460. 

SCIRE  FACIAS.  ^  ^^^ 

issuance  and  use  of  writs  of.    Corp.,  §  2209. 

distinction  of,  against  heir  and  universal  successor.    Corp.,  §  2211. 
when  condition  set  out  in,  and  breach  assigned,  latter  admitted  by  demurrer.    Ck)Pp., 

judgment  on  same  as  on  demurrer  to  declaration.    loL 

SCRIP.    BeeStoek. 
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SEAL.    See  Contracts  of  Corporations;  Powers  of  Corporations, 

authority  of  agent  of  corporation  need  not  be  under  seal.    Corp.,  §  1928. 

when  county  warrants  must  be  under.    Corp.,  ^  2471. 

deed  of  corporation  must  be  under.    Corp.,  g^  1038,  101:9. 

absolutely  necessary  to  mortgage  by  corporation.    Corp.,  §§  1088,  1049-50. 

corporate,  imports  consideration.     Corp.,  g  2514. 

SERVANTS.    See  Corporations,  8;  Leases. 

SET-OFF. 

in  action  on  indorsement  by  corporation,  defendant  cannot  set  off  commissions  as  agent 

of  plaintiff.    Corp.,  §  1024. 
policy  of  insurance  not  set  off  in  action  against  treaaurer  for  corporate  funds.    Corp., 

§1927. 
ordinary  debt  of  corporation  to  stockholder  not  set  off  against  his  liability  on  subscrip- 
tion.   Corp.,  g§  156,  220-21. 
otherwise  if  corporation  solvent.    Corp.,  §  221. 
bankrupt  act  does  not  enlarge.    Corp.,  g  15.4. 

payments  on  void  stock  not  set  off  against  call  on  valid.     Corp.,  §  162. 
trustee  cannot  set  off  his  claim  on  fund  against  action  for  loss  of  fund.     Corp.,  g  224. 
surety  on  insurance  agent's  note  to  company  cannot  set  off  commissions  earned  by  him. 
Corp.,  §  874. 

SHAREHOLDERS.    See^iocAr. 

I.  Who  Are. 

S.  RE1.ATI0N  TO  Corporation. 
8.  Rblationb  to  Each  Otbkr. 

4.  Relations  with  Officers.    See  Offlcert,  4. 

5.  Statutory  Liability. 
0.  Equitable  Liabilitt. 

7.  Legal  LuBnjTT  for  Subscriptions. 

8.  Representation  on  Stock. 
0.  Meetings, 

10.  Transfer  of  Rights.    See  Stock, 

II.  How  Capactit  Lost. 

are  bound  to  special  good  faith  in  dealing  with  corporation,  as  to  creditors.    Corp., 

g  15ft. 
one  holding  shares  which  the  company  had  no  power  to  issue  is  not  a  shareholder  or 

contributory.    Corp.,  §  160. 
rights  of  bona  fide  holder  of  shares  bought  as  full  paid.    Corp.,  §  169. 
liabilities  of  assi^ee  of  stock  not  full  paid.    Id, 
bound  by  legislative  alteration  in  charter.    Corp.,  §  825. 
rights  of,  as  regards  corporation,  see  post,  2. 
have  no  title  to  company's  property.    Corp.,  §§  586,  644. 
rights  against  trustee  to  wind  up  dissolved  corporation.    Corp.,  §§  1482,  1446-49. 

1.  Who  are  Shareholders.    See  Stock,  2 ;  Subscription, 

corporate  books  containing  shareholders^  names;  stock  book;  fact  of  payment  for 
stock;  and  receipt  for  dividend :  are  admissible,  and  show  ownership  of  stock.    Corp., 
§  174. 
certificate  of  stock  unnecessary ;  agreement  to  take  stock  and  entering  name  on  cor- 
porate books,  sufficient.    Corp.,  §^  179,  804,  821. 
creditor  taking  stock  for  debt  not  liable  as  a  shareholder,  when.    Corp.,  §  426. 
when  assignee  of  stock  becomes  a  shareholder,  with  his  rights  ,and  liabilities,  see 

Stock,2. 
holder  as  collateral  security,  having  legal  title,  is  a  shareholder,  as  to  creditors.    Corp., 

§§  461,  501. 
a  state  may  be  a  shareholder,  and  as  such  liable  in  equity  for  assets  held  by  it  which 
should  pay  debts.    Corp.,  g§  1275,  1817. 
depositing  funds  in  bank  as  part  of  capital,  cannot  assume  position  of  creditor 
thereto.     Corp.,  §  1824. 
state  as  a  shareholder;  sovereignty  divested;  rights  same  as  individual.    Corp.,  8  1890. 
may  be  sued;  has  no  special  privileges;  cannot  by  legislation  change  rights  of 
creditors;  or  appropriate  corporate  assets.    Corp.,  g§  1890-96. 
United  States  as  a  smirenolder ;  hmitation  runs  against  company  as  in  other  cases. 

Corp.,  §  1898. 
holders  of  bonds  given  to  a  bank  are  not,  in  the  bank.    Corp.,  §  1945. 

2.  Relations  of  Shareholders  to  Corporation.    See  Dividends, 

shareholder  may  recover  money  paid  for  stock  illegally  issued  beyond  lawful  limit, 

when.    Corp.,  §§  75,  185>86. 
distinction  between  them.    Corp.,  §§  547,  578. 

estopped  to  deny  validity  of  his  stock,  by  voting  and  paying  calls.    Corp.,  §  189. 
general  rights  of  shareholders.    Corp..  §g  548,  578. 
board  cannot  issue  non-assessable  stock,  when.    Corp.,  g  140. 
by-laws  are  contracts  between ;  see  By-lavos, 

stock  mav  be  sold  at  auction  to  satisfy  unpaid  subscription.    Corp.,  §g  124,  145* 
shareholders  have  no  title  to  corporate  property.    Corp.,  §§  586,  644. 
are  charged  with  knowledge  of  limits  of  charter.    Corp.,  g  168« 
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SHAREHOLDERS,  Relations  op  Shareholders  to  Corporation— continued, 
right  of  corporation  to  make  calls,  see  Assessments. 
right  to  dividends,  see  Dividends. 
obligation  to  pay  subscription  terminated  by  curtailing  visitorial  rights  of  subscriber. 

Corp.,  §  187. 
as  between  corporation  and  shareholder,  fraud  avoids  subscription;  otherwise  as  to 
creditors.    Corp.,  §§  190-96,  198-99,  207. 
but  he  must  be  prompt  to  repudiate  the  contract  after  discovering  the  fraud. 
Corp.,  §§  195-96,  204. 
are  company's  debtors.    Corp.,  §  206. 

liability  for  subscriptions ;  company  may  sue,  or  forfeit  stock.    Corp.,  g§  223-33. 
subscribers  are  debtors  of  the  corporation.    Corp.,  §  238. 
no  liability  to  corporation  on  non-assessable  stock.    Corp. ,  §  235. 
a  call  is  a  condition  precedent  to  an  action  on  su1>scription.    Corp.,  §  240. 
statute  held  not  to  create  personal  liability  for  assessments.    Corp. ,  g  244. 
when  estopped  to  deny  corporate  capacity  or  full  organization.     Corp.,  §§  264-65. 
has  the  right  to  pay  for  his  stock.    Corp.,  §  281. 

has  no  title  to  corporate  property;  attachment  of  shares  does  not  incumber  the  corpo- 
rate property.    Corp.,  §  293. 
acceptance  of  California  mining  stock  does  not,  as  in  ordinary  cases,  make  the  holder 

hable  to  pay  the  par  value.    Corp.,  §  295. 
corporation  has  no  lien  on  stock  for  debt  against  member.    Corp.,  §g  297-98. 
as  between  members  and  company,  stock  may  be  increased  and  deemed  full  paid. 

Corp.,  §  820. 
action  lies  against  corporation  for  officers'  failure  to  issue  certificates  to  subscriber. 

Corp.,  §  303. 
contract  of  company  not  that  of  members.    Corp.,  §  822. 
when  an  assignee  becomes  liable  for  original  subscription,  see  Stock,  2. 
provisions  for  rej^istrjr  of  transfers  are  for  company's  benefit;  it  may  waive  them. 

Corp.,  §§  439.  482-83,  492,  495. 
rights,  duties  and  liabilities  of  corporation  as  to  stock  transfers,  see  Stock,  2. 
shareholder  may  sue,  in  equity  on  behalf  of  company  on  its  refusal  to  do  so.    Corp., 
§g  540,  555,  556,  665,  623,  641,  642,  1276. 
to  enjoin  collection  of  illegal  taxes  against  corporation.    Corp.,  g§  566,  574,  576, 

577. 
what  acts  or  threatened  acts  necessary  to  this  right  to  sue.    Corp.,  §§  551, 574^  576, 

577,  621. 
majority. of  members  cannot  dismiss  appeal  by  company.    Corp.,  §  614. 
he  must  use  all  reasonable  efforts  to  set  company  in  motion.    Corp.,  §§552,  553; 
/d,  621,  632,  643,  645-47. 
how  these  matters  averred;  allegations  held  insufficient.    Corp.,  §§554,  576, 
577. 
injuries  to  corporate  rights  remedied  only  in  the  company's  name,  except.     Corp., 

§§  541,  578-84,  624. 
demands  against  it  must  be  prosecuted  against  it  by  name,  unless  officers  have  made 
themselves  pei'sonally  liable.    Corp.,  §.^  541,  578-84. 
stockholders  and  creditors  may  intervene  if  officers  in  collusion  with  third 

persons  against  company.    Corp.,  5^§  543-46,  547-49,  578-84. 
when  shareholder  may  intervene  after  decree.    Corp.,  B  582. 
when  assets  being  squandered  by  officers,  stockholder  may  have  receiver. 

Corp.,  §i5  549,  578-84,  622. 
right  to  intervene  in  suit  improperly  defended  by  company.    Corp.,  §§  620,  621. 
limitations  of  right  to  sue.    Corp.,  k  625 ;  qucere,  as  to  ri^ht,  §  630. 
jurisdiction  of  federal  courts  in  such  actions.    Corp.,  §  631. 
when  member  may  sue  to  restrain  illegal  tax.    Corp.,  §  634. 
right  to  sue  denied,  no  refusal  of  company  being  alleged.    Corp.,  §  633. 

so,  to  set  aside  judgment  against  company.    Corp.,  §  636. 
must  show  he  is  a  shareholder;  when  suit  barred  by  lapse  of  time.    Corp.,  §S  637, 

638. 
suit  abated  by  showing  that  company  has  sued  for  same  cause.    Corp.,  §  648. 
corporation  made  party  defendant.    Corp.,  §§  649,  650. 
request  to  officers  unnecessary  if  useless.    Corp.,  §  652. 
refusal  to  sue  by  officers  must  be  real  and  bona  fide.    Corp.,  §§  653,  655,  656, 
all  means  of  redress  by  company  must  be  first  exhausted.    Corp.,  §  654. 
cannot  compel  corporation  to  give  certain  facilities  to  another  corporation.     Corp., 

§g  1359-62. 
especially  when  he  has  stock  in  both  companies.    Id. 
nominal  stock  held  by  company  not  entitled  to  vote  on  question  of  sale  of  property. 

Corp.,  §§  1031,  1040. 
a  contract  with  the  company  cannot  be  sued  on  by  a  shareholder.    Corp.,  §§  1035, 

1044-45. 

laches  of  shareholders  may  conclude  the  company.    Corp.,  ^  1718. 

cannot  be  compelled  to  take  stock  in  consolidated  company  m  lieu  of  shares  in  former 
company.    Corp.,  §  1794. 

shareholder  may  oppose  consolidation  though  he  consented  to  it  when  acting  as  a  di- 
rector.   Corp.,  §§  1615,  1572. 
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SHAREHOLDERS,  Relations  of  Shareholders  to  Corporation— continued. 

majority  control  the  company,  and  may  change  charter  according  to  law ;  but  all  must 

consent  to  fundamental  change ;  must  consent  to  consolidation.     Ck>rp.,  §)§  1567-70. 

one  partner  may  represent  firm  stock ;  notice  to  him  of  stockholders'  meeting  is  notice 

to  firm.    Ck>rp.,  g§  502-03. 
majority  have  undoubted  right  to  wind  up  company.    Ck>rp.,  §  596. 

may  change  charter  in  any  manner  within  law  at  time  of  organization.    Corp., 
§604. 
shareholders  must  promptly  object  to  illegal  corporate  action,  or  objection  waived. 

Corp,,  §  600. 
as  to  voting,  see  Representation  on  Stock,  post 

as  to  meetings,  see  Meetings,  post  * 

must  take  notice  of  what  occurs  in  court  as  to  winding  up.    Corp.,  §  603. 
bill  by  member  against  corporation  to  rescind  issue  of  spurious  stock  to  him  dismissed 

on  account  of  mixture  of  fuuds.    Corp.,  g  619. 
may  sue  each  other.      Corp.,  S^§  622,  1935. 

suit  against  corporation,  in  equity,  for  its  breach  of  trust.    Corp.,  §  629. 
member  may  sue  company  for  using  his  patent.     Corp.,  §  658. 

a.  Lien  on  shares;  must  be  asserted  when  transfer  demanded,  or  it  is  waived.    Corp., 
S5§  442,  486-87. 
how  waived  by  cashier.    Corp.,  g§  445,  484,  486,  487. 
right  under  statute  forbidding  transfer  while  assignor  owes  company,  may  be 

waived.    Corp.,  gg  444,  484,  p.  205 ;  §  486. 
power  to  regulate  stock  transfers  includes  power  to  pass  by-law  forbidding  transfer 
until  debts  paid.    Corp.,  g§  446,  488. 
outstanding  note  not  yet  due,  whether  a  debt     Id,,  p.  210. 
whether  company  may  pass  such  a  by-law  without  special  authority.    Corp., 
p.  212. 
not  extinguished  by  takinf^  further  security.    Corp. ,  §  52^. 
created  by  by-law,  forbidding  transfer  by  holder  while  indebted  to  company.  Corp., 

g§  526-27. 
does  not  extend  to  dividends.    Corp.,  S  628. 

for  debt  due  after  holder's  death ;  takes  preference  over  unsecured  debt  due  the 
United  States,    Corp.,  §  529. 

8.  Relations  to  Each  Other. 

are  bound  by  acts  of  majority,  not  affecting  vested  rights.    Corp.,  §  71. 

member  cannot  divest  his  obligations  except  under  corporate  rules.    Corp.,  §  72. 

relations  to  holders  of  preferred  stock,  see  Preferred  Stock. 

shareholder  having  majority  of  shares,  and  having  control  of  majority  of  directors, 
and  being  liable  on  a  bond  for  its  purchase,  sold  out  the  corporate  property,  the  busi- 
ness being  imremunerative,  at  a  fair  sale ;  upheld  as  against  sharenolder  claiming  a 
trust  relation.    Corp.,  §  1030. 

effect  of  sale  of  stock-exchange  membership  of  bankrupt  member  to  other  members 
who  are  creditors.    Corp.,  g  1947. 

4.  Relations  with  Officers.    See  Officers,  8. 

6.  iNDivmuAL  or  Statutory  Liability  to  Corporate  Creditors. 

board  cannot  declare  stock  non-assessable,  as  against  creditors.     Corp.,  g  140. 
stock  may  be  sold  on  execution.    Corp. ,  g  145. 

purchaser  takes  same  right  as  shareliolder.    Corp. ,  §  145. 
see  Equitalde  Liability  for  Unpaid  Subscriptions,  post 
see  Statute  of  Limitations. 

constitutional  provision  as  to  double  liability  held  not  self-executing.   Corp.,  §§  170-71. 
when  the  liability  arises.     Corp.,  gg  88-«5,  210-214,  976. 
dividends  paid  in  fraud  of  creditors  recovered  back.    Corp.,  §  826. 
liability  is  proportionate  to  amount  of  stock  owned,  and  is  equitable.    Corp.,  g§  881-83, 
860,  381-02,  863. 

otherwise  if  member  made  individually  liable  for  ail  debts.    2c2, 
individual  liability  is  wholljr  statutory'.     Corp.,  §§  361,  400,  401. 
creditor  cannot  obtain  priority  over  others.    Id. 
the  liability  is  several,  and  not  joint.    Corp.,  §  363. 
is  not  penal.    Corp.,  §  364. 

is  exclusive;  provisions  of  statute  strictly  followed.    Corp.,  §  367. 
'       is  generally  secondary,  and  the  company  the  principal  debtor.     Corp.,  §  368. 

secondary  in  Missouri,  unless  corporation  dissolved.    Corp.,  §  370. 
subscribers  after  repeal  of  double  liability  clause  incur  only  single  liability,  though  stock 

created  befora  repeal.    Corp.,  §§  355,  395. 
''  double  liability  '*  is  no  part  of  corporate  property,  estate  or  equitable  interests.    Corp., 
g§  357.  396. 

can  be  enforced  neither  by  corporation  nor  its  receiver.  .  Corp.,  §§  358,  897. 

is  a  collateral  statutory  obligation  like  that  of  sureties.    Corp.,  g§  859,  399. 
statutes  as  to  pro  rata  liability  construed.    Corp.,  §§  415-16.  . 

when  liability  arises.    Corp.,  §419. 

as  to  changing  personal  liability  laws,  see  Constitutional  Law, 
when  assignee  becomes  fully  liable,  see  Stock, 
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SHAREHOLDERS,  Individual  or  Statutory  Liability  to  Corporate  Creditors— con. 
assignee  of  shares  issued  as  full  paid,  without  notice  to  contrary,  not  liable  for  unpaid 
balance.    Corp.,  g  508. 

a.  In  what  capacity;  as  partners,  in  Illinois  corporation  subject  to  New  York  law. 

Corp..  §^  210-14. 
effect  of  misrepresentations  of  company's  agents.    Corp.,  §  212. 
purchaser  of  certificate  becomes  charged  with  liability  of  seller  for  calls.    Corp., 

§299. 
are  not  made,  but  left  liable  by  such  statutes.    Corp.,  §  424. 

b.  For  what  debts  liable;  debts  incurred  before  becoming  members.    Corp.,  §§  210-14. 

effect  of  misrepresentation  of  company's  agents.    Corp.,  g§  210,  212. 

counter  effect  of  failui*e  of  member  to  inquire,  or  examine  certificate.     Corp., 
§§  211,  218,  214. 
**  debts  contracted  "  includes  all  liabilities,  tort  and  contract.    Corp.,  §  407. 
C.  The  forum;  when  charter  makes  membei's  liable  for  debts,  the  remedy  is  in  equity 
only.     Corp.,  g§  830,  832,  360-61,  862-68.  404. 
otherwise  if  member  made  individually  liable  for  all  debts.    Corp.,  g  860. 
under  appropriate  legislation,  the  remedy  may  be  at  law.    Corp.,  §  868,  p.  151. 
when  none  pointed  out,  may  be  at  law  or,  it  seems,  in  equity.    Corp.,  g  870. 
when  remedy  provided  by  statute,  that  only  pursued.     (5)rp.,  §  870. 

in  Massachusetts,  is  at  law.    Corp.,  §  870-7 1. 
when  debt  lies.     Corp.,  S  418. 

d.  Conditions  precedent;  judgment,  execution,  and  return  nuUa  bona  are  generally  pro- 

vided for  by  the  statutes.    Corp.,  §§  868,  870,  p.  159. 
whether  exhausting  corporate  assets  is  a.    Corp.,  §  166,  pp.  75,  76. 
when  stock  deposited  as  security  first  exhausted,  or  company  insolvent.     Corp., 

§421. 

e.  Defenses;  effect  of  repeal  of  double  liability,  on  subsequent  subscribers.     Corp., 

§§  855,  895;  see  post,  6,  b. 
pei*son  making  agreement  with  members  may  obtain  judgment;  by-law  may  prevent 

enforcement.     Corp.,  g  1020. 
decree  discharging  members  in  proceeding  to  dlsBolve,  of  no  effect.    Corp.,  g§ 

1845-86. 

6.  Equitable  Liability  for  Capital  Stock  and  Unpaid  Subscriptions. 

are  a  trust  fund  to  pay  debts.    Corp.,  g§  152,  314-19,  844,  878-888,  891, 1274,  1816; 

equitable  liability.     Corp.,  g  234. 
see  Pleading;  see  supra,  5. 
payment  for  stock  and  contemporaneous  borrowing  of  same  money  not  a  payment  as 

to  creditors.    Corp.,  §S  126,  150. 
this  trust  fund  may  be  followed  into  the  hands  of  anybody  not  a  bona  fide  holder. 

Corp.,  §694. 
ordinary  debt  cannot  be  set  off  against  unpaid  subscription.    Corp.,  §  155, 

nor  in  bankruptcy.     Corp.,  g  254. 
shareholder  may  pay  for  his  stock  in  property.    Corp.,  §§  127,  157. 
it  seems  that  fraud  in  payment  of  shares  cannot  be  shown  against  a  bona  fide  holder 
of  stock.    Corp.,  ^  156,  p.  65. 
qucere,  whether  question  of  full  payment  inquired  into  s^ainst  such  holder.    Corp., 
§  156. 
it  seems  that  property  worth  less  than  par  value  of  shares  taken.  Confederate  bonds, 

etc.,  are  good  in  payment  for  shares.    Corp.,  §  157,  p.  67. 
liability  not  affected  by  agreement  by  company  to  consider  the  shares  full  paid.   Corp., 
^164. 
English  rule  otherwise.    Id, 

and  it  seems  otherwise  as  to  creditors  having  notice  of  proceedings  to  render  stock 
full  paid.    Coi-p.,  §290. 
shares  paid  for  by  construction  of  road  considered  full  paid  as  to  bona  fide  holder. 

Corp.,  §§  108,  168. 
is  for  full  par  value  of  stock,  less  payments.    Corp.,  §  889,    - 
rights  of  creditors  to  have  stock  considered  unpaid  are  not  superior  to  those  of  bona 

fide  holder  without  notice  that  it  was  not  full  paid.    Corp.,  §  168. 
loss  under  policy  not  set  off  against  subscription,  if  company  insolvent ;  otherwise,  if 
solvent.    Corp.,  §§  132,  220-21. 
authorities  as  to  set-off  reviewed.     Corp..  §  228. 
subscription  for  whole  amount  named  in  articles  unnecessary.    Corp.,  §  228. 
exists,  though  stock  ''non-assessable."    Corp.,  §§  235-37. 
cannot  be  enforced  by  assignee  in  bankruptcy;  receiver  necessary,  or  court  may  make 

call.    Corp.,  §  255;  contra,  §§  141,  151,  258. 
condition  in  notes  given  for  stock  for  their  payment  by  dividends  held  void  as  to  cred- 
itors.   Corp.,  §286. 
acceptance  of  California  mining  stock  does  not  raise  obligation  to  pay  for  it  at  its  par 

value.     Corp.,  §295. 
transferee  liable  to  same  extent  as  transferrer.    Corp.,  §  299. 
liability  for  future  instalments  on  stock  is  a  matter  of  law,  not  depending  upon  the 

construction  of  the  parties.     Corp.,  §  323. 
liability  to  calls  is  hot  penal;  enforcement  not  local.    Corp.,  §§  864-65. 
the  liability  for  unpaid  subscriptions  is  several  and  not  joint.    Corp.,  §§  834,  372-75. 
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SHAREHOLDERS,  Equitable  Liability  vesL  Capital  Stock  and  Unpaid  Sxtbscrip- 
TIONS — continued, 
prior  call  is  unnecessary;  creditor's  suit  is  a  calL    Corp.,  §§  874-75. 
provisions  that  unpaid  subscriptions  are  to  be  called  for  only  by  three-fourths  of  the 

stockholders  defeats  the  rights  of  creditors  thereto.    Corp.,  §§  343,  87C(~77. 
the  capital  may  be  followed  like  other  trust  funds,  whenever  transferred  with  notice. 
Corp.,  §  879: 
dividends  of  capital  followed  into  stockholders*  hands.     Corp.,  g  887. 

holders  liable  only  in  the  proportion  of  their  shares  to  the  whole  stock.    Corp., 
§888. 
under  English  rulings,  there  is  none  when  shareholder  contracts  to  take  only  full  paid 
share.    Corp.,  §889. 
if  transaction  fraudulent  it  is  set  aside  altogether.    IcL 
rule  otherwise  in  federal  courts.    Id, 
provision  of  charter  giving  legal  remedy  does  not  defeat  suit  in  equity.    Corp.,  §§  858, 

890-92. 
power  of  equity  to  equalize  payments  by  stockholders.    Corp.,  §  410. 
non-resident  creditor  has  same  rights  as  resident.    Corp.,  §  411. 
when  assignee  becomes  liable,  see  Stock, 
a  state  may  be  liable  as  a  shareholder.    Corp.,  §  1817. 
assets  held  in  trust  for  creditors,  may  be  followed.    Corp.,  g§  1470-74. 

a.  Conditions  precedent;  when  exhausting  corporate  assets  necessary  to  set  limitation 

running.    Corp.,  §  166,  p.  76. 
insolvency  of  corporation,  or  non-existence  of  other  funds  is  a.     Corp.,  §  881 
call  or  assessment  unnecessary.    Corp.   ^  341-42,  872-75.  890-94. 
whether  judgment  and  execution  are  a,  doubted.    Corp.,  §§  1487-S8. 

b.  Defenses:  stockholder  not  estopped  to  show  stock  illegally  issued,  though  taking 

'  part  in  proceedings  to  issue  it.     Corp.,  §  160. 
see  Conditional  Subscriptions;  Laches;  Statute  of  Limitations, 
fraud  in  procuring  subscription,  not  seasonably  asserted,  no  defense.     Corp.,  §  190. 

as  to  fraud,  see  Subscription, 
representation  that  the  stock  is  non-assessable,  no  defense.    Corp.,  §§  191-92. 
cancellation  of  shares,  or  surrender,  when  no  defense.    Corp.,  §  19a. 
member  estopped  to  show  non-existence  or  want  of  authority  of   corporation. 

Corp.,  §§  2C4-269. 
paying  other  debts  of  company  nojb  a  defense.    Corp.,  §  274;  see  Set-off, 

nor  paying  bills  of  bank ;  but  may  get  judgment  thereon  and  sue  for  other 
subscriptions.    Corp.,  §  417. 

7.  Legal  Liability  for  Unpaid  Subscriptions.    See  supra,  5, 6. 

is  several,  not  joint.     Corp.,  §  872. 

company  may  enforce  by  action  at  law.    Corp.,  §§  22&-33. 

so  may  the  creditor.    Corp.,  §  892, 

liability  equitable  only  under  Oregon  law.    Corp.,  §  408. 

8.  Representation  on  Stock.    See  Stock, 

pledgor  of  stock  for  debt  not  yet  due  has  right  of.    Corp.,  §  694. 
so  of  mortgagor  until  foreclosure  or  sale.    Corp.,  §  595. 

irrevocable  proxy,  reserving  privileges  as  to  dealing  with  stock,  not  contrary  to  public 
policy.     Corp.,  §  597. 
how  proxy  enjoined.    Corp.,  §  598. 
candidate  for  director,  defeated  by  vote  by  trustee,  admitted  as  director  by  mandamus, 

Corp.,  §  602. 
surviving  partner  has  rieht  to  vote.    Corp.,  §  305. 
one  member  represents  firm  shares.     C>>rp.,  ^§  592-93. 

9.  Meetings. 

held  without  notice,  illegal  unless  stock  all  represented.    Corp.,  §  605. 
notice  unnecessary  if  all  present.    Corp.,  g  606. 

10.  Transfer  of  Shareholder's  Rights.    See  5^ocA;,  2. 

11.  Capacity  as  Shareholders,  how  Terminated. 

by  transfer  of  stock,  see  Stock. 

accomplished  only  according  to  mles  of  companv.     Corp.,  §  73. 
not  by  release  by  directors,  of  subscriber  or  stockholder.    Corp.,  §  182. 
by  abridging  visitorial  rights  of  subscriber.     Corp.,  §  187. 
not  by  changing  mode  of  electing  directors,  when.    Corp.,  §  217. 
nor  by  increase  of  stock,  pui*suant  to  special  law.     Id. 
especially  when  member  continues  to  act  as  such.     Corp.,  g  218. 
death  does  not  terminate ;  heirs  liable  in  equity  so  far  as  they  take  assets.     Corp.,  g  247. 
by  consolidation  with  another  company ;  holder  becomes  such  i]\new  company.    Corp., 

§324. 
by  forfeiture  of  stock  for  non-payment  of  calls;   when  equity  will  relieve  against. 
CoiT).,  S§  95,  226. 
judicial  decree  necessary  to  bar  redemption  by  holder.     Corp.,  §  227. 
assessment  of  bankrupt  member's  stock  directed  in  order  to  forfeit  it.    Corp.,  §  312. 
by  changing  nature  of  company,  as,  making  life  insurance  company  include  fire  insur- 
ance.    Corp.,  §  280. 

1047 


Sha.]  IKDEX.  [Sta. 

SHAKES. 

different  from  stock,  and  taxable  as  property ;  stock  also  taxable ;  are  aliquot  parts  of 
stock.    Corp.,  §§  28a-86,  287,  819. 

SINKING  FUND  CASES. 

corporations,  §§  1547-51,  1624-69. 
SPECIFIC  PERFORMANCE. 

defendant  may  avail  himself  of  anything  which  impairs  the  contract.    Corp.,  §  148. 

not  decreed,  of  contract  for  continuous  duties,  involving  exercise  of  skill  and  culti- 
tivated  judgment.    Corp.,  §  892. 
STATE. 

liability  in  equity  as  a  shareholder.    Corp.,  §  1828. 

guaranty  of  bonds  by,  payable  in  lawful  money,  not  affected  by  company's  agreement 
to  pay  in  coin.    Corp.,  §  25. 

STATE  DECISIONS. 

as  to  validity  of  their  corporations,  binding  on  federal  courts.    Corp.,  §  1901. 

so  as  to  property  of  company.    Corp.,  §  1903. 

so  as  to  construing  their  municipal  charters.    Corp.,  §  3503. 

when  followed  by  federal  courts;  when  not.     Corp.,  §g  2151-52,  2157. 
STATUTE  OF  LIMITATIONS. 

when  begins  to  run  on  liability  to  be  called  on  to  pay  balance  on  subscription  for  cred- 
itors, which  the  company  could  not  enforce.    Corp.,  §  164. 

when  on  equitable  liability  for  unpaid  subscriptions.    Corp.,  §  885,  p.  172;  §§  164-66. 
it  seems  that  the  corporate  assets  must  be  first  exhausted  before  the  liability  arises. 
Corp.,  g  166,  pp.  75,  76. 

is  not  a  positive  bar  in  equity.    Corp.,  §  886. 

constitutional  law;  short  time  for  prosecuting  existing  causes  of  action  valid ;  ten  and 
one-half  months  held  valid.     Corp.,  ^§  412,  414. 

of  Georgia  and  Missouri,  considerea.    Corp.,  §^  413-14. 

when  cause  of  action  aiises  on  individual  liability  of  shareholders.     Corp.,  g  420. 

suit  by  stockholder  on  part  of  company  bari'ed  by  lapse  of  time.     Corp..  §  638. 

where  all  the  members  of  a  foreign  cori)oration  reside  beyond  the  seas  it  is  within  the 
exception  of.    Corp.,  §  1220. 

county  warrants  may  be  called  in,  and  barred,  if  not  presented  in  reasonable  time. 
Corp.,  §§  2464^65. 

STATUTES.    See  Construction,  and  Interpretation;  Definitions. 
see  the  different  states. 

party  estopped  to  deny  the  validity  of  those  under  which  he  must  claim.     Corp.,  §  21. 
English  statute  as  to  registration  of  stock,  in  order  to  make  it  full  paid,  construed. 

Corp.,  S  169,  pp.  81,  82. 
penal,  enforced  only  within  state.     Corp.,  §  864. 
private,  non-assentmg  persons  not  bound  by ;  assent  inferred  from  receipt  of  benefits. 

Corp.,  §  868. 
construction  of  those  creating  corporations,  see  Powers  of  Corporations, 

imposing  conditions  on  powers  of  foreign  companies,  see  Foreign  Corporations. 
contemporary  history,  but  not  opinions  of  individual  legislators,  may  be  resorted  to  in 

interpretation.    Corp.,  §  1611. 
**  may  levy  "  in  statute,  as  to  municipal  taxation,  held  mandatory,    Corp.,  §  2370. 
California,  as  to  shareholder's  liability.    Corp.,  §  415. 

so  in  Massachusetts;    Corp.,  §^  870-71,  407. 
construction  of  charter  as  to  taking  tolls.    Corp.,  §  1371. 

of  statute  as  to  furnishing  water  by  water  company.    Corp.,  §  1026. 

act  of  congress  of  April  20,  1871.    Corp.,  §  1015. 

Oregon  act  as  to  dissolving  corporations.     Corp.,  §  1498. 

act  taxing  stock  dividends.     Corp.,  §  328.    . 

act  prohibiting  foreign  corporations  doing  business  does  not  apply  to  subscriptions 
to.    Corp.,  §  216. 

act  for  incorporating  municipalities  in  Illinois.    Corp.,  §§  2575-76. 

act  for  consolidating  railroads  held  permissive.    Corp.,  §  1800. 

Iowa  railway  legislation.    Corp.,  §g  1755-79. 

Louisiana  act  as  to  execution  against  municipal  property.    Corp.,  §  2263. 

Massachusetts  act  as  to  assessments.    Corp.,  ^  241. 

act  as  to  destroying  buildings  to  arrest  fires.     Corp.,  g§  2100,  2103. 

Louisiana  act  regulating  execution  against  cities,  etc.     Corp.,  §  2263. 

Oregon  act  as  to  dissolution  of  corporation  by  members.    Corp..  ^?5 1498-99. 

as  to  foreign  corporations  doing  business.    Corp.,  §§  1101,  1150-54, 1155-61. 

of  **  Sufferers'  Land  "  act.    Corp.,  §  866. 

see  Railway  Companies,  9. 
mandatory  acts;  those  providing  that  levy  may  be  made  to  pay  municipal  debt.  Corp,. 
gg  2271,  2452.     Corp.,  §  2116. 

provision  directing  erection  of  wharves,  held  not.    Corp.,  §  2016. 
repeal.    See  Legislature;  Regulation  and  Control  of  Corporations,  2. 

by  subsequent,  wholly  inconsistent  with  former,  without  repealing  clause.     Corp.. 
§707. 

of  penal  statute,  carries  pending  action  and  remedial  rights.    Corp.,  §  708. 

STATUTORY  LIABILITY.    See  Shareholders,  5. 
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STOCK.    See  Preferred  Stock;  Shareholders;  Subscriptions^ 

t.  Is  Gbnebjli.. 

2.  TRANSrXB. 
8.  YOTZNO  OK. 

!•  InGenbral. 

cannot  be  increased  by  directors  nor  .by  members  unless  legally  authorized.    Gori>., 

§g  74, 76, 184,  is&-iee. 

money  paid  for  illegally  issued,  recovered  back,  when.    Corp.,  §g  75,  18o-86* 

distinction  between  shares  and  capital  stock.    Corp.,  §  585. 

law  authorizing  stock  to  be  doubled  does  not  authorize  issue  beyond  double  amount. 

Corp.,  §§  76,  15S-106. 
no  implied  power  in  corporation  to  increase  stock.    Corp.,  g  158. 
subscription  essential  to  create.    Corp.,  ^  142. 
definition  of  capital  stock.    Corp.,  §§  288--85. 
promoters  or  directors  cannot  sell  below  par.    Corp.,  g  148. 
stock  is  property,  not  a  credit.    Corp.,  §  306. 
before  issue,  is  incapable  of  pledge  or  mortgage.    Corp.,  §  144. 
authority  to  directors  to  sell  bonds,  etc.,  does  not  include  stock.    Corp.,  §  147. 
before  subscription  *' stock"  means  only  the  right  of  the  directors  to  receive  subscrip- 
tions.   Corp.,  g§  119,  144. 
nor  is  it  **  property"  before  subscription.    Corp.,  §§  121,  144. 
corporation  may  take  property  in  payment  for.    Corp.,  §§  127,  157. 

property  of  less  value  than  face  of  shares ;  transaction  not  impeached  as  to  bona 
fide  holder.    Corp.,  §§  15C,  157,  pp.  65,  67;  §§  108,  1C8. 
agreement  that  shares  shall  be  full  paid,  on  payment  of  twenty  per  cent.,  on  fair  un- 
derstanding, valid  except  as  to  creditors.    Corp.,  g  164. 
shares  paid  for  by  construction  of  road,  considered  full  paid  as  to  boTia  fide  holder. 

Corp.,  §§  108,  168. 
holder  takes  subject  to  control  of  legislature  and  directors ;  stock  may  be  increased  by 

enactment.    Corp.,  §  21 7. 
person  accepting,  or  dividends,  estopped  to  dispute  power  to  issue.    Corp.,  §g  219,  809, 

1588. 
forfeiture  of  stock,  see  Shareholders, 

directors  can  receive  nothing  but  money  in  payment  for.    Corp.,  §§  188,  225, 
notes  given  for,  see  Bills  and  Notes;  Consideration, 
payment  for^  when  cash  recjuired,  note  is  ineffectuaL    Corp.,  g  276. 
paid  for  by  lands,  is  full  paid.    Corp.,  g  288. 
not  so  treated  before  issue.    Corp.,  g  289. 
increase  of,  state  only  can  raise  question  of  proper.    Corp.,  g  291,    See  gg  74-77. 
charter  provision  for  **  securing  stock"  construed.    Corp.,  g  294. 
the  corporation  may  own  its  stock ;  its  purchase  does  not  extinguish  it ;  reissue  proper. 

Corp.,  §  296. 
unissued,  to  be  applied  to  best  interests  of  company ;  directors  may  dispose  of  to  raise 

money.    Corp.,  §808. 
may  be  increased  and  deemed  full  paid  as  between  members  and  corporation.    Corp., 

§320. 
has  no  "earmarks;"  pledgee  may  assign  the  particular  shares  pledged,  if  he  keejM 

enough  on  hand  to  re-assign  to  pledgor.    Corp.,  §§  466,  507. 
bona  fide  purchaser  of  stock  fraudulently  issued  may  compel  tnransfer  on  books.    Corp., 
g§  611,  613. 
he  may  also  rescind  sale  and  recover  price.    Corp.,  §  612. 

2.  Transfer  op  Stock. 

incapable  of  transfer,  pledge  or  mortgage  before  subscription ;  after  issue  the  holder^s 
rights  may  be  sold  on  execution  against  him,  or  sola  at  auction  to  satisfy  unpaid 
subscriptions  provided  for  by  conditional  subscription.    Corp.,  g§  117-24, 142-49. 
directors'  order  for,  held  valid,  but  unnecessary.    Corp.,  §§  185,  18o. 
surviving  partner  has  right  to  vote  on  firm  stock ;  new  firm  succeeds  to  ownership  of 

old  one.    Corp.,  §  805. 
bankrupt  stock  passes  to  his  assignee.    Corp.,  g  807. 

a.  Who  may  he  Transferrers;  executor  should  present  judicial  order  for  transfer; 

Corp.,  §§429,  478,478. 
trustee  no  right  to  transfer  to  pay  or  secure  his  own  debt.    Corp.,  g  510. 

b.  Validity  of  Transfer;  see  post;  on  advancing  money  on  a  pledge  of  stock,  without 

notice  of  a  breach  of  trust,  may  sell  it  on  default.    Corp.,  §§430,  467. 
purchasers  not  bound  to  look  beyond  certificate  of  proper  officers.    Corp.,§§  481, 

transferee  not  bound  to  take  notice  of  recitals  in  book  entry  of  transfer.    Id, 
bona  fide  purchaser  of  fraudulent  holder,  with  legal  title,  protected.    Id 
transferee  dealing  with  executor  with  notice  of  his  misapplication  of  assets  is  not 
protect<jd.    Corp.,  §  471. 
fact  of  trust  appearing  from  transfer  is  notice  of  terms.    Corp.,  §  509. 
purchaser  with  notice,  buyer  under  void  confiscation  proceedings,  gets  no  title. 

Corp.,  §607. 
confiscation  by  Confederate  government  invalid;  corporation  must  pay  dividends 
to  original  holder.    Corp.,  g§  800,  608,  610. 
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ISfTOCK,  Transfer  of  Stock,  Validity  of  TVans/ei'  — continued. 

original  owner  m^  sue  for  delivery  of  certificates  by  new  holder,  etc.     Corp. 
§609. 
sale  to  director  by  holder,  not  avoided  by  call,  and  threat  of  further  call.    Corp., 
§301. 
C.  Who  may  he  Transferee;  the  corporation  may  be;  shares  niay  be  then  reissued. 

Corp.  §  296. 
d.  How  may  he  transferred;  formalities;  an  incomplete  transfer  passes  the  equitable 
ownership.    Corp.,  §  482. 
regulation  for  transfer  on  books  only  is  for  benefit  of  company,  and  does  not  affect 
equitable  transfers.    Corp.,  §§  439,  482,  483,  493. 
may  therefore  be  waived  by  it.     Corp.,  §  515;  placing  name  on  stock  book  a 
waiver.    Corp.,  §^  517,  518. 
when  law  of  domicile  of  stockholder  controls  its  to  transfer.    Corp.,  §  484. 
hypothecation  as  collateral  passes  equitable  title  on  default.    Corp..  §^  443,  48o. 
assignment  of  certificate  does  not  per  se  make  transferee  a  stockholder.    Corp., 

g§  452,  491,  503. 
registry  on  stock  book  completes  the  transfer.    Corp.,  §§  454,  493. 
new  certific4ite  unnecessary.    Corp.,  §§  455,  493. 
conduct  of  shareholder  waiving  registration,  for  jury.    Corp.,  g  49i. 
registry  not  strictly  necessary  to  make  assignee  a  shareholder ;  he  may  waive  it. 

Corp.,  §495. 
surviving  partner  succeeds  to  stock  of  firm ;  new  firm  also  succeeds.    Corp.,  §  305. 
bankrupt's  stock  passes  to  his  assignee.    Corp.,  §  807. 

assignees  are  not  shareholders  as  to  company  until  registry.    Corp.,  §§  462,  502--8. 
request  to  officer  to  transfer  does  not  operate  as  such.    Corp.,  §  516. 
provision  refusing  transfer  while  assignor  in  debt  to  company  upheld.   Corp.,  §  519. 
construed  to  apply  to  nominal  holder,  and  not  to  cestui  que  trust,    Corp.,  §  520. 
when  directors  may  make  such  provision  by  law.    Corp.,  §  531. 
such  a  provision  construed.    Corp.,  §  1523. 
equitable  transfer  does  not  aflfect  corporate  right  to  insist  on  payment  of  debt  by 

assignor.    Corp..  §  524. 
construction  of  provisions  for  ''transfer  at  the  bank."    Corp.,  ^  530-32. 
not  made  at  bank,  ineffectual.    Id, 
Liahility  of  transferee;  under  forged  authority  to  transfer,  must  replace  stock  or  pav 
its  value.    Corp.,  g§  448,  489-90. 
of  unpaid  stock  by  registered  transfer,  liable  for  amount  unpaid.    Corp.,  §§459, 
494,  496,  497-98. 
otherwise  if  stock  issued  as  full  paid,  and  assignee  have  no  contrary  notice. 
Corp.,  §  508. 

f.  Liability  and  duty  of  transferrer;  should  make  the  legal  transfer  on  the  books. 

Corp.,  §§458,  499. 
liable  to  pay  subscription  after  transfer.    Corp.,  §§  458,  498-97.  501. 
for  unpaid  balance  due  on  stock,  ceases  on  i*egistry.    Corp.,  §  511. 

g.  Duty  and  liahility  of  corporation  as  to  transfer;  is  a  trustee  of  holder,  the  custodian 

of  the  shares;  liable  to  holder  for  negligent  transfer  by  unauthorized  person. 

Corp.,  §§  432,  469. 
if  its  officers  have  notice  that  executor  of  holder  is  guilty  of  conversion,  it  is  liable 
to  cestui  que  trust,    Corp.,  §  472. 
that  transfer  made  by  executor  is  notice  of  contents  of  will.    Corp.,  §§  4S3- 

436,  478. 
possibly  otherwise  if  stock  may  be  sold  to  pay  debts.    Corp.,  §  474. 
other  circumstances  of  notice.    Corp.,  §  476. 
liable  for  negligence  of  subordinate  oflioere.    Corp.,  §§  487,  475. 
and  for  confederating  with  trustee  to  defraud  cestui  que  trust.    Corp.,  g§  435,  477. 
must  replace  stock  transferred  under  forged  authority,  or  pay  therefor.     Corp.. 
§§  447-50.  489,  490. 
though  officers  not  negligent,  and  transferee  deceived.    Id, 
notice  to  company  of  transfer  of  certificate  protects  assignee's  creditors,  and  re- 
strains other  transfers.    Corp.,  §§  456,  494. 
having  notice  that  stock  pledged,  liable  for  transfer  without  pledi^e's  consent. 

Corp.,  §  505. 
pledgee  may  call  for  immediate  registry  of  his  transfer.    Corp.,  §§  465,  507. 
ll.  Rights  of  creditors  of  assignors  and  assignees;  equitable  assignee  by  incomplete 
transfer  has  better  right  than  subsequent  attaching  creditor.    Corp.,  §§  438,  482. 
rights  of  corporation  as  to  transfer,  see  supra,  d. 
notice  of  transfer,  or  that  stock  held  in  trust,  see  Notice! 
1.  Rights  of  transferee;  pledgee  with  assignment  of  certificate  entitled  to  immediate 
transfer.    Corp.,  §§  506-7. 
see  Shareholders, 
J.  Beiations  of  transferrer  and  transferee;  it  seems  equitable  transferee  should  pay 
calls,  as  between  the  parties.    Corp.,  §  494. 
after  registry  of  transfer,  assignor  not  liable  for  unpaid  balance  due  on  stock. 
Corp.,  §  511. 
S.  Right  to  vote  on  Stock. 

corporation  has  none,  though  a  shareholder.    Corp.,  §  292. 

nominal  stock  held  by  company  not  entitled  to  vote.    Corp.,  §§  1013,  1040. 
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STOCK  EXCHANGE. 

sale  of  membership  of  bankrupt  to  other  members  who  are  creditors.    Corp.,  §  1947. 

STREET  RAILWAYS. 

in  Virginia,  steam  railway  in  street  might  be  prohibited.    Corp.,  §  1759. 

construction  of  charter  a«  to  repair  of  adjoining  roadway.    Corp.,  §  1760. 

rights  of  New  Orleans  city  railway.     Qorp.,  §§  1761-63. 

authority  in  city  to  regulate  laying  iron  and  piwsage  of  railway  cars  in  streets  refers  to 
steam  railway.    Corp.,  §  2407. 

may  be  prohibited  in  certain  streets,  by  ordinance.    Corp.,  §  2408. 
so  under  power  of  regulation.    Corp.,  §  2409. 

power  to  grant  privileges  in  streets  does  not  authorize  granting  franchise  for  street  rail- 
road for  twenty-five  years.     Corp.,  §  2411. 

municipal  consent  to  steam  railway  through  street,  necessary  in  Kansas.    Corp.,  §  2412. 
conditions  may  be  imposed.     Corp.,  ^  2413. 

are  included  within  power  to  license  hackmen  and  other  like  persons.    Corp.,  §^  2085, 
208e-87. 

charging  license  fee  for,  valid.    Corp.,  §  20S7. 

STREETa    See  Street  Railways, 

use  of  for  levee  and  wharf  purposes,  in  Keokuk,  Iowa.    Corp.,  §  2414. 

widening  street  by  filling  up  water.    Corp.,  §  2415;  see  Municipal  Corporations,  3. 

1.  Dedication. 

by  owner's  positive  act,  or  acquiescence.    Corp.,  §  2362. 

under  latter,  must  be  twenty  years'  user.    Corp.,  §  2368. 
by  owner  exhibiting  map.     Corp.,  §  2364. 
by  la}ring  out  street  ending  on  river.     Corp.,  g§  2365-66. 

none  in  original  laying  out  of  Chicago,  in  part  not  sold  to  individuals.    Corp.,  §  2367. 
informal  plat  passes  easement.    Corp.,  §  2371. 

by  including  park  corners  in  street  and  using  them  therefor.    Corp.,  §  2417. 
by  city,  to  public  uses.    Corp.,  §  1971. 

2.  Municipal  Rights  and  Powers. 

power  to  make  by-laws  for  graduation  a  continuing  one,  not  exhausted  by  its  first  ex- 
ercise.   Corp.,  gS  2319,  2335. 

ordinance  regulating  grade  not  a  contract  with  those  building  in  reference  thereto. 
Corj).,  gS  2320,  2880. 

legal  title  to  in  the  sovereign,  in  trust  for  the  public.    Corp.,  §§  2321,  2337. 

city  may  change  grade  under  power  to  repair  streets,  and  thereby  desti'oy  shade 
trees,  without  liability,  if  done  with  care  and  skill.    Corp.,  §§  2322-23.  2^38-39. 

limitation  on  power  to  borrow  **  for  general  purposes,"  special  improvements  for  greater 
sum  not  pronibited.     Corp.,  g  235o. 

when  easement  taken,  fee  remains  with  land  owner.    Corp.,  §§  2368,  2370. 

soil  in,  held  not  to  pass  to  United  States  as  *' appurtenances"  m  condemnation.    Corp., 
§  2369. 

informal  plat  conveys  only  an  easement,  not  the  fee.    Corp.,  §  2371. 

are  the  same,  whether  the  interest  is  an  easement  or  a  fee.    Corp.,  ^  2377. 

in  street  on  lake  or  river,  include  right  of  access  to  the  water.    Corp.,  §  2380. 

no  defense  to  action  against  adjoining  owner  for  expense  of  paving  tliat  it  was  badly 
done.    Corp.,  §  2416. 

power  of  Detroit  over  streets.    Corp.,  §§  2418-19. 

8.  Municipal  Duties  and  Liabilities. 

the  care  of  streets,  alleys  and  highways,  opening  new  and  closing  old  ones,  are  pecul- 
iarly municipal  duties.    Corp.,  §g  2324,  28  iO.  2348. 
responsibility  for  acts  of  agents.    Corp.,  ^§  2841-42. 

liability  for  negligence  in  construction  of  work  authorized  by  it.     Corp.,  §§  2327,  2851. 
whether  resulting  from  defective  plan  or  negligent  execution ;  authorities  cited. 

Corp.,  §  2851. 
for  defective  bridge.     Corp.,  §  2538-39. 

for  not  doing  work  in  reasonable  and  proper  manner.     Corp.,  §§  2322,  2859. 
whether  street  may  be  excavated  its  full  width.    Corp.,  §^  2^33,  23i>0. 
not  liable  for  consequential  damages,  if  reasonable  care  used.    Id.;  g  2406. 
nor  for  falling  embankment  adjoining  street.     Corp.,  g  2301. 
liable  for  negligent  grading  street  or  building  sewer  to  adjoining  owner.    Corp., 

§  2401. 
and  for  inadequate  sewer,  causing  fiowage  in  freshet.    Corp.,  §  2402. 
not  liable  for  errors  in  judgment.    Corp.,  §  2403. 

nor,  it  seems,  for  wilful  injuries  of  servants  in  raising  grade.    Corp.,  §  2404. 
liable  for  injuries  in  raising  street,  within  scope  of  commissioners'  employment, 
Corp.,  §  2405. 
repair  of  streets;  holes  or  windows  in  walks  must  be  properly  guarded.     Corp., 
§2381. 
in  Rhode  Island,  must  keep  free  from  snow.    Corp.,  §  2382. 
in  Maine,  keeping  streets,  etc.,  safe.     Corp.,  $$  2383. 
change  from  township  to  village  does  not  change  duty.    Corp.,  §  3384. 
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STREETS  —  continued. 

4.  Street  Contracts.    See  Municipal  Contracts, 

city  council  may  empower  committee  to  make  paving  contracts.     Ck>rp.,  §§  2329, 2354. 

written  consent  of  property  owners  required,  not  a  condition  precedent  to  validity 
of  contract.    Corp.,  §§  2331,  2858. 

held  otherwise.    Corp.,  g  2387. 
must  follow  ordinance  authorizing,  but  not  advertisement  for  proposals.   Corp.,  §  2S8o. 
avoided  by  substitution  of  new  contract.     Corp.,  §  2388. 
St.  Paul  may  adjust  and  settle  difficulties  growing  out  of.    Corp.,  §§  2388-89. 
failure  to  establish  grade  does  not  invalidate.    Corp.,  §  2390. 
anticipated  profits  of,  when  measure  of  damages.    Corp.,  g  2891. 

value  of  bonds,  when.    Corp.,  g  2392. 
power  to  require  cost  paid  by  adjoining  owners  construed.     Corp.,  §  2393. 
notice  to  land  owner  held  essential  to.    Corp.,  §  2394. 
what  constitutes  fraud  in.     Corp.,  §§  2395-96. 
borrowing  money  for  improvements ;  power  must  be  specially  conferred.    Corp.,  §  2397. 

Galveston,  no  power  to  do  so.     Corp.,  §  2398. 

power  excluded  by  provisions  for  raising   money  for  other  specified  purposes. 
Corp.,  §  2399. 

otherwise  of  power  to  repair  streets.    Corp.,  §  2400. 
paying  contractor  in  bonds;  loaning  them  to  him;  effect  of.    Corp.,  §§  2553-^5,  2558. 

5.  Rights  of  Adjoining  Owner.    See  «ttpra,  3. 

generally  has  the  fee;  when  legal  title  in  sovereign.     Corp.,  §§  2321,  2337,  2368-71, 

2374,  2379. 
fee  passes  to  his  assignee  in  bankruptcy.    Corp.,  §  2372. 
grantee  of  lot  takes  fee  to  center  of  street.     Corp.,  §2373. 
lot  owner  on  street  bounded  on  one  side  by  lake  or  river  takes  only  to  center.    Corp., 

§  2375 ;  see  §  2380. 
nor  is  he  a  riparian  owner.    Coip..  §  2376. 
appraisal  of  lot  and  appurtenances  does  not  embrace  fee  of  street.    Cgrp.,  §  2378. 

SUBROGATION. 

of  shareholders  x>skying  corporate  debts,  to  creditors'  right  against  other  shareholders. 
Corp.,  §  417. 

SUBSCRIPTION.     See  Stock. 

is  essential  to  create  stock.    Corp.,  §  142.    • 

at  less  than  par,  is  void.    Corp.,  §  149. 

promoters  or  organizers  cannot  receive  subscriptions  at  less  than  par.    Corp.,  §g  120, 

148. 
to  foreign  corporation,  not  its  **  doing  business.*'    Corp.,  §  216. 
unpaid,  a  trust  fund  for  creditors.    Corp.,  §§  152,  180. 
stock  certificate  unnecessary ;  agreement  to  take  shares,  accepted  by  company,  enough. 

Corp.,  g§  179-81. 
obligation  to  pay  terminated  by  abrid^ng  visitorial  rights  of  subscriber.    Corp.,  §  187. 
procured  by  n-aud,  valid  if  not  repudiated.    Corp.,  §  190. 
contract  voidable,  not  void.    Corp.,  §  209.  note, 
by  representation  that  stock  non-assessable,  valid.    Corp.,  §^  191-92. 
misrepresentation  or  mistake  of  law  immaterial.    Corp.,  §  194, 
as  to  creditors,  holder  must  be  diligent  to  discover  the  fraud,  and  prompt  to  rescind. 
Cori»M  §8  195-96,  204,  208,  209,  261-63. 
manner  of  rescinding.     Corp.,  §  205. 
surrender  or  cancellation  of  shares  on  other  grounds,  or  in  ignorance  of  the 

fraud,  no  effect.    Corp.,  §  195,  p.  114;  §§  199,  200. 
what  is  negligence  in  not  rescinding.    Corp.,  §  268. 

effect  of  misrepresentations  as  to  condition  of  company.    Corp.,  g§  212, 103-4. 
as  to  corporation,  fraud  avoids  subscription  as  in  other  contracts.   Corp. ,  §§  199-201 . 
want  of  vigilance  in  subscriber  no  defense.    Corp.,  t^  201. 

qucere  whether  rule  otherwise  as  to  creditors.     Corp.,  §  202. 
written,  not  affected  by  verbal  representations,  or  ignorance  of  company's  condition. 

Corp.,  §  215. 
subscribers  to  stock  of  foreign  corporation  presumed  to  know  terms  of  corporate  acts. 

Corp.,  §  218. 
directors  can  receive  nothing  but  money  in  payment.    Corp.,  §g  138,  225. 
must  be  made  as  prescribed  by  charter  and  by-laws ;  otherwise  void.    Corp.,  §  276. 

cash  payment  required,  taking  note  ineffectual.     Id. 
terms  of;  may  be  for  certain  number  of  shares  as  well  as  sum  of  money.    Corp.,  §  277. 
must  be  at  full  pric«  fixed  by  the  charter,     Corp.,  g?5 149,  278. 

but  may  be  paid  for  in  property  of  less  value  than  shares,  especiaUy  if  stock 
held  hmiafide.    Corp.,  gg  127,  156-57,  pp.  65,  67;  §§  108,  168. 
payment  in  road  stock  considered.     Corp.,  §  282. 
issue  of  certificate  to  non-subscriber  void;   his  unrecorded  transfer  passes  nothing. 
Corp.,  §  802. 

Conditional  Subscriptions. 

subscription  providing  for  transfer  in  case  of  municipal  subscription,  held  valid.    Corp., 

gg89,  182,  183. 
are  not  generaUy  favored;  reasons  therefor.    Corp.,  §  184. 
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SUCCESSION  OF  CORPORATIONS.    See  Consolidation  of  Corporations, 

exemption  from  taxation  does  not  pass  by  foreclosure  sale.    Corp.,  §  1707. 

SUCCESSION  OF  MUNICIPALITIES. 

not  accomplished  by  attempted  void  reorganization,  or  attempt  to  form  new  corpora- 
tion.   Corp.,  §2108. 
new  corporation,  it  seems,  liable  for  debts  of  former.    Id. 

creditors  not  affected  by  official  change,  or  in  status  of  corporation.    Corp.,  g  2174. 
city  created  in  place  of  former  city  liable  for  its  debts.    Corp.,  i^§  2128,  21 7&  2190. 
when  a  city  organized  out  of  part  of  a  town  indebted,  and  is  by  law  requirea  to  pay  its 

proportion,  a  bill  in  equity  lies  for  an  account.    Corp.,  §§  2124,  2177-7$,  2283-84. 
legislature  may  apportion  debts  between  old  and  new  corporations.    Ck>rp.,  §§  2126, 

2129,  21 7  7-78,  21 79-88,  2194, 2284. 
injustice  in  apportionment  will  not  avoid  division.    Id. 
so  when  one  county  carved  out  of  another.    Corp.,  S  2188. 

rule  when  no  apportionment  made.    Corp.,  §  2189. 
city  liable  for  debt  of  town  merged  in  it.    Corp.,  §^  2181,  2194. 
old  corporation  retains  all  public  property  not  within  limits  of  new,  and  is  liable  for  all 

debts  against  it,  unless  otherwise  provided.     Corp.,  §^  2182,  22(M),  2201. 
when  one  merged  in  another,  debts  collected  by  eqmtable  remedies.    Corp.,  §g  2184, 

2200. 
scire  facias  proper  to  revive  a  judgment,  against  new  body.    Corp.,  8§  2185.  2209-12. 

although  equity  at  same  time  administering  assets  of  former  body.    Corp.,  §  2212. 
upon  division  of  county,  old  county  retaining  name  and  public  property,  is  solely  liable 

for  debt.    Corp. ,  g  2285. 
new  wards  added  to  city  may  be  exempted  from  payment  of  prior  debts.     Corp., 

§§  2299,  2800. 
merger  of  one  town  into  two  others,  they  succeed  to  its  public  property  and  immunities. 

Corp.,  §  2497. 
adddition  to  a  town,  new  territorv  subject  to  police  regulations  of  town.    Corp.,  §  2518. 
new,  not  bound  by  acts  of  old.    Corp.,  §  2569. 

SUPERVISORS.    See  Boards  of  Supervisors. 

SURETIES. 

not  '*  under  a  liability,''  on  a  bond  never  forfeited.    Corp.,  §  1939. 

may  resort  to  either  of  several  securities  held  for  his  indemnity.    Corp.,  §  1578. 

on  msurance  agent's  note,  cannot  set  off  commissions  earned  by  him.    Corp.,  §  874. 

T. 

TAXATION.    See  Municipal  Taxation. 

capital  stock  and  shares  both  liable  to ;  this  is  not  double  taxation.    Corp.,  §  287. 
construction  of  act  taxing  dividends.    Corp.,  §  328. 

corporate  exemption  from,  right  to  repeal,  see  Begviation  and  Control  of  Corpora' 
t%on8y  2. 

TAXES. 

are  not  debts;  levied,  bat  not  collected,  are  not  property.    Corp.,  g  2223. 

TAX  LIENS. 

exist  for  benefit  of  municipality  and  not  its  creditors.    Corp.,  §  2103. 

TAXPAYERS.    Q^  InhabitanU. 

TELEGRAPHS.    See  Powers  of  Corporations. 

right  of  Pacific  Railroads  to  transfer  their  telegraph  lines  to  other  companies;  ill^;ality 

in  such  transfers.    Corp.,  §§  807,  810-18,  817,  870,  882,  887,  888,  890. 
powers  of  United  States  Telegraph  Company  vested  in  Westei-n  Union.    Corp.,  §  896. 

TERRITORY. 

may  create  municipality.    Corp.,  §  2518. 

TEXAS. 

constitutional  provision  as  to  railway  crossing,  held  not  self  executing.    Corp.,  §§  1503, 
1552*55. 

TORTS.    See  Corporaiions;  Municipal  Corporations;  Streets 

TOWNS. 

in  Rhode  Island,  notice  of  claims  against  must  be  given.    Corp.,  §  2456. 

TRANSPORTATION  COMPANIES, 
history  of.    Corp.,  §  1587. 

TRUSTEE. 

cannot  set  off  claims  on  fund  against  claim  for  funds  held  as  treasurer.    Corp.,  §  224. 
estopped  to  deny  trust  appearing  on  face  of  deeds  in  which  he  is  so  describe    Corp., 

§  et>7. 

municipality  may  be.    Corp.,  §g  2017'-22. 
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TEUST  FUNDS. 

in  receiver's  hands,  he  may  be  directed  to  protect.    Corp.,  §  2^ 
doctrine  of  following,  stated.    Ck)rp.,  §  879. 
authorities  commented  on.    Corp.,  g  d94.| 

TRUSTS. 

equity  may  authorize  preservation  of  estate  in  hands  of  receiver.    Corp.,  §  2d. 
deed  of,  is  not  a  mortgage.    Corp.,  §  907. 

cestui  que  trust  has  remedy  against  negligence  of  person  enabling  trostee  to  defraud 
him.    Corp.,  §  479. 

U. 

ULTRA  VIRES.    See  Powers  of  Corporations^  8;  Railway  Companies, 

UNION  PACIf'IC  RAILROAD.    See  RaUivay  Companies. 
termini  of  Iowa  branch  of.    Corp.,  §§  1539,  1600-1004. 
required  to  construct  telegraph  hne;  alienation  thereof  void.    Corp.,  §§  870-878. 

UNITED  STATES.    See  Land  G^mn^a. 

how  priority  of  corporate  debt  to,  established.    Corp.,  §  1495. 

exempt  from  payment  of  toll,  but  not  from  payment  of  transportation.    Corp.,  §  1590. 

construction  of  provisions  in  land  grants,  that  roads  to  be  free  of  toll,  etc.     Corp., 

§  1591. 
relation  to  Pacific  railroads,  see  Railtoay  Companies,  9. 
has  no  action  against  bank  creditors,  when.    Corp.,  §  1988. 

UNITED  STATES,  BANK  OF. 

directors  were  agents;  their  meetings  not  that  of  corporation.    Corp.,  §  850. 

UNITED  STATES  COURTS.    See  Jurisdiction ;  Courts. 

USAGK 

of  officers,  cannot  change  charter.    Corp.,  §§  1454-50. 

USURY. 

none  where  excessive  profit  is  only  contingent    Corp.,  §  808. 

loan  essential  to.    Id. 

laws  apply  to  corporations.    Corp.,  §  1005. 

not  for  railroad  to  sell  bonds  at  any  figure.    Corp.,  §  1700. 


\ 


Y. 

VARLAlNCE. 

pcurty  cannot  insist  on  if  in  his  favor.    Corp.,  §  24. 

it  is,  that  bonds  alleged  to  be  pavable  in  coin,  are  payable  in  lawful  money.  Corp.,  §  24. 
between  declaration  and  proof,  as  to  name  of  corporation,  merely  verbal,  is  imma- 
terial.   Corp.,  §  55. 

VENDOR'S  UEN. 

on  railroad,  waived  by 'accepting  preferred  stock  for  the  purchase  price.    Corp., 

§§  1519.  1584. 
on  railroad,  not  affected  by  its  consolidation  with  another  company.    Corp.,  §  1798. 

VERDICT. 

when  court  may  direct  a.    Corp.,  §  2101. 

VINCENNES  UNIVERSITY.  ^ 

organization  and  character  considered.    Corp.,  §  73. 

VIRGINIA. 

cities  may  take  auctioneer's  bonds.    Corp.,  §  2581. 

VISITATION. 

of  corporations,  see  Regulation  and  Control  of  CorporatUm8» 

VOTE. 

on  stock,  see  Shareholders;  Stock. 

W. 

WAIVER.    See  EstoppeL 

of  defense  of  want  of  corporate  capacity,  by  pleading  general  issue.    Corp.,  1 266. 
by  corporation,  of  director's  fraud,  delaying  four  years  to  interfere.    Corp.,  §  MOl 
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WASHINGTON. 

city  of,  cannot  license  live^  stables.    Corp.,  §  2093.  i 
requisites  of  tax  sales  in.    Corp.,  ^§  2562-65. 
powers,  rights,  etc.    Corp.,  §§  2602-12. 
levy  court  of.    Corp.,  §§  2613-14. 

WATER  COMPANIES. 

provision  for  furnishing  water  free,  construed.    Corp.,  §  1026. 

WHARFINGER. 

cannot  restrain  competition  by  railroad  acting  ultra  vires,    Corp.,  §§  1968,  1992. 

WHARVES. 

city  may  dedicate  to  public  use.    Corp.,  §  1996. 

and  may  authorize  building  of  grain  elevator  thereon,  but  cannot  surrender  control 
of  wharf  to  a  corporation.    Con).,  ^  1972,  1997-99. 
*  city  cannot  restrain  building  of,  by  railroad  under  state  authority.  Corp.,  §g  1967, 1991. 
may  collect  wharfage,  having  power  to  erect  wharf.    Corp.,  §§  2012,  2014,  2015. 
but  cannot  charge  vessels  for  privilege  of  arriving  and  departing.  C'Orp.,  §  2013. 
wharfage  may  be  regulated  by  tonnage.    Corp..  §  2014. 
may  pass  nUes  as  to  landing.    Corp.,  g  2014. 

when  power  to  license  building  of,  discretionary  with  officers.    Corp.,  §^2016 
use  of  streets  for,  in  Keokuk,  Iowa.    Corp.,  gg  2414-15. 

WISCONSIN. 

legislation  as  to  regulating  railway  charters,  considered.    Corp.,  §§  1784-89* 

WRIT  OF  ERROR. 

requisites  of  bills  of  exception  and  assignment  of  errors.    Corp.,  §§  1 72-73. 

WYOMING  COAL  COMPANY. 

frauds  of,  against  Pacific  railroads.    Corp.,  §§  1551,  1677. 
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